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Keokuk Junction Railway Co. (“KJRY”) hereby moves the Surface Transportation Board (“Board” or “STB”) to compel petitioners Roquette America, Inc. (“RAI”) and Roquette America Railway, Inc. (“RARI”) (collectively, “Roquette”) to submit further responses to KJRY’s December 16 discovery requests, as specified herein.  Having conferred with Roquette’s counsel by letter without resolving the parties’ differences over Roquette’s objections, KJRY brings this Motion to Compel.
Background


On June 20, 2005, RAI’s representatives first met with the Board’s Section of Environmental Analysis (“SEA”), kicking off RAI’s efforts before the Board to connect tracks at RAI’s Keokuk, IA plant directly to tracks of BNSF Railway Company (“BNSF”) to eliminate the need for KJRY’s switching service at that plant.  RAI’s June 20 meeting and subsequent conversations and electronic and paper correspondence led SEA on July 11 to approve retention of Burns & McDonnell Engineering Company, Inc. (“B&M”) as the Board’s third party contractor to prepare the environmental analysis of the project.  
B&M conducted a site visit with RAI personnel to RAI’s plant on the Board’s behalf on July 11 and 12.  B&M submitted its findings from that visit to SEA in a memo dated August 11.  Because B&M was concurrently working on designing another project for RAI’s Keokuk plant, SEA on August 25 accepted as part of its approval of B&M as the third party contractor the implementation of a so-called “firewall” between the B&M group working on the other project at the plant and the group paid by B&M to work under SEA’s direction.  SEA concluded that the two projects did not present any conflict of interest for B&M, and that the firewall provision would eliminate any appearance of a conflict of interest.
  On November 3, the agency consultation letter based on B&M’s work and distributed by the Board was sent to consulting governmental agencies and Native American tribes.

On November 29, RAI and/or RARI
 petitioned the Board under 49 U.S.C. §10502 to exempt from 49 U.S.C. §10901 construction of two or more sections of track at RAI’s plant.  The proposed construction would connect two or more existing tracks at the plant, and would move an existing connection between those tracks and KJRY’s track adjacent to the plant so Roquette could use several hundred feet of KJRY’s track to reach BNSF track, which lies on the other side of KJRY’s track.  Roquette’s Petition asserts that granting the requested exemption would be consistent with the following provisions of the National Rail Transportation Policy: 49 U.S.C. §10101(1, 2, 4, 5, 7, 9, 12 and 15). 

On December 16, KJRY served discovery on Roquette and, on December 19, replied to Roquette’s petition.  KJRY challenged Roquette’s contention that its planned construction and operation was subject to Section 10901 so as to be eligible for exemption therefrom.  KJRY also challenged RAI’s ownership of the tracks that it proposed to remove and/or extend and to operate over and suggested that, at a minimum, the Board should establish a procedural schedule allowing for discovery and a full opportunity for both Roquette and KJRY to explain their legal positions and the facts behind them.  Roquette subsequently requested that the Board impose an accelerated procedural schedule that would limit discovery and would require KJRY to make its final filing in the proceeding before Roquette presented any argument supporting its petition on the challenges raised by KJRY.

On December 28, Roquette tendered objections and certain partial responses to KJRY’s discovery.  A copy of those objections and responses is attached as Attachment 2.  On January 3, Roquette provided KJRY about 270 pages of discovery responses.  These were almost exclusively copies of electronic and written correspondence between Roquette, B&M and/or the Board concerning B&M’s selection as the Board’s third-party contractor.  Following review of those materials, KJRY directed a letter to Roquette’s counsel requesting waiver of certain objections and further responses to KJRY’s discovery.  See Attachment 3.  Roquette’s counsel responded briefly on January 12, clarifying certain objections but providing no additional substantive information.  See Attachment 4.  Also on January 12, the Board issued a procedural order giving Roquette until January 23 to reply to KJRY’s December 19 reply.  KJRY therefore now seeks to compel more complete responses to KJRY’s first set of discovery requests than Roquette will provide voluntarily.
Discussion

General STB Discovery Principles

The Board’s rules provide for broad discovery rights.
  “[A]ny matter, not privileged, which is relevant to the subject matter involved in a proceeding other than an informal proceeding,” is open to inquiry through discovery.  49 CFR §1114.21(a)(1).  The Board has defined relevant information as that which “might be able to affect the outcome of a proceeding.”  Waterloo Railway Company – Adverse Abandonment – Lines Of Bangor And Aroostook Railroad Company And Van Buren Bridge Company In Aroostook County, Maine, STB Docket No. AB-124 (Sub-No. 2), et al. (served Nov. 14, 2003).  Moreover, “It is not grounds for objection that the information sought will be inadmissible as evidence if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.” 49 CFR §1114.21(a)(2).  For example, the Board recently granted a motion to compel production of agreements that “may be relevant to matters in dispute in this proceeding.”  (Emphasis added.)  Illinois Railnet, Inc.–Acquisition And Operation Exemption–BNSF Railway Company, STB Finance Docket No. 34549 (served April 15, 2005).  
Specific Responses to Be Compelled  

Request No. 2.  In its Request No. 2, KJRY requested all information exchanged between Roquette and B&M in connection with this proceeding.  Roquette, however, limited its answer to information concerning the conflict of interest that KJRY has asserted prevents B&M from functioning for the Board in this matter as a truly independent third party contractor.  Roquette has not denied that it exchanged other information with B&M concerning this proceeding.  However, it asserts that any such remaining information is neither relevant nor reasonably calculated to lead to the production of relevant information.
The Board is required by the National Environmental Policy Act to consider the environmental impacts of its actions.  See 42 U.S.C. 4332, and 49 CFR §1105.1.  B&M is currently functioning for the Board in examining that issue.  Much of B&M’s work has involved collection of information from Roquette.  For example, on July 11, B&M conducted a site visit with Roquette personnel.  Inasmuch as the environmental analysis of Roquette’s project is required by statute for the Board to approve or exempt that project, and as Roquette likely has provided information to B&M as a basis for that analysis, KJRY’s request seeks information that is relevant; i.e., likely to affect the outcome of the proceeding.  
This case represents an exception to the Board’s normal posture that all environmental issues will be handled exclusively by SEA in the issuance of draft and final EIS’s or EA’s.
  Here, the Board has chosen B&M to do its legwork in this proceeding, much like B&M being a Board employee assigned that work.  B&M is a company that was (a) concurrently working for the petitioner on another project at the same facility, and (b) was seeking additional work from the petitioner at that facility.  
KJRY respectfully suggests that if the Board were using one of its own employees on this project rather than B&M, the Board would not allow its employee to be under a contract to do work for Roquette, and seeking additional work from Roquette, at the same plant at the same time that person was representing the Board.  B&M’s work for, and seeking added work from, Roquette is equally unacceptable.  
In IC-Baton Rouge, the Board denied discovery into environmental matters, stating in part “There is nothing before us to suggest that, without discovery, KCS somehow has been shut out of the process or that SEA will not be able to adequately analyze the potential environmental impacts in order to satisfy the necessary ‘hard look’ required by NEPA.”  Here, where the entity functioning for the Board in this case for the past six months - B&M - has simultaneously been in the employ of and/or seeking work from the petitioner in this case, there is reason to suggest that KJRY has been shut out of the environmental process.  Accordingly, KJRY requests that the Board compel Roquette to provide any information responsive to KJRY’s Request No. 2 that has not yet been provided due to the substantive limitations that Roquette placed on its response.

Request No. 3.  KJRY’s Request No. 3 seeks information about (a) B&M’s contract with Roquette involving the design of a cogeneration boiler at Roquette’s Keokuk plant, including a description of the work and the amount paid to B&M for the work.  It also seeks information on other contracts between B&M and Roquette, to assess the extent to which Roquette’s work as the Board’s third party contractor might be influenced by the financial relationship between B&M and Roquette.  Roquette’s response (see Attachment 2 hereto, page 5) states that the design of the cogeneration project was completed after B&M began functioning as the Board’s contractor, and that information concerning that contract and any other work Roquette may be doing for Roquette is neither relevant nor likely to lead to discovery of relevant information.

NEPA requires that a third party contractor chosen by the Board to assist in its environmental analysis of a project not have a “financial or other interest in the outcome of the project.”  40 CFR §1506.5(c).  CEQ has interpreted the phrase “financial or other interest in the outcome of the project” broadly to cover “any known benefits other than general enhancement of professional reputation.”  Council on Envt’l Quality, 40 Most Asked Questions Concerning CEQ’s National Environmental Policy Act Regulations, 46 Fed. Reg. 18,026, 18,031 (Mar. 23, 1981).  Disqualifying interests include “any financial benefit such as a promise of future construction or design work on the project, as well as indirect benefits the consultant is aware of (e.g., if the project would aid proposals sponsored by the firm's other clients).”  Id.    That the contractor not have an interest in the outcome of a project is important to insure the integrity of the agency’s processes.  CEQ, Guidance Regarding NEPA Regulations, 48 Fed. Reg. 34,263, 34,266 (1983).

KJRY’s Request No. 3 seeks information to ascertain the extent to which B&M’s work for the Board may be affected by B&M’s financial relationship with Roquette at the Keokuk plant and elsewhere.  The request is reasonably limited, calling only for information on the contract at the Keokuk plant that apparently was concluded during the early phases of B&M’s work for the Board and on other current work B&M may be doing for Roquette, while B&M functions as the Board’s contractor.
  

The integrity and defensibility of the Board’s environmental analysis in this matter is relevant - i.e., likely to affect the outcome of the proceeding - and KJRY’s Request No. 3 seeks information pertinent to that issue.  Roquette should be compelled to provide such information.
Requests Nos. 6, 8 and 9.  KJRY’s Requests Nos. 6, 8 and 9 seek information Roquette’s ownership interest (or lack thereof) in tracks that the petition indicates that Roquette would modify or remove as part of its proposal, namely the Hub Track, the Plant Lead and the Downriver Lead.  Roquette objects to the requests as irrelevant and as not likely to lead to discovery of relevant information because “the Board has no jurisdiction to determine the ownership of any property that is subject of this proceeding.” Attachment 2 at 6 and 7.
KJRY’s Requests Nos. 6, 8 and 9 go to the feasibility of Roquette’s proposal and are, therefore, relevant.  See, e.g., Holrail LLC—Construction And Operation Exemption—In Orangeburg and Dorchester Counties, SC, STB Finance Docket No. 34421, et al. (served Oct. 20, 2004) (granting CSXT’s motion to compel petitioner to produce more detailed information regarding its proposal to allow assessment of the proposal’s feasibility).  Even if the Board is not authorized to authoritatively determine ownership of property in Iowa, the Board is still entitled to know whether it is being asked to engage in a hypothetical exercise.  See generally The Cincinnati, New Orleans And Texas Pacific Railway Company--Abandonment Exemption--In Roane County, TN, STB Docket No. AB-290 (Sub-No. 236X), 2005 STB LEXIS 587 (served Dec. 2, 2005) (exemption denied without prejudice when exemption sought was merely hypothetical because carrier had not completed an agreement necessary to support the carrier’s representation that the petition was unopposed), and Trans-Ontario Railway Company - Exemption - 49 U.S.C. 10901, Finance Docket No. 30566, 1985 ICC LEXIS 599 (Feb. 5, 1985) (exemption denied as hypothetical when petitioner had not reached agreement with owner of line to acquire property).  If Roquette does not own the tracks that it seeks to modify, use or destroy in the course of its project, then Roquette must at least show as part of its plan that it has the ability to acquire such property.  Otherwise, its proposal is completely speculative.  Accordingly, KJRY’s Requests Nos. 6, 8 and 9 are relevant or at least are likely to lead to the development of relevant evidence.  Roquette should be compelled to answer them fully.

Requests Nos. 11, 12, 15, 16, 18, 19, 21 and 29.  These requests each seek information related to assertions that Roquette made in its petition for exemption.  Frequently, Roquette responded to these requests by asserting that the particular assertion in its pleading was irrelevant, often because Roquette’s statement in question “was provided as background to explain Roquette’s desire to construct the proposed track, but the facts behind the statement are not relevant to the standards from granting a petition for exemption.”  See Attachment 2 at 9.
The substance of KJRY’s Requests Nos. 11, 12, 15, 16, 18, 19, 21 and 29, and the portions of Roquette’s petition to which they relate, were as follows:

	KJRY Request
	Related Roquette Assertion

	Request No. 11.  Describe in detail all communications between You and representatives or employees of KJRY or Pioneer concerning upgrading KJRY track serving Roquette’s Plant to 286,000 pound gross weight on rail capacity.
	p. 3 “Because KJRY has not upgraded its track to handle 286,000 pound rail cars, RAI is restricted to using less efficient 263, 000 pound rail cars.”

	Request No. 12.  Admit or deny the following:  KJRY or Pioneer offered to upgrade KJRY track serving Roquette’s Plant to 286,000 pound gross weight on rail capacity if certain conditions were met.
	(See immediately above.)

	Request No. 15.  Describe in detail all respects in which “RAI’s own internal operations are inefficient,” as stated on page 3 of the Petition “[b]ecause RAI must rely upon the KJRY to move cars between areas within the Keokuk facility that are served by different leads.”
	p. 3 “Because RAI must rely upon the KJRY to move cars between areas within the Keokuk facility that are served by different leads, RAI’s own internal operations are inefficient.”

	Request No. 16.  Produce all Documents and Describe and Identify each non-written communication in which the inefficiencies alleged in response to the immediately-preceding Request were communicated by You to management personnel of KJRY or Pioneer.
	(See immediately above.)

	Request No. 18.  Describe in detail all facts relating to Your statement on page 4 of the Petition that “This double-handling of traffic embeds substantial inefficiencies in RAI’s operations.”
	pp. 3-4 BNSF delivers cars for Roquette to an interchange track near the facility; KJRY switches those cars into the facility and places empties back on the interchange track; “This double-handling of traffic embeds substantial inefficiencies in RAI’s operations.”

	Request No. 19.  Produce all Documents and Describe and Identify each non-written communication in which the inefficiencies alleged in response to the immediately-preceding Request were communicated by You to management personnel of KJRY or Pioneer.
	(See immediately above.)

	Request No. 21.  Describe in detail and Identify all facts, assertions and beliefs supporting Your statement on page 6 of the Petition that the project proposed in the Petition would “result[] in more efficient service at a lower cost.”  
	p. 6 “Roquette desires to construct a common carrier rail line that would both re-establish RAI’s competitive connection with BNSF and connect the ‘Downriver’ and ‘Plant’ leads within the Keokuk complex, resulting in more efficient service at a lower cost.”

	Request No. 29.  Describe in detail each of “the attendant benefits of such competition” as that phrase is used on page 8 of the Petition, and all facts supporting Your expectation of receiving such benefits.
	p. 8 “[G]ranting the requested exemption will promote the rail transportation policy through the restoration of competition between KJRY and BNSF to the Keokuk facility and the realization of the attendant benefits of such competition.”


As shown immediately above, Requests Nos. 11, 12, 15, 16, 18, 19, 21 and 29 relate directly to assertions that Roquette made in its petition.  Having put those matters in issue, Roquette should not now be heard to claim that they are irrelevant.  See generally Waterloo Railway Company– Adverse Abandonment – Lines Of Bangor And Aroostook Railroad Company And Van Buren Bridge Company In Aroostook County, Maine, STB Docket No. AB-124 (Sub-No. 2), et al. (served Nov. 14, 2003) (motion to compel granted for “documents bearing on specific issues raised by the applicant”); Public Service Company Of Colorado D/B/A Xcel Energy v. The Burlington Northern And Santa Fe Railway Company, STB Docket No. 42057 (served Feb. 1, 2002)  (“By placing at issue the reliability and accuracy of the electronic fuel gauges, BNSF may not now argue that information pertaining to these inquiries is not relevant” in resisting discovery of information from its third party fuel gauge supplier).

Moreover, Requests Nos. 11, 12, 15, 16, 18, 19, 21 and 29 relate to elements of the national rail transportation policy (“NRTP”) that Roquette has asserted support granting its petition.  Roquette asserts that granting its petition would serve 49 U.S.C. §10101 (1, 2, 4, 5, 7, 9, 12 and 15).  KJRY’s Requests Nos. 11, 12, 15, 16, 18, 19 and 21 all relate to assertions by Roquette about efficiency of rail operations, which is an issue under 49 U.S.C. §10101(9) (“to encourage honest and efficient management of railroads”).  These requests also relate to 49 U.S.C. §10101(3), a provision of the NRTP which Roquette did not raise but on which KJRY will rely; namely, “to promote a safe and efficient rail transportation system by allowing rail carriers to earn adequate revenues, as determined by the Board.”  
KJRY’s Request No. 21, seeking information on Roquette’s assertion that granting its petition would result in service at lower cost is responsive also to 49 U.S.C. §10101(1 and 6) which, among other sections, seek to encourage reasonable rates.  Request No. 21, as well as Request No. 29, each relate to 49 U.S.C. §10101(1, 4 and 5), which discuss the effects of competition; that is, “(1) to allow, to the maximum extent possible, competition and the demand for services to establish reasonable rates for transportation by rail;” “(4) to ensure the development and continuation of a sound rail transportation system with effective competition among rail carriers and with other modes, to meet the needs of the public and the national defense;” and “(5) to foster sound economic conditions in transportation and to ensure effective competition and coordination between rail carriers and other modes”.  
Thus, not only do these requests all respond to specific assertions that Roquette has put in issue, they also respond to elements of the NRTP on which Roquette bases its exemption request.  For Roquette to contend that these issues are irrelevant when Roquette itself has put them in issue is meritless.  Roquette should be compelled to respond fully to each of KJRY’s Requests Nos. 11, 12, 15, 16, 18, 19, 21 and 29.
Request No. 13.  KJRY’s Request No. 13 asked Roquette to “Identify all shippers and receivers of goods or commodities who are or will be located on the track that RARI proposes to operate if the Petition is granted.”  In response, Roquette challenged the relevance of the request, but also stated that “as of this date, Roquette America, Inc. is the only entity that would be located on the proposed track.”  See Attachment 2 at 8.  

Roquette’s petition seeks an exemption from the provisions of 49 U.S.C. §10901, which Roquette asserts would apply to its proposal absent an exemption.  KJRY’s December 19 reply to Roquette’s petition recites a number of factors historically considered by the Board in determining whether a railroad track is subject to the Board’s authority under 49 U.S.C. §10901 or is exempt under Section 10906.  Several of those factors involve who is served by the track and what service is presently available to them.  As shown by the Board’s procedural order issued January 12, 2006, which granted Roquette’s request for permission to reply to KJRY’s December 19 reply, the challenges raised by KJRY are certainly relevant to this proceeding.  Accordingly, information bearing on what shippers or receivers will be (as opposed to simply “as of this date”) located on the track is needed.  Roquette should be compelled to answer Request No. 13 fully and completely. 
Requests Nos. 32 and 33.  These requests sought information concerning derailments of, and accidents, safety violations, or accidental releases of lading concerning, trains or railcars that have been transported over the track at the Roquette Plant which Roquette (directly or through a contractor other than KJRY) is responsible to maintain.  Roquette objected that the requests were irrelevant and also that they were unduly broad to the extent that they sought information on occurrences on track that Roquette was not responsible to maintain.  KJRY narrowed its request in its January 10 letter to Roquette’s counsel to information on derailments, accidents, etc., that have occurred on track Roquette was responsible to maintain, but Roquette still produced no information.

Several elements of the NRTP, particularly 49 U.S.C. §10101(3, 8 and 11), address the safety of rail operations.  Derailments, accidents and the like occurring on track that Roquette or its contractor is responsible to maintain relate to these provisions of the NRTP.  Inasmuch as Roquette asserts that the NRTP supports a grant of its petition and KJRY’s safety-related requests are responsive to the NRTP,  Roquette should be required to respond to them fully.

Request No. 34.  Finally, KJRY’s Request No. 34 seeks information regarding possible operation by BNSF on the track to be constructed.  Roquette states in response to Request No. 28 that it “has not yet developed an intent as to who would operate the proposed line.”  Moreover, Roquette does not object to the relevance of Request No. 28.  Therefore, it is clear that BNSF may be considered as a possible operator of the proposed track.  
Roquette asserts that granting its petition would be consistent with the NRTP.  A number of elements of that policy, including those highlighted in Roquette’s petition, pertain to the effects of competition on service and rates.  Whether BNSF operation of the track would foster or impede competition is therefore a relevant issue.  Roquette should be compelled to respond fully to Request No. 34.
Conclusion


Roquette’s objections to KJRY’s first discovery requests should not be upheld, and Roquette should be compelled to respond to those requests as specified herein.  Many of Roquette’s objections seek to stymie discovery on issues that Roquette itself specifically raised.  Such objections are completely without merit.  Moreover, KJRY’s requests dealing with matters such as ownership of tracks that Roquette seeks to alter, use or destroy are clearly pertinent to its ability to carry out its proposal.  Many of KJRY’s requests also relate to issues of competition, the rhetorical lynchpin of Roquette’s petition.   Roquette should be compelled to fully answer KJRY’s above-specified discovery requests.  Roquette’s unwillingness to provide information addressing issues that Roquette itself raises completely undercuts Roquette’s call for a hurried procedural schedule by forcing the additional steps involved in compelling adequate responses.
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Attachment 4
� It is unclear from Roquette’s discovery responses thus far, as well as from Roquette’s January 12 letter, when - or even if - after August 25 the provisions of the “firewall” were completed.  In any event, KJRY has challenged the sufficiency of these steps to provide the Board with an independent, third-party contractor as required by 40 CFR §1506.5(c), and accordingly has requested that B&M be replaced with a truly independent third-party contractor.  See Attachment 1 hereto, KJRY letter to Victoria J. Rutson dated January 9, 2006.


� RARI apparently was incorporated in Delaware in October 2005.  Roquette’s discovery responses tendered thus far state that RARI has no personnel or assets.  See Attachment 2, Responses 22 and 25.


� The Board’s regulations provide that the rules of evidence will be applied in any proceeding to the end that necessary and proper evidence will be conveniently, inexpensively, and speedily produced. 49 CFR §1114.1.  See also 49 CFR §1100.3 (the Board’s rules are to be liberally construed "to secure just, speedy, and inexpensive determination of the issues presented.")


� See, e.g., Illinois Central Railroad Company-Construction And Operation Exemption-In East Baton Rouge Parish, LA, STB Finance Docket No. 33877 (served Aug. 21, 2001) (“IC-Baton Rouge”).


�  In its January 12, 2006 letter to SEA, Roquette appears to cite Associations Working For Aurora's Residential Environment v. Colorado Department Of Transportation, 153 F.3d 1122 (10th Cir.  1998) (“AWARE”) for the proposition that an environmental contractor’s potential, but not promised, future work on a project for a state agency which was both preparing the EIS and which would perform the project is not a conflict of interest.  KJRY would point out, however, that the decision states, “Accepting for the sake of argument that the Contractor’s heightened expectation that it would receive the contract for future design work amounted to a conflict,” (emphasis added) that conflict was overcome in that case by the state agency’s supervision of the contractor’s EIS work.  Id., at 1128.  Decisions following AWARE generally acknowledge that the court did not decide that the contractor’s potential future interest was not a conflict of interest.  (KJRY also disputes other portions of Roquette’s letter, but will address those portions separately as appropriate.)


� It is worth noting that Roquette’s responses tendered thus far to KJRY’s Requests Nos. 1 and 2 show that B&M was, at least as of September, seeking additional work from Roquette, and that Roquette was holding out the possibility of such work to B&M.  See Attachment 1 hereto, page 4, n.5.


� Roquette’s assertion in its December 28 responses and objections that it voluntarily, partially responded to a similar request by KJRY in the past is not responsive to Roquette’s duty under the Board’s discovery regulations to respond fully to KJRY’s request.
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