CHARLES H. MONTANGE
ATTORNEY AT LAW
426 NW 162ND STREET
SEATTLE, WASHINGTON 98177

‘/7 ({ (206) 546-1936

/7 / (p FAX: (206) 546-3739

57\/ 18 April 2006
by Federal Express

Hon. Vernon Wiliams
Secretary .
Surface Transportation Board b
1925 K Street, N.W.

Washington, D.C. 20423-0001 o WD
FRANL Dt e
Re: PYCO Industries, Inc. v. South Plains Switching,
F.D. 34802

Non-coal Complaint, per 49 USC 11701
and 49 CFR 1111.1

Dear Mr. Secretary:

On behalf of PYCO Industries, Inc., enclosed please find an
original and ten copies of a Complaint against South Plains

Switching, LLC. Also enclosed please find two checks in the
amount of the newly revised filing fee ($13,900) for non-coal
formal complaints. By my signature below, I certify service by

Federal Express, next day delivery, upon the following:

a) South Plains Switching, Ltd. (as incumbent carrier)

10917 -- E. FM 250 & E. Co. Road 78 3
Slaton, TX 79364 W
b) Thomas McFarland, PC [ abnlias oFabnba $0.n
FAJ T A A couow By

208 South LaSalle St., Suite 1890
Chicago, IL 60604-1112
(counsel for SAW)

TRANSP U 50N BOARD
Thank you for your assistance in this matter.
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T Very trul
i ry truly,

S - /\g“\, A
Charles H. Montarge
— counsel for PYCO Industries

Encls.

cc. Gary McLaren, Esqg. (w/encl.)
(for PYCO)
Thomas McFarland, Esqg. (and SAW) (w/encl.)
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Pursuant to 49 U.S.C. § 11701 and 49 C.F.R. § 1111.1, S%is

is a Complaint by plaintiff/shipper PYCO Industries, Inc.
(PYCO), against defendant/rail carrier South Plains Switching,
LLC (SAW), arising out of SAW's failure to discharge its
obligations under 49 U.S.C. § 11101 (common carrier), 49 U.S.C.
§ 10702 (barring unreasonable practices), 49 U.S.C. § 10741
(non-discrimination), 49 U.S.C. § 11121 (unreasonable failure to
provide facilities), 49 U.S.C. § 11103 (failure to operate
switch connection for private side track) and other relevant
statutes and regulations. This Complaint seeks monetary damages
and other appropriate relief.
Parties
1. In accordance with 49 C.F.R. § 111l1.1(a),
plaintiff/shipper PYCO states as follows:
a. The full and correct name and address of
plaintiff/shipper is:
PYCO Industries, Inc. vGﬁm:L iH
F.O. Box 841

Lubbock, TX  79408-0841 P L
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b. The full and correct name and address of
defendant/rail carrier is:
South Plains Switching, LLC
10917 -- E. FM 250 & E. Co. Road 78
Slaton, TX 79364

Jurisdiction

2. This Board has jurisdiction over this Complaint
pursuant to 49 U.S.C. §§ 10501, 11701, 11704, 11103 and other
relevant statutes and regulations.

Statement of Facts

3. As provided in 49 C.F.R. 1111.1(a), plaintiff/shipper

PYCO makes the following "brief[] ... statement of facts":
a. Pursuant to South Plains Switching, ILtd. Co.--
Acquisition Exemption -- the Burlington Northern and Santa Fe

Railway Company, F.D. 33752 (Sub-no. 1), defendant/railroad SAW

acquired approximately 74,378 feet of rail lines for one dollar
($1) from Burlington Northern & Santa Fe Railroad (BNSF) in
Lubbock, Texas. The lines acquired by SAW pursuant to this
order encompassed trackage to provide switching to approximately
a dozen BNSF shippers in Lubbock. These 1lines included BNSF
trackage employed to provide rail service to defendant/shipper
PYCO. Pursuant to the contract, BNSF retained rights to
operate, subject to SAW control of dispatch, on several tracks
conveyed by BNSF to SAW, including tracks 9200 and 9298. At all
times pertinent hereto, SAW has been and still 1is owned,

operated, and managed by Delilah Wisener and/or her husband




Larry Wisener.

b. A true and correct copy of the contract between BNSF
and SAW by which SAW acquired its trackage from BNSF is attached
as Exhibit A.

c. PYCO Industries, Inc. 1is the 1largest cottonseed
cooperative in the United States, with over 90 member gins.
PYCO has been in business for more than sixty (60) years. PYCO
operates two cottonseed mills (referred to herein as Plant No. 1
and Plant No. 2) in Lubbock, TX, and one cottonseed mill in
Greenwood, MS. PYCO produces cottonseed oil for cooking and
other purposes, whole cottonseed, and by-products of cottonseed
processing (including cottonseed meal, cottonseed hulls, and
linters) . Cottonseed and cottonseed meal are used 1in the
livestock and aquaculture industries as primary nutritional
ingredients. Cottonseed hulls are used as fiber in the beef and
dairy industries. Linters are used in the manufacture of
mattresses, upholstery, and high quality papers and plastics.

d. PYCO is the largest shipper on SAW's lines, and
encompasses nearly half SAW's overall deliveries and pick-ups.
At current use levels, PYCO expects to ship or receive
approximately 7000 rail cars per year, inclusive of those
shipped by its consignee Penny Newman Grain Company.

e. PYCO 1is rail dependent for outbound shipments of
cottonseed o0il to its oil customers and cottonseed to its main
cottonseed customer.

f. PYCO owns, among other trackage, two private side or




spur tracks serving its Plant No. 1. These side tracks are
called, respectively, PYCO's '"scale track" and PYCO's "shop
track." PYCO also 1leased track #9298 for car storage,
especially for cars serving PYCO's Plant No. 2.

g. Commencing no later than March 1, 2005, PYCO contacted
SAW and BNSF to complain that timely and adequate rail service
to PYCO's Plant Nos. 1 and 2 in Lubbock was decreasing, that
PYCO was receiving less than twenty (20) cars per day, and that
PYCO required at least twenty (20) cars per day. SAW blamed
BNSF for service problems, claiming that BNSF had removed all
but one switch serving Plant No. 2 and that BNSF was
retaliating against SAW by blocking SAW switching obligations
due to litigation brought by SAW against BNSF. Service
continued to deteriorate, and PYCO was not supplied with 20 cars
per day.

h. PYCO complained to Office of Compliance and Enforcement
(OCE) Director Melvin Clemens, and supplied information to Mr.
Larry Herzig of OCE, concerning the inadequate service in April
and May. SAW per Larry Wisener responded with physical threats
against officials of PYCO, instituted a $20 per carload
surcharge against PYCO, and on June 13, threatened an embargo.
Mr. Wisener also responded by a directive to PYCO making Mr.
Wisener the sole course of contact for all SAW rail services to
PYCO. Mr. Wisener of SAW directed PYCO to make all car requests
through him. Mr. Wisener of SAW indicated that SAW management

would take care of PYCO's car needs. Mr. Wisener mislead PYCO




in that SAW management did not, and did not intend to, take care
of PYCO's car needs. Mr. Wisener of SAW also withdrew
permission for PYCO to operate equipment on SAW trackage, and
contrary to common carrier obligations, indicated that a "formal
agreement" would be necessary for all service to PYCO.

i) On or about June 21, PYCO prepared a draft alternative
rail service petition. However, due to further intervention by
OCE Director Clemens, including the threat of recommending that
the Surface Transportation Board initiate a complaint on its own
motion, SAW service subsequently improved such that PYCO did not
file that draft petition in response to the March through June
inadequacies.

j) In or around May 2005, SAW circulated a request for
proposals, signed by Delilah Wisener, for the acquisition of
various portions of SAW's trackage in Lubbock (including those
portions serving PYCO) subject to signed confidentiality
agreements. Again in September 2005, Mr. Wisener informed
PYCO's Senior Vice President for Marketing (Mr. Robert Lacy)
that he (Wisener) wished to sell SAW and get out of the railroad
business. Mr. Wisener asked PYCO if PYCO were interested in
acquiring SAW. PYCO informed SAW that PYCO was interested in
exploring acquisition. SAW then responded on October 11 with a
letter demanding that PYCO sign an agreement to buy unspecified
SAW assets for $5,500,000 by October 17, 2005. The letter
neither specifies the assets and rights to be transferred, nor

provides for the completion of ordinary due diligence activities




prior to closing. On October 13, 2005, PYCO responded with a

proposed amendment allowing it to conduct due diligence and
secure acceptable financing.

k) Mr. Wisener on behalf of SAW rejected PYCO's position.
Mr. Wisener orally informed PYCO that he intended to make
business miserable for PYCO. By Letter dated November 3, 2005,
Mr. Wisener broke off negotiations on acquisition (before
negotiations had begun) claiming "agreement cannot be reached."
SAW demanded that PYCO '"cease all plant operations on SAW
property immediately."

1) On or about November 17, 2005, SAW placed a derail on
its track making it difficult for PYCO to prepare cars for daily
switches at Plant No. 1. By letter of the same date (a true and
correct copy of which is attached as Exhibit E), SAW cancelled
PYCO's lease of track #9298. On November 18, 2005, when PYCO
contacted Mr. Wisener to request that he move the derail so as
to allow switching, Mr. Wisener said he was busy and would look
into it later. He stated he was imposing additional charges on
PYCO, and that PYCO "would have to figure out how to take care
of [itself]™ Mr. Wisener asked that PYCO executives "come
over," but due to the physical threats and confrontational and
abusive nature that he employs, PYCO executives declined to
"come over." Mr. Wisener then told PYCO it would "cost a lot
more for [PYCO] to continue doing business with [SAW]."

m. Due to the placement of the derail and SAW's refusal

to allow PYCO to use its trackmobile on SAW trackage after



November 17, 2005, PYCO could no longer use its trackmobile to

move cars to and from its private sidetracks and SAW's yard.
Previcusly, PYCO had so employed its trackmobile without
incident.

n. In the absence of use of 1its trackmobile, PYCO was
totally dependent upon SAW to operate the switches to PYCO's
private sidings (the shop and scale tracks) for Plant No. 1.
Mr. Wisener directed his company to supply only one switch per
day to PYCO. This effectively limited PYCO to 12 carloads per
day at Plant No. 1. During the relevant time period, PYCO
required in excess of 12 cars per day at Plant No. 1.

o. PYCO determined that it could move a few additional
cars if SAW would place cars on the scale track as opposed to
the shop track. At Mr. Wisener's direction, SAW refused.

p. No switch at all was provided to PYCO's plant No. 2
between November 22 and November 28, allegedly Dbecause of
problems with SAW's locomotive. As a result, PYCO was unable to
load 36 gondolas and 6 box cars. During the interval which
includes this time period, SAW failed to deliver boxcars to
Plant No. 2 at all, despite the fact that PYCO requested an
average of one boxcar per day at Plant No. 2.

g. SAW has imposed and collected from PYCO a surcharge of
$20 per car, but is not imposing or collecting that surcharge
from any other customer in Lubbock. The surcharge is (I)
retaliatory because, among other things, PYCO complained about

service problems to the Surface Transportation Board, and (II)



is discriminatory, because it is not levied on any similarly

situated customer.

r. SAW has imposed and collected from PYCO a surcharge of
$150 for each car "constructively placed" for PYCO, but SAW is
not imposing or collecting such a surcharge from any other
customer in Lubbock. The surcharge 1is retaliatory and
discriminatory for the same reasons as indicated in subparagraph
(g) above. Moreover, SAW unreasonably created the need for
storage by failing to provide adequate rail service.
Furthermore, Mr. Larry Wisener (and possibly other Wisener
family members) own and operate a track construction business.
Mr. Wisener employs alleged and contrived shortage of facilities
for car storage as a means to enhance opportunities for his
track construction business. In particular, Mr. Wisener uses
alleged and contrived shortage of track for car storage on his
railroad as a grounds to demand that shippers construct
additional storage facilities at their expense. Due to
inadequate rail service by SAW and congestion induced or
contrived by SAW, PYCO has undertaken to construct additional
private siding track for PYCO Plant No. 1 at PYCO's expense.
PYCO would not have needed to construct this trackage but for
conditions wrongfully contrived by SAW. Because PYCO did not
retain Mr. Wisener's track construction business to construct
the new side trackage for PYCO, Mr. Wisener has employed SAW to
retaliate against PYCO by providing inadequate rail service

commencing November 17, 2005.



s. SAW's conduct 1is inconsistent with standards and

practices of other shortline and switching railroads.

t. In order to obtain adequate rail service and in order
to mitigate its damages, PYCO filed an alternative rail service
petition with the Surface Transportation Board on 20 December

2005. See Petition, PYCO Industries, Inc. -- Alternative Rail

Service -- South Plaing Switching Ltd., F.D. 34802 (Exhibit B).

The Surface Transportation Board granted the petition for
alterrative rail service in an order issued January 26, 2006.

PYCO Industries, Inc. -- Alternative Rail Service -- South

Plainsg Switching Ltd., F.D. 34802, served Jan. 26, 2006 (Exhibit

c). SAW represented to the Surface Transportation Board that
Mr. Larry Wisener had resigned as president and manager of SAW
on the date of issuance of the alternative service order and
that Mrs. Larry Wisener d/b/a/ Delilah Wisener had assumed the
role as manager. However, Larry Wisener remains involved in
the management of SAW and their has not been a material change
in the SAW management. The alleged removal of Larry Wisener was
a sham, stunt, and a public relations tactic, and without
substantive effect.

u. West Texas & Lubbock Railroad began providing
alternative rail service to PYCO's plants 1 and 2 on January 30,
2006. SAW took a variety of actions which harassed WTL and
impeded WTL's ability to provide alternative rail service, and
which increased WTL's cost to provide alternative rail service.

These actions are described in more detail in statements filed



in the Alternative Rail Service proceeding (F.D. 34802).

V. Subsequent to this Board's order authorizing
alternative rail service in F.D. 34802, SAW retaliated against
PYCO by filing a lawsuit in Texas state court ostensibly to
collect allegedly unpaid tariffs for "constructive placement" or
storage of cars for PYCO. The alleged need for constructive
placement was spurious and manufactured by SAW to retaliate and
to discriminate against PYCO. In addition, SAW toock further
retaliatory actions, including blocking of crossings long used
by PYCO for operation of its Plant No. 1. Furthermore, SAW
prematurely filed (to the date of this complaint) two petitions
to terminate alternative rail service in as many months,
necessitating response by PYCO and increasing PYCO's costs to
mitigate the damages which SAW was unlawfully inflicting, and
unlawfully seeking to inflict, on PYCO.

W. Despite diligent efforts to mitigate its losses,
including the filing of an alternative service petition, PYCO
has sustained damages for lost and delayed sales as a result of
SAW's unlawful conduct in an amount exceeding $4,000,000. But
for the successful alternative service petition, PYCO's losses
would have been far greater. PYCO is entitled to recovery of
damages against SAW for lost and delayed sales, for the costs of
mitigation, for the costs of unneeded rail construction, and for
other costs arising from SAW's unlawful conduct.

. The mercurial, unstable and physical nature of the

management of SAW results in threats, actions, inconsistencies,

10



and failures that are inconsistent with the lawful operation of

an enterprise that owes a common carrier obligation to the
public.

y. This statement of facts is hereby made a part of each
Cause of Action set forth below.

First Cause of Action

Violation of Common Carrier Obligations

4. Pursuant to 49 U.S.C. 11101, a rail carrier must
provide rail service upon reasonable request. SAW has violated
this obligation by, among other things, (a) failing to provide

cars between the beginning of March and the end of June in 2005,
(b) refusing to provide switching services adequate to meet
PYCO's needs, (c) threatening and taking retaliatory measures
against PYCO management for raising the inadequacy of service
with the Office of Compliance and Enforcement at STB, (d)
threatening illegal and unwarranted embargoes on service to
PYCO, and undertaking a de facto and unlawful partial embargo of
service to PYCO, (e) employing threats of physical violence
against PYCO officials for raising inadequacy of service matters
with OCE, (f) retaliating against PYCO by dramatically cutting
service when PYCO requested negotiations in response to SAW's
demand that PYCO pay $5,500,000 for undetermined assets of SAW,
(g) abruptly placing a derail and refusing to move same to allow
PYCO to operate its trackmobile, while at the same time
directing its crews to provide only one pull per day to PYCO,

(h) refusing to place cars on PYCO's scale track, and (i) taking

11



other and similar actions consistent with Mr. Wisener's threats

to make life miserable for PYCO and to make PYCO "take care of
itself.™

5. For relief under this First Cause of Action, PYCO prays
that this Board issue orders as follows:

a) that SAW pay PYCO an amount equal to the amount proved
in the proceeding, but no less than $4,000,000, for lost sales
and delay damages, and an additional sum as proved in the
proceeding for unneeded rail construction, and for the costs of
mitigation.

b) that, should SAW once again become rail service
provider to PYCO, this Board issue injunctive relief

-- (1) requiring SAW to provide such training as is necessary
to PYCO employees as would qualify them to operate PYCO's
trackmobile on SAW trackage to the satisfaction of the Federal
Railroad Administration, and,

-- (ii) at that time, that SAW remove the derail and allow
PYCO operation of its trackmobile such that PYCO can pick up
from, and deliver <cars to, SAW's yard in the absence of
switching services by SAW directly to PYCO's plant;

-- (iii) in the event the alternative service order lapses,
requiring SAW, until and unless PYCO is permitted to operate its
trackmobile for the purpose of meeting PYCO's rail service needs
(and in the event such operation is not sufficient for that
purpose), to provide as many switches per day to PYCO, seven

days per week, as are necessary to meet PYCO's needs;

12



-- (iv) in the event the alternative service order lapses,

requiring SAW to spot cars on PYCO's shop and scale tracks
serving Plant No. 1 on demand;

-- (v) requiring SAW to cease and desist from retaliating
against PYCO for PYCO's discussions with STB's OCE concerning
service inadequacies;

-- (vi) requiring SAW to cease and desist from threatening
embargoes or partial embargoes against PYCO;

-- (vii) requiring SAW to cease and desist from using physical
intimidation or physical threats in its dealing with PYCO and
against PYCO officials, agents, or employees;

-- (viii) requiring Mr. Wisener, should he continue in any
capacity with SAW, to enroll in and complete a course in anger
management sponsored by a reputable medical or mental health
organization and to be examined by a reputable expert in the
field of mental health;

-- (ix) requiring Mr. Wisener completely to withdraw from all
management or work activities for or on behalf of SAW until
certified completion of an anger management course and such
other steps as may be recommended by qualified health care
providers; and

c¢) that this Board enter such other relief as is just and
appropriate.

Second Cause of Action

Violation of § 10702 Barring Unreasonable Practices

€. Pursuant to 49 U.S.C. § 10702, a rail carrier may not

13



engage in unreasonable practices. SAW 1is violating this
requirement by, among other things, (a) retaliating against PYCO
by refusing to provide adequate transportation services because
PYCO complained to STB about SAW's practices and because PYCO
refused to pay SAW $5,500,000 for unspecified facilities of SAW
without completing due diligence, (b) abruptly placing a derail
on SAW trackage preventing PYCO from operating its trackmobile
on SAW trackage and refusing to provide more than one switch per
day, thus arbitrarily preventing PYCO from receiving adequate
rail service, (c¢) claiming to have multiple locomotives to this
Board but then refusing to provide service to PYCO on the ground
that one of the locomotives required repair, (d) representing
that SAW would take care of car supply but then failing to do
so for retaliatory or otherwise improper reasons, (e) employing
threats of physical violence and physical intimidation against
PYCO officials and representatives, (e) claiming to this Board
that PYCO employees engaged in unsafe rail practices or have
been involved in rail safety incidents, but failing to report
the alleged practices or incidents contemporaneously to PYCO,
(f) failing to arrange training of PYCO personnel on SAW
operating rules if that is deemed necessary to allow PYCO to
operate its trackmobile on SAW trackage in order to permit
adequate service to PYCO, (g) creating increased need on the
part of PYCO for car storage due to failure by SAW to furnish
adequate rail service, (h) arbitrarily curtailing or purporting

to terminate PYCO's rights with respect to car storage and

14



failing to provide adequate car storage and staging, (i)
harassing and impeding the WTL as alternative service provider,
and (j) imposing discriminatory and arbitrary charges on PYCO,
which charges have not been imposed on any other shipper.

7. For relief under this Second Cause of Action, PYCO
incorporates its requests for relief set forth in paragraph 5
above. PYCO also requests that this Board (i) issue an order
directing and requiring that SAW cease and desist from
harassing WTL as alternative rail service provider and to bear
all increased costs incurred by WTL as a result of such
harassment and other actions by SAW to impede or to prevent
alternative rail service; and FURTHER, that should SAW become
again the rail service provider for PYCO, that this Board direct
SAW (i1i) to provide such training as necessary to permit PYCO
employees to operate PYCO's trackmobile on SAW trackage so as to
allow PYCO to move PYCO traffic to and from SAW's yard, and
(iii) to report to PYCO any alleged safety problems involving
PYCO employees in connection with rail operations no later than
24 hours from when such problems allegedly occurred so that
corrective action may be taken immediately.

Third Cause of Action

Violation of § 10741 Barring Discrimination
by Rail Carriers

8. Pursuant to 49 U.S.C. 10741(a) (1), a rail carrier such
as SAW may not subject a shipper such as PYCO to unreasonable
discrimination. SAW is a switching operation. The equipment
and personnel employed by SAW to switch are essentially similar

15



for all its customers. SAW's costs to conduct each switch are
the same for its customers, or less for high volume customers
like PYCO, which is SAW's largest customer. Yet SAW has
purported to levy a variety of surcharges and premiums upon
PYCO that it does not impose on any other similarly situated
shipper in Lubbock. SAW 1is 1levying these surcharges and
premiums, and imposing other discriminatory actions and
practices, for retaliatory purposes. SAW is retaliating against
PYCO for, among other things, lodging complaints with STB's OCE
about service inadequacies in March to June of 2005, and
requesting an ordinary due diligence clause in response to SAW's
demand that PYCO pay SAW $5,500,000 for undisclosed SAW rail
assets.

9. For relief under this Third Cause of Action, PYCO
prays that this Board issue orders as follows:

a) that SAW pay PYCO an amount equal to the amount of
surcharges and premiums paid by PYCO to SAW in the case of all
surcharges and premiums not imposed by SAW upon, and paid to
SAW, by other shippers for SAW services in Lubbock;

b) that, should SAW again become rail service provider for
PYCO, that this Board issue injunctive relief requiring SAW to
cease and desist from imposing surcharges and premiums on PYCO
which surcharges are not imposed upon, or if imposed upon, are
not collected from or paid by other shippers on SAW track in
Lubbock; and

c¢) that this Board enter such other relief as is just and

16



appropriate.

Fourth Cause of Action

Failure to Provide Adeguate Car Service/Facilities

10. Pursuant to 49 U.S.C. § 11121, SAW must furnish safe
and adequate car service and establish, observe and enforce

reasonable rules and practices on car service, including the

provision of facilities. SAW fails to provide adequate
switching to PYCO. As a result, SAW exacerbates PYCO's car
storage needs. In addition, for retaliatory reasons, SAW has

terminated PYCO's lease of track # 9298, which PYCO had leased
for storage and failed to provide for alternative storage.
Moreover, SAW has instituted against PYCO a discriminatory
charge of $150 for alleged constructive placement of cars.
Furthermore, SAW moved all cars for PYCO into SAW's vyard
sometime on the evening of January 29 or morning of January 30,
2006, with the result that service to PYCO by its alternative
service provider was rendered more difficult, inefficient, and
costly. SAW's actions in exacerbating PYCO's need for car
storage, arbitrarily refusing to lease storage track, failing to
provide adequate car storage facilities, and imposing charges
for constructive placement 1in the circumstances violate 49
U.S.C. § 11121, as well as 49 U.S.C. § 10702.

11. For relief under this Fourth Cause of Action, PYCO
prays that this Board issue an Order, in the event SAW becomes
rail service provider again for PYCO, requiring SAW (a) to

rescind its charges for constructive placement of cars for PYCO,
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(b) to rescind its termination of PYCO's lease of track # 9298,
(c) to require SAW to furnish adequate facilities to store cars
in use by, or to be used by, PYCO, and (d) should the
alternative service order 1lapse, to require SAW to provide
timely and adequate switching services to PYCO so as to minimize
the need for car storage.

Fifth Cause of Action

Violation of § 11103 Requirement to Operate Switch
and to Furnish Cars

12. 49 U.S.C. § 11103 provides that a railroad must operate
a switch to private side track when such connection is
reasonably practical, safe, and will furnish sufficient business

to justify its maintenance, and must furnish cars to move that

traffic to the best of its ability and without discrimination.
The connection to PYCO's shop and side tracks for Plant No. 1
are reasonably practical, safe, and will furnish sufficient
business to justify its maintenance. However, in violation of §
11103, SAW refuses and fails to furnish cars to move that
traffic to the best of its ability and without discrimination.

13. For relief under this Fourth Cause of Action, PYCO
incorporates 1its prayer for relief in paragraph 5(a) and
5(b) (iii) - (iv).

Sixth Cause of Action

Violation of 49 U.S.C. § 11902

14. Pursuant to 49 U.S.C. § 11902(b), a person acting for
or employed by a rail carrier under the jurisdiction of this
Board may not solicit anything of wvalue intending to be

18




influenced by it in an action of that person, or because of the
action of that person, relating to the supply or movement of
cars used in rail transportation. Mr. Wisener solicited the
payment of $5,500,000 from PYCO intending to retaliate 1in
refusing to supply or to move adequate cars in the event PYCO
did not accede to the demand to pay $5,500,000. Mr. Wisener in
fact did retaliate when PYCO declined to pay the $5,500,000
which he demanded, and the retaliation took the form of a
refusal to supply or to move adequate cars to meet PYCO's needs
from and after 17 November 2005 continuing to the time this
Complaint is filed. This conduct on the part of SAW and Mr.
Wisener constitutes an unreasonable practice barred by 49 U.S.C.
§ 10702.

15. For relief under this Fifth Cause of Action, PYCO
prays that this Board (i) bar SAW from retaliating against PYCO
whenever Mr. Wisener does not like PYCO's negotiating position
in connection with purchase of SAW, and (ii) request the
Attorney General pursuant to 49 U.S.C. § 11703 to bring court
proceedings to prosecute SAW and Mr. Wisener for violating 49
U.S.C. § 11902 (b).

General Statement Concerning Relief
Not Otherwise Specifically Reguested

16. This Board has Dbroad powers to initiate
investigations, to impose <c¢ivil penalties, and to seek
enforcement by the Attorney General not specifically requested
in the foregoing causes of action. PYCO requests this Board to
consider initiation of its own investigation, the imposition of

19




civil penalties,

and appropriate

referrals to the Attorney

General under the circumstances.

Of counsel:
Gary Mclaren, Esqg.
Phillips & MclLaren

3305 66th St., Suite 1A
Lubbock, TX 79413
(806) 788-0609

for PYCO Industries,

Respectfully submltted

."f\/

o P

Charles H. Montang

426 NW 162d St.

Seattle, WA 98177
(206) 546-1936
fax: -3739

for PYCO Industries, Inc.

Inc.
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Attachmernts:

Verification by Gail Kring, PYCO Manager and CEO

Exhibit A -- BNSF/SAW contract
Exhibit B -- Petition in F.D. 34802
Exhibit C -- Alternative Service Order in F.D. 34802
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Verification

I, Gail Kring, depose and state that I am Manager and Chief
Executive Officer for PYCO Industries, Inc., that I am authorized
to make this Verification, and that I have read the foregoing
Complaint, and know that the facts asserted therein are true and
accurate as stated to the best of my knowledge, information and

Subscribed and sworn to before me on
this |1*® day of April 2006, by

GaL Kriag , personally known
to me or proved to me on the basis of
satisfactory evidence to be the person
who a'sapeared before me.

{~ i, LISA BUXTON
: &_r }Notav Public, State of Texas H
‘ ; TR ‘g;?‘ ;

hd

Da)
Notary public

My Commission Expires
: ¢ 02-24-2008
My commission expires: 2 % 08 S S S R T ]

22




Exhibit A



AGREEMENT FOR
SALE OF CERTAIN ASSETS, RIGHTS -
AND OBLIGATIONS

- OF

THE, BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY
' ’ TO -

SOUTH PLAINS SWITCHING, LTD. COMPANY

’ u'*l! |




AGREEMENT FOR SALE OF CERTAIN ASSETS RIGHTS AND OBLIGATIONS j
. OF THE BURLINGTON NORTHERN AND SANTA FE RAILWAY CON[PANY‘
- TO SOUTH PLAINS SW’ITC}HNG L’I’D .COMPANY

WO N A WN

10.
11.
12.
.13,
- 14,
15
©16.
17.
18.
20.
21.
22.
23.
24.
25.
26.
27.
28..

Exhibit A

" Exhibit B

Exhibit C
Exhibit D

TABLE OF CONTENTS

Description of Business Sold.
Consideration for the Sale.
Governmental Approval.
Representations and Warranties.

Inspection and Condition of Rail Line. L \

Liability and Indemnity.

Assignment; Seller’s Right of Fu'st Refusa]
Obligations Are Continuing.

"Liens and Encumbrances

Pending Public Works Pro;ects
Closing.

Proration.’ ’

Interchange. -

Car Hire Costs.

Liability Insurance. )

Seller’s Authority to Estabhs}TSFhrough Rnutcs and Offcr Through Routes
Division of Revenue.

Buyer to Offer to Hire Seller’s. Quahﬁed Employecs ’
Transfer of Operations. o

Collection of Revenues.

Transfer of Liabilities; Payment of Charges
Electronic Data Interchange.

Assignment of Freight Transportauon Contracts
Applicable Law.

Effect of Waiver.

Notices: o

Confidentiality. -

Entire Agreement; Integration of Agreement

List of Tracks and Map/Print
Quitclaim Deed
Bill of Sale

Agreements to be Assignedi in Part to Buyer

29;,



AGREEMENT FOR - :
SALE OF CERTAIN ASSETS, RIGHTS
- AND OBLIGATIONS
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY
. : TO .
SOUTH PLAINS SWITCHING, LTD. COMPANY

' This Agrcem‘ent ie entered into- as. of the third day of ‘May, 1999, between THE
' -BURLIN GTON NOR’IHERN AND SANT AFE RAILWAY COMPANY aDelaware corporatron
V ‘:(heremafter referenced as "Seller"), and SOUTH PLAINS SW"ITCHING LTD. COMPANY a .
Texas hnnted hablhty comparly (heremafter referenced as "Buyer")
WI-IEREAS Seller desires to sell and convey to Buyer on the terms and eondmons set’
-forth in (hrs Agreement Seller’s mterest m a ratl line of Seller s in the vrcrmry of Lubbock, |
‘ __‘:":_.. T ,.Texas in Seller s Old BN Yard andformerBN andﬂTSF-tracks generally south of the Old BN .
o R Yard at Lubbock, Texas, the rail freight transportation business'which Sellet cOnducts on this rail
line, and certaxn other nghts obhgatxons and assets as specrﬁed in this Agreement and _

WHEREAS Buyer desrres to purchase, pursuant to the terms and condmons set forth n

this Agret ment, Seller’s mterest ina rall line of Seller’s m the “vicinity of . Lubbock, Texas, in'z,
’ Seller s Old BN Yard and former BN and ATSF tracks generally soutb of the Old BN Yard at
i Lubbock, Texas, tbe rail freight nansportatron bbsmess which Seller conducts on this rail lme
and cenam other assets, rights and obligations as specified in this Agreement,
NOW THEREFORE, Buyer and Seller agree as follows:
1. Description of Business Sold. | |
(a) Seller shall oonyey to -Buyer on the date of Closing, subject to the terms and

conditions set forth in this Agreement and the terms, conditions, reservations and exceptions set



~ forth in'the Qnirclaim Deed eonveying' this property, all of Seller’s intereet in the rail .line' -
‘ segrnenl's of Seller in tlie vic‘lnity of Lob'b'oek Te;ar ehown on the map prmt and list attached
hereto as Exhibit A, except that Seller s tracks 9200 and 9205 shall be mcluded in the
, conveyance as well as the metal depot and conuguous rcal estate near the Old BN Yard- The

vabove rail line segments, logether wnh related rail comdor property mter@ Seller s

retmned real property interests and access nghts are descnbed specrﬁcally lirthe Qunclarm Deed

set forth in Exhibit B, attached hereto and.are referenced collectwely heremafter as’ ll-Lme "

‘Seller shall furnish Buyer a complete legal descnptxon of Rarl Lme, and Seller shall use'its best- -
eﬁ'ortr, to furmsh such descnpnon on or pnor to the date of Closmg Tlns conveyance is
expressly subject to Seller s retau_:red mterest;, as specrﬁed in detail in the Quitclaim Deed, for:

(I)an exc:lusive, permanent easement for eOnstl'uction maintenance-and operati'on of one'or more

& -

plpelmes or ﬁber opucs commumcatxon lmes facrlmes and appurtenances m, under, across along

and through all or any portron of the Rall Lme (2) mmeral rxghts and related pennanent access l-
easements; (3) water rights- and related pexmanent access, construcnon, mamtenance and water
-pxpelme nights; and 4 Seller s contmued access by rarl to tracks 9‘3’40 and 9298, .at no cost to
i Seller, and tracks 9200' and 9205 at no cosr -to” Seller for the first five years following the date
of Closmg and at the rate of $1,000 per year commencrng the sixth year followmg the date of - S
Closmg (and rhereaﬁ.er untll such time as Seller notlﬁes Buyer in wntmg that Seller no longer
desires to use said tracks), such rights to be subjeetv to dispatching eontrol and direction of Buyer.
(b)  Seller shall convey to Buyer, on the date of Closing, the ra11 freight transportatlon
* - business which Seller conducts on the Rail Line, subject to the terms and conditions set forth in
this Agreement, in the Quitclaim Deed, or in any agreement assigned by Seller to Buyer in

accordance with the terms of this Agreement.



_ condmons otherwxsc warrant. ,

(c) Seller shall convey to Buyer on the date of Closmg, by a Blll of Sale ldenncal in
form to the Bill of Sale set forlh as Exlnbrt C attached hereto all of Seller’s mterest in all raxl

ties, sp:kes ne ‘plates, rall anchors bndges culverts sxgnalhng equrpment, and other supporung

stmctures ballast track matenals and supphes and the metal depot at or near Lhe Old BN Yard

: (excludmg any vehicles, mamtenance equrpment on wheels radios, and cornputer eqmpment) that, )

Ky

"~ on the dale of the’ Closmg, are not 1mprovements ‘that constxmte the le Lme but which’ then .
.' are present on the real property comprising the le Line. This conveyance shall be subject to
‘ the terms ‘and conditions set forth in tlus Agrecment mcludmg those set forth in Bxhlbn D and

-the terms and condmons set forth in 1 any agreement asmgned by Seller to Buycr in accordancc, '

w1th the terms of this Agrecment. '
(d) Incident to the conveyance of the Rall Lme effectwe as of the date of the Closmg,

Buyer shall have the nght to opexate over Seller_ s_traclcs Y $ellcr s 1 Lower Yard at Lubbock

Texas, and over Seller s mamlme between - track 9298 and Seller s, Lower Yard at Lubbock, »

“Texas, all as desrgnated by Seller s operating - personnel (whxch rail lmc segmems shall be' '
referenced collecnvely herem as "Interchange Access Lme") af no charge to Buyer, for the sole -

: purpose Tof mterchangmg rail trafﬁc a.nd eqmpment between Buyer and Seller at Seller’s Lower

Lubbock Yard. Buyer shall operate its trains over the Interchange Access Lme subject to Seller’s

dlspatchmg directions. Buyer agrees to keep the Interchange Access Lme clear at all tlmes

except when actually swm:hmg cars between Buyer and Seller. In dlspatchmg the lnterchange

_ Access Line, Seller shall accord trains of Buyer equal priority -wnh trains of Seller. Nothing |

berein shall preclude Seller from abandomng any portnon of the Interchange Access Lme if
(e) Seller shall assign to Buyer on the date of Closing, subject to all terms and conditions
set forth in this Agreement, or in any agreement assigned by Seller to Buyer in accordance with

3
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, By :‘ the temis of this,rAgreernent all assignable rights and obligations of Seller to the extent that they -

- are re} lated to the Pearl Line and are set forth n any-agreement identified in. EXthlt D, which is

: other rights, interests and obligations described in Paragraph 1 of this Agreement, Buyer agrees’.ﬁ" :

attached hereto Buyer on the date of Closxng shall accept the assrgnrnent of all such nghts ancl
- oblxganons as of the date of Closmg, in accordance W1th thelr terms and the terms of tbls :

. Agreemem Seller shall reserve all nghts set forth in any agreement 1denuﬁed in Exhibit D o

the extenl those nghts are related to' one or more other rail lines ‘or property of Seller lf any n

| - contract is related to the Rail Lme and madvertently is not 1dennﬁed in Exhlbll D, itis the intent

of Seller and Buyer that such contract be deemed to have been assrgned by Seller to Buyer m

whole or in part.as appropnate effectwe the date of Closmg Seller promplly shall provide to B "

- Buyera c:opy of any such contract immediately upon locating it. Buyer shall make no claim

" .against Seller arising out of any failure to ebtain a consent’ to~assignrnent from any party to an

_agreement assigned by Seller to Buyer in whole or in part It is the mtent of both Seller and

Buyer that all assxgnments of nghts and obhgattons related to the le Lme shall be' effecttve on

the date of Closmg, whether or not any consents to such assrgnments then have been obtamed

2. Consideration for the Sale

(a) In consideration for Seller’s sale of its 'intereetin the Rail Line, and eenveyance of the

to all of the following:

(1) - To accept all transferred real and personal property "AS IS, WHERE IS" and
"with all faults”, except for the specific representations and warranties set forth in

this Agreement.
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() “Topay on the date of Closing a purchase price of TEN DOLLARS ($10.00), for

Seller’s acSe-ts, rights and:ol}ligations to be conveyed to Bnyer'es l;eL fortlr herein.
. 3. ,STo maintaln the.Rail l..ine ata le«vel.' adequate. for the reqnire‘drail ser\riee— |
_' '(;l)' ‘ _To pay in addition to the pn;rchase pnce all costs of CIosmg (except Seller s cost-
| of prepara’uon of documents to be dehvered at Closrng) ThlS mcludes but is not
' '_ limited to, any escrow and service fees, real e_state t_ransfer taxes recording fees »’
o and sales taxes. associated with tlns Agreement or-any. of the conveyances
govemed by this Agreement.
e (b) - Buyer shall obtain the written consent: of Seller, which ..conéen't shall rroi be
- ‘unrea>onably vlmhheld or delayed nnor to entenng into eny aéreement ‘with an'y other pany or
- issuing any hcense or permit to any other party, which would allow. such other party any nght ‘-
-to CTOSS Or access any pornon of the Rail Line to serve any. customer located along the Rarl Lme
| (&) * Without Seller s prior »lrntten consent which consent shall not be unreasonably
w‘_itllhelcl,, (l) Buyer shall not seek authority' _from the Surface Trans)portation Board or any other-. ,
‘governmental agency having jurisdiction, to ebandon or discontinue rail service over the .Rail , '

‘Li‘ne;-- and (2) ;prer shall '_n'ot remove any track from the Rail Line except in connection with the_

repair or replacement of the track,  unless (i) in the case of- house - track there has been no

~ movement of revenue freight over the track for a period of three‘years, or_:(ii) in the case of lead -
track there has been no movement of revenue freight ovcr.ﬂxe track for a.‘ pexiod' of five years.
3. Governmental Apg. roval.
i (2) Promptly following exe_cution of thlls_AAgreement, '.Buyer, at its sole expense, shall

prepare and file such documents as may be required to secure approval, or exemption from

BNSF 2600
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approval of thiis transactxon by the Surface Transportanon Board of the United States Department R

: of Tnmsportanon ("STB"), as appropnate Buyer shall make all reasonable efforts to obtain this
) approval or exemptxon m nme for this transacuon to close on or before May 31, 1999. Buyer
7 . ‘shall penmt Seller to rev1ew pnor to filing all documents proposed by Buyer to be filed wrth the

" STB, or any court, io secure legal approval or excmptlon of tlns transactron '

4. ReoresentaUOns and Warrannes.

(a) Seller hereby represents and warrants to Buyer, and Buyer s successors and assxgnees

the followmg facts as of the date of this Agreement and as of the date of Closmg

; ¢)) Seller isa eorporauon ‘duly. orgamzed valxdly exrsnng, and in good stanchng under '

the laws of the State of Delaware;

(2) : _Seller has thc c0rporate power and authority-to enter into’ this }’;greement."and v

| vcarry out its obligations under ttns Agreement | | ;

’ (3) The executlon dehvery and performance of thl‘: Argreernent have been duly
authonzed and approv.ed by all necessary ‘corporate actions’ of Seller ano no

-further corporate proeeedmgs of Seller are required to complete the transactions

covered by this Agreement;

4) All of Sellerls obligations set forth in this Agreement constitute legal,' valid and”
bmdmg obligations of Seller which are enforceable against Seller in accordance
with their terms, exceptj to 'the extent enforcement may be l-_imited by bankruptcy, "

insolvency or reorganization law;

RNQF 2R/N1
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'_There is no provision .in the .Certiﬁcate of Incorporation or By-Laws of Seller

~which .pr_olribils ‘t_he execution of this Agreement or. consmnrnation of the

transacnons covered by this Agreement

The negotlanons related to thls Agreement have been handled by Seller on its own

: behalf wuhout 1nterventron of any agent or other person, S0 that no party has a

o (7 “Seller has duly filed with the appropriate agencies-of the United States, the State

" valid claun on thxs basxs for any ﬁnder s fee brokerage commission, or other
. sumlar payment*m conrrection with any- of the transactions included in this

Agreement; -

of Texas, and apptopriate local governinents or politlea} subdivisions in Texas, all

; ‘._. tax returns andlr'eports‘ required to be~ﬁled' Sellcr 'either has paid in full; or 1s

agreeable to paying in full as fmaﬂy determmed, all taxes, mterest, penaltxes

'assessments or defrcnenmes whlch are due for the penod up to the date of Closmg,

. and Seller has made all withholdings of 'ta_x whlc_:h are reqmred to be made under

all applicable regulations of the United States, ‘the State of Texas, and' local

governments in Texas;

" To Seller’s knowledge, there is no pending or threatened litigation or arbitration -

" proceeding, or administrative proceeding or investigation, against or affecting the

properties or assets compnsing the Rail-Line, or Seller’s rights to' conduct rail

.l’reighth‘ansportation ope'tvations‘ over the Rail Line as Seller conducts those

operations .'on the date of this Agreement, the result of which forseeably would

MLt .~
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(o

-Scller has rcccxved no wnttcn noucc ~o‘f any, pendmg c1v11

‘ .'matenally adversely affect Buyer s abxlxty to -conduct rail frelght tranSponanon '

.operatxons_over the Ra11 Line on the day followmg the date of Closmg,

cnmmal or

Aadmxmstranve actions w1th respect to any hazardous or toxic substance on or
. ad_]acent to thc le Lme (As used hercm, wnttcn nonce shall mean wrmen

: ouce dellvered to en.her Seller’ s Ass1$tant Vlce Presxdent‘Envuonmental and

Hazardous Materials, or Scllcr $ Du-cctor Envzronmental Rcmcdlatmn and Spccxal

' - PrOJccts -who are t.hc people desxgnated by Seller to receive not;ce of such

a0y
.(1 1)

(b) Buyer hereby represents and warrants to Seller, and Seller’s successors and assigiiees,

[

- matters), .

'I'hé' phys‘ical condition of. thc‘—Rail Line “will be sutﬂéi'cnt to énable B'uycr to

) followmg the datc of Closmg, and

"conduct rail frelgbt transportatton operanons over- the Raﬂ Lme on the day

No rcpresentatloh— or warrari-ty‘ by Seller in this Agreement contains any untrue

specxﬁcally noted to be as of the date of Closmg only

B

"the fclllowlng facts as of the date of this Agxecment and as of the date of Closing, éxcépt where ™ - -

statement of a material fact, nor omits any material fact that is necessary to

- prevent that representation or warranty from being materially misleading. -

=

Buyerisa corporatlon duly organized, vaF dly enstmg and in good standxng under

the laws of the State of Texas, and by the date of Closing will be qualified to do

'busiqcss in the State of Texas;

BNSF 2603



(VAN : »Buyer has all reqmsne authonty to purchase Buyer s prooemes and Seller s nght's‘
and-propemes whxch are conveyed’ to Buyer by thlS Agreement‘ to enter mto thxs
Agreement to conduct ra11 frelght transportanon busmess on the’ le Lme and .
to perform all of Buyer 3 obhgatlons under thrs Agreemem, '

(3) The execution of thls Agreement and consummatmn of the transacnons whxch are
apart of thls Agreement have been duly authonzed and approved by all necessary‘

- company actions by Buyer and 1mmedmte1y upon executxon of tl:ns Agreement by
Buyer s a‘uthonzed representatxve all. of Buyer s obhgatlons set forth in or

referenced in ttns Agreement shall constltute legal valid and bmdmg obhgatxone
of Buyer,- or .Buyer 3 stxccessdrs‘ or assrgne, ‘_whrch -o_bhg.atrons are exrforeeable in

accordance with their terms against Buyer or Buyer*s SUCCESSOrS Or assignees;

4). Tt_xere is.no_ proﬁsioo in the ‘Certjﬁeate of -Iocorooraticin or By—LaWs of Buyer

which prdhibits the execution of this Agreement _or consummation of the -
. transactions covered by this Agreement;
,t[S) As of the date of Closiog; Buyer shall have obtained all legal, euthority which-is
necessar);‘ to enable ﬁuyer iaﬁﬂly to conduet rail freight traneportation operatiO-ns
over the le Line as a’ common carrier a‘ndunde'r one or ‘more rail f-freight ;
n-ad;ooﬁaﬁbn controcts, commencing at 12:01 a;m..or.x the day fol{lo»'vir')g‘the'date
of Closing;
(6) . The ‘oegoﬁaﬁons related to this Agreement have been }randled" by Edyer’ or1 its own
| behalf, without intervention of any ‘zrgent or party, arrd in euch manner as xrot to

giwj/e rise to any valid claim by any party for any finder’s fee, brokerage

v.,L v
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- stated in this Agreement; and (iif) the éole_ c'ensi‘deratio‘n for éxecution of this Agreement by ~

. Buyer is set forth in this A-greement

‘commission, or other similar payment in connection with any of the transactions

,--inclucled in‘this Agreement;
(7). Neither Btlyer nor any ef Buyer’sr equ‘it_y. owners or ﬁnancing'setlrces.,. eer alxy of
 their partners, is a V'Cl‘ass'.l railroad or efﬁ._li-atcc'i with aClass L railr_oaei; and
- (8) No l-epl*esentatiém er —wa:rehty‘By,Buyer' irl thlS Agreelﬁent -c.onteins any uhtnlé
- statement of* a material fact,".nor onlit\s. any material fact that;ls nece.;ssery to.
| prevexlt that rcbresentziﬁon'or warranty frc;fn_?_belnvg materi_zllly rrﬁ:‘;legdin'g.

' -~

5. Inspectlon and Condmon of Raxl Lme ' .'l'

. (a) By 51gmng thls Agreement Buyer acknowledges that Buyer has mspected thc Rail

- Lme mcludmg all nnprovements and structures on the Rall Lme Buyer funher acknowledges

that (1) except as set forth n Pa,ragraphs 4(a)(8) 4(a)(9) and 4(a)(10) of tlus Agreement, no

representahon has been made by Seller to Buyer concemmg the state or condmon of the le

Lme, or the age of any unprovements on the Rail Lme (ii) Buyer has not rehcd upon any
- statement or declaratxon of Seller with respect to, the physical condition of the le Lme Seller s

. title to the Rail Lme Seller s frexght traffic volumes to or.from the Rail Line, or any other

matter, either oral or in writing, as an inducement to entering into this Agreement, other than as_-’

-
-~

=

(b) EXCEPT AS SET FORTH IN PARAGRAPH 4(a) OF THIS AGREEMENT, |

SELLER HEREBY DISCLAIMS ANY REPRESENTATION OR WARRANTY, WHETHER

- . EXPRESS OR IMPLIED, AS TO THE DESIGN OR CONDITION OF THE RAIL LINE, ITS

’M-ERCHANT ABILITY OR FITNESS FOR ANY PARTICULAR. PURPOSE, THE QUALITY

10
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_______”

»

" OF THE MATERIAL OR WORKMANSHIP OF THE RAIL LINE, OR THE CONFORMITY

e

. OF THE RAIL LINE TO ITS INTENDED USES. SELLER SHALL NOT BE LIABLE io
 BUYERFORANY INCIDENTAL OR CONSEQUENTIAL DAMAGES (INCLUDING STRICT

'.:v_‘LIAB[LITY IN TORT) WITH RESPECT TO THE DESIGN CONDITION QUALITY |

'-SAFETY MERCHANTABILITY, OR FITNESS FOR ANY PARTICULAR PURPOSE, OF |

o o THE RAIL LINE OR THE CONFORMITY OF THE RAIL LINE TO ITS INTENDED USES.

L SELLER OFFERS, AND BUYER ACCEPTS, THERAILLINEIN”AS- IS, WHERE IS AND
C"WITH ALL FAULTS" CONDITION, AND SUBJECT TO ALL LIMITATIONS ON

" SELLER'S RIGHTS, INTEREST, AND TITLE TO THE PROPERTY COMPRISING THE

: RAIL LINE. -

6 Llabl]l_ti and Indemnity.

: (a) Co’operation in _De‘fensé. Buye'r'vand' Seller agree that; -following the dz_;te of CIo%ihg,

~ they will cooperate as necessary in .defense of any- claim, demand, inycSiigz{tion or litigation

arising out of Seller’s or Buyer’s ownership' or 'opgration-of the Rail Line.

‘ (b Definition of Losses. In this Agreement the: term, "Lésses" shall include all coéts,

expenses, fees or liabiliti;:’s of, or in any way related tb the follqwirig: Q) any \}iolation of law

L ~or regulation; (ii) aﬁy‘ damage’ t'o‘rp'ropc'rt}‘,"ihe: éxiiiifmnﬁém’ .or' to’ natural"fesour"ccy -(iii) Zany

R bodily injury or death of any person; or (iv) the breach of any contract. "Losses” shall mclude g
but not be hmned to, all costs of claims, activities ‘in response to enforccmcnt, damages

Judgments, awards, orders, decrees, payments, fmes, penalties, asscssmcnts, court costs, and

" attorney, consultant and expert witness fees.

11

MAtA = o~ —




- '(c) Gencral Llabﬂxtv and lndemth o '3-

(1) Seller s General anbrhry and lndemmg Except as provrded" in Paragraph 6(d) -

of this Agreement (en'monmental habrhty), Seller shall be responsible for and,‘ -

l

shall mdemmfy defend and hold harmless Buyer fully against, all Losses wlnch i ‘

(1) except as hmxted by clause (uD just below anse out of Seller s ownerslup or -

operation of the Rail Lme on or prior to the date of .-Closmg; (ii) result from any

L.

breach by Seller of any of its representanons or warranties set forth in Paragraphs

4(a) and 10 of this Agreement, or, except as covered by clause (iv) just below any,f

fmlnre by Seller. to perform any of 1ts obhganons urider: this Agreemem (i11) result

from elmms of third parties caused by Seller s performance or nonperforrnance '

+

. or Buyer s nonperformance only where Buyer had no knowledge ef the exrstence
of .the ddry to lper‘f_orrn, urrder -any matenal cqn,tract, lease, pemnt, hcer_rs;:
' eaeemenl or l'cormni:»trnem related to the Rail Line that is rot idemiﬁed in this
_Agreement or on E;c}ﬁlrit D; or (ir)v'qe,cur durmg .Selle_r-_’ s operatiorls on the'
.lnterclrang‘e lArce'ess Line, regardless of Seller’s or Buyer’s negligence or alleged
negligehe'e, s'elely to the extent that such Ldsses-invol_ve Seller’s pro;derty 0{'
emplojrees or lading on Seller’s trains, or _where third partles or their p'roperty{
(cher_ than lading on Buy'er’ser Seller’s trams) are involved, the begligerrt party
‘ shalll respond in accord_ance.witll the law of the applicable,jurisdiction. |

2) Buyer’s General Liability and 'lnderrrnitx. Except as provided in Paragraph 6(d)

of this Agreement (environnlental liability), and further except for Losses resulting

from one or more of Seller's representations or warranties set forth in this

12



f Agreement 'c'on'taining:any' untrue or materialljr rms]eadmg statement of a rnaterial‘ S
. fact, or nnﬁtting any ma‘te"‘ria_l fact that 1s necessary to prevent the represantarion
or warranty -from beéng material-ly rm'sl.cadin‘g,‘ Buyer sh'afl bE reaponsibic for, and
' .shall mdemmfy defend and hold hannlcss Scllcr full)' agamst, rcgardless of any
;ncghgence or alleged neghgcncc of Scllcr pnor 10 closmg, all Losses which: -
.- )] exceptvaslmuted by clausc_(m) just bclqw, arise nu_t of Buyer’s o.wncrsmn or

: opcration of the Rail- Line after. .12:01 am. on the"- day folloWing the date of

B --Closmg, (i) result from any breach by Buyer of - any of its representations or

A warrantxes set forth-in Paragraph 4(b) of thls Ag:reement, or any fmlure by Buyer

to perform any of its obhgatnons under thas Agreemcnt; (iii) result ffom claxms of

-~

third parnes caused by Buyers s nonpcrformancc or requxred performancc undcr

any mat_enal contract‘, lease, permlt,» hccnse, -easemcnt or commmm_:nt relating .to

. . . T o . , . v
" the Rail Line, where that contract, lease -pcrrmt, easement or commitment eitner

e is 1dent1ﬁed in thxs Agrcement or on EXhlblt D or Buyer has. specxﬁc knowlcdge

of it, but then only from the time when Buyer acquu'ed such sPemﬁc knowledgc

or (w) arise .out of, or are attributable to Buyer’s actm-txes or operations on the

-
-

‘Interchange Access Line, regardless of Seller’s negligence or alleged negligence,

e)rcapt to the extent Losses involve Sefler’s propérty or crnpl_oyees,or lading' on ~
Seller’s trains, or where third parties or their property (other than lading on. ;
‘Buyer’s or Seller’s trains) are involverl, in which case the negligent party shall

-respond in 2ccordance with the law of the applicable jurisdiction.

13
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B for, and shall mdemmfy defend and hold hann]ess Buyer fully agamst, Losses

'En\nronmental anbxhty and Indemmty

_BuYer Accents the Rail Ling” As Is. Where Is" Buyer acknowledges that Seller : _-

acknowledges that Seller makes only those representahons and warrantxes to Buyer

: concermng the existence of any hazardous or tox:c substances on ot near the Rail

regulatxons orders or demsxons with regard to hazardous or toxic substances on-or

"Agreement. ; A
eller’s Environmer}tal Liability and Indemnlt_‘[ Notmthstandmg any other

mcurred due to any clarm, demand or lmganon conccrmng wolanon of any

E apphcable _statute, ordmance, -rule, regulatlon,-' order or deClSIOH 1r1-_ any way

concerning any of the following: (i) any cbemical,_rnateriel or substance that is

now, or at the time in question, is regulated or governed by any law, the release

~ of which creates any liability under any applicable law; or (i) any other material’

which, when released, would cause significant ecolegicel dqmzrge (items described

by (1) or (ii) above are referenced hereinafier as "Hazardous Meterials") located |

on or near the le ‘Line wlaere such Losses:

. date of Closing; and

14

 has proﬁded»Buyer with full .access.to mspect lhe Rail Lme_ Buyer further

,Lme- or comphance' of the -Rzul Lme- with any statuteS' ordmances rules '

vnear the Raxl Line, wluch are- expressly set. forth in Paragraph 4(a)(9) of - lhlS:.

'habrhty or mdemmﬁcanon provxsxon in this Agreement, Seller shall be responsxble o

-
=

(a) - were caused by one or more acts of Seller that occurred on or prior to the- )



o)

~ (@) - were nqi caused by one or- more acts of Seller, or Seller’s corporate

(b)  result from any written-claim ("Clgiillls") that is delivered to ‘S:cller‘.Witlﬁrl'

four' yeafs_following the date of Cldsing-; ahd

'(’.c) - exceed $10, 000.00 in the aggregate in any year

' Buxer s Environmental anbxhg and Indemnity. As part of the cons:dergtlbn for -

this Agrecmem, and notvnthstandmg any other hablhty or mdemmficanon

’ prov1sxon in this Agreement, Buyer shall be responmblc for a.nd shall mdemmfy

defend and hold haxmless Seller fully agamst regardless of any negllgence or
alleged neghgence of Sellcr occurring prior to Closmg, Losses mcurred due to any

claun, _demand or lmgatlon concerning violation of any apphcablc statute,,,»

ordinance, rule, regulation, order or decision .in -any way concerning any - -

Hazardous Materials located on or near:the Rail Line where such Losses either; -

‘predecessors, regardless of when the act or omission givihg rise to the
claim occurred; or ' a ‘ e
(b)  regardless of cause, do not result_from'a'Claim_deliyered-to Seller 'with_in

four years following thc date’ of Clos‘ing;‘.o'r. -

-
(©) were: caused by Seller and result from a Clalm dehvercd to Seller wnhm

four years of the date following Closmg, but only up to $10,000. 00 in the
aggregatc in any year. . |
. Buyer also shall be responsxble for, and shall mdemmfy defend and hold . |
‘ harmless Seller fully agalpst, r.egardless of any negligence or allcged

‘negligence pf Seller, Losses incurred due to any ~claim, ‘demand or

15
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Arbitration Association.

Buyer To Comgilx"W.i_th Hazardous Materials Laws. ’ Buyér agrees to comply with

the r:mcdics and’ obligations set forth in this P;z;graph 6 shall be exclusive_

" remedies and obligations of each one to the other: with respect to any Losses’

Iitigation.ébnécnﬁng"\;iol-ation of any applicable statute, ordinance, rule,

'_reg{ilati'ory/ order or’ decision in any wavyi Eonccming any Hazardous .
- | Mai_erials qn':or ﬁear the Ihtgrcha_ngé Accgés _Lin:c; to the exteht -S\;.Chj L,os_sé's
o anse out of, or are attributable tb,'Buyerfs acthi'ties or operations on the
o Ihterchange Accegg Line, except_ to tht':'extent' Losses rcsult froﬁi S-'cllér"’.s B

~ affirmative negligent acts.

Arbitration of Allocation of Liability Between Buyer and Seller. Any dispute -

between Seller and Buyer as to allocation between them of L?sﬁmé for which both

'’y

Seller ahd"Bﬁyer' are responsible ._unaex_‘, the terms. of [hlS Paragraph 6 shall be

.. settled by binding 'arbitrétion in .accordance with the rules of the American’

all federal, state and local Jaws, xegu‘lati'onédand rules eoncerning ‘handling .and

disposal of Hazardous Materials.

Liability Remedies and Obligations Are Exclusive. Buyer and Seller agree that

P‘ .

;claﬁhg to tht: relgasé or existcnée of Hazardous Mat_t:riais on or near the Rail

" Line. . ~ -

(e) Seller to Delivery Property Records to Buyer. Seller shall deliver 10 Buycr, on or

.soon fc»llowing me date of Closing, 'oﬁginals o;__copie‘s of whate;ver records, ‘prints, archival

information, or othér evidence Seller locates in a;reasonable search of Seller’s records; which

16
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 bears upon the use of, maintenance, or title to the real estate comprising the Rail Line during the

time the Rail Line was operated by Seller as a common carrier line 6f Arailr_oad. lf,lat any time

after Closing, Seller locates any other dc;cﬁmems which bedr upon the ixSe of main'ténancé, or -

- title: to the real estate compnsmg the Rall Lme Seller promptly shall’ prov1de ongmals or copres, '

of- thosc documents to Buyer.

1. Assiczhment' sener's lh'ght- of First Refusal.

(a) Buyer may not assign thls Agreement, or any nghts or obhganons ‘under this

E Agrecment, to anothcr railroad, .or any party or mdnndual who at thc time of the assxgmncnt 15-

afﬁhated with or working for another railroad, wnhout the pnpr wiitten consent of Sellcr, whlch

‘consent shall not be unreasonably withheld. Any assignee, indlucling any éucg:essor in intcrest,-

of Buyer’s or Seller’s rights. under or,,propcr.ty »'ac.quired by this Agreement, shall assume in

writing all of Buyer’s or Seller’s continuing and existing or théreaftér arising qbliga_tlons’ under

3 Ethis Agreement, and under any then eﬂ'ecti_v'_'e_corltrac‘:t assigned by Se'l-le_r to Buyer, in whole or .

in pért, in accordance with the terms of this Agréement, which obligations are related to the
property or rights involved in the assignment.

(h) Any subsequcnt agreement by Buyer to sell all or any pomon of the Rail me (cxccpt

to an afﬁhate of Buyer) must contain the’ cﬂ'ecuve nght for Seller to purchase the le Lme, or

portion ﬂf_lereo-f, ﬁ'om Buyer, on tlre same, or{substantxally 51mllar, ‘basis as that set 'fonh in the .
sdbseqrxcnt sale agreement. Buyer shall deliver to Seller a copy of tlxe executed subsequent sale
agreement within seven days fqllowing ‘its execution. After receiving such copy, Sell"er and
Buyer then shall negotiate in good faith for sucty days Seller’s purchase -of the Rail Line; ~or._"

portion thereof, from Buyer. If Seller, at any time during these sixty days; offers in writing to

17



| Y'-‘_purchase from Sel]er the Rail Line, or portlon thereof on the same, or substantxally sxrmlar ba515 o .

as thctt set-forth i in the subsequent sale agreement and at-a purchase pnce equal to the average

of the hxghest three btds recelved by Buyer, then Buyer, w1thm seven days shall accept such

' _offcr and wnhm thirty days thereafter, shall convey snch property to Scller The foregomg shall

not apply where Buyer wxshes to sell small segments of track or property comprising the le

- Line where such sale would not hinder the overall operatmns of ‘ Buyer on the Rail Line. -

8.  Obligations are Continuing.

- The representations,‘warr'anﬁes and obligations of Buyer and Seller in this Agreement are’

cdntimjing 'and'sun}'i%re':thev-Clching Terms of continuing obligations in this Agreement are

SUb_]Cd tc» amendment only by a’ written contract sxgned by both Buyer and Seller or their _

. respectwe successors or assxgnees

9. Ltens and Encumbrances.

Seller ;epresents, warrants and covenants that Seller has not caused or suffered, and will - |

not cause or suffer prior to the date of Closing, any liens or encmnbr'ences to be filed against the _

Rail Line or the Interchange Access Line which would materially adversely affect Buyer’s ability

to conduct rail freight transportation operations on the Rail Line or the Interchange Access Line

_on the day following the date of Closing. Buyer agrees 10 take title to the Rail Line subject to

all liens and encumbrances on the Rail Line, except for the liens that would violate one or more

of Seller’s representations and warranties in Paragraph 4(a) or this Paragraph. The only

encumbrances on the Rail Line of which Seller is aware are related to the ag;reementS idcntiﬁed

Tyt

in Part I of Exhibit D, attached hereto, and may encumber the Rail Line on the terms and ‘

_conditions set forth in those agreements.

18
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Seller shall notify Buyer prior-to closing of all pehdiug publie-worlcs projects on the Rail

 Pending Public Works Projects,

'Lme of which Seller is aware, Seller shall pay the rallroad’s share of the eost of whatever work

is performed on pendmg public works pro_}eets before the date of Closmg, and Buyer shall pay

2 .Athe rarlroad‘s share of the cost of whatever work is perforrned on these pro;ects after the date of A _

Closmg Any payments reeexved by Buyer or. Seller ﬁom any government body for a pendmg

-+, public works pro]ect shall be apportioned on the basis that Seller shall Iecelve that share of the

o paymcnts apphcable to work performed on these pro;ecrs pnor o date of Closmg, and Buyer

. shall receive that share of the payrnents applrcable to work performed on these pro;ects after the -

'date of Closmg

D B

@

Closirlg.

The closmg of thxs transaction shall occur on May 31 1999 or an earher date

-mutually- agreeable to the parnes (referenced herein’ as "Closmg ) , S

(b) - At Closmg, Seller shall dehver to Buyer the followxng documentS'

(1) '

* enable Buyer to file an orlgiual Quitcléim’ Deed in each county in which the real”

@

1&))

A sufﬁcrent number of original eounterparts of executed Qurtclaun Deeds to the

Rail Lme, in exact form-as the Quitclaim Deed attached hereto as Exhibit B, to_.

property comprising the Rail Line is located;
An executed Bill of Sale in exact form-as the Bill of Sale attached hereto as

Exhibit C;

A copy of Seller’s Articles of Incorporation and By-Laws; and

19
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7 .-2 of this Agreement.

4 An opuuon of counsel for Seller to Buyer with respect to those m:ms represemed
by Seller 10 Buyer in Paragraphs 4(a)(1), 4(a)(2) 4(a)(3) 4(a)(4), 4(a)(5) and -

_ 4(a)(8)‘_of thls'Agreernent. ; |

'(:(:) At Closing, Busler shall deliver te Seller:‘

1mn A copy of Buyer s Amcles of Incorporanon and By-Laws

L

2) A Cernﬁcate of Insurance estabhshmg that Buyer has effective hablhty insurance

meetmg the requxrements of Paragraph 16 of tlns Agreement' and
: ‘(3)_ . An opinion of counsel for Buyer to Seller thh respect to-those itetms- represented
| | by Buyer to Seller in Paragraphs 4(b)(l) 4(b)(2) 4(b)(3), 4(b)(4) 4(bX5) and
4(b)X(7) of this Agreernent. ‘

~ (d). At Closing, Buyer shall dehver to Seller the purchase pnce as set forth in Paragraph

12. Proranon. .

(@) | Prepaid rentals, utilities, arrd other income or fecs attributable to the contracts.
related to the Ra.ll Line that are bemg a551gned under Paragraph 1 of th:ls Agreement, shall be
prorated between Seller and Buyer in such manner as to allocate to Seller all i income recel.ved, .

and all expenses incurred, on or prior to the date of Closing, and to allocate to Buyer all income -

received, and expenses mcurred, after the date of Closing. .

(t)  Seller sball be reeponsible for all real estate taxes ‘applicable to-the Rail Line for A

. the calendar year 1999. Brlyer shall be responsible for all real estate taxes applicable to the Rail

- Line commencing on and followiné calendar yeax_‘ZOOO.

Ex g
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13.  Interchange.
(;a)- : Buyer and Seiler shall imerchange rail freight cars 'and ‘equiprnent- to and frorn. each

other at ! eIIer s Lower Lubbock Yard Seller shall have the nght to change the }ocauon at whrch ,

such mtcrchange occurs, w1thxn the Lubbock, Texas area., 1f Sellcr reasonably deterrmnes that
L such chemée is necessary for operamnal purposes Such mterchange may include tracks
~ designated by Buyer on Buyer s property as mutually ag:reed between both parties. Interchange
_ ‘ibetween Buyer and any party other than Seller wxll not be perrmtted at any locanon along the’

‘ gRail Line other than ,at:Seller’s. Lower Lubbock".{ard.__ The trac_kage upon-whlch _such mterchange

takes, place shall be referenced hereinafter as “Interchange Track”. Buyer Will blocktraiﬁc for

interchange with Seller i in accordance wrth written instructions to be furnished by Seller.

(b) Cars and thelr contents dehvered by one pany to the other on an Interchange Track -

. shal] be deemed to be 1n Ihe possession of the receiving party as of the urne they are placed on

| Lhe Imerchange Track and uncoupled from the dehvenng party s train or engme except that if
-any such car is réjected by -,,thev'receivin-g .pariy under the Interchange Rules of the Association of
>_ American Railroads (”AAR") OT amy successor rules the refused car shall be deemed to.remain

. in the po‘sessmn of the. dehvermg party unnl that car is accepted by the receiving party

14, Car lee Costs.

In commection with all loaded and empty rail equipment moving in rail freight

. transportation service to or from the Rail Line and interéhanged between Buyer and Seller on an’

h Interchangc Track, the party in possession of any car shall be responsxble for all car hire costs,

per diem expenses and rmleage allowances payable with respect to such car, for any per diem

charges for trailers or contamers carmied by such car, and for any eqmpinent use charges

21



' '.mamtenancc',of way eqx_npment._

, ‘fapp_licaBlt-:' t'ofany fi(oadRailcp;tqiﬁpn}en; or sxmllar carless »int'ebrvx'rnzc@al téchnologir.' Although
, Euyer is aiirie ha;.xl carrier, the Aparties_ acknowledge that for ;;ur;\)osc of éér.hire only, B;wer will
-y:be chg,lblc for treatment as a termmal switch carrier ermtled to transfer of car r hire liability for. |

up to 96 hours wnhm the prowsmns of Car ere Rule 5- watchmg Car Hn'e Expense Recovery; '

: as sct fOthh in the Code. of Car ere Rulcs admunstered by the Assocnanon of Amcncan.'

Railroads.” Seller shall make ~Ieasonable e—fforjts to ma_kc freight cars available at Buyer s rcquest _ -

on an Interchange Track as needed by Buyer for rail seryi'(_:e 1o or from facilities on or along the

RaiI Line, on a non—discriminatoiy basis bcf:ween. -Sellcr’s car' needs on similar rziil-lines and

. _Buyer $ car needs; howevcr, Sel]er makes no guarantec of eqmpment supply to Buyer. It‘xs the

responmbﬂhty of Buycr to prov1dc all locomotwes frcxght eq\npmem for local traffic, and‘, '

' )

15, Liability Ipsurance.

(a)‘ For so long as Seller. cohducts,any activities.on-any portion of the Intcrchénge Access

- Line, Buyer shall maintain a comprehensive general form of insurance covering liability in
~ connection with any of Buyer’s activities or operations on or near the Interchange Access Line,

‘including but not lumted to Public Llabxhty, Personal Injury and Property Damagc, chcral

Employt-rs anblhty Act Llabxhty, Bﬂl of Lading and Foreign Rolhng Stock anbxhty, and -

'Contracmal Liability, with -such hmx_ts, deductibles and cxclusxons as Seller may agree are .
satisfacit)ry:, provided howevér, that:. .(1) such limits ‘shall not be less than $2 million per

-occurrence, and $4 million in the aggregate; and (ii) policy terms shall not exclude or limit, in

connection with any of Buyer’s or Seller’s activities or operatioi_:s on or near the Interchange -

Access Line, coverage where activities or operations are near railroad tracks. Seller shall be
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" vamed as an ADDITIONAL INSURED on ‘such liability insuzance policy.  Such Jiabilty
_i.mce‘ must be purchaséd frorn an insnrance eoinpany'-licensed to do busine;s in-Texes;, andj
bosecssin;;.a cxlnent Besl’s In_surnnce Guide Rating of.B and Class X or beltef. :

. (b) l3uyer shall p;ovicle to Sell_e_r evidence of Buyee's liabill_tj( msurance coverage at
"'Cldsing,' with 'c:opies'of its insurance pdlicies and any zlxnenclments, as eoon as t'lxey-._are _avai‘lable,A
jand. with evidence of continue_d insu;anee cove;age on Ja.nuér_y 1 a_nd--'July 1 of eal:h year

Buyer’é failure to provide such evidence shall entitle Seller to purchasc such liability insurance,

L 'and er[hh'Dld from the d1v1510ns payment forwarded to Buyer the cost of tlns insurance.

16.

Seller’s Authon' to: Estabhsh Through Routes and Offer 'I'hrou_ h Routes..’

Bn'yer and Seller agree that, thh respecl to all current and future trafﬁc ongmatmg or
.termmatmp on or along the Rail Lme and mterchanged between Buyer and Seller at Lubbock o

‘ Texas lor mnety-mne years following the date of Closmg, Seller shall have authonty to establish

- through routes and offer through ﬁexght rates via through routes 1nvolV1ng both Buyer and Seller

with mlterchange between Buyer and Seller at. Lubbock, Texas Buyer shall not 1mpose a
surcharge upon this traffic without the prior wntten consent of Seller which consent shall not

be umeasonably withheld. For these ninety-nine years, Seller shall specify Juncnons and route.s

Yo!

' for‘all traffic, eﬁ'eetive the day nfollowing the date'of ‘Cllosing.- F o; this -snme nlnety-nine years, -
following the clate of Closing, Buyer automatically conicurs in all'euch Atbrou‘gh rates -established
by Sellclr, whether‘vfor present or fqture freighit traffic, so lon_g as_Buy‘er. shall receive for
'uanepondng; the ;traﬁc the division of revenue:«; that is_eet forth in Paragraplx 17(a) of this

4 Agl'eemtmt .
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17. . ‘l-)-ivis.lon of :Revenue._'_

@ . Buyer and Seller.agr.ee' ihat for so long as Selier establishes through freight rates
“for interl»ihie"ﬁei'ght .tra‘nsponation- ser;rice invol'ving both Eu)ler and Seller' the through revenue
accrumgr on all existing. and ﬁxture carload trafﬁc movements mterchanged between Buyer and -
; Seller at Lubbock, Texas, toor. frorn exlstmg and ﬁxture raxl destmanons or ongms .on or along '

' the Rail Line, shall be divided between Buyer and Seller on the followmg basxs'
(‘l)_ For each carload of frelght that ongmates or tennmates on the Raxl Line and is
mterchanged between Buyer and Seller at Lubbock, Texas billed in a block of 27

' _or more cars for an mdmdual slnpper or'receiver, Buyer shall receive $4O 00 per

t

car from Seller

@ Except as prmnded in subparagraph 3), below for each carload of frexght that
o gmates or termmatm on the le Liné and is mterchanged between Buyer an;i

' Seller at Lubbock, Texas, not billed m ‘a block of 27 or- more cars for an

individual shipper or receiver, Buyer shall receive $125.00 per car from Seller.
(3)  Commencing as of Janvary 1, 2000, should the number of carloads of freight
ioriginating and terminating on the Rail Line, intercharlged betvveen Buyer and P
Seller at Lubbock, Texas, and not billed in blocks of 27 or more cars:"for"_an-
~ individual shipper or receiver exceedl3,300 carloaoe in any- calendar -yeer, Buyer‘A
/shall'receivc Sl 15.00 per car frorrl Seller for each carload comm_enclng with car
-‘ 3,301 for the duration of that calendar year.
For purposes of computing the divi_sion of revenue set forth above, lwo loaded trailers or

containers in intermodal service shall count as one carload.
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| (b) - F or all current and future trafﬁe ongmatmg or temnnanng on .or along the Ra1]

,-Lme “and 1nterchangecl between Buyer and Setfer at Lubbock, Texas, for twenty-five ycars

.follomng the date of Closmg, thc dmsxons set forth i m Pa.ragraph 17(a) shall -be adjusted
' annually, commencxng as of January I, 2001 based on 50% of thc mcrease or decreasc between :
the fourth quarter of 2000 compared to the ‘fo'urth quarter of 1999, in the Rail Cost Adjustment
3 Falctox~, unadjusted for prodnetivin/, as pul)lished by .lhe As'socintion_'of American Raill'oads' (or, s
: ‘.if it cc':_as‘e; to be used, some similar rail cost inclex), and thereaﬁer as of each Janngry_ 1 based
) ,:onb‘SO% of lhe.inercase or decrensc in .the Rail Cost .Adjust.ment- Fnclol-,in t_lie fourth quartér of |
the innmediately nrééeding year compared to tl)e fourth quarter of the y'ezlr beforentnat. However,
m no evem will Bﬁyer‘s divisions .be‘ reduced. to a level less than the amounts specifxed in

. subparagmph (a) of this Paragraph 17

-

©. Nothmg in this Agreemcnt shall preclude Seller and Buyer ﬁ'om negonatmg and '
Ny rnntually'._agreemg to different dxyxsxon's,lthan those spemﬁed in tlns-Pa_ragraph. Divisions of
revenue ;hall be paid b); Seller only -where Seller is enﬁtled ) r‘ee"eivenlinebanl revenues for‘ a
shiprnem[ éuyer shall not impose any surohargev or any additional’_or increased charges to
shxppem without Seller’s written consent, wl:uch consent shall not be umeasonably withheld. .
18. Buxer to Offer to- Hire' Seller s gmahﬁedlEmplozee =
lBuyer shall con51der for employment those of Seller s employees who want to work for |
Buyer cn the termns and conditions of employment that are offered by Buyer, at Buyer’s sole
ldlncr'et;cm. Buyer shall give priority hiring considetation to employees of Seller who work on
- the Rail Lines and are ‘represented by the Brothe_rhood of Maintenance of Way Employecs. ‘Any

such individual who Buyer in its sole discretion déiermines to be qualified for ‘é job that Buyer
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movemems per year of Buyer s locomonves between the Rail ane and Slaton, Texas, for

or befcvre the date of Closmg Seller shall assess and collect all charges due for all swrtchmg

has .1va|lable shall be offerecl such yob by Buyer on the terms and condmons that Buyer ¥
j estabhshes 1n Buyer s sole dlscreuon —Buyer promptly shall noufy Seller of the name. of each j
. of Seller s cunent employees who Buyer offers to hire, -and also the name of . each of these
‘ . ,employees who Buyer actually hires. Buyer shall assume a neutral’;stance,m any Brothe-rhood

. of Maintenance of Way Employees union organizing effort:

19. Transfer of Ogeratione

All rall operatmns on the Rail Lme shall be transferred from Seller to Buyer at: 12 01 am. S

~on the day followmg the date of Closmg Upon reasonable advance notice, provxded by Buyer .
“to Seller prior to the Closmg Seller will swm:h up to two of Buyer s locomonves from Buyer s
‘ aﬁihates in Slaton, Texas, and in Oldahoma, to the le Line, at ne charge to Buyer Followmg -

‘ _the date of Closmg, .Seller will perform {at no cost or charge, to Buyer) up’ to two swnch

»loeomotrvc, maintenarice purposes.

20.  Collection of Revenues.

(a) Seller shall submit - freight bills or interline senlements for and shall :collect, all

'revenues due for movamems over the Rail Line of all shrpments moved' over the Rail Lme on

=

>

" services performed on the Rail Line on or before the date of C_Iosmg. Seller shall assess and

collect all demurrage and miscellaneous charges relating to car supply and- other eervices,

‘performed on the Rail Llne_ on or before the date of Cl_o§ing;

(b) Except as otherwise provided by freight transportation contracts, all shipments which »

move to, from or via the Rail Line that are intercllanged between Buyer and Seller, after 12:01
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" ain. on the clay folloWirlg the dete ol Clesing, and whlch are rirecle- under rates‘erld routes |
estabhshed by Seller.as set forth. in Paragraph 16 of this AgreemenT, shalLbe settled between » |
‘ Buyer and Seller on the basxs of a modlﬁed junction settlement plan, wrth Seller paying drvrsron
. of reverrue payments t0 Buyer ona weeldy basrs within five workmg days followmg the date on
| whrch aeller issues the revenue waybrll for the rnovement Seller shall subrmt freight brlls for,
and shall collect all revenues due for, shipments orrgxnatmg’ or terr‘mnatmg on the Rail Line that
- are 'imerchanged betweerx Bujrer and Seller, inelucling all p‘i’epaid shilements that -orig'inate on the
" Rail Lme and all collect slnpments that termrnate on the Rail Line, except for slnpments where
o Seller does not receive lme haul revenues. Seller has the’ nght to grant, or refuse to grant, credit
to any customer on the Rail Line conc‘:emi'ng arry shipments routed to, from or via the Rail Line
that are mterchanged between Buyer and Seller Buyer shall assess and collect all charges.due
for all switching services performed on the Rail Line at and after 12:01 4.m. on the day followmg ,
-‘_the date of Closing. Buyer shall assess and collect— all demurrage_and rmscellaneous charges -
relaﬁng to car supply and other services 'i)erformed on the Rail Line at and after 12:01 a.m. on -

the day follovﬁng the date of Closing.

- For the pl:ribd laefore and including »the day of Cl'esing, éeller shall be responsible for: .
(a) all common carrier rarl operations, mcludmg car supply, orx the Rail me (b) any frerght loss
. ‘and damage claims attributable to rail operatrons over-the Rail Line; and (c) all car hire and car
.rrrileage allowance payments relaring to rail operatlons over the Rail Line. At and after 12:01 am.
on the day following the date of Closing, Buyer shall be responsible for: (d) all common carrier

rail operations, including car supply, on the Rail 'l,ine; (e) any freight loss and damagelcleims
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' attnbutable to raxl operanons over the Raﬂ Lme and (f) all'car hxre and car mlleage allowance

: paymermrrelanng to Tail operatlons over the Rail Lme._

22. Electromc Data Interchang

thm 30 days followmg the date of Closmg, Buyer must have the ablhty to send andr

o 'recewe elc ctromcally waybxlls, advanced conmsts and bx]ls of ladmg, as well as Tram 11 reports

and pa>sm g/placement reportings. for performance purposes. Transacnon reportmg should be at

' mdustry standard levels or one levcl behmd- .

23, Assrgnment of Frerght Tranmrtatlon Contracts

The partres agree that, notw1thstand1ng any other provision of thlS Agreement, the only R

frexght transportanon contracts to be assigned by t}ns agreement are:. (a) frexght transportahon |

contracts that apply to ttafﬁc movmg to or from facﬂmes on or along the Rail Line; or (b) ﬁelght

tIansportatlon contracts with or mvolvmg shippers or receivers that have facilities on or along the

- Rail Line, and which would appl_y to one or more shlpments to or from a facxhty on or along the

" Rail Line. Seller agrees to send on the date of 'Cl'osing to each shipper (or consignee') and each

railroad, who is a party to any frexght transportatxon contract mvolvmg any enstmg or potennal‘ ‘

freight traﬂ'xc movement to or from any ra11 ongm or destmatxon on the Rzul Line, a Notice of

'Assrgmnent, advising those parties of the followmg: (a) the occurrence of this sale; (b) the fact"

that all rates and service (and in the case of other railroads, revenue divisions) terms in each

_contract will remain the same; and (c) the .fac.t that Buyer will replace Seller as the party - -

reéponsible: for all rail service to be performed under the contracts for all movements over all or

any part of the Rail Line. Blryer agrees that as between Buyer and Seller, Seller’s actions in g

28
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_ freight transportation contracts to Buyer. -

24, Applicable Law.

accordance wnh the terms of lhis.Parag_raph will discharge in full Seller’s responsibility to asmgn :

"l"l‘-li.s'ag_reement shall be governed by and construed in ec'cordence with the laws of the

SMe “of Texas.

25. : Effect of Waiver.

Any waiver by either Buyer or Seller or farlure of either Buyer or Seller to insist upen -

' full and complete performance by Seller or Buyer of its obhganons set forlh in tlus Agreemem,

performcmce of any other obhgatrons in this Agreement, or a waiver or release of such party s
nght to insist upon full and complete performance of the obhganons that were waived or not.
: enforced for penods prior to, or followmg, the wawer or fallure to msrst 'upon full and complete

performance: This Agreement shall be amended or modified only by wrxtten agrcement sxgned'

by the parties hereto.

26. Notices-

All notices and other communicationsuﬁder this Agreement shall be in writing and

-deemed properly served if delivered by hand to the party addressed or, if mmled when recerved .

a national overnight service, when received by the carrier service in a prepaid maxler,‘retum

receipt requested, addressed as follows: -

Seller: Mr. Jerome M. Johnson
' Assistant Vice President
Shortline/Interline Development :
The Burlington Northern and Santa Fe Railway Company

29
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- shall -not constitute a waiver or release of such party s nght to insist upon full and complete

’ 1
, - U\.\-

by the United States Postal Service i in regrstered or cernﬁed mail, postage prepaid, or, if sent by



2650 Lou Menk Drive_ |
- Fort Worth, Texas 76161
Buyer:- :l Mr. Larry D. W'éener s
.- PresidentManager ' -

South Plains Switching, Ltd. Company
-P.O. Box 676 : :
’Slaton,._Texas 79364

“Either ‘party hereto may ohan_ge its address or addressee to.which notices-are to be given by
- providing written notice of the change to the other party.

27. Conﬁdentialiw

: EXt ept to the extent that ‘the terms of thlS Agreement are requu'ed to be dxsclosed by the

‘ ~'STB by order of any court of competent )unsdlctmn or any govemmental agency, or by parties’

' mvolved n ﬁnancing thls parchase; each party to this Agreement shall not disclose the contents

of this Agreement to any other party thhout the pnor written consent of the other parry to thls
- Agreement Any party who leams of any of the terms of this Agreement shall be rcquued by
the party to this Agreement who is disclosing the information not to dxscl,ose .thos_e terms to any
other party without the prior written consent of both parties to this Agreement

28.  Entire Agreement; Integration of Agreement.

ﬂn 5 document together with all Exhibits attached hereto constitutes the entue agreemem )

i‘;

between Buyer and Seller relating. to this transactlon Any other pnor or contemporaneous '

'

: ag:eements,'understandlngs, representatxons or statements, whether oral or written, relating to this

transaction are xnerged herein. The headings and titles to provisions in this Agreement are for

convenience only, and shall not be deemed to modlfy or affect the rights or d\mes of Buyer or

Seller. Al] nghts and obhgatlons of Buyer and Seller set forth in this Agreement, or in any

ey

Exhibit attached hereto, are integral parts of this Agreement. The consideration inducing Buyer

and Seller to enter into this Agreement includes all of the conunitmente by Buyer 10 Seller, and

30



"~ by Seller to Buyer, as set fonh;iﬁ this ‘Ag'reemenl, inclﬁding terms sét vfo-r_th in the 'Exhibis

K - attached hereto. .

s

H

IN WITNESS WHEREOF authonzed reprcsentatxves of the parnes have cxscuted thxs

e agreeml’nt as of the third day of May, 1999.

 THE BURLINGTON NORTHERN AND * SOUTH PLAINS SWITCHING, LTD,C 0~
SANTA FE RAILWAY COMPANY : o
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EXHIBIT B
_ QUITCLAIM DEED

THE BURLINGTON 'Noknmim,' ANDSANTA FE RAILWAY COMPANY a
'Delztw-ate corporation, Grantot, for Ten and no/100 Dollars ($-10_.00) ano ‘-other goo.d' and
',‘valoable colositleration: to it 'duly-"baid the receipt whereof is hereoy aclotowledged does by
these prt.sents REMISE RELEASE and QUITCLADVI thhout any ‘covenants of warranty
' '-whatsoever and” wnhout recourse to the Grantor its succcssors and assxgnees unto SOU’I’H
| ‘PLA]NS SWITCHING, LTD. COMPANY , Grantce, its succe‘ssors and assxgnees, forever, all
of its all the right, utle and mterest if any, in and to a certain stnp or parccl of land located in

'the County of Lubbock Texas, as descnbed in detatl in Attachment 1, attached hereto.

Ly
¢

: S'UBIEC’I' however, to all existing interests including but not imited to all re_sew_ations,— =
' nghts—of way, casements and othcr encumbrances of record or otherwxse A
EXCEP’I‘ING AND RESERVING unto Grantor, its successors and assigns, all of the |
coal oil, gas, casmg—head gas and all ores and mmerals of every kind and nature, including sand
and gravel underlying the surface of the prezmsm herem conveyed, together with the full nght
pnvﬂcge and license at any and all times to exp]ore‘, or drill for and to protect, conserve, mine,
take, remove and market any and all such products in any manner which will not daﬁiage

-1-




smx’cmrcs on 'th;: surface of the premises herein convéy'ed, bf ﬁiﬁéa;on:;bly imerfefe -'With ﬂﬁc use -
of such premxses logciher wuh the nghLof access. at all times 1o exercise thcse nghts |
| ALSO RESERVING unto Grantor, its successors and asmgns any and all water nghts |
"and the chlusxve nght 1o chClOp and- takc water by any means, and to all appwpnauons
E pn(;n'ues pemus and certificates WhJCh are appurtenant to, assocmted wnth used upon ﬂowmg
V. over, uncler, or lyiﬁg on, in or under the premises herein ;:onveycd, _ax'ld an exclusive, permallent
) éasc‘mcnt‘ td éonstruct,-install, opefate, replace, fe,work; necoﬁstruct, rehabilitate and maintéin .
any and adl watef dwersxon production and transponauon structures, cqmpmcnf unprovemt;ms :
}-and pxpmg, and t6 construct, mstall opcrate and mamLam water pumps and hydroelcctnc ;

_ generation »equipmcnt ne'cessary, convcmcnt or rclau:d to thc productlon, transpona,non or

, dehvcry of water from -on, under or across the premises herein conveycd Logcthcr with the -

_ right of dccess-at all times to cxcrcisc' thc_sc' rights.-.
‘ ALSO RESERVING 6ﬁto Gfahtor,- its successors apd assigns; an e)_tcluéive,_ pé'rmahcnt
easement for construction, fecdnstruction, maintehance, use and/br rop{:ratic'm of one or more -
‘pipelines or fiber optic chunicaﬁpn lines, facilities and z;.ppurtcb@ccs in, under, acr:oss', alpng
aﬁd through all or any portion of the pretmses herein conveyed, including the right for Grantor,
:‘its' sucééssors and assigns, or';my of its licensees, to enter, disturb the. surfacc,‘ and océﬁpy th'c-é
premises herein to be cdnvcyed for pufp_oses of constructing, rccbns&uctigg, mammiﬁmg; usfng
and/or opemting ;ane or more pipelines or ﬂlie;r optics 5coﬁ1fnunicaﬁof1 lines, facili[_ics and
appurtenances in, under, across, along and through all or any p_ortibn of the premises herein to
be ;oxnvg;yed; provided however, that all -activities in ti:e exercise of these rights shall bc |

performed in 2 manner which will not damage-fs.ffucturts on the surface of the premises herein



o Ahéréto,fo:n thé _  dayof -, 1999.

tonvéjycd, and that Grantor shall notify Gr.aﬁtec in advzin;e' of anjr si{ch entry, and sbﬁll. enter .

and occupy sich premises in a manner which does not unreasonably interfere with Grantee’s use. -

of such.prcmise-s. , B . -
~ TO HAVE AND T O HOLD the same unto Granice, its s_-ucccssor§ and Aassigncc.‘é,

forever.

IN WITNESS WHEREOF, Grantor has caused this instrament to be signed by its

authorized represéptaﬁve,' attested by its Assismnt-SeéreFafy, and its corporate seal to be afﬁxcd '

¥ )-

. THE BURLINGTON NORTHERN AND
» . 'SANTA FE RAILWAY COMPANY

By:
Tite:

ATTEST: SR | -

By: . .~
Assistant _Sccreta;y -

f



STATE OF TEXAS - - )

' COUNTY OF TARRANT - )

Onthis__ dayof ~__,1999, before me, the undersigned, a Notary Public .

in and for the State of Texas, duly commissioned and'sworn, personally appeared Douglas J.
Babb, Senior Vice President Merchandise Business Unit and an Assistant Secretary, respectively,
~ of The Burlington Northern and Sarta Fe Railway Company, the corporation that executed the
foregoing instrument, and aclcnowlcdgcd the execution thereof to be the free and volumary act

and deed of such officer and the voluntary act and deed of said corporation; for the uses and
purposcs therein mentioned, and on oath stated that they are authorized to execute the foregoing

instrurnent and that the seal afﬁxed in the corporate seal of. sald corporation.

Witnéss my hand and official seal affixed the day and ycar first abo_vc written.

Notary Public

My commission expires:

) \l‘.\t




s --Attachx_ncht'l

"l [p'roperty-'desc':ription] '
to be supplied
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MERCPIANTABIHTY OR FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY

OF l'HE MATERIAL OR‘WORKMANSHIP OF ANY OF THE PROPERTY, OR THE

CONFORMITY OF ANY OF THE PROPERTY TO ITS INTENDED USES. SELLER SHALL ’

NOT Bl: LIABLE TO BUYER. FOR INCIDENTAL ORCONSEQUEN'_I’IAL DAMAGBS

) “(INCLUDING STRICT LIABILITY IN TO‘RT) WHICHIS RELATED 1N ANY WAY ’I‘O THE

DESIGN CONDITION QUALITY SAFETY, MERCHANTABILITY OR PITNESS FOR

ANY PARTICULAR PURPOSE, OF ANY OF THE PROPERTY CONVEYED BY -

DELIVERY OF THIS BILL OF SALE OR THE CONFORMITY OF SUCH PROPERTY TO . -
~ ITS INTENDED USES SELLER CONVEYS TO BUYER AND BUYER BY

ACCEPT. ANCE OF SELLER S DELIVERY OF THIS BILL OF SALE, HEREBY ACCEPTS |

1 ALL PROPERTY CONVEYED BY DELIVERY OF THIS BILL OF SALE IN "AS IS

WHERE IS" CONDITION, AND SUBIECT TO ALL LIMITATIONS ON SELLER S-‘

RIGHTS INTEREST AND TITLE TO SUCH PROPERTY.

IN WITNESS WHEREOF, Seller has caused this Blll of Sale 10 be executed by its duly

authorized representative on this _day of ., 1999,

~THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY

Tulc

"N



/BILL OF SALE

'THE BURLINGTON NORTHERN AND SANT A FE RAILWAY COMPANY a
("Selk-r") for and in cons:deranon of prom15es made by SOUTH PLAINS SWITCHING LTD
COMPANY (“Buycr ), to purchasc all of Se]lcr s interest in tbc raﬂ line scgmcnts 1dcnt1ﬁcd in
the Agrecmcnt for Sale of Certain Assets Rights and Obhgatmns of The Burhngton Northem o

‘and Santa Fe Raﬂway Company To South Plains Svmchmg, L. Company, datcd as of May 3,
1999 (which propcrly is hcremaﬂcr rcfcrcnced as "Rail me ) hereby sclls grants and convcys .
to Buyer, and Buyer’s SUCCESSOrs and- assignees, all of Scller s nghts interest.and title, to the‘
following property constituting the R:ul Line, subject to all 1umtz_mons on Scllc_:r s rights, mtercst .
and txtl~° to the followmg property o |

All ra11 ties, splkes tie plates raﬂ anchors mmouts bndges culverts, mgnalhng
eq.uipmcnt‘, and other suppomng structm[es, ballast,A other track materials and suppht_:s,A and the

.metal depot at or near ‘~the Old BN Yard (exc,ludin_g: (1) any and all vehiélcs, maintenance 4
equipment on wheels, radios, and cdﬁiputf.;r icquipment'.and (2) if a notice of intcriin trml use‘
is filed and accepted as to the Rail L;ne or if trzul use is unplememed dunng ‘the abandonment 5’ -
or dxscpzntnxuancc_process, also excluding all bndgcs, culverts and bndgc suppon structures) that
on £he date of this Bill of 'Sale- are prcs_cm op the real property compn'sing the Rail Line,
whether on that date they are installed or uxﬁnsmﬂed . ‘ |

SELLER HEREBY DISCLAIMS ANY REPRBSENTATI_ON OR WARRANTY,

' WHETHER EXPRESS OR IMPLIED, AS TO THE DESIGN OR CONDITION OF ANY OF

THE PROPERTY CONVEYED BY DELIVERY OF THIS BILL OF SALE, ITS

-1-



AGREEMENTS TO BE ASSIGNED-IN PART .
| . TOBUYER

- [To be furnished] -



Exhibit B



CHARLES H. MONTANGE
ATTORNEY AT LAW
426 NW 162ND STREET
SEATTLE, WASHINGTON 98177

(206} 546-1936
FAX: (206) 546-3739

19 Dec. 2005
by Federal Express

Hon. Vernon Wiliams
Secretary
Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423-0001
Re: PYCO Industries, Inc. -- Alternative Rail Service

-- South Plains Switching, Ltd., F.D. 34802

49 C.F.R. Part 1146: expedited
relief for service inadequacies

Expedited Treatment Requested

Dear M. Secretary:

On behalf of PYCO Industries, Inc., enclosed please find an
original and ten copies of a request for expedited relief for
service -nadequacies pursuant to 49 C.F.R. Part 1146 (and other
related provisions). The petition arises from lack of adequate
service by the incumbent carrier, South Plains Switching, Ltd.,
in Lubbock, TX.

I also enclose the filing fee ($200) per STB Ex Parte No.
542 (Sub-no. 12), item (63) (i).

By my signature below, and as required by 49 C.F.R.
1146.1(b) (1) (iv), I certify service on this date by deposit of
copies of the request with Federal Express, next business day
delivery, upon the following:

a) South Plains Switching, Ltd. (as incumbent carrier)
10917 -- E. FM 250 & E. Co. Road 78
Slaton, TX 79364

b) Thomas McFarland, PC
208 South LaSalle St., Suite 1890
Chicago, IL 60604-1112
(counsel for SAW)



c) John Heffner, Esq.
1920 N Street, N.W., Suite 800
Washington, D.C. 20036
{counsel for West Texas and Lubbock, the
proposed alternative carrier)
d) Federal Railroad Administration
1120 Vermont Avenue, NW
Washington, DC 20590
Thank you for your assistance in this matter.
Very truly,
Charles H. Mont ge
counsel for PYCO Industries
Encls.
cc. Gary McLaren, Esqg. (w/encl.)

(for PYCO)



BEFORE THE
SURFACE TRANSPORTATION BOARD

PYCO INDUSTRIES, INC. -- )
ALTERNATIVE RAIL SERVICE -- ) F.D. 34802
SOUTH PLAINS SWITCHING LTD. )

VERIFIED PETITION FOR ALTERNATIVE RAIL SERVICE

EXPEDITED RELIEF REQUESTED FOR SERVICE EMERGENCY

EXPEDITIOUS TREATMENT REQUESTED

Pursuant to 49 U.S.C. § 11123(a), 49 C.F.R. Part 1146, and
other applicable authorities,l PpYCO Industries, Inc. ("PYCO")
hereby petitions the Surface Transportation Board ("Board") for
an order authorizing alternative rail service to customers
currently served by South Plains Switching Ltd. ("SAW") in
Lubbock, Texas. This Petition is verified, and is further
supported by the attached Verified Statement of Robert Lacy,
and other documents and exhibits.

PYCO is a major rail shipper in Lubbock, using in excess of
6000 carloadings per vyear. PYCO's high season for demand for
rail transport is October through March.

As shown below, this petition is precipitated by the second
episode this year in which SAW's failure to honor its common
carrier obligations 1is resulting in disruption of PYCO's
business. This time, SAW's actions threaten eminently to shut
PYCO down: if adequate rail service is not promptly restored,

PYCO will run out of storage capacity by mid-January. If PYCO's

1 oOther potentially applicable authorities include 49
U.s.C. §§ 11102(a), 11102(c), and 10705(a), and 49 C.F.R. Part



business fails, losses could exceed $100,000,000. Because
restoration of adequate rail service 1is critical to avert
eminent losses, PYCO requests expedited treatment.

I. SPECIFIC RELIEF REQUESTED

PYCO requests an Order authorizing alternative rail
service over SAW lines

(i) by West Texas & Lubbock Railroad ("WTL") so as to
permit WTL to pick up and deliver all rail traffic for customers
currently served by SAW in Lubbock,

and (ii) by PYCO itself solely to permit PYCO employ its
own switching equipment to further facilitate movement of cars
serving its facilities in Lubbock. 2

In the alternative, should this Board not authorize
alternative rail service for all SAW's customers in Lubbock,
PYCO Industries requests that this Board authorize such service
at least for PYCO Industries. In that event, PYCO requests that

the Order authorizing alternative rail service over SAW lines

2 pyco is currently not an authorized rail carrier. PYCO
does not propose to use its switch engine to interface with
other carriers, but rather to operate on a short distance of SAW
trackage in order to move rail cars between tracks otherwise
located on PYCO property. PYCO for years used its switch engine
for this purpose but was precluded by the placement of a derail
by SAW this year. Even though PYCO does not propose use of its
switch engine for interfacing with other carriers (see
Expedited Relief for Service Inadequacies, Ex parte 645, at p.
12, served Dec. 21, 1998), PYCO is concerned that this Board may
conclude that PYCO's proposed use of SAW trackage by PYCO's
switch engine requires PYCO as a non-carrier to file a notice
of exemption under the 7-day notices procedures (at 49 C.F.R.
1150.31) to obtain requisite operating authority. In that
event, PYCO requests that this Board authorize the service as
requested in the text contingent upon PYCO making a 49 C.F.R.
1150.31 filing.



provide that WTL have control over dispatch from 9 AM until 2 PM
Monday through Friday, unless otherwise agreed by WTL and SAW.
WTL requires control over dispatch in order to ensure safe
operations.

PYCO requests that the Order authorize alternative rail
service for the maximum time permitted by the applicable
statute.

II. SUMMARY OF FACTS

PYCO Industries, Inc. is the largest cottonseed cooperative
serving the southern United States, with over 120 member gins.
PYCO operates two cottonseed oil mills in Lubbock and one in
Greenwood, Mississippi. PYCO's Dbusiness, particularly in
Lubbock, is heavily rail dependent. PYCO relies on rail service
to serve both Plant No. 1 and Plant. No. 2. PYCO Industries
produces and markets cotton oil for cooking, whole cottonseed
and byproducts of cottonseed processing. These byproducts
include meal, hulls and linters. Whole cottonseed and meal are
used as nutritional ingredients in the livestock and catfish
industries; hulls are a form of fiber in the beef and dairy
industries. Cotton linters are used in a variety of consumer
products (mattresses, upholstery, high quality paper, plastics).

PYCO had long been a customer of the Burlington Northern
and Santa Fe Railroad ("BNSF"). In 1999, BNSF sold SAW certain
trackage in Lubbock, Texas, including all trackage serving PYCO.
PYCO understands that the sale was for one dollar. After the

purchase, SAW became a monopoly supplier to PYCO, in that PYCO



has no access to BNSF or the national rail system other than by
means of SAW.

PYCO's cottonseed oil business is heavily rail dependent.
Trucks are not a viable or economic alternative. PYCO's current
business need exceeds 6000 carloadings annually in Lubbock
(currently 26 per day from Plant No. 1, and 12 per day from
Plant No. 2, plus at least one additional boxcar/day). PYCO
understands itself to be the largest shipper served by SAW.

SAW is a rail carrier providing transportation and services

subject to the jurisdiction of this Board. Pursuant to 49
U.s.C. § 11101(a), such a carrier “"shall provide the
transportation or service on reasonable request.® Because SAW

stands as a monopoly rail supplier to a major rail-dependent
shipper (PYCO), it is particularly important that SAW fulfill
the obligation set forth in 49 U.S.C. § 11101(c), or that an

alternative rail carrier be allowed to do so. Arkansas Midland

Railroad Co. -- Alternative Rail Service -- Line of Delta
Southern Railroad, Inc., STB F.D. 34479-0, served March 11,
2004.

In order to facilitate switching between sidings on PYCO
property serving Plant No. 1, PYCO operates two track mobiles.
Until this year, SAW permitted PYCO to operate its equipment on
a portion of SAW trackage sufficient to allow PYCO to move cars
between tracks at PYCO's Plant No. 1. This allowed PYCO to
ship 26 or more carloads per day from Plant No. 1. SAW has now

placed a derail on its track that now prevents PYCO from moving



more than one car at a time. This and related service
inadequacies by PYCO limits PYCO to 12 carloads per day at Plant
No. 1, a 16 carload/day shortfall. This adds to, and further
complicates, the service inadequacies and disruptions discussed
below.

First episode of service inadequacy. By 2005, SAW and BNSF

were embroiled in a complicated dispute over the terms of the
1999 contract by which SAW acquired the BNSF trackage in
Lubbock:. Apparently incensed because PYCO declined to take
sides in its favor in that contract dispute, SAW by early March
stopped spotting and picking up cars on reasonable request at
PYCO's two rail-dependent plants in Lubbock. Indeed, shortly
before March 11, 2005, Mr. Larry Wisener (owner of SAW) informed
PYCO that SAW was terminating service to PYCO's Plant No. 2,
evidently due to a dispute between SAW and BNSF over the removal
of certain switches. Despite efforts by PYCO to compose the
differences between BNSF and SAW, service continued to
deteriocrate, with Mr. Wisener again threatening to shut down
service fto Plant No. 2 on April 4, 2005. On April 4, a
derailment occurred on the track serving Plant No. 1. Mr.
Wisener (SAW) stated that SAW "didn't have time to clean up a
mess right now" resulting in suspension of service to Plant No.
1.

On April 5, 2005, PYCO complained in writing to Mr. Melvin
Clemens, Director of STB's Office of Compliance and Enforcement

("OCE") &about service to both its Lubbock plants. This was



followed by a May 3 letter from PYCO to Mr. Herzig in STB's OCE
noting service problems and the threat by SAW to impose a
surcharge on PYCO. By letter dated May 23 to STB, PYCO reported
it had sustained $450,000 in losses in April due to ‘"slow
switching of railcars" and that the situation had not improved.
By letter dated June 8 to STB, PYCO indicated it was
"experiencing worse service by the day." On June 17, 2005, Mr.
Wisener sent a letter to PYCO (i) directing PYCO to make Mr.
Wisener the sole source of contact for all SAW rail services to
PYCO, (ii) withdrawing permission for PYCO to operate its
equipment on SAW trackage, (iii) imposing surcharges, and (iv)
requiring a "formal agreement" for future inbound and outbound
service. On June 13, SAW threatened to "embargo any future PYCO
shipments from handling." By approximately June 21, PYCO had
draftec a petition for alternative rail service under 49 C.F.R.
Part 1146. Although this draft was not filed, it summarizes key
events in the service disruption which PYCO experienced March
through June of 2005, and also collects as exhibits the
correspondence discussed above. A copy of this draft petition
is attached as Appendix A, along with its exhibits.

Intervention by STB's OCE. Although counsel for PYCO does

not understand himself to have all the communications, PYCO
understands that Director Clemens of STB's Office of Compliance
and Enforcement informed SAW in writing of SAW's obligations to
provide service on reasonable request. PYCO is in possession of

letters from SAW's counsel to Mr. Clemens offering excuses for
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SAW's failure to provide service (SAW chiefly claimed to be
limited by policies of BNSF), and Mr. Clemens response of 10
June 2005 indicating that SAW needed to meet 1its service
obligations. See Exhibit B. Due to Director Clemens'
intervention, SAW improved service to PYCO at the end of June.
PYCO, hoping that this marked a peaceful resolution of its
service problems with SAW, did not file the emergency petition
with STB for alternate rail service at that time.

Interregnum. In a request for proposals bearing date of

May 10, 2005, SAW offered its Lubbock trackage for sale,
including the trackage serving PYCO.

In September of 2005, Mr. Wisener informed PYCO's Senior
Vice President for Marketing (Robert Lacy) that he (Wisener)
wished to sell SAW and get out of the railroad business, and
wished to know 1f PYCO was interested. After consulting
internally, PYCO informed SAW that PYCO had an interest. See
Exhibit C (Ver. Statement of Robert Lacy). SAW then made a
specific demand to PYCO to sign an agreement by which PYCO would
be bound to pay SAW $5,500,000 (5.5 million dollars) for the
trackage serving PYCO. That proposed agreement is set forth in
a letter dated October 11, 2005, from SAW's Lubbock counsel to
PYCO's Lubbock counsel, and 1is an attachment to the Lacy
Verified Statement (Exhibit C). The proposed agreement as
tendered by SAW does not specify what property or rights SAW
proposed to transfer, nor provide for normal due diligence

activities to Dbe conducted and customary concerns to be



satisfied as a condition to closing. PYCO accordingly
responded on October 13 that it was "still in the early stages
of locking at the purchase" of SAW's assets, and requested a
paragraph making the purchase contingent upon the completion of
due diligence activities and upon PYCO's obtaining financing
satisfactory to PYCO. See Letter attached to Exhibit C.

SAW angrily rejected PYCO's position. SAW's president, Mr.
Wisener, orally informed PYCO that SAW intended to make business
miserable for PYCO. By letter dated November 3, 2005 (also in
Exhibit ), SAW through 1its president, Larry Wisener,
effectively broke off negotiations on acquisition (before they
had begun), claiming agreement "cannot be reached." SAW also
demanded that PYCO '"cease all plant operations on SAW property
immediately."3

Second episode of service inadequacy. On or about November

17, SAW placed a derail on the track making it difficult for
PYCO to prepare cars for the daily switches. By letter dated
November 17, 2005, SAW cancelled PYCO's lease of track #9298.

On November 18, 2005, PYCO contacted Mr. Wisener to request
that he move the derail to allow switching. Mr. Wisener
initially said he was busy and would look into it later. Then

he saic he was imposing additional charges on PYCO, and desired

3 Letter attached as part of Exhibit B. It is unclear
what Mr. Wisener meant by plant operations. PYCO surmises that
he felt PYCO was loading seed cars on SAW trackage, a claim that
Mr. Wisener made in a telephone call on November 17, 2005.
However, PYCO was loading seed cars on its own trackage. SAW's
Mr. Wisener also perhaps meant that he no longer would store
cars for PYCO.



PYCO to ‘'come over." PYCO's representative, weary of the
confrontational nature of Mr. Wisener in meetings, indicated
that if Mr. Wisener had made up his mind, there was no need to
come over. Mr. Wisener indicated that PYCO "would have to
figure out how to take care of [itself].® Mr. Wisener told
PYCO that it would "cost a lot more for [PYCO] to continue doing
business with [SAW]." See Exhibit C and attachments thereto.

On November 22, 2005, PYCO determined that if SAW would
switch cars on the scale track instead of the shop track, or if
it would switch on both, PYCO could load more cars. PYCO asked
SAW to switch on the scale track or on both tracks. SAW
refusec. SAW's representative indicated that Mr. Wisener would
allow only one pull per day, and only on the shop track. From
that day forward, SAW has refused to switch cars on the scale
track and has otherwise engaged in conduct minimizing the number
of cars which PYCO can switch each day. By November 29, SAW's
policies or inabilities had resulted in PYCO's being unable to
load an additional 80 cars at Plant No. 1. This deteriorated
situation has continued wuntil the date of filing of this
petition.

No switch at all occurred at Plant No. 2 between November
22 and November 28, allegedly because of problems with SAW's
locomotive. As a result, PYCO was unable to load 36 gondolas
and 6 box cars. SAW has failed to deliver box cars at all,
although an average of at least one per day is requested for

Plant No. 2.
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Summary as to Plant No. 1. PYCO on its own property is

limited to handling approximately 12 cars per day maximum, if it
can use both its scale track and shop track efficiently. PYCO

desires 26 carloads per day at Plant No. 1. Due to the service

inadequacy since November 18, PYCO is facing a shortfall of
approximately 14 carloads per day at Plant No. 1. This is
resulting in inventory accumulation such that PYCO must shut
down at some point in mid-January for Ilack of storage for
product. Shipment by truck is not an option. SAW's service to
PYCO -- SAW's major shipper -- accordingly is inadequate despite
reasonable request for service by PYCO to SAW.

Summary as to Plant No. 2. PYCO requires approximately

twelve carloads per day at Plant No. 2. SAW failed to provide
service despite reasonable request Dbetween November 22 and
November 28, inclusive. SAW also fails to deliver boxcars to
Plant No. 2 on a regular basis. This also renders SAW's service
to PYCO inadequate despite reasonable request for service by
PYCO to SAW.

Additional matters. SAW has further threatened to refuse

to accept cars for PYCO (and to impose an embargo on shipments
to PYCO), and has now for the first time actually billed PYCO

for substantial surcharges, switch charges, and storage fees for

PYCO cars. PYCO understands that it 1is the only shipper in
Lubbock subject to such charges. This is unlawful
discrimination which compounds the service inadequacy. PYCO

reserves all rights to pursue its remedies in this connection,
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as well as with respect to other losses due to SAW's conduct to

date.

Rail cars intended for PYCO are backed up in large part
because SAW (a) fails to spot or to pick up cars for PYCO on
reasonable request and (b) does not permit efficient switching
operations. From time to time, SAW's president, Mr. Wisener,
has excused SAW's actions on the ground that SAW lacks adequate
equipment. and crews to serve PYCO and yet meet the needs of
SAW's other rail customers.

Efforts to compose differences between PYCO and SAW are
unavailing. Mr. Wisener employs a confrontational style, has
engaged in verbal abuse of PYCO representatives, and has
threatened physical retaliation against PYCO personnel.?% Even
if Mr. Wisener were prepared to negotiate, Mr. Wisener's conduct
essentially prevents any effort to work out differences for PYCO
personriel cannot be placed in a position where they must bear
threats cf physicél violence or incur verbal abuse.

PYCC estimates that it is has sustained over $8,000,000 in
lost sales and delay damages between the commencement (17
November) of SAW's most recent round of service inadequacy and

December 15, 2005. See Exhibit C (Robert Lacy V.S.) § 21. Due

4 It is a criminal violation under 49 U.s.C. § 11902 (b)
for a person acting for or employed by a rail carrier under this
Board's jurisdiction to solicit anything of value intending to
be influenced by it in an action by that person relating the
supply or movement of rail cars. Although not necessary for the
resolution of this Part 1146 Petition, this Board should
evaluate whether to refer Mr. Wisener for prosecution for what
amounts to demanding a payment of $5.5 million in return for
adequate rail service.

11



to service inadequacy, PYCO must further curtail operations and

indeed will face the need to shut down its plant in mid-January
2006 due to lack of storage space for product. This lack of
space>is due to SAW's failure to provide service on reasonable
request. In short, PYCO has sustained large economic losses,
and in the near future faces even greater losses, all the way up
to shut down of its plant, loss of customers, and loss of
business. If the shut down is long term, PYCO faces the loss of
$95,000,000 in inventory. If the shutdown causes PYCO itself to
collapse, the firm's going concern value is approximately
$150,000,000. See Exhibit C (Robert Lacy V.S.) §22. Relief is

needed on an urgent basis.

ITI. APPLICABLE LEGAL STANDARD

49 U.s.C. § 11123(a) (1) authorizes this Board to "direct
the handling, routing and movement of [rail] traffic of a rail
carrier ... over 1its own or other railroad lines." The
implementing regulations for this statute are set forth at 49
C.F.R. Part 114+6. 49 C.F.R. § 1146.1(a) provides that

"Alternative rail service will be prescribed under 49 U.S.C.
11123(a) if the Board determines that, over an identified
period of time, there has been a substantial, measurable
deterioration or other demonstrated inadequacy in rail

service provided by the incumbent carrier."

The showings required for this relief are specified in 49

C.F.R. § 1146.1(b). These showings include
-- a "full explanation, together with all supporting
evidence" to demonstrate that the standard for relief

specified in section 1146.1(a) is met;

-- a summary of the petitioner's discussions with the
incumbent carrier of the service problems and the reasons why

12



the incumbent carrier is unlikely to restore adequate
service consistent with current transportation needs within a
reasonable periocd of time; and

-- a commitment from another available railroad to provide
alternative service, an explanation of how this service would
be safely provided without degrading service to current
customers of the alternative carrier and without unreasonably
interfering with the incumbent's overall ability to provide
service.

ITIT. PYCO Is Entitled to Relief

A. Rail Service Has Been Inadequate over
an Identifiable Period of Time

Section 1146.1 1is intended to “"handl[e] requests for

localized immediate service relief," Service Inadeguacies, 3
S. T.B. at 972, n.1l1. In Arkansas Midland Railroad Company,
Inc., supra, this Board observed that interruption of rail

service had forced two shippers, totalling approximately 6000
carloads per year, to divert their shipments to motor carriers
(at the rate of 90 truckloads/day). This Board indicated that a
disruption of this magnitude established the kind of
"substantial, ‘measurable deterioration or other demonstrated
inadequacy in rail service" which is the predicate for relief
under 49 C.F.R. § 1146.1. As already indicated, PYCO normally
ships over 6000 carloads per year. Current need at PYCO's Plant
No. 1 is 26 carloads/day. Under SAW's inadequate service,
carloadings are down to 12 per day, with a resulting inventory
build-up which will force shut down of PYCO's facilities
shortly. In addition, there has been an episode of total loss
of service at Plant No. 2 from November 22 to 28, and SAW fails

to deliver boxcars to Plant No. 2 despite reasonable request.
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As demonstrated in the factual summary, SAW already is on

the second bite of the apple this year. From approximately
March 10 through the end of June, 2005, SAW service to PYCO was
inadequate. Due to the intervention of STB's Office of
Compliance and Enforcement, through its Director Melvin Clemens,
SAW improved its service by the end of June.

However, on November 18, SAW's president, Mr. Larry
Wisener, advised PYCO in effect that he intended to retaliate
against them for refusing to contract to purchase PYCO assets
for $5.5 million without any due diligence or negotiation.
Since then, Mr. Wisener's railroad has failed to provide
adequate service.

SAW cannot lawfully make discharge of its common carrier
obligation contingent upon whether PYCO makes some kind of wild
commitment to pay the $5.5 million SAW demands PYCO pay for
SAW's rail property in Lubbock. SAW cannot lawfully make
discharge of its common carrier obligation contingent upon the
piques or emotional state of SAW's management at any particular
moment in time, or upon whether SAW thinks it is "worth it."

"Rather, a carrier must adhere to its statutory obligations
contingent even if it suffers hardship in so doing. See,

e.g., Decatur County Commissioners v. STB, 308 F.3d 710, 715

(7th Cir. 2002) ("[railroads] may not refuse to provide
service merely because to do so would be inconvenient or

unprofitable") (citing G.S. Roofing Products Co. v. STB, 143

F.3d 387, 391 (8th Cir. 1998))..."
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Pejepscot Industrial Park, Inc. d/b/a Grimmel Industriesg--

Petition for a Declaratory Order, F.D. 33989, served May 15,

2003, at p. 8. This Board further explained that there are only
two lawful ways that "a railroad may employ to excuse itself,
permanently or temporarily, from its common carrier
obligations:" abandonment or embargo. Id.

In the situation at bar here, SAW "has pursued neither."
Id. PYCO is entitled to relief, including relief in the form of
an order providing for alternative rail service by WTL.

B. SAW Is Unlikely to Restore Adequate Rail Service
Consgistent with Current Transportation Needs

There are three possible reasons for SAW's service
inadequacies: (a) SAW is unwilling to provide gservice either
out of the pique of its president (Mr. Wisener) or because Mr.
Wisener hopes by making it impossible for PYCO to do business
that he can force PYCO to buy SAW at a price and on terms which
Mr. Wisener arbitrarily sets, (b) SAW lacks adequate equipment
and personnel, or (c¢) a combination of (a) and (b). PYCO
believes the most likely general explanation is (a), for SAW was
able to provide service between July and October of this year,
although SAW's management have complained about 1lack of
resources from time to time.

In all events, SAW has now demonstrated an unwillingness
and inability twice this calendar year to provide adequate rail
service consistent with PYCO's current transportation needs.
While the first instance might have been excusable as part of
SAW's learning process on what it means to be subject to a

15



commor. carrier obligation, the second instance indicates that

SAW management is inherently unable or unwilling to provide
adequate rail service on a reliable basis.

In particular, PYCO has exhausted avenues at peaceful
resolution, having already contact STB's Office of Compliance
and Enforcement for that Office's assistance in obtaining.
adequate service. Yet the problem of service inadequacy has
recurred.

PYCO believes the problem with SAW to flow at least in
part from Mr. Wisener's confrontational style which is
characterized by demands to customers which 1if not acceded to
result in retaliation against the customer. Thus, while SAW
probably could provide adequate rail service to PYCO if SAW
chose to do so, SAW chooses not to do so in retaliation because
(a) PYCO refused to purchase SAW's property at the price
demandec by SAW without any due diligence or even an appraisal
to justify the price, (b) PYCO declined to take SAW's side in
SAW's disputes with BNSF, and (C) PYCO complained about SAW
service to STB. SAW's approach is manifestly inconsistent with
discharge of the federal common carrier obligation.

If the service problems faced by PYCO were not rooted in
Mr. Wisener's confrontational and retaliatory style, then
presumakly they are due to SAW's lack of adequate plant and
equipment, for Mr. Wisener sometimes excuses service failures on
locomotive unavailability, or inability of his railroad to meet

the needs of its customers.

16



Whether SAW is declining to provide service in order to
punish PYCO, or whether SAW is declining to provide service
because it lacks capacity, the repeated serious episodes of
service inadequacy are sufficient to show that SAW is unlikely
to be able to meet PYCO's current transportation needs.

C. Alternative Service Can Be Safely Provided
by the Alternative Carrier without Jeopardizing

that Carrier's Current Shippers or Unreasonably
Interfering with SAW QOperations

WTL has informed PYCO that it has adequate equipment and
personnel to provide service to PYCO, without impinging on WTL'S
ability to provide service to WTL's existing customers. WTL
already operates in the Lubbock area, is familiar with Federal
Railroad Administration (FRA) requirements, and has informed
PYCOVthat it can operate safely. WTL has furnished a letter to
PYCO, attached as Exhibit D, confirming WTL's willingness and
ability safely to provide alternative rail service to all SAW's
current Lubbock customers, including PYCO.

I1f this Board issues an order making WTL the alternative
rail provider for PYCO only, then some arrangement must be made
for a sharing of the trackage so that WTL can reach PYCO's two
facilities and conduct switching operations over at least some
trackage on which SAW continues to operate. Because the
management of SAW has exhibited a repeated inability to civil
discussion and cooperative agreements, PYCO requests that in the
event this Board makes WTL the alternative rail provider for
PYCO only that this Board also impose a protocol giving WTL
control over dispatch between 9 AM and 2 PM, Monday through

17



Friday, holidays inclusive, over SAW trackage. In that fashion,
safe operations which minimize interference can be better
assured.

D. Expedited Treatment Is Required

2s demonstrated in the attached verified statements, the
existing service disruption is resulting in exhaustion of
PYCO's ability to store product, such that PYCO faces an
eminent shut down of its Lubbock facilities. PYCO has already
sustained over $8,000,000 in damages due to SAW service
inadequacies between November 17 and December 15, 2005. PYCO is
now at risk of shut down, and potential loss of its inventory
($95,000,000) and indeed 1its business (PYCO's going concern
value is estimated at $150,000,000). While the disruption to
PYCO is enormous, this Board should also be mindful that PYCO is
comprised of some 120 member gins throughout the southern
portion of the United States. SAW's 1inadequate service
threatens the economic viability of PYCO's 120 member gins as
well. PYCO will run out of stofage by mid-January. PYCO has
hastened to place this Petition before this Board as gquickly as
possible in order to permit this Board to act before PYCO is
forced to shut down due to failure of adequate common carrier
service in contravention of the ICCTA. PYCO is mindful that the
Board's regulations provide five business days for replies and
three business days for rebuttals. PYCO requests that the Board
adopt a time schedule for a decision permitting alternative

service that allows such service to commence as soon as
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practicable after January 1, 2006.

IV. Conclusion

For the reasons stated above, PYCO petitions this Board to

igsue an alternate service order.

Certification of service of this petition as provided in 49

C.F.R. § 1146.1(b) (1) (iv) is provided in the transmittal letter

to Mr. Williams as STB Secretary.

Respectfully, submitted,

T

Charles H. Montan
426 NW 162d St.

Seattle, WA 98177

(206) 546-1936
fax: -3739

Of counsel:
Gary McLaren, Esdg.
Phillips & McLaren
3305 66th St., Suite 1A
Lubbock, TX 79413
(806) 788-0609
for PYCO Industries, Inc.

Attachments:

Verification by Gail Kring, PYCO Manager and CEO

Exhibit A -- original draft petition (discussing in more
detail service inadequacies March-June 05

with attached exhibits)

Exhibit B -- Exchange of letters, counsel for SAW to Mr.
(STB); Mr. Clemens (STB) to counsel for SAW,
2005

Exhibit C -- Verified Statement of Mr. Robert Lacy,

Sr. V.P. and attached exhibits

Clemens

Exhibit D -- WTL (proposed alternative carrier) Letter
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Verification

I, Gail Kring, depose and state that I am Manager and Chief
Executive Officer for PYCO Industries, Inc., that I am authorized
to make this Verification, and that I have read the foregoing
Petition, and know that the facts asserted therein are true and
accurate as stated to the best of my knowledge, information and

beliez.
/1&0(;7a&4»q,

GAIL KRING

Subscribed and sworn to before me on this Ljﬂday of December
2005, by GAIL KRING, personally known to me or proved to me on the
basis of satisfactory evidence to be the person who appeared before

- WN/Q W}

NOTARY PUBLIC, STATE OF TEXAS

",

,;\.- «‘rﬁ:o. CYNTHIA J. HARRISON

-2 Notary Public, State of Texas

35PN “.:S: My Comrmission Explrés
QAR June 23, 2009
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| BEFORE THE
SURFACE TRANSPORTATION BOARD

STB SERVICE ORDER NO.

PYCO INDUSTRIES, INC.
EMERGENCY SERVICE ORDER

CONCERNING

SOUTH PLAINS SWITCHING LTD.

PETITION FOR EMERGENCY SERVICE ORDER

EXPEDITED CONSIDERATION REQUESTED

Comes now, Petitioner, PYCO INDUSTRIES, INC. (hereinafter “PYCQO”) pursuant to 49
US.C. § 11123 and 49 C.F.R. § 1146, and files this Petition for Emergency Service Order
(“Petition”) against and concerning South Plains Switching Ltd. (“SAW”) and would show as
follows:

PYCOis a Texas corporation headquartered in Lubbock, Texas and engaged in the marketing
of cottonseed and in the processing and marketing of cottonseed byproducts, including cottonseed
oil. The business has been operating for decades and has a national customer base. PYCO is heavily
dependent on rail service for the shipment of its products to all parts of the country.

PYCO has been told by SAW that PYCO is the switching company’s largest customer.

PYCO is aware that it is one of the largest, if not the largest, rail shipper in the Lubbock, Texas area.



[n March 2005, PYCO contacted SAW and the main line carrier, BNSF, to inform both
companies of two items. First, timely and adequate rail service to PYCO’s two processing facilities
was decreasing and PYCO was beginning to receive complaints about the timely shipment of its
products by rail from PYCO customers. Second, PYCO informed the railroads that it was going to
be increasing production in April 2005, and would need assurance of an adequate supply of railcars,
20 cars per day, timely switched, to handle the increased production.

Representatives from SAW informed PYCO that they would do all possible to meet the
needs, but that they were largely hampered by actions of the main line carrier, the BNSF, in blocking
SAW switching operations. SAW also noted that PYCO’s Plant No. 2 was at one time serviced by
four (4) switches and that all but one switch had been removed, thereby slowing switching operations
at Plant No. 2.

The timely shipment of railcars is of paramount importance since PYCO in March 2005 had
upcoming customer contracts with a product value in excess of $40,000,000 and requiring
somewhere in the neighborhood of 635 railcars to deliver the product. PYCO utilizes a fleet of
between 170 and 200 leased railcars to meet its customer’s need.

SAW officials indicated to PYCO that the slow service was not of SAW’s making, but was
instead a retaliatory measure against SAW, with the BNSF blocking SAW’s switching operations,
resulting from tension between SAW and BNSF over long standing litigation between the two
parties. PYCO indicated that it did not want to be ‘caught in the middle’ of the lawsuit and PYCO’s
legal counsel sent a letter to BNSF Vice President, Paul Hoefer, on March 11, 2005, detailing its

emergency situation and asking for specific assistance unlocking Switch #231 to restore greater



service to its Plant No. 2. A copy of the aforementioned letter is attached hereto and incorporated
herein as Exhibit 1.

The BNSF responded to PYCO’s letter and a meeting between PYCO and BNSF’s legal
counsel was held in late March. At that meeting, several options were discussed pertaining to
assistance the BNSF might provide to alleviate and provide help for the soon to be increased rail
traffic. The possible reinstallation of the previously removed Switch #320 was discussed, as is
summarized by PYCO’s legal counsel’s letter of March 28, 2005 to BNSF’s legal counsel, same
attached hereto as Exhibit 2 and incorporated herein by reference.

From April to the present date, service has only grown worse at PYCO. None of the
discussions between PYCO, BNSF and SAW and their respective legal counsel proved fruitful in
gaining an additional switch to serve PYCO’s Plant No. 2 or in gaining better service. Timely
switching and the provision of twenty (20) cars per day to PYCO has also not been achieved.

On April 5, PYCO first contacted by letter, Mr. Melvin Clemens with the Surface
Transportation Board. Attached is said letter, incorporated herein by reference, as Exhibit 3. The
letter states that PYCO would be needing the switching of approximately 20 rail cars per day for
approximately 90 days and that PYCO was caught in the middle of a fray between BNSF and SAW.

On May 5, PYCO sent correspondence to Larry Herzig with STB detailing the continuing
problems and indicating that Mr. Larry Wisener of SAW had informed PY CO that his company was
not to blame for the delays, but instead BNSF was only giving SAW limited switching involving the
main line and that the problems were that of the BNSF. This letter is incorporated herein by

reference and attached as Exhibit 4.



Again on May 23 and June 5, 2005, letters were sent to Mr. Clemens with the STB regarding
the ongoing problems and are incorporated herein by reference as Exhibits 5 and 6 respectively.

In the meanwhile, Mr. Wisener of SAW has made physical threats against officials of PYCO,
has instituted a surcharge on the switching of railcars and has threatened an embargo.

The latest set of “instructions” sent to PYCO on June 17, 2005, by Mr. Wisener of SAW
indicates that he is to be the sole contact for PYCO at SAW concerning switching services. See
Exhibit 7 incorporated herein by reference.

PYCO can no longer afford to sit idly by and believe that any resolution is going to be
achieved without formal complaint. PYCO isreceiving inadequate rail service pursuant to 49 C.F.R.
§ 1146 and has documented the rail car movements to its facilities and incorporates same as Exhibit
8 of this complaint. A review of the documentation will show that, with few exceptions, PYCO has
not been furnished 20 rail cars per day for loading, even though a large number of railcars are
supposedly available for immediate switching according to Mr. Wisener’s legal counsel’s letter dated
June 13, 2005, incorporated herein as Exhibit 9.

PYCO has secured a commitment from West Texas & Lubbock Railway dated June 21,
2005, for the provision of switching services. Same is incorporated herein by reference as Exhibit
10. The BNSF has indicated to PYCO that cooperation would be given to PY CO and the alternative
switchirnig company should the Board grant this emergency petition.

PYCO continues to lose revenue and the goodwill of purchasers of its products delivered by
railcar as a result of the actions expressed in this complaint. All PYCO has ever asked since the

initial notification of the rail companies and the STB is the timely provision of 20 cars per day for



PYCO’s use. Instead, PYCO continues to be ignored by SAW and given additional requirements
for service, service which has been entirely inadequate.

PYCO respectfully requests the emergency action of the STB to remove SAW as the
switching entity for PYCO’s rail operations in Lubbock and to install West Texas & Lubbock
Railway as the switching entity.

Respectfully submitted,
PHILLIPS & McLAREN, L.L.P.
3305 66" Street, Suite 1A
Lubbock, Texas 79413

Telephone:  (806) 788-0609
Facsimile: (806) 785-2521

By:

Gary R. McLaren
State Bar Number 00791232

ATTORNEYS FOR PYCO INDUSTRIES, INC.



VERIFICATION

THE STATE OF TEXAS §
COUNTY OF LUBBOCK g

BEFORE ME, the undersigned Notary Public, on this date personally appeared GAIL
KRING, who, after being duly sworn, stated under oath that he is the President of PYCO
INDUSTRIES, INC., Petitioner in this action; that he has read the above Petition for

Emergency Service Order; and that every statement contained in the Petition in is within his

personal knowledge and is true and correct.

Gail Kring

SWORN TO AND SUBSCRIBED BEFORE ME on this the day of June 2005,
to certify which witness my hand and seal of office.

Notary Public State of Texas
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RICHARDS, ELDER, SRADER, PHILLIPS & MCLAREN, L.L.P.

ATTORNEYS AT LAW
TELEPHONE: (806) 788-0609
GARY R. MCLAREN 3305 66™ STREET, SUITE 1A TELECOPY: (806) 785-2521
LUBBOCK, TEXAS 79413 gmclaren@respm.com
March 11, 2005

Mr. Paul Hoefer

Vice President

BNSF Railway

Via Telefax 817-352-2399

RE: Emergency Situation - Switch #231, Track #9298, 9200, Lubbock, Texas
Dear Paul:

Please recall that 1 was with the Lubbock law firm of McWhorter, Cobb and Johnson for years and
assisted D. Thomas Johnson in railroad litigation for the Company. Ileft the firm last year, but have

an emergency situation involving my client, and BNSF customer, PYCO Industries, Inc. here in
Lubbock.

You will recall that PYCO is a cottonseed oil mill, one of the largest industry sidings in Lubbock,
and a longtime BNSF customer. The situation involves their Plant No. 2 and specifically track
numbers 9298 and 9200 and switch number 231. Because of an ongoing conflict between BNSF and
short line South Plains Lamesa Railroad, switch number 231 has been locked out, effectively
stranding millions of dollars of PYCO cottonseed oil dependent on said switch.

Over time, PYCO has suffered as aresult of the continuing conflict between BNSF and South Plains.
Plant No. 2 originally benefitted from four switches allowing ingress/egress to the plant and is now
down to zero. Over the course of the last 48 hours, the owner of South Plains, Mr. Larry Wisener,
has told PYCO that all service to Plant No. 2 is now terminated and that no service will be available
until new contractual arrangements can be reached between BNSF and South Plains and PYCO.

PYCO, as you can well appreciate, depends on the rail to ship its product. The direct and
consequential damages arising from a lock out of switch #231 will be significant. Moreover, PYCO
will be entering its heaviest delivery season within the next two weeks. It is imperative that service
be restored immediately to PYCO at switch #231.

PYCO does not wish to become a part of the fray between BNSF and South Plains; however, if
PY CO cannot ship its product we will have no choice but to seek legal redress and injunctive relief.
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As aformer railroad lawyer, I am asking for your assistance in this matter without need for litigation.
My clients and I will be available for conference call at any time during the day or will fly to Fort
Worth immediately to address this problem. Notwithstanding that this letter comes to you on Friday
morning, for which I wish I could alter the timing but can’t, the weekend does not relieve the stress
on our client’s shipping needs. Consequently, if we need to be at the BNSF campus on Saturday
morning, we will be present.

Thank you for your attention to this matter of utmost importance. Ilook forward to your response.
Very truly yours,

RICHARDS ELDER, SRADER, P LLIPS & MCLAREN, L.L.P.

GRM/cjh
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RICHARDS, ELDER, SRADER, PHILLIPS & MCLAREN, L.L.P.

ATTORNEYS AT LAW

TELEPHONE: (806) 788-0609
TELECOPY: (806) 785-2521

gmclaren@respm.com

GARY R. MCLAREN 3305 66™ STREET, SUITE 1A
LUBBOCK, TEXAS 79413

March 28, 2005

Mr. Donald E. Herrmann
Kelly, Hart & Hallman

201 Main Street, Suite 2500
Fort Worth, Texas 76102
Via Telefax 817-878-9280

RE: PYCO Industries, Inc/BNSF
Dear Don:

Thank you for meeting with the management of PY CO Industries, Inc. and me last Friday to discuss
PYCO’s rail problems.

I'hope that the Burlington Northern Santa Fe (“BNSF”) will be able to gain an appreciation of the
scope of P'YCO’s problem here in Lubbock. Consistent with the documents provided to you on

~ Friday, sluggish rail movement at PYCO’s Plant Number 2 is only growing worse. As we discussed,
PYCO will need to ship in excess of 635 rail cars of product from Plant Number 2 over the course
of the next six months. If one considers that the total value of the product needed to be shipped
exceeds $40 million, it is easy to understand PYCO’s urgency in gaining a solution to the present
problem.

As we discussed, PYCO does not have an interest in the ongoing legal battle between the BNSF and
Mr. Wisener. Indeed, PYCO is probably one of the larger customers for both entities in the Lubbock
area. However, PYCO will not stand by and allow sluggish rail movements to damage existing and
future sales. Certainly, we seek an amicable and business solution short of litigation.

As we discussed, when PYCO constructed Plant Number 2 years ago, it had access to the main lines
from four switches. Over time, all but one switch has been removed. Our investigation reveals that
the removal of the other three switches is the cause of PYCO’s present rail prblems and that removal
was done between BNSF and Mr. Wisener as a part of the ongoing dispute between those parties,
having nothing to do with PYCO, other than the present price that PYCO is having to pay for not
getting its product to destinations in a timely manner as a direct result of the feud between BNSF and
Mr. Wisener.
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As we also discussed on Friday, a relatively simple solution exists to the problem. If switch 320
were reinstalled, PYCO’s Plant Number 2 would once again have the most direct access to rail
service, and we are convinced the present problem would be solved. We understand that this will
require a certain amount of cooperation between BNSF and Mr. Wisener in order to facilitate our
movements along the main line. We have spoken with Mr. Jim Gorsuch, Mr. Wisener’s attorney,
and he informs us that his client is agreeable to such a reinstallation to solve the existing problems
and avoid further litigation.

Don, as you know, time is of the essence. Rail shipments from Plant Number 2 will begin increasing
on April 1 as the plant reaches full production capacity. We would urge the BNSF to commit to a
reinstallation of Switch 320 as soon as possible.

Thank you for your help in this matter.

Very truly yours,

RICHARDS, 1ILY1ps & MCLAREN, L.L.P.

G ~——

GRM/cjh
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PYCO

P.0. BOX 841 PYCO Industries, Inc. P.0. BOX 1320

U.JBBOCK, TX 79408-0841 Processors of Cotlonseed Products GREENWOOD, MS 38935-1320

TELEPHONE: (306} 747-3434 , TELEPHONE: (662) 453-4312

FAX: (806) 744-322 FAX: (662) 455-6607
April 5, 2005

Via Facsimile 866-254-1792

Mr. Melvin F. Clemens, Jr.

Director, Office of Compliance and Enforcement
Surface Transportation Board

1925 K Street NW, Suite 780

Washington, D.C. 20423-0001

RE: Threat of Discontinuing Rail Service by South Plains Switching, Ltd. Co. and South
Plains Lamesa Railroad, L.L.C. to PYCO Industries, Inc.
Track location - Lubbock, Texas

Dear Mr. Clemens:

PYCO Irdustries, Inc. (“PYCO”) is headquartered in Lubbock, Texas and is the largest cottonseed
processing facility in the world, In Lubbock, PYCO operates two plant facilities, each receiving rail
service. We believe that PYCO is one of the larger industry sidings in Lubbock.

PYCO leases its rail cars and depends on South Plains Lamesa Railroad, Ltd. and South Plains
Switching, Ltd. Co. (collectively referred to as “South Plains™) to accomplish switching at Plant
Number | and Plant Number 2 in Lubbock. After switching, railcars are handed off to the
Burlington Northern Santa Fe Railroad (“BNSF™) for shipment and empty cars are collected from
same.

Approximately one month ago, South Plains was advised by PYCO that beginning around April 1,

2005, the number of railcars that needed to be switched at Plant Number 2 would increase from 6

to 8 railears per week to 20 railcars per day for a period of approximately 90 days. The increase in

railcars pertained to an increase in product being shipped from Plant Number 2 resulting fromi a largé
~ cotton crop. ' ' / ' '

Upon being told of the planned shipping increase, Mr, Larry Wisener of South Plains advised PYCO
management that South Plains might not be able to accommodate the increased switching traffic
because of the locking of Switch 231. We have enclosed for your convenience a map showing the
location of Plant Number 2 and the subject trackage. As you will note on the map, Plant Number
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2 is supplied by Track Number 310. Mr. Wisener indicated that South Plains and the BNSF were
in litigation over a variety of rights pertaining to the BNSF’s sale of certain trackage to South Plains.
Mr. Wisener indicated to PYCO that South Plains’ “hands were tied” and that PYCO needed to
speak with the BNSF to make certain that switching could occur at Plant Number 2.

By way of history, when Plant Number 2 was constructed in the mid 1990’s, the facility was supplied
by track with four switches providing ingress/egress to our industry track. Today, the track serving
Plant Number 2 has only one switch, the remainder having been removed or locked out by the BNSF
or Scuth Plains.

Aware of the impending problems, PYCO representatives tried to talk with the local BNSF
representatives about the possibility of reopening Switch No. 231, which according to South Plains
had been locked out by the BNSF. Both PYCO and South Plains are of the opinion that reopening
Switch 231 would allow more timely switching at Plant Number 2. The local BNSF representatives
said that because of the ongoing litigation between BNSF and South Plains, reopening Switch 231
would not be possible.

On March 11, 2005, PYCO instructed its attorney to draft a letter to BNSF seeking their assistance
in the matter. All PYCO wanted, and all PYCO seeks today, is timely rail service not obstructed by
the ongoing litigation between the railroads. A copy of PYCO’s legal counsel’s letter to the BNSF
is attached.

BNSF responded by arranging a meeting in Lubbock betWeen PYCO and their attomey, Mr.Don =

Hermann of Fort Worth, Texas, on March 25, 2005. PYCO was told at that meeting that it was
unlikely that BNSF would unlock Switch 231. An alternative of reinstalling Switch 320 was
discussed and Mr. Hermann pledged to discuss same with the BNSF. Also attached for your
convenience is PYCO’s legal counsel’s letter dated March 28, 2005, summarizing the meeting.

On Monday, April 4, Mr. Wisener informed PYCO that on Wednesday morning, April 6, South
Plains intended to “shut down” service to Plant Number 2 because the industry track was “unlevel
and unsafe.” Mr, Wisener gave no indications as to how long the track would be closed. Mr.
Wisener presented no evidence or documentation that an “embargo™ on the subject track had been
secured. A. closure of this track will have direct and consequential damages to PYCO'in their not
‘being -able to ship contracted product to their customers. Sales on current customer: contracts
between April 1 and July 1 total over $40, 000,000 in product value. We also enclose our attomey s
letter to South Plains’s legal counsel dated Aprll 4,2005.

Finally, during the night between Monday April 4 and Tuesday April 5, a derailment occurred at
PYCO’s Plant Number 1. Mr. Wisener was called by PYCO and came to the location. Mr. Wisener
informed PYCO that he “had customers other than PYCO” and “just didn’t have time to clean up

a mess right now.” As of the time of this letter, South Plains has made no efforts to begin work on
the derailment, effectively shutting down Plant Number 1.




April 5, 2005
Page 3

PYCO is in great jeopardy of tremendous financial harm as a result of the actions of the railroads
mentioned herein and the contemplated actions in the near future. We would respectfully request
that the Surface Transportation Board act immediately to prevent the closure of the track servicing
Plant Number 2 of PYCO, and to take action to solve the problems existing between the railroad
companies which are using PYCO as a pawn in their litigation. Finally, we would also request the
Surface Transportation Board’s help in ordering South Plains to begin work to rectify the derailment
at Plant Number 1 at PYCO.

This matter is of the utmost importance to our business. I would be happy to provide you with any
additional information necessary to assist us in this matter, Please do not hesitate to contact me.

Thank you for your cooperation in this matter.

Yours very truly,

PYCO INDUSTRIES, INC.
By: /‘} ks
Gail Kring
GK:cjh
Enclosures
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PYCO

P.0. BOX 841 PYCO Industries, Inc. P.0. BOX 1320
LUBBOCK, TX 79408-0841 Processors of Cottonseed Products GREENWOOD, MS 38935-1320
TELEPHONE: (806) 747-3434

FAX: (806) 744-3221

May 3, 2005

Via Facsimile 202-565-9011

Mr. Larry Herzig

Office of Compliance and Enforcement
Surface Transportation Board

1925 K Street NW, Suite 780
Washington, D.C. 20423-0001

Re: PYCO Industries, Inc. of Lubbock
Application for relief from inadequate
Service through the Consumer
Assistance Program

Dear Mr. Herzig:

Consistent with our telephone conversation of earlier this afternoon, please find faxed
herewith a letter sent to Mr. Clemens and dated April 5, 2005. The contents of the
attached letter is supplemented by the information contained in this letter.

As we discussed in our telephone conversation, PYCO continues to be used as a pawn in
ongoing litigation between the BNSF and South Plains Lamesa Railroad, Ltd., and South
Plains Switching, LTD., Co. (collectively referred to as “South Plains”). Each entity
blames the other for the poor service being afforded to PYCO. When a possible solution
is proposed by one railroad, the other railroad balks at the solution and claims that the
proposal would interfere with the ongoing litigation. Meanwhile the situation grows
worse at PYCO.

Railcars loaded at PYCO are resting from four to seven days before being switched onto
an outbound train. The amount of time between loading and switching seems to vary
based upon the temperament of South Plains or the BNSF. Mr. Larry Wisener claims
that BNSF is to blame because the BNSF only gives South Plains a small amount of time
to use their track for switching, always on a spur of the moment basis with no regularity,
routine or frequency. The BNSF claims that South Plains is given daily access to the
mainline. This is one example of the competing excuses voiced by the railroads, while
no resolution is ever reached.

PYCO has sought a daily switch on Monday through Friday from the railroads since the
problems were first identified in mid-March 2005. Various proposals have been put forth

TELEPHONE: (662) 4534312
FAX: (662) 455-6607




from BNSF including the installation of a new switch, use of adjoining trackage, etc, but
in each instance, the proposals die due to a lack of cooperation between the railroad
compatriies.

As a result of the slowing of car movements PYCO is beginning to accumulate
significant financial costs and losses, in addition to customer complaints to PYCO
resulting from an inability to timely receive refined cottonseed oil.

To add insult to injury, South Plains has instigated a per car surcharge and the BNSF has
increased its demurrage charge. Efforts to discuss purchase of the South Plains track
involved in this situation have stalled due to a lack of ability to receive financial
information about the track from South Plains. We also understand that BNSF has a
contractual right of first refusal to purchase said trackage, if sold.

Although the circumstances and inter disputes are complex, PYCO seeks only one true
measure of relief, timely rail service. We began petitioning the railroad companies
before the problems increased. To date, we receive less timely service that when we first
began to ask for assistance from these railroads. The promises are many, but the solution
never materializes.

We respectfully request the Surface Transportation Board’s intervention in this matter.
Without your continued assistance to final resolution of the problem, nothing will occur
except the continued financial losses occurring to PYCO because of inadequate rail
service. Please do not hesitate to contact us for any additional information needed.

Thank you for your consideration of these issues.

Yours truly,

Sk, 7%«7/

Gail Kring
President

attachment
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PYCO

P.0. BOX 841 PYCO Industries, Inc. P.0. BOX 1320
LUBBOCK, TX 79408-0841 . Processors of Cottonseed Products GREENWOOD, MS 38935-1320
TELEPHONE: (806) 747-3434 ‘ TELEPHONE: (662) 453-4312
FAX: (806) 744-3221 FAX: (662) 455-6607

May 23, 2005

Via Facsimile 866-254-1792

Mr. Melvin F. Clemens, Jr.

Director, Office of Compliance and Enforcement
Surface Transportation Board

1925 K. Street NW, Suite 780

Washington, D.C. 20423-0001

RE: Continuing Inadequate Rail Service by South Plains Switching, Ltd. Co. and
South Plains Lamesa Railroad, L.L.C. to PYCO Industries, Inc.
Track location - Lubbock, Texas

Dear Mr. Clemens:

PYCO Industries, Inc. (“PYCQO”) has been in contact with your office on several occasions
during the previous sixty (60) days concerning problems of inadequate rail service at our two /-
locations in Lubbock, Texas. As you are aware, the South Plains Lamesa Railroad, Ltd. and
South Plains Switching Ltd., Co. (collectively referred to as “South Plains” or “SAW™) performs
switching for PYCO, after which the railcars are handed off to the Burhngton Northern Santa Fe
(“BNSF”) for shipment and empty cars are collected from same. :

Our letter to you dated April 5, 2005, copy enclosed for your convenience and same incorporated
herein by reference, detailed the beginning of our company’s switching problems which began to
grow worse in March 2005.

In May, we sent a letter to Larry Herzig with your agency, copy enclosed for your convenience
and incorporated herein by reference, which detailed the situation only growing worse, even
though South Plains and the BNSF had paid lip service to wanting to “fix” our problem.

Indeed, no “fix” has occurred. We enclose a document entitled Railroad Switching Log which
we ineorporate herein by reference. - This log was compiled by PYCO personnel and details the
railcar switching problems for just eight days, from May 11 to May 19, 2005. Moreover; we
have attempted to contact Mr. Eddie Hale with the BNSF for over a week concerning rail
problems, and Mr. Hale will not return our calls.

As a direct result of the slow switching of railcars, PYCO lost approxnnately $450,000 dunng
the month of April. Consequently, pursuant to 49 CFR Section 1146.1, PYCO seeks your



____—

agency’s assistance with our rail probiéms. PYCO has had a substantial measurable
deterioration in its rail service over an identified period of time from April 1, 2005, to date.

PYCO’s discussions with South Plains and BNSF have not resulted in any positive change to the
switching crisis. Each day PYCO’s rail problems grow worse, resulting in lost revenues which
are directly attributable to poor, and sometimes non-existent rail service. PYCO does not have
reason to believe that adequate rail service consistent with its current transportation needs will be
restored within a reasonable period of time given the continuing war between the BNSF and
South Plains, a war in which PYCO is the casualty.

Qur situation is urgent. Please let us know what additional information you need from our
company in order to give us some assistance.

Thank you for your help in this matter.
Yours very truly,

PYCO INDUSTRIES, INC.

By: /hw( ,

Gail Kring

GK:cjh
Enclosures
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PYCO

P.0. BOX 841 PYCO Industries, Inc. P.0. BOX 1320

LUBBOCK, TX 79408-0841 Processors of Cottonseed Products GREENWOOD, MS 38935-1320

TELEPHONE: (806) 747-3434 TELEPHONE: (662) 453-4312

FAX; (806) 744-3221 FAX: (662) 455-6607
June 8, 2005

Via Telefax No. 202-565-9011

Mr. Melvin F. Clemens, Jr.

Director, Office of Compliance and Enforcement
Surface Transportation Board

1925 K Street NW, Suite 780

Washington, D.C. 20423-0001

RE: Threat of Discontinuing Rail Service by South Plains Switching, Ltd. Co. and
South Plains Lamesa Railroad, L.L.C. to PYCO Industries, Inc.
Track location - Lubbock, Texas

Dear Mr. Clemens:

This morming I received by fax a copy of a letter from Tom McFarland, attorney for South Plains
Lames Railroad and South Plains Switching (“SAW”) addressed to you. Mr. McFarland’s letter
of five pages and multiple enclosures entirely blames the BNSF for all of PYCO’s rail service
problems. Just guessing, we believe you will receive a letter from the BNSF blaming SAW for
the problems. Meanwhile, just as I told you in our very first communication, PYCO is stuck in
the middle of the fight, experiencing worse service by the day, whlle the railroads collect their
fees and blame one another.

[ thought it was the job of the STB to help the shipper of rail freight under circumstances such as
described? We began talking with you in April, it is now June, nothing has happened except the
continued exchange of finger pointing by the railroads. It would seem that this set of facts would
surely warrant the STB taking action on its own to remedy the situation, rather than putting
PYCO through the hardship of a formal complaint and subsequent problems of having to deal
with the railroads on a daily basis, after our company files a formal complaint.

Our company cannot afford continued delays towards a resolution. Please tell us of the STB’s
‘proposed actions in this matter. Meanwhile, we feel that our elected representatives may find
these matters of interest as to the rail industry during an era of record rallroad industry eamings
and declining quality of rail service. D




We would appreciate a phone call from you at your earliest convenience.

CccC:

Yours very truly,

PYCO INDUSTRIES, INC.

By: /}M '

Gail Kring

Congressman Randy Neugebauer
Longworth House Office Building
Room 1026

Washington, DC 20515

Senator Kay Bailey Hutchison
Russell Office Building
Room 284

Washington, DC 20510

Senator John Comyn
Russell Office Building
Room 370
Washington, DC 20510
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South Plains Lamesa Railroad, Ltd.
South Plains Switching, Ltd. Co.
P. O. BOX 64299 LUBBOCK, TEXAS 79464
PHO: (806)828-4841 FAX: (806)828-4863

June 17, 2005

Mr. Gail Kring
PYCO Industries

P. O. Box 841
Lubbock, TX 79408

Dear Mr. Kring:‘

In reference to the fax I received from Robert Lacey dated June 10, 2005, (copy attached)
referencing seed shipments from Plant #2. I do not see where BNSF was notified of this
activity nor did I see a date for the re-installation of switch #320, that is needed to insure
dependable rail service to Plant #2. Please keep us advised as to when the re-installation

will occur.

PYCO personnel will need to contact Larry D. Wisener at the Slaton office (see address
and phone numbers in letterhead) concerning all rail services that may be required other
than the number of rail cars and the type of car that is needed for each days loadmg This
daily information may be given to the SAW foreman and /or switch crew.

Any car and /or track damage is the sole responsibility of PYCO. NO repairs of any kind
are to be made on SAW property by either PYCO or PYCO’s outside contractors.

PYCC is not allowed to conduct switching operations in or on SAW property. Such
operations in the last four (4) months have resulted in two (2) major derailments causing
extensive track and equipment damage. SAW will no longer assume the liability in these

situations.

A formal agreement between PYCO and SAW will need to be entered into concerning
designated inbound and outbound tracks. Also a formal agreement will need to be
entered into concerning any easements that PYCO may have in use now or may need. A
formal agreement will need to be entered into concemning PYCO meeting the

——




4____________’
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requirements that SAW is requiring for liability coverage for continued assess to SAW
property.

Asof June.l 3, 2005, SAW had in excess of 200 railcars on storage tracks and in SAW’s
Yard, restricting SAW’s switching operations and delaying service to SAW’s other
customers. As information, total track capacity on these tracks is approximately 320 rail
cars.

It is necessary for PYCO to secure its own infrastructure for railcars outside of plant
capacity. All railcars that cannot be received by PYCO after July 1, 2005, will be
“constructively placed” and will therefore come under SAW Miscellaneous Service
Program, Effective April 11, 2005, copy of which was recently given to you.

PYCO personnel should begin to review easements and rights-of-way to determine what
is needed at Plant #1, Mr. Wisener should be contacted so that a formal agreement which
meets all the requirements, can be agreed upon.

We hope to resolve these issues quickly in order to accommodate both PYCO’s and
SAW’s operational needs.

Smce;rely, '
é}/v; Lt m//tAW/

Larry D. Wisener
President

Copy Faxed: Gary McLaren
James Gorsuch
Thomas McFarland
Mel Clemens

LDW/dnow
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Railroad Switching Log

Wednesday, May 11" 2005. Tarped and switched fifteen loaded seed cars to #5
track. Only five empty seed cars in SAW switch yard. Forty empty seed cars are
setting on #9200 track next to cemetery. SAW sat waiting from 3:30pm to S5:45pm
to cross BNSF main line, due to a train with an engine and five cars.

Thursday, May 12™ 2005. Tarped and switched five loaded seed cars to #5 track.
Put four tank cars on #6 track to be taken to Plant #2. Talked to Rodney (SAW
Foreman) at 9:45am, he said the car will be switched to Plant #2 tomorrow morning.
Loaded and switched four meal hoppers to #5 track. SAW switched fifteen empty
seeds cars to main track from BNSF yard. Switched and cleaned fifteen seed cars.

Friday, May 13, 2005. Tarped and switched fifteen seed cars to #S track. SAW
switched forty-five empty seed cars from BNSF yard and #9200 track to their main.
Cleaned twenty seed cars for Sunday loading. The four tank cars from Plant #2 has
not been moved and is still on #6 track. Called Rodney at 10:45am about switching
the tankers. He said it would be Monday morning. Loaded five meal hoppers and
set out on SAW main track.

Saturday, May 14, 2005. Switched and loaded five meal hoppers. Switched to SAW
tracks at 2pm.

Monday, May 16, 2005. Tarped and switched twenty seed cars to #5 track.
Switched and cleaned twenty seed cars. Tank cars still sitting on #6 track for Plant
#2.

Tuesday, May 17, 2005. Tarped and switched twenty seed cars to #5 track.
Switched and cleaned eighteen seed cars. Tank cars pulled off #6 track at 10:30am.
SAW pulled two lint cars from plant #2 at 2:30pm, but did not have the tank cars
with them. Called Rodney at 4:24pm. He said he would spot them at 8:30am
Wednesday due to his work load. “They have run out of time!”

Wednesday, May 18, 2005. Tarped and switched eighteen seed cars to #S track.
Tank cars arrived at Plant #2 @ 11am. Eleven empty seed cars on SAW main
track, and twenty-one empty seed cars on #9200 track which has been in Lubbock
since 4/14/05. Four meal hoppers were loaded and switched to #5 track. SAW
brought twelve empty seed cars from BNSF yard to their main track @ 4:35pm.
Switched and cleaned four seed cars @ 4:40pm to have at least fifteen cars ready to
load.

Thursday, May 19, 2005. Tank cars at Plant #2 filled and weighted out @ 8am.
Tarped and switched fifteen seed cars to #5 track. Only eight seed car remained on
SAW main track, these were switched and cleaned by 1pm. Talked to Rodney @




11am about empty seeds cars, he said he would have fifteen cars on the main track
in about 10 minutes. SAW switched thirteen seed cars on to the main track @ 3pm.

Friday, May 20, 2005. Tarped and switched fifteen seed cars to #5 track. Only six
empty seed cars on main track. Talked to Rodney @ 9:45am, he said he would have
me twenty seed cars by noon. Switched and cleaned the six seed cars on the main
track. Called Rodney @ 1:41pm and he said it was going to after 4pm because of a
derail.

Monday, May 23, 2005. Tarped and switched six seed cars to #5 track. Loaded and
switched one meal hopper to #5 track. Switched and cleaned the twelve empty seed
cars on SAW main track. Penny-Newman showed fifty-three empty cars in town.
Track #9200 still has the twenty-one empty seed car sitting on it since April. Talked
to Rodney @ 11:35am, he said he would get us at least twenty cars by Spm. I asked
him if he would just bring the cars from #9200 track. His response was he would
when they had time; there were a lot of cars needed to be switched in the BNSF
yard.

Tuesday, May 24, 2005. Tarped and switched twelve seed cars to #5 track. SAW
switched thirty empty seed cars for BNSF yard to their main track. Track #9200
still has the twenty-one empty seed car sitting on it since April. Switched and
cleaned fifteen seed cars. Switched and loaded four meal hopper cars to #5 track by
7pm. Talked to Rodney @ 8:25am about making sure to tanks and box cars at
plant #2 would be switched today. His response was that he would try. These cars
were released to the SAW on Wednesday, May 18, 2005. Cars were switched at
plant #2 by the SAW @ 10:30am.

Wednesday, May 25, 2005. Tarped and switched fifteen seed cars to #5 track. SAW
switched in around thirty-one empty seed cars to their main track. Cars on track
#9200 still have not been moved. Switched and cleaned twenty seed cars. Switched
and loaded four meal hoppers to #5 track.

Thursday, May 27, 2005. Tarped and switched twenty seed cars to #5 track.
Switched and cleaned fifteen seed cars. Switched and loaded four meal hoppers to
#5 track.

Friday, May 27, 2005. Tarped and switched fifteen seed cars to #5 track. Switched
and cleaned fifteen seed cars. Switched and loaded six meal hoppers to #5 track.
One empty seed car left on SAW main track. Talked to Rodney @ 9:45am about
switching the seed cars on #9200 track to their main track. He said they would try
to get them switched today sometime. Switched and retarped #BNS585294 seed car
on #6 track. This car had been sitting on #6 track awaiting parts to repair it.



Tuesday, May 31, 2005. Tarped and switched fifteen seed cars to #5 track. SAW
switched thirty-four seed cars in on their main track. Switched and cleaned fifteen
seed cars. Do not know if these cars were switched from #9200 track or BNSF yard.

Wednesday, June 1, 2005. Tarped and switched five seed cars to #5 track due to
heavy rain. Switched and cleaned five seed cars.

Thursday, June 2, 2005. Tarped and switched eleven seed cars to #5S track.
Switched and cleaned eleven seed cars.

Friday, June 3, 2005. No seed cars were loaded or switched due to rain.

Monday, June 6, 2005. Tarped and switched thirteen seed cars to #5 track.
Switched and cleaned thirteen seed cars.

Tuesday, June 7, 2005. Tarped and switched ten seed cars to #5 track. Switched
and cleaned fifteen seed cars. Track #9200 still has roughly twenty-eight empty seed
cars on it and around fifteen empty seed cars on SAW main. Switched and loaded
four meal hoppers to track #5.

Wednesday, June 8, 2005. Tarped and switched ten seed cars to #5 track. Switched
and cleaned ten seed cars. Derailed clay car on SAW main track @ 5:30pm.

Thursday, June 9, 2005. No switching for seed cars due to tarping 4W seed pile.

Friday, June 10, 200S. Tarped and switched ten seed cars to #6 track. Switched
and cleaned six seed cars due to SAW main track being repaired.

Monday, June 13, 200S. Tarped and switched eight seed cars to #6 track.
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JAMES L. GORSUCH, P.C.

Attorney at Law

4412 - 74* Street, Suite B-102
Lubbock, Texas 79424

Telephone: (806) 771-6474
Facsimile: (806) 771-6476
jgorsuch@nts-online.net

June 13, 2005

Via Iacsimile: 785-2521

Mr. Gary R. McLaren )
RICHARDS, ELDER, SRADER,
PHILLIPS & McLAREN, L.L.P.
3305 66™ Street, Suite 1A
Lubbock, Texas 79413

Re:  Potential Embargo of PYCO Rail Cars ~ South Plains Switching
Dear Gary:

Larry Wisener of South Plains Switching informs me that as of Monday, June 13,2005, there
were over 200 PYCO cars in his yard. The yard is plugged and movement of rail cars, including
PYCO cars and other customers, cannot occur because there were so many cars in storage.

South Plains Switching plans to embargo any future PYCO shipments fmm handling. We
attach to this letter a copy of Revised Circular TD-1 from the Association of American Railroads
regarding embargos.

South Plains wishes to notify PYCO in an effort to obtain PYCO’s cooperation in rerouting
or finding storage places for other cars that may be headed to Lubbock as soon as possible.

If you have any questions, please give me a call.

‘We remain,
Very truly yours,

JAMES ORSUCH, P.?.

s L. Gorsuch

JLGAeb
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Permian Basin Railways
Texas-New Mexico Railroad

West Texas & Lubbock Railway
Post Office Box 618181
Chicago, IL 60661

PENMIAE VSIB RALWAYS

June 21, 2005

Mr. Melvin F. Clemens, Jr.

Director, Office of Compliance and Enforcement
Surface Transportation Board

Suite 760

1925 K Street, N. W.

Washington, DC 20423-0001

RE: PYCO Industries, Inc.
Dear Mr. Clemens:
This is to certify that West Texas & Lubbock Railway (WTLC) is willing to provide

alternative rail transportation service to meet the requirements of PYCO Industries, Inc. at
Lubbock, Texas.

Sincerely,

g
L 7 A
/—//' Z e %ﬁ o

E. E. Ellis
President

cc: Mir. Robert Lacy
PYCO Industries, Inc.
Lubbock, Texas

Phone: 312-466-0900 Fax: 312-466-9589 E-mail: www.iowapacific.com
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Surface Transportation Board
MWanhington, B.¢. 20423-0001
June 10, 2005

Office of Compliance and Enforcement

1925 K Streer, N, Suite 780 N 2002_5645-1573
Washington, DC 20423-0001

OPTIONAL FORM 93 (7-50)

Mr. Thomas F. McFarland, P.C. FAX TRANSMITTAL (it~
208 South LaSalle Street - Suite 1890 Ta . < IF
Chicago, Wlinois 60604-1112 MMMMW 4
= TS -2 (PBA-SES —/ S 7 S
Re: Service Complaint by PYCO Industries, Inc.
against South Plains La Mesa Railroad, LTD.
South Plains Switching, LTD.

Dear Mr. McFarland:

This responds to your numerous communications in response to my May 25™ letter to
Larry Wiserer, President of South Plains La Mesa Railroad, LTD/South Plains Switching (SAW)
in Lubbock, Texas, regarding his failure to provide service to Pyco Industries, a major cotton
seed processor. The complaint outlined problems with unreliable switching service and lack of
service to the PYCO facilities, provided by South Plains and sought our assistance in resolving
this switching problem which Mr. Kring indicates has cost PYCO approximately $450,000 in
lost sales and additional costs. Mr. Kring has also indicated concern for threats by Mr. Wisener
of discontinuation of service by SAW.

As we have discussed previously, in issues involving SAW service to its customers, it is
our effort: to assist rail customers with service problems and to encourage serving carriers to
communicate effectively with their customers on service issues so that the Board does not have
to become involved formally in these issues. My letter to Mr. Wisener was intended to remind
him of his obligation as a common carrier by rail to provide service on request, and to provide
him an opportunity to avoid a formal proceeding before the Board by indicating to me those steps
being taken by SAW to address PYCO’s service concems. Instead, I have received no response
from Mr. Wisener and only endless finger-pointing by you presumably intended to try and excuse
SAW from its service failures, which have been ongoing for several months now. In my view
your efforts fall far short and only increase the likelihood of a formal proceeding before the
Board to address the service issues. Moreover, as noted in recent legislation before Congress,
there is an expressed intention in the legislation to significantly revise the Rail Transportation
Policy and provisions addressing the Use of Terminal Facilities, to ensure that the Board will
take a more proactive role in resolving issues involving rail service and competition. As Counsel
to SAW, I would hope that you would encourage Mr. Wisener to respond to my letter and to take
a more positive and professional approach to the service issues which PYCO Industries, a major
SAW customer, has addressed to him and to this office.
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Letter to Tom McFarland. Page 2,

Sincerely.

Melvin F. Clemens, Jr.
Director

cc: Gail Kring, PYCQ Industries.
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Law OFFICE
TaoMas E McEFARLAND, PC.
208 SOUTH LASALLE STREET - SUITE 1890
CHICAGO, ILLINOIS 60604-1112
TELEPHONE (312) 236-0204
Fax (312) 201-9695
. mcfarland@aol.com
THoMAS £ MCEARLAND

June 8, 2005

By fax t0 202-565-9011

Mr. Meivin F. Clemens, Jr.

Director

Office of Compliance and Enforcement
Surface Transportation Board

1925 K Sueet, N.W. - Suite 780
Washington, DC 20423-0001

Re:  Service Complaint by PYCO Industries, Inc.
Dear Mel:

This responds to your recent letter about the above subject. Attached to your lefter were
copies of three letters to the Board from Mr. Gail Kring of PYCO. However, the following
attachments to Mr. Kring’s letter of April 5, 2005 were omitted and have not been furnished in
respornse 1o my request:

(D letter from PYCO legal counsel to BNSF dated on or about March 11, 2005;

) letter of PYCO’s legal counsel dated March 28, 2005 summarizing a meeting
between representatives of PYCOQO and BNSF on March 25, 2005; and

3) map showing the location of PYCO Plant Number 2 and related trackage.
The service difficulties being experienced by PYCO have resulted primarily from the

following factors, all of which are beyound the ability of South Plains Switching (SAW) to
control:

(1)  Delay resulting from BNSF’s practice of accumulating loaded PYCO cars for
larger outbound wainloads. It is alleged in Mr. Kring’s letter of May 3, 2005 that railcars loaded
at PY'CO are resting from four to seven days before being switched onto an outbonnd train.

SAW is informed and believes that the reason for that delay is BNSF’s practice of holding loaded
PYCO cars near origin to make up larger outbound trainloads. After SAW delivers loaded
PYCO cars to BNSF’s Lubbock Yard for interchange, BNSF transports those cars several miles
to Burris, TX where they are held until enough cars have been accumulated to make a large
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Taomas E MCFARLAND

Mr. Melvin F. Clemens, Jr.
June 8, 2005
Page 2

trainload. That practice benefits BNSF, but harms PYCO. PYCO is blaming SAW for this
delay, but BNSF, not SAW, is solely responsible for this delay.

(2) BNSF’s failure to provide SAW with timely access to BNSF’s yard for
interchange of PYCO’s traffic. There have been many days when SAW has had traffic for
PYCO and others ready for interchange to BNSF, but BNSF has refused to accept the traffic until
the following day or later. Not only does that delay the time when the interchange is
accomplished, the traffic unable to be interchanged remains on SAW?’s tracks causing increased
congestion and further delay. Attached to this letter as Appendix 1 are copies of communications
sent by SAW to representatives of BNSF documenting BNSF’s service failures both before and
after PYCO experienced service difficulties at Plant Number 2. Mr. Ice is BNSF’s Executive
Vice Present and Chief Operating Officer at BNSF corporate headquarters in Fort Worth, TX.
Mr. Curtright is a regional BNSF operations officer in Kansas City, MO with jurisdiction over
Lubbock, TX operations. Mr. McCraken is BNSF Trainmaster locally at Lubbock, TX. Despite
SAW?s complaints, BNSF’s failure to provide reasonable interchange service has worsened,
especially during the period of PYCO’s increased traffic volume and service difficulties. SAW
cannot provide service to PYCO if BNSF will not interchange PYCO traffic with SAW ona
timely basis.

(3)  BNSF’srefusal of requests by both SAW and PYCO to reinstall the switch and
track connection to Track No. 330 to permit SAW to serve PYCO in an efficient manner.
Attached to this letter as Appendix 2 is a copy of a drawing of trackape in the Lubbock area as it
existed in 1992 and at the time of SAW’s acquisition of that trackage in 1999.

PYCO’s Plant Number 2, which was constructed in 1994, and related trackage have been
added to the drawing (extending from Track No. 323 near the center of the drawing). Track No.
330 is shown at the far right of the drawing. Although Track No. 330 was conveyed by BNSF to
SAW in the 1999 sale, BNSF on its own volition removed the switch and track connection
between Track No. 330 and the BNSF main line shortly after the sale.

As aresult, SAW is required to provide service to PYCO by means of Track No. 310,
which is shown on the left side of the drawing. Track No. 310 extends through private property
owned by Farmers Compress, another SAW shipper. Track No. 310 goes right through Farmers
Compress’s plant loading dock in Warehouse 1. Track 310 also passes adjacent to Farmers
Compress Warehouse 3. Those facilities regularly provide rail traffic for SAW. Track No. 310
is often blocked for extended periods in conjunction with loading, unloading and switching
activities being performed at one or both of those Warehouses. That has resulted in considerable
delay in providing rail service to PYCO over Track No. 310.

In addition, Track No. 310 is constructed of 90-pound rail, which is inadequate to
accommodate the larger volumes of 100-ton cottonseed loads being transported over that Track.
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THOMAS E MCEARILAND

Mr. Melvin F. Clemens, Jr.
June 8, 2005
Page 3

As a result, SAW was required to take Track No. 310 out-of-service for a few days in early April
in order to make emergency repairs to ensure safe rail operations. The need for additional repairs
of that nature is likely to recur. As aresult, SAW and PYCO have attempted to secure BNSF’s
approval of means to provide service 1o PYCO more efficiently. Attached to this letter as
Appendix 3 is a copy of a letter from an attorney for SAW to an attorney for BNSF, dated March
25, 2005, in which, among other things, SAW, for the benefit of PYCO, requested that BNSF put
the switch to Track No. 330 back in place and permit SAW to provide rail service to PYCO via
Track Nos. 330, 323 and the main line. According to Mr. Kring’s letter to you of April 5, 2005
(at page 2), Mr. Kring made the same request of BNSF at a meeting between PYCO and BNSF
on March 25, 2005. BNSF has not responded to the request in SAW” letter of March 25 , 2005.

There is no indication in any of Mr. Kring’s cotrespondence that BNSF has responded to
PYCO’s request. SAW is unable to provide improved rail service to PYCO via Track No. 330 as
long as BNSF continues to refuse to restore the switch and track connection to Track No. 330.

(4)  PYCO does not have nearly enough of its own track capacity in the Lubbock area
to accommodate the larger volumes of traffic that it has recently begun to ship from Lubbock. In
view of PYCO’s lack of adequate infrastructure, SAW leased its Track No. 9298 to PYCO for
storage of cars at nominal rental. A copy of that lease is attached to this letter as Appendix 4. As
a further accommodation to PYCO, SAW has not imposed a charge in its tariff of $50 per car
inbound to storage track and $40 per car outbound from storage for switching cars to and from
storage tracks. As a further accommodation to PYCO, SAW has permitted PYCO to move cars
on the leased track with PYCO’s equipment.

SAW was shocked when PYCO complained to the Board about SAW’s service. Without
SAW’s lease of track to PYCO and other active SAW cooperation, PYCOQ would not have been
able to ship nearly as much traffic from Lubbock as PYCO has been able to ship.

As of the date of this letter, there are more than 150 PYCO loaded or empty cars in the
Lubbock area. More than 60 of those cars are located on Leased Track 9298. Another 40 cars
are in BNSF’s Yard because of the absence of track space on PYCO or SAW. The volume of
PYCO’s traffic is straining SAW’s ability to provide adequate rai} service to PYCO and SAW’s
other customers. SAW has under consideration several alternatives to alleviate the situation,
including potential embargo and switching charges to and from storage tracks. The absence of
sufficient track space on PYCO property is a major cause of PYCO’s service difficulties.

BNSF’s failure to interchange traffic with SAW on a reasonable basis and BNSF’s refusal
to restore the switch and track connection to Track No. 330 are in apparent retaliation against
SAW for having brought suit against BNSF to enforce provisions of the Line Sale Agreement
between SAW and BNSF for the Lubbock trackage. On April 22, 2004, a jury in a Tarrant
County, Texas issued a verdict in favor of SAW and against BNSF on all four issues involved in
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that lawsuit (copy of jury verdict attached to this letter as Appendix 5).

BNSF’s uncooperative behavior toward SAW and its shippers materially worsened after
BNSF lost that case. For example, SAW’s service records show that there were empty tracks in
BNSF’s Yard in instances in which BNSF refused to interchange with SAW on the alleged
ground of congestion in BNSF’s Yard (see Appendix 1 attached to this letter). In other words,
BNSF refused to interchange with SAW because BNSF was unwilling to do so, not because it
was unable to do so.

A number of allegations in Mr. Kring’s several letters to you require a brief response.

(1)

)

©))

Allegation - April 5. 2005 letter, page 2 - Mr. Wisener’s allegedly failed to
provide information regarding repairs to the track serving PYCO.

Response - information on that subject was provided in a letter from SAW’s
counsel faxed to PYCO’s counsel on April 5, 2005, item number 6 on page 2
(copy attached as Appendix 6). PYCO was advised that Track No. 310 was
between 4 and 4% inches out of level, with no support for the track on the north
rail, requiring immediate repair for safe operations. PYCO was advised that the
repairs would take 3 to 5 working days.

Allegation - April 5, 2005 letter, page 2 - South Plains has made no efforts to
repair a derailment near PYCO Plant No. 1.

Response: this was a derailment of three loaded 100-ton cottonseed cars that was
caused by a PYCO employee’s faulty operation of a switch. Mr. Wisener
attempted 1o get a crane capable of rerailing 100-ton cars on the scene on the same
day of the derailment, but a crane of that size was not immediately available.
Lubbock is located in a remote area of western Texas. However, Mr. Wisener
was able to get such a crane to rerail the cars the very next morning, which was a
weekend day. SAW acted promptly in repairing this derailment that SAW did not
cause.

Allepation - May 3. 2005 letter, page 2 - SAW has instigated a per car surcharge.

Response - the surcharge amounts to only $20 per car. It is designed to partially
offset the increased cost of switching and storing cars for PYCO on SAW’s
tracks. There is a published switching charge of $50 per car inbound to a storage
track and $40 per car outbound from a storage track in SAW’s tariff. SAW could
have assessed that charge on all cars in storage for PYCO, but refrained from
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doing so. The much lesser surcharge was published and noticed to PYCO in
accordance with the law.

(4)  Allegation - May 23, 2005 letter, page 1 - Attached Railroad Switching Log
shows railcar switching problems.

Response - the Log does not identify service failures attributable to SAW. For the
most part, service delays were attributable to waiting for BNSF operations (May
11, 2005) and SAW personnel being required to cease operations due to the 12-
hour Hours of Service law. (May 17, 2005).

It is respectfully submitted on the basis of the foregoing that there is no basis either for an
action for directed service under 49 U.S.C. § 11123, or fora complaint for failure to provide
adequate rail service on reasonable request under 49 U.S.C. § 11101(a).

Very truly yours,
/( v Yo (;MM

Thomas F. McFarland
Artorney for South Plains
Switching, Ltd. Co.

TMcF: kd:wp8. 0\ 109 N\itrmfe]

cc: Mr. Gail Kring, by fax to 806-744-3221
Mr. Larry Wisener, by fax ro 806-828-4863
Gary R. McLaren, Esq., by fax to 806-785-2521
James L. Gorsuch, Esq., by fax ro 806-771-6476
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BEFORE THE
SURFACE TRANSPORTATION BOARD
PYCO INDUSTRIES, INC. -- )
ALTERNATIVE RAIL SERVICE -- ) F.D. 34802
SOUTH PLAINS SWITCHING LTD. )

VERIFIED STATEMENT OF MR. ROBERT LACY
IN SUPPORT OF PETITION FOR
ALTERNATIVE RAIL SERVICE

THE STATE OF TEXAS  §

§
COUNTY OF LUBBOCK  §

BEFORE ME, the undersigned authority, on this day personally appeared ROBERT
LACY, who after being duly sworn, stated under oath stated as follows:

1. “My name is ROBERT LACY. I am over the age of eighteen (18) years,
am competent to make this Affidavit, and affirm that the following statements
are within my personal knowledge and are true and correct.

2. I am presently employed by PYCO Industries, Inc. (“PYCO”) as Senior
Vice President of Marketing. I have been continuously employed by PYCO for
the previous 15 years. As part of my job responsibilities, I oversee rail
shipments to and from PYCO’s facilities in Lubbock, Texas, known as Plant No.
1 and Plant No. 2. [ also communicate with representatives of South Plains
Switching Ltd. (“SAW?), including Mr. Larry Wisener, about the switching of
railcars being utilized by PYCO.

3. I began advising SAW in the early days of 2005 that PYCO’s switching
needs would be increasing due to the company’s increased sale of cottonseed
byproducts resulting from record cottonseed production. I spoke with Mr. Larry
Wisener about the projected switching increases in January 2005, informing him
that beginning approximately April 1, 2005, PYCO would be increasing its
product shipments by rail.

4. Mr. Wisener’s response at that time was that he could not promise any
results to PYCO’s increased rail traffic because he was being hampered by the
BNSF. When pushed for details, Mr. Wisener gave some details about an
ongoing lawsuit between SAW and BNSF and essentially told me that he
probably couldn’t accommodate any increases unless PYCO could help relieve
switching pressures being placed on him by the BNSF.



5. Accordingly, PYCO contacted the BNSF and ultimately met with an
attorney for BNSF, Mr. Don Herrmann, in March 2005. PYCO detailed its
anticipated needs to Mr. Herrmann along with a suggested solution related to
unlocking a particular switch, Switch #231, to perhaps relieve switching
pressures. Mr. Herrmann vowed to relate the information to his client, BNSF,
and we believe he did so.

6. During April 2005, Mr. Wisener’s attitude towards PYCO stiffened after
he mentioned that he learned of our meeting with the BNSF’s lawyer.
Correspondence was exchanged between our local attorney and Mr. Wisener’s
attorneys and it became evident to the management of PYCO that Mr. Wisener’s
bullying attitude was only growing worse and that switching was becoming more
of'a problem on a daily basis.

7. Accordingly, PYCO grew tired of trying to pursue an amicable solution
among all the parties and contacted the Surface Transportation Board (“STB”).
After we began discussions with the STB, and began drafting a formal complaint
to the STB of which Mr. Wisener gained knowledge, switching operations
suddenly began to steadily improve. Since this was PYCO’s only goal to begin
with, PYCO chose not to file a formal complaint with the STB, thinking that
matters had been resolved.

8. On or about September 2005, Mr. Wisener informed me that he wanted to
get out of the railroad business and was interested in selling SAW and wanted to
know if PYCO was “interested in buying a railroad.” 1 communicated this
conversation to our management team at PYCO.

9. On October 11, 2005, PYCO’s attorney, Gary McLaren, forwarded a
letter he received from one of Mr. Wisener’s attorneys, Jim Gorsuch, setting
forth a Letter of Intent between PYCO and SAW. The Letter of Intent contained
binding language for the purchase of a “shortline railroad business in East
Lubbock™ for $5,500,000. A copy is attached as Exhibit “1”. There was no
listing of the assets included in the offer and no discussion had ever occurred
between SAW and PYCO about specifics of such a sale, other than very
gerieralized discussions. Mr. Wisener’s lawyer wanted a response within 6 days,
before the close of business on October 17, 2005.

10.  Having further discussed the matter, we instructed our lawyer on October
13, 2005, to send to Mr. Gorsuch a simple proposed “due diligence” paragraph to
be added to the Letter of Intent. This, we believed, was a minimal solution that
would allow PYCO to gain financing of a possible solution and to assemble
details to be approved by our board of directors. We also believed that a simple
paragraph, as opposed to rewriting the entire document, might keep Mr. Wisener
in a calm enough state to continue discussions about a purchase of certain assets.
A copy is attached as Exhibit “27.

b




11. On November 3, PYCO received a letter from Mr. Wisener, a copy of
which is attached to this verified statement as Exbibit “3”. The letter cut off
negotiations. This was the first time that PYCO was aware that SAW did not
intend to move forward with revising the Letter of Intent or continuing with
discussions about the purchase of SAW assets. Then matters between SAW and
PYCO grew measurably worse.

12. On November 17, I received an angry call from Larry Wisener. He said
that PYCO needed to come to his office and hear from him how things were
about to change between SAW and PYCO. Having been to Mr. Wisener’s office
before in situations where Mr. Wisener progressively becomes more profane and
begins discussing how he can “throw out” people that have opposing opinions,
none of the PYCO management team wished to suffer through another of these
unpleasant episodes.

13.  During the November 17 telephone conversation with Mr. Wisener, 1
came to the conclusion that his tone and attitude represented a genuine business
threat to PYCO. 1 reduced our conversation to written notes and began making
contemporaneous notes concerning SAW beginning on November 17. These are
attached as Exhibit “4”.

14. I called Mr. Wisener on November 18 concerning a letter PYCO received
from SAW canceling the lease of track #9298. Mr. Wisener was very belligerent
and began telling me that he was in charge of SAW and that PYCO was going to
have to fend for itself because doing business with SAW was about to become a
lot more costly. It was apparent during the conversation that Mr. Wisener
continued to be upset that PYCO did not “buy a railroad.”

15.  As my attached notes since November 17 indicate, there has been a
substantial, measurable deterioration in rail service supplied by SAW since
November 17, 2005. All efforts to resolve the switching problems with SAW
have been unsuccessful and the attitude of Mr. Wisener towards PYCO continues
to be just short of physically confrontational. PYCO management is concerned
about possible physical retribution by Mr. Wisener.

16. PYCO utilizes about 6,250 railcars per year. At present, it is not feasible
eccnomically to convert any significant percentage of our product shipments
from rail to truck due to the transcontinental nature of the shipments and the
profit margin of the products being shipped. Consequently, it is imperative to the
continued operations of PYCO that adequate rail service be restored.

17. PYCO’s present service deficit amounts to 14 railcars per day at Plant
No. 1. PYCO needs 26 cars per day at Plant No. 1 and SAW has reduced service
to Plant No. 1 to only 12 railcars per day.

18. SAW failed to provide any service to PYCO’s Plant No. 2 for
approximately six days during the 2005 Thanksgiving holiday period. While



service has been presently restored to the requested 12 railcars per day since
Thanksgiving, SAW continues to fail in providing at least one boxcar per day to
Plant No. 2 as has been repeatedly requested.

19. Based upon the present number of switches by SAW, PYCO will run out
of storage capacity for its products by mid-January 2005. Already the lack of
adequate switching has resulted in delayed and cancelled orders with customers
of PYCO.

20.  PYCO could handle 26 railcars per day at Plant No. 1 if an alternative
carrier could utilize SAW trackage. Currently, SAW has placed a derail in such
a position so as to limit car movement to track owned by PYCO. Under the
present derail placement, the maximum number of cars that PYCO can
accommodate is 16 to 17 railcars per day; however, PYCO is forced to order
only 12 cars per day because SAW will not place the cars where requested.
Consequently, PYCO presently faces a 14 railcar per day shortage, and when
coupled with the inability to get boxcar switching at Plant No. 2, PYCO incurs a
daily loss as a direct result of SAW’s inadequate switching.

21.  As a direct result of SAW’s switching deficiencies, PYCO is suffering
economic losses on a daily basis resulting from delays in shipment by SAW.
The slowness of PYCO’s rail shipments is resulting in both delayed revenues
from slowed shipments and lost sales. I directed PYCO staff to supply me with a
summary of all delayed cars and also lost sales due to lack of cars. On the basis
of that information, I have prepared the chart below which summarizes the losses
mentioned herein that have accrued since November 17, 2005. There are two
main sources of damages arising from the SAW service inadequacy: losses due
to delays in shipment and losses due to lack of cars resulting in lost sales.

Avg

Calculation of Damages

*Losses Arising from Delayed Cars:
Tank Cars Behind Schedule (oil)
Box Cars Behind Schedule (lint)
Gondola Cars Behind Schedule

Approximate Total Tons CS

Losses Arising from Lack of Cars
Resulting in Lost Sales

Tank Cars

Gondola Cars (CS)

TOTAL CURRENT DAMAGES

# Ibs/tns ) Total Interest | Carrying Total
Cars per Car Total Ibs/ns P(rfsc):e Revenue Cost Cost ($) Damages ($)
8 185,000 1,480,000 0.33 488,400 6.00% 29,304
12 129,320 1,551,840 0.14 217,258 6.00% 13,035
50 95 4,750 127.00 603,250 6.00% 36,195
9,375 25.00 234,375
/
30 185,000 5,550,000 0.33 1,831,500 1,831,500
525 95 49,875 127.00 6,334,125 6,334,125

*Currently only Interest Cost and Carrying Cost damages. Continued delays will result in additional charges by

customers or lost sales.

$8,478,534



22.  Should PYCO be forced to shut down operations as a result of the above-
described switching problems, PYCO’s very survival could be threatened. The
corporation’s value as a going concerned is approximately $150,000,000. Daily,
PYCO is placed in the position of losing corporate goodwill and contractual
integrity with its owners and customers as a direct consequence of switching
problems. Focusing only on the value of the inventory that could be lost through
a long term shut down, the inventory at risk is valued at approximately
$95,000,000.

23.  All discussions with SAW since November 17, 2005, to restore adequate
rail service have proven unfruitful. As a member of PYCO’s management team,
the present switching difficulties are an imminent threat to the financial
wellbeing of PYCO and we have no reason to believe that adequate service is
going to be restored within a reasonable period of time short of intervention by
the Surface Transportation Board.”

Further, Affiant saith not.

foeer
/

ROBERT LACY

SWORN TO AND SUBSCRIBED BEFORE ME on this the l@éjday of December, 2005, to
certify which witness my hand and seal of office.

L Bugdon

Not\a,ry Public State of Texas

L
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ISA
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JAMESL.GORSUCH, P.C.

Attorney at Law

4412 - 74" Street, Suite B-102
Lubbock, Texas 79424

Telephone: (806) 771-6474
Facsimile: (806) 771-6476

jgorsuch@nts-online.net
October 11, 2005
Via Facsimile:
Mr. Gary R. McLaren
RICHARDS, ELDER, SRADER,
PHILLIPS & McLAREN, L.L.P.

5214 58" Street, Suite 302
Lubbock, Texas 79424

Re:  Sale of Portion of the Assets and Obligations of South Plains Switching, Ltd. Co., to Pyco
Industries, Inc.
Letter of Intent

Dear Mr. McLaren:

This Letter of Intent sets forth our agreement and understanding as to the essential terms of
the sale to Pyco Industries, Inc. (“Purchaser”), by South Plains Switching, Ltd. Co. (“Seller”), ofa
portion of Seller’ s business (“Business”) located in Lubbock County constituting a shortline railroad
business in East Lubbock. The parties intend this Letter of Intent to be binding and enforceable and
will inure to the benefit of the parties and their respective successors and assigns.

1. Purchased Assets. At the closing, Purchaser will purchase the specific assets set
forth in the Sale Agreement associated with the Business, including all contracts and
agreements, and all legally assignable assets and obligations.

2. Assumed Liabilities. Purchaser will assume as of Closing Date the liabilities and
obligations set forth in the Asset Sale Agreement between South Plains Switching,
Ltd. Co., and The Burlington Northem & Santa Fe Railway Company, executed in
May of 1999. In addition, Purchaser will assume the liabilities and obligations
arising in connection with the operation of the Business by the Purchaser after the
Closing Date.

3. Purchase Price. The purchase price will be $5,500,000.00, payable in cash in
immediately available funds on the Closing Date.
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6.

Pre-closing Covenants. The parties will use their reasonable best efforts to obtain
all necessary third party and governmental consents, if required, including all
certificates, permits and approvals required in connection with Purchaser’s operation
of the Business. The Seller will continue to operate the Business consistent with past
practice. The parties agree to prepare, negotiate and execute a Purchase Agreement
which will reflect the terms set forth in this Letter of Intent.

Expenses. Subject to the provisions of this Letter of Intent, each party will pay all
of its expenses, including legal fees, incurred in connection with the acquisition of
the Business.

Confidentiality: Any information obtained by Purchaser from Seller regarding this
sale, will be kept strictly confidential.

Seller and Purchaser warrant that they have all required authority to enter into this Letter of
Intent, and both Purchaser and Seller represent that they have full permission from the Board of
Directors and the Officers to enter into this Letter of Intent.

If you are in agreement with the terms of this Letter of Intent, please sign in the space
provided below and return a signed copy to James L. Gorsuch, P.C., by the close of business on
October 17, 2005. Upon receipt of a signed copy of this letter, we will proceed with our plans for
consummating the transaction in a timely manner.

Very truly yours,

SOUTH PLAINS SWITCHING, LTD. CO.

By:

CHIEF OPERATING OFFICER

PYCO INDUSTRIES, INC.

By:

CHIEF OPERATING OFFICER

T




————

UL 11l CUUJY LU 10 SJIIED L BURDULN L VBUD /I /LDYT YD P.1

JAMES L. GORSUCH, P.C.

Attorney at Law

*4412 - 74™ Street, Suite B-102
Lubbock, Texas 79424

Telephone: (806) 771-6474
Facsimile: (806) 771-6476
jgorsuch@nts-online.net

FAX COVER SHEET

DATE: October 11, 2005
TO: Gary McLaren
Fax 785-2521
FROM: Jim Gorsuch
RE: LETTER OF INTENT

LA R R EE R EEEREREEEEESEEEEEEEEEAEEE SRR EREE EEEERERERE R ¥ ERESEEY

TOTAL NUMBER OF PAGES SENT, INCLUDING THIS PAGE:_ 3

If you do not receive legible copies of dll pages, please
telephone (806)771-6474 immediately and ask for JAN.

LA E L E R R E R EESEERREEREEEEER LR EREEEEEE R RS R R LSRR EE R EERE NSRS

The information contained in this fax is considered by the sender to be confidential and may
be of an attomey-client privileged nature. It is intended only for the use of the individual or
entity named above. If the reader of this message is not the named recipient, you are hereby
notified that any dissemination, distribution, or copying of this communication is prohibited.
If you have received this communication in error, please notify us by collect telephone and
return the original message to us at the address above at our expense. This paragraph does
not apply to pleadings or other documents intended for filing in public records, or for filing
with any department or agency whose records are open to the general public for inspection.
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PHILLIPS & MCLAREN, L.L.P.

ATTORNEYS AT LAW
GARY R. MCLAREN
J{\MEY LANEY PHILLIPS 3305 66™ STREET, SUITE 1A gmelaren@sbeglobal.net
Jjameyp@sbeglobal.net LUBBOCK, TEXAS 79413

TELEPHONE (806) 788-0609
TELECOPY (806) 785-2521

October 13, 2005

Mr. James L. Gorsuch, P.C.
Attomey at Law

4417 74™ Street, Suite B-102
Lubbock, Texas 79424

Via Telefax No. 771-6476

RE:  Letter of Intent
Dear Jim:

As you know, PYCO is still in the early stages of looking at the purchase of your client’s assets.
Much remains to be done in terms of investigation and evaluation of the purchase.

We would need to add the following provision to your proposed Letter of Intent in order to move
forward.

Purchase Conditional Upon Due Diligence and Financing. Seller acknowledges
and agrees that Purchaser’s purchase of the assets made the subject of this
Letter to Intent is conditional and contingent upon Purchaser’s satisfaction with
the results of Purchaser’s due diligence in the investigation, evaluation and
appraisal of said Assets, at Purchaser’s sole discretion. Seller further
acknowledges and agrees that Purchaser’s purchase of said Assets is further
conditional and contingent upon Purchaser’s ability to obtain financing for the
purchase of said Assets at terms and conditions favorable to Purchaser, at
Purchaser’s sole discretion. Seller further acknowledges and agrees that should
Purchaser be dissatisfied with the results of its due diligence concerning these
Assets, or be unable to obtain financing for the Assets at terms and conditions
favorable to Purchaser, both at Purchaser’s sole discretion, then Purchaser is
entirely relived of all obligations and duties arising under this Letter of Intent,
save and except the duty and obligation of Confidentiality as provided for
herein.




October 13, 2005
Page 2

Please let me now if this is acceptable.

Yours very truly,

GRM/cjh
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SENDING CONFIRMATION

DATE : OCT-13-2005 THU 16:33
NAME : GARY MCLAREN
TEL : 806 788 1807

PHONE : 7716476
PAGES : 3/3

START TIME : OCT-13 16:32
ELAPSED TIME : 00723"

MODE : ECM
RESULTS : OK

FIRST PAGE OF RECENT DOCUMENT TRANSMITTED...

COVER

FAX
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To: James L. Gorsuch
Fax#: 171-6476

Re: Letter of Intent
Date: October 13, 2005

Papes: 3 - including cover sheet
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South Plains Lamesa Railroad, Litd.
South Plains Switching, Ltd. Co.
P. O. BOX 64299 LUBBOCK, TEXAS 79464
PHO: (806)828-4841 FAX: (806)828-4863

November 3, 2005
gy 6 32008

Mr. Robert Lacey
PYCO Industries

P. O. Box 841
Lubbock, TX 79408

Dear Mr. Lacey:

South Plains Switching, Ltd. Co., (SAW) has come to the conclusion after discussions
with PYCQ’s attorney that an agreement on a letter of “intent to purchase” certain assets
of SAW cannot be reached.

SAW is going forward with talks to other prospective buyers if none are found to be
satisfactory, SAW will continue to operate all its property in Lubbock.

However, in the interim, SAW feels it must request, for liability and violation of FRA
Rules and Regulations, that PYCO Industries cease all plant operations on SAW property
immediately. Storage of and placement of PYCO equipment needed for its operations
needs to be addressed as soon as possible.

Please call or have a PYCO representative contact me at my office in Slaton, TX, to
discuss future operational and rail service issues required of SAW. Your immediate
attention to this matter will be appreciated.

Respect)ﬁxlly,

Larry D_ WISCHCI'_
President

Page 1 of 2




EXHIBIT 4




South Plains Lamesa Railroad
November 17, 2005

3:45pm

Larry Wisener called to ask me if we had received his letter dated November
3™ (copy of letter available) and was wondering why we haven’t been in
touch with him to discuss our operational needs. I explained that we had
received his letter and that we knew that he was going to make the rules and
we didn’t believe that we would have any input in his decisions. He said we
were ignoring his requests and that w had been loading seed cars on his track
again (track between dump 5 and seed stacks). I told him politely “no sir,
we have been loading seed inside our plant.” He accused me again of the
same thing and I politely stated again that “we were loading inside our plant
from seed house number one and that we did not have any fumigated seed in
the area that he indicated.” He started telling me that we were not going to
be able to get on his tracks anymore and that he was putting in a derail to
make sure that we couldn’t get on his property to switch our cars. He said
that we needed to sit down with him so he could tell us how much he was
going to charge us to store our cars, to service our plant, and that he was
canceling the lease on track #9298. He said he had 100 seed cars on that
track and that he wasn’t going to allow us to keep cars over there for free
anymore. He mentioned other leases that he was looking at that he would be
canceling soon and that we had better come over and talk Larry said that he
wasn’t going to store cars for us anymore and was going to turn them back
to the BNSF and they could store them for us.




November 18, 2005

8:30am

Lewis, Ronnie, Kelly, Les, and I went down into the plant to plan how we
need to go about our business. Larry did put the derail on the track so that
we could not get on his property and we told our people to do what they
could do and we would request in writing anything that we needed the SAW
to do to service our operation.

9:15am

Lewis came to the office with a plan to move our cars around inside of our
plant and asked if we could call Larry and see if he could move the derail
back about 100 feet to the drainage ditch where it was place last time. With
the derail where it was currently, we did not have enough room to put a car
on the switch in order to get it weighed. With the switch moved, we would
be able to get all of the cars ready inside our plant in order to have the daily
switches ready for them and make everything easier for both parties.
9:30am

Received a letter dated November 17" canceling the lease of track #9298
effective February 28, 2006.

11:00am

[ place a call to Larry and ask him if he could move the derail back to the
drainage ditch so that we could get all the cars weighed and ready for him
daily. He said that he was busy and would have to look at it later. That is all
that I wanted from him and asked if he would let me know. He told me that
he had been going through all of the leases and encroachments and there
were a lot of loose ends that he was going to cancel. He said that it included
overhead conveyers and roads that he would be sending a letter out to
cancel. And that he wasn’t going to store any cars for us and needed us to
come and talk to him about how much he was going to charge us for all
services. I told him that if he was going to tell us what he was going to do,
would there be any need in us coming to talk to him. He said if you care
about your operation you need to come over. 1 said that if he already things
set; we didn’t need to go sit down with him just to listen to him vent and
argue about everything. Larry said that we wouldn’t argue about anything
because there was nothing for us to argue about. I again said that we didn’t
need to sit down with him if he had things figure out already. Larry then
told me that he was going to set charges for everything that he could and
cancel leases and that we would have to try to figure out how to take care of
ourselves. I told him that we are working on taking care of ourselves and he
stated that is was going to cost a lot of money for us to continue doing



business with his railroad and that we would start receiving letters next week
on cancellations and rates that he is going to charge us to switch and store
cars. [replied that all I had only the one question for him about the derail
and that I didn’t intend on getting into any further discussions at this time.
Larry then stated that the answer is no, he is not going to move the derail at
all. Isaid okay thanks for your time, bye.

We faxed in the list of cars needed on Friday morning and did receive a
switch at both plants at about 4:30pm.



November 21, 2005
9:00am
We sent in our switch list for the day and had everything lined out for them
to pick up from within our plants. Les observed Larry and 2 other guys
watching us switch from the derail that he had put in on Thursday. We have
figured out how to just barely get one car on that at a time in order to get
back to our scales and weigh the cars. I wouldn’t be surprised if he did not
move the derail slightly today so that the one car won’t fit anymore.
3:00pm
SAW switched both plants between 3 and 4 pm. Lewis observed only two
people on switch crew versus the usual 4-5, Rodney and Shad.



November 22, 2005

9:00am

Our guys have been looking at the track situation inside our plant because of
only being able to handle about 12 cars a day currently. They decided that if
they had the SAW switch our cars on the scale track instead of the shop
track or if we could get cars on both, we would be able to handle more cars
each day. Les asked Rodney (SAW) if we could get switched on both and
he replied that Larry would only allow them to do one pull per day. They
then asked if they would switch on the scale track today. Rodney asked
Larry and he said that they would switch only on the shop track. The switch
is inside our plant and we could lock it out and have the SAW set the cars
where we need them without any input from the Larry.

11:00am

We sent in our request for the days switching a little late because we were
waiting for the answer from the SAW concerning the scale track. We are
leaving the switch on the shop track for now until we here from our
attorney’s.

3:30pm

The SAW picked up cars at 10am this morning and did not leave any cars
for us to load. We had some seed cars that were not ready yet and they left
them. After they were loaded they set them out on our shop track to be
picked up this afternoon. This afternoon they pushed cars in on top of the
seed cars instead of pulling them out limiting the number of empties that we
could bring in to load. Les asked them if they would just put them on the
scale track and was told that Larry wouldn’t let them. Instead of making a
big deal out of it today we conceded to take what we had and will still
request in writing on Monday morning when we send our car list in that they
set the cars on the scale track. We will see what happens then.




November 23, 2005

9:30am

We sent in our order list as usual this week. We did not specify which track
that we wanted the cars to be placed. The SAW sent a notice to our office
on the 22" that they would be closed for the holiday and would not switch
on the 24™ and 25", We will start requesting cars be put on scale track on
Monday. Rodney (SAW) told Les that he would like to have our switch list
by about 5pm for the next day. The next switch will not be until Monday
morning and we were making the track change on the switch list so we
aren’t going to fax until early Monday morning. We did not get a switch at
plant #2 today and now will not get any cars to load over the long weekend.



November 28, 2005

7:30am

I sent the switch list to the SAW railroad and requested that the cars be
placed on the scale track and the loaded cars pulled from the shop track.
2:45pm

We got switched at plant #1 and they would not place the empty cars on the
scale track. They pulled the cars from the shop track and then placed the
empties back on the same track. Even though it would be easier to push in
on one track and pull out on the other.

4:30pm

Les talked to Rodney and was told they were having problems with their
engine today and would not be able to switch us at plant #2 again. We now
have not had a switch at plant #2 since November 22nd. We sent the switch
list to the SAW for tomorrow and sent a cover letter this time requesting that
the inbound cars be placed on the scale track (copy attached) at plant #1 and
that they switch as request on the 23™ and 28™ at plant #2.



November 29, 2005

8:00am

Les said that Rodney called him this morning and told him that they would
be switching at plant #2 this morning because they finally got their
locomotive working again. He also told Les that he would pull from the
shop track twice today if we could get cars loaded. He did not indicate
which track he would push cars into our plant.

12:00pm

We finally got a switch at plant #2. Larry has complained about storing cars
for us recently, but if the SAW would have switched us on the 23™ and 28",
we would have been able to load 36 more Gondolas and 6 more box cars by
today.

12:30pm

We were switch on the shop track again today. The first day they could
have said that they didn’t see the instructions, but today there is no reason
that the SAW didn’t know that we wanted the cars pushed in on the scale
track. Larry is being stubbom and is not going to switch the cars like we
request. The answer to his problems about having to store our cars and the
demurrage that we are incurring on our hopper cars can be attributed directly
to the SAW not being willing to switch on the scale track. We could load an
additional 5+ cars per day by using the scale track versus the shop track.
Since this nonsense began the first part of November, PYCO plant #1 could
have loaded an additional 80 cars. At this time we are behind 13 boxcars of
Linters, 5 hopper cars, 40 Gondolas, and about 6 tank cars. This could have
all been prevented and we would still be abiding by the rules that Larry put
in place.

5:00pm

We faxed our list in to the SAW railroad that still shows that we want the
cars placed on the scale track. We haven’t taken any other steps until we get
advice from counsel.



November 30, 2005
2:00pm
We received a switch at plant #2 as requested today. They pulled the cars
from the shop track at plant #1 at about 2:30, but when they pushed in our
empty cars about 15-20 minutes later it was on the shop track. This is the 3™
day in a row that the crew would not put the cars onto the scale track as
requested. That is another 5+ cars that we could have loaded tonight that are
going to be lost. It is costing PYCO a lot of money for him to deny our
switching requests each day, not to mention we are getting further behind
each day. I had noticed that I haven’t seen any charges for surcharges,
storage, or demurrage yet like was promised on one of our phone calls the
other day. Not only has he not sent the charges, but also the letters that he
was going to send to cancel all of our leases and easements.
4:45pm
We sent our switching request in along with the cover letter again telling the
SAW that we want our cars pushed in on the scale track. This is the fourth
day of asking and if it doesn’t happen tomorrow, we will need to take
additional steps to make sure that he has to switch us on the scale track.



December 1, 2005

11:30am

We were switched at plant #1 they pulled cars from the shop track and then
came back and pushed the empties onto the same track. They still will not
push the cars on the scale track where we requested.

1:30pm

We received our switch as ordered at plant #2. It seems that we are getting
that worked out at the present time.

4:30pm

We sent the fax in to order cars for Friday.

December 2, 2005

8:20am

Rodney at the SAW called and said that they didn’t receive the switch list
that Kelly had faxed at 4:30pm on Thursday. Les gave Rodney the
instructions over the phone and told him that we wanted the cars on the scale
track.

11:00am

The SAW pulled from the shop track as requested and then they pushed the
empties onto the same track. They still refuse to set the cars on the scale
track. We are only ordering the cars that will fit on the shop track; we
cannot order more cars until they start pushing the empties onto the scale
track.

12:00pm

We received the cars that were requested at Plant #2.

4:30pm

We sent in our order for cars to be placed on Monday. We continue to order
the cars for plant #1 to be placed on the scale track.



December 5, 2005

9:00am

We finally received an invoice today for charges incurred on the SAW
railroad. The normal bills were received as in the $20 per car surcharge that
the SAW starting sending a while back and $150 per loaded oil car sent from
plant #2 to Plant #1. Those two invoices were normal, but now we are
getting and invoice for $150 per car for each car that is constructively place
at either one of our plants. So far he has only billed us for November 21%,
22" and 23™ which are a few days after we started keeping this log again.
The $150 charge is on his new tariff that he sent to us in May.

10:30am

The SAW pulled the cars from the shop track and pushed them back onto the
same track, they did not give us the gondolas we ordered only the tank cars
and hoppers. Les told Rodney again today that we needed the cars pushed
on the scale track and was told that Larry still would not allow him to push
the cars on the scale track. There is no reason that Larry should be able to
dictate which track our cars get placed.

5:00pm

We still have not been switched at plant #2, but Rodney told Les he would
get it done before they went home. We will see in the morning. We are
sending the list to the SAW for Tuesday.



December 6, 2005

8:00am

We finally got switched at plant #2 at about 6pm last night. Les also told me
that at plant #1 we did not get any Gondolas to load yesterday, only tanks
and hoppers. Les said that when he would ask Rodney to push the cars on
the scale track he would only say that Larry wouldn’t let him do it that way.
11:30am

The SAW switched our cars to us, but we had asked for 12 Gondolas and 3
Tank cars and they only had 11 Gondolas and they tried to give us 4 tank
cars. We did not need the extra tank car and told Rodney to keep the car.
1:30pm

We received all of the cars that we ask for, but they were pushed in on the
shop track again. Les said that he asks Rodney about the scale track every
time they talk.




December 7, 2005

9:00am

I had an opportunity to sell 50,000 more tons of cottonseed at $120 today,
but did not take the bid because of our switching situation. This is another
case where the SAW is costing PYCO money by preventing us from
shipping the seed that we will need to move in order to hold everything that
we will receive.

11:00am

The SAW pulled the loaded cars at plant #2 and did not push anything into
us today. We had ordered 12 Gondolas and Les was told that they didn’t
have any empty Gondolas to bring.

11:30am

Rodney pulled the loaded cars from the shop track today and then set in 4
Gondolas to us, allowing us to pull them over to the meal track before he set
any more cars. This allowed us to take 16 cars today versus the normal 12
that we have been getting on the shop track. Larry still will not let his
employees switch us on the scale track, but Rodney bent the rules a little and
let us pull those cars to the other track before he set the ones that we had
ordered.



December 8, 2005

10:00am

We received our switch at plant #1. We did not ask for any Gondolas
because we were told they did not have any in town, but we did ask for 6
tank cars and 6 box cars to load. We received the 6 tank cars and only 2 of
the boxes because we were told that they had run out of box cars also. We
have a written order in with the SAW for a certain number of box cars each
day and he is responsible for getting them ordered from the BNSF. We did
not order any gondolas for plant #2 either, but we ordered 4 boxcars. We
were told that they would not switch today because they have no boxcars
available. It doesn’t look like we are the ones that are sitting on cars and
making the SAW use their tracks to store our empty cars. We were loading
6 tank cars, 2-4 boxcar, 2 hoppers, and up to 15 gondolas per day at plant #1
so if they would let us go, we would not have too many cars in town waiting
to be loaded.




December 9, 2005

11:00am

We did not order any gondolas for plant #2 for today; only 4 boxes were
requested the day before and not received. This morning we received 12
empty gondolas and no boxes. The reason for not ordering gondolas was
that we wouldn’t be able to load any until Monday because the tarp couldn’t
be pulled from the fumigated pile until Monday morning. We really need
boxcars to load our linters in at both plants, but at plant #2 we have to stack
them on the ground because we are out of room.

5:00pm

We finally got a switch today but they only set in 7 tank cars (4-empty, 3-
loaded). We didn’t get any boxes at plant #1 either which is going to put us
further behind each day. We order boxcars a month at a time for both plants
and tell the SAW how many cars we need each day. The SAW will send the
order to the BNSF or UP railroad on most equipment that we order, but on
the boxcars he doesn’t. He has a contract to store boxcars for the railroad
and says that he can get any boxcars that we need. I would say that isn’t the
case right now and we are in need of boxcars quick.




December 12, 2005

9:00am

Kelly Jack talked to the SAW about our lack of boxcars today and Dale told
him that they sent our order to the BNSF on November 21, when they
received it in their office. Kelly called the BNSF and was told that they
don’t have an order in from PYCO and haven’t seen on since the November
order was placed at the end of October. I told Kelly to send in an order
immediately to both the SAW and the BNSF so that we could get on record
needing the boxcars. I don’t know who was at fault on the order, but it
wasn’t a mistake in our office. The SAW did get the order from us and the
problem is between the SAW and the BNSF.

12:00pm

We received 12 gondolas at plant #2, but no boxes. At plant #1 we received
7 tank cars, 4-empty and 3-loaded on the shop track. We still need to get
some boxcars in town for us to get caught up on our linter shipments.

December 13, 2005

2:00pm

We received our switch at plant #2 and received 12 gondolas and 2 boxcars
as requested. Plant #1 was switched later and we 6 tank cars and 2-hoppers
(we just ordered 1) and no boxcars even though we ordered 5. We are still
in need of boxcars to ship out our linters.
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JOHN D. HEFrrNER, PLLC
1920 N STREET, N.W.
Svurra 800
WASHINGTON, D.C. 20038
(202) 263-41.80
HAX (202) 296-3939
j-heffner@verizon.net

Decembexr 19, 2005

Hon. Vernon A. Williams, Secretary
Surface Transportation Boaxrd

1925 K Street, N.W.

Washington, D.C. 20423-0001

RE: STB Finance Docket No. 34802, Petition
of Pyco Industries, Inc., for Emergency
Saervice Order over the tracks and facilities

of South Plains Switching Ltd.

Dear Mr. Williams:

I am writing on behalf of my client, West Texas &
Lubbock Railway Co., Inc. ("WTL") in connection with the
atove-captioned proceeding. Subject to the caveats and
cenditions identified below and pursuant to the Board's
regulations al 49 CFR 1146 (Expedited Relief fox Scrvice
Emergenciesg), WTL is willing to provide alternative rail
service for Pyeco Industries, Tne. (Pyco) and other
customers currently served by the South Plaines Switching
Ltd. (SAW) at Lubbock, TX.

WTL is a class III short line railrxoad owned by Permian
Basin Railways, inc. (rYermian), a short line railroad
holding company headquarxtered in Chicago, IL. WTL
currently owne and operates over 100 miles of track in and
around Lubbock, TX, and contiguous areas. WTL currently
hancdles approximately 4000 carloads of traffic annually
utilizing 3 engines and 10 employees. WTL connects with
the Burlington Northern Santa Fe Railway (BNSF) at
Lubbock. WTL's owner, Permian Basin, currently owns Cwo
other short lines in the southwestern part of the country
and will be acquiring a third property on December 22,
2005. Its senior management collectively has over 125
y2ars of experience in providing railroad service, much of
it obtained through employment with either class I carriers
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or other regional or short line railxoads before starting
Permian BRagin in 2002.

Pyco seeks alternative service from WTL because its
current carrier (SAW) is either unwilling and/or unable to
provide service. Barring relief from the Board, Pyco and
SAW’'s other Lubbock area customers will eithexr be forced to
turn to truck service permanently or even shut down
operations. WTL hao reviewed the Board's alternative
service regulations and believes that Pyco and SAW’s other
Lubbock area cuatomers are entitled to relief.

Briefly, the Board's regulations require that the
alternative rail sexvice provider -- WIL here -- 1) cowmit
to providing service, 2) be able to provide service safely
without deyrading service to its exieting customers, and 3)
be able to provide service without unreasonably interfering
with the incumbent carrier's ability to sexrvice the needs
of its own customers.

In response, WITL states:

1. Subject to its making appropriate arxangements
with BNSF for interchange of Pyco's traffic and
the traffic of SAW’s mther Tawbbock area customers
and commercial arrangements with BNSF for
transfer of freight and further subject to WTL's
determining that it can safely operate over the
subject track, WTL will commit to providing
sexvice to Pyco and other customers o1 the
subject line of SAW. The fact that WTL has a
lonygstanding, good relationchip with BNSF
generally and its people in Lubbock specifically
ahonld help to insure a smooth takeovexr of
operations.

2. WTL represents that it can undertake to provide
the requested service without jeopardizing
service to ily current customers. WTL hag
sufficient locomotives, crews, equipment, and
evperience that it can provide service over SAW
without affecting service over its own railroad.
In that regard, WTL will assign one of its own
engines to sexrve customers on the affected
trackage and is making arrangements to bring in
additional power from anothe:r subsidiary.
Furthermore, because WTL's railroad is physically

“
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separate from SAW's Lubbock trackage, there
should be no operating conflicts or other
operational problems.

3

3. Because Pyco seeks alternative rail sexvice
authority covering all of SAW’s trackage and
operations in the Lubbock area, WIL‘s service
would replace that of SAW entirely. Accordingly,
WTL‘s operations should not adversely affect
those of the incumbent carrier [SAW].

Please contact me if you have any questions
Sincerely yours,

S

Jaohn D. Heffnex
Counsel for West Texas
& Lubbock Railway Co., Inc.

cc: Mr. Melvin Clemens (by fax)
Charles Montagne, Esqg.
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SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 34802

PYCO INDUSTRIES, INC.~ALTERNATIVE RAIL SERVICE-
SOUTH PLAINS SWITCHING, LTD. CO.

Decided: January 25, 2006

On December 20, 2005, PYCO Industries, Inc. (PYCO) filed a petition under 49
U.S.C. 11123 and 49 CFR part 1146," seeking an order authorizing interim alternative
rail service, for an initial period of 30 days and a total period of not more than 270 days,
over the lines of South Plains Switching, Ltd. Co. (SAW) in Lubbock, TX, by West
Texas & Lubbock Railway Company, Inc. (WTL) to all shippers on the line including
PYCO, and by PYCO to itself. Alternatively, PYCO seeks an order authorizing WTL to
provide interim service exclusively to PYCO. WTL has certified that it is willing to
provide interim rail service to PYCO and all other shippers on SAW’s lines.

SAW filed a reply in opposition to the petition on December 28, 2005. PYCO
filed a rebuttal on January 3, 2006, and SAW filed a letter in “clarification” of a matter
contained in PYCO?s rebuttal on January 6, 2006. On January 9, 2006, PYCO replied to
the clarification letter, asking the Board to strike it from the record. On J anuary 10, 2006,
WTL joined in the request to strike. Also, SAW and PYCO filed letters on January 19,
2006, and January 20, 2006, respectively.

We will grant the alternative request for WTL to provide service to PYCO.

PRELIMINARY MATTER

SAW submitted its clarification letter under 49 CFR 1117.1, which authorizes a
party to seek relief not otherwise provided in another rule. PYCO asks us to strike the
clarification from the record on grounds that it does not request any relief and constitutes
an impermissible reply to the final pleading allowed under the applicable rule, a
petitioner’s rebuttal under 49 CFR 1146.1(b)(3). PYCO correctly notes that the
purported clarification constitutes an additional reply that is not contemplated in the rule.
However, the additional information in the clarification will be instructive in our analysis,
and for that reason we will not strike it from the record. Rather, in the interest of faimess
and a complete record, we will also accept into the record PYCO’s January 9, 2006 reply
to the clarification and the letters filed on January 19 and 20, 2006.

" These rules were adopted in Expedited Relief for Service Inadequacies,
3 S.T.B. 968 (1998) (Service Inadequacies).
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BACKGROUND

In 1999, SAW received authority to acquire and operate approximately 14.1 miles
of rail line from The Burlin%ton Northern and Santa Fe Railway Company, now BNSF
Railway Company (BNSF),” in Lubbock, TX, and approximately 3 miles of incidental
trackage rights over BNSF’s main line to a BNSF yard, where SAW interchanges with
BNSF.? Since that time, SAW has switched rail cars for shippers located on this line and
transported the cars to and from BNSF’s yard for interchange with that linehaul carrier.
PYCO4, a large processor of cottonseed oil, is heavily rail dependent and is served only by
SAW.

At Lubbock, PYCO has two plants from which it ships annually more than 6,000
carloads of cottonseed oil and related products. Previously, SAW permitted PYCO to
operate a rail car mover® on a portion of SAW’s track, which allowed PYCO to move rail
cars between tracks located on PYCO’s property. Through this means of operation,
PYCO could load 26 cars per day at its Plant No. 1. It could also load 12 cars per day
from Plant No. 2. Because of a record cottonseed harvest, PYCO advised SAW that,
beginning on April 1, 2005, PYCO would have an increased need for switching of rail
cars.

Mr. Robert Lacy, PYCO’s senior vice president of marketing, recites problems
with SAW’s service beginning in March 2005 that led PYCO to seek solutions from both
SAW and BNSF. When these discussions did not resolve the service deficiencies, PYCO
complained to the Board’s Office of Compliance and Enforcement (OCE) about SAW’s
slow switching of rail cars. According to PYCO, after OCE’s intervention, it received
satisfactory service from SAW from July through October 2005, a period in which PYCO
continued to need large numbers of rail cars to handle the record harvest.

PYCO states that, in September 2005, SAW inquired whether PYCO was
interested in purchasing SAW’s Lubbock rail lines. According to PYCO, when it
expressed interest, SAW tendered a draft “Letter of Intent” that would have bound PYCO

% Effective January 20, 2005, The Burlington Northern and Santa Fe Railway
Company changed its name to BNSF Railway Company.

? South Plains Switching, Ltd. Co.—Acquisition Exemption-The Burlington
Northern and Santa Fe Railway Company, STB Finance Docket No. 33753 (Sub-No. 1)
(STB served July 15, 1999).

4 PYCO asserts that it is the largest shipper served by SAW.

3 A rail car mover is a vehicle equipped with sets of both steel rail wheels and
rubber tire road wheels, which allows the vehicle to move rail cars along rail lines as well
as travel on surface roads. Its operating functions are controlled from within an
operator’s cab much like a locomotive.




STB Finance Docket No. 34802

to purchase these rail lines for $5.5 million. Considering its negotiations to be in the
early stages, PYCO states that it requested an addition to the draft letter of intent to make
the purchase contingent upon PYCO’s completing a due diligence examination and
obtaining satisfactory financing. PYCO asserts that SAW then cut off sale negotiations.

PYCO states that, shortly thereafter, SAW’s president, Mr. Larry Wisener,
demanded that PYCO immediately cease operating its rail car mover on SAW'’s property.
On November 17, 2005, SAW placed a derail device on the track to prevent PYCO’s
equipment from entering onto SAW’s rail line. PYCO’s representative, Mr. Lacy, asked
Mr. Wisener to remove the device but declined Mr. Wisener’s request to meet in person,
due to what he asserts was his past experience with Mr. Wisener’s confrontational
demeanor and profane langunage.

PYCO also contends that SAW has engaged in other conduct that severely
hampers its ability to obtain adequate transportation. PYCO reports that on
November 17, 2005, SAW cancelled PYCQO’s lease of a track on which PYCO stored rail
cars, stating only that SAW was not obligated to provide storage.® According to PYCO,
since that date, SAW has switched cars for PYCO at Plant No. 1 only on a shop track
outside PYCO’s fence, which greatly reduces the number of cars that PYCO can load.
PYCO indicates that it asked SAW to instead switch cars on a scale track inside PYCO’s
fence or on both the shop and the scale tracks, to allow PYCO to load more cars. PYCO
relates that SAW responded that it would switch cars only on the shop track and that
SAW now claimed that it would be unsafe to continue to use the scale track because
PYCO personnel had to cross the track and it was close to buildings—which is true in
many industrial plants. PYCO emphasizes that, in any event, the shop track cannot
accommodate the number of rail cars that PYCO needs to ship.

SAW did not switch any cars at all at PYCO’s Plant No. 2 between November 22
and November 28, 2005, because of “a locomotive breakdown.”” SAW also admits that
it has not recently provided as many boxcars as PYCO requests at that plant because
SAW lacks sufficient cars to meet PYCO’s needs. See Reply, Appendix LDW-8.
According to PYCO, since November 2005, SAW has billed PYCO for surcharges,
switch charges, and storage fees that SAW has not billed its other Lubbock shippers for
comparable services.

PYCO asserts that it is now able to load only about 12 cars per day at Plant No. 1,
instead of the 26 cars it formerly was able to load. In addition, PYCO claims that SAW’s
lack of delivery of sufficient boxcars continues to limit loading of a product at Plant
No. 2. PYCO complains that the resulting shortfall of switched cars has caused lost sales,
delayed shipments, and an inventory accumulation such that PYCO soon will be forced to
curtail operations for lack of storage for its products.

® Ppetition, Exhibit C, Verified Statement (V.S.) Lacy at 3 and Exhibit 4 (entry of
Nov. 17, 2005).

7 Reply, V.S. Wisener at 7.
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DISCUSSION AND CONCLUSIONS

1. Interim Alternative Service to Shippers Other Than PYCO.

The claim of inadequate service to shippers other than PYCO is not well
supported. One potential shipper, Floyd Trucking, Inc., submitted a letter supporting
PYCO’s petition and indicating that SAW’s response to its service requests has been
inadequate. But the record here suggests that, ultimately, Floyd Trucking has other
transportation alternatives and has chosen not to use rail service because of the cost.

The record shows that there are numerous other shippers served by SAW on these
lines, and the “service and support comments” attached to SAW’s reply rated SAW’s
service favorably.® Although PYCO’s witness, Mr. Gail Kring, states that some of the
other shippers told him informally that they supported PYCO’s petition, none of the other
shippers has provided a statement criticizing SAW’s service. Nor is there anything else
in the record to establish a measurable deterioration in the service SAW has provided to
them. Accordingly, we find that PYCO has not demonstrated a substantial deterioration
in service to the other shippers on SAW’s line. For this reason, there is no basis to grant
PYCO’s request to authorize WTL to serve the other customers currently served by SAW
in Lubbock.

2. PYCO’s Rail Car Mover.

We turn next to PYCO’s request that we authorize PYCO to operate its rail car
mover on SAW’s line. SAW has the right to bar PYCO from operating on its line,
especially in light of derailments that occurred in the last year (nine in the 12-month
period ending in November 2005). PYCO does not dispute that it caused these
derailments, that the derailments damaged SAW’s track and equipment, or that a crane
was needed to repair three of the derailments. Indeed, PYCO paid for the crane.’
Therefore, we deny PYCO’s request for an order directing SAW to allow PYCO to
operate its own switching equipment on SAW’s line. However, should WTL and SAW
agree that PYCO may safely move railcars to and from its facilities, they may permit
such activities.

3. Interim Alternative Rail Service By WTL for PYCO.

We have established procedures under which shippers receiving poor service may
obtain interim relief. Under 49 CFR 1146.1, a petition seeking such relief must:
(1) show substantial, measurable service deterioration or service inadequacy;

% One shipper, Goetz, gave SAW the lowest numerical rating but also
commended SAW’s crew, which indicates it may have meant to give a high rating.

? Rebuttal, V.S. Kring at paragraph 9d.
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(2) summarize discussions with the incumbent carrier and show why the incumbent is
unlikely to restore adequate rail service within a reasonable time; and (3) contain a
commitment from an alternative carrier to meet current transportation needs and show
that this service can be performed safely without hurting service to existing customers of
the alternative carrier and without unreasonably interfering with the incumbent’s
service.'® We discuss these criteria below.

Substantial and Measurable Deterioration in Service. The procedures at 49 CFR
1146.1 are for localized immediate service relief. Service Inadequacies, 3 S.T.B. at 972
n.11. PYCO is a rail-dependent shipper with two plants from which it ships annually
more than 6,000 carloads of cottonseed oil and related products. Moreover, PYCO is
served only by SAW. Here, the daily shortfall of 14 carloads for switching at Plant No. 1
(more than half of the 26 carloads that PYCO previously could load there), the continued
lack of delivery of sufficient boxcars to serve Plant No. 2, and the period in
November 2005 during which SAW performed no switching at all at Plant No. 2 indicate
a serious deterioration in SAW’s service to PYCO. PYCO has demonstrated through
ample, credible evidence that, as a consequence of these service inadequacies, it will soon
run out of storage capacity for its cottonseed oil and related products, and will be forced
to curtail or close operations.'! Consequently, we find that PYCO has shown, as to itself,
“a substantial, measurable deterioration or other demonstrated inadequacy in rail service
provided by the incumbent carrier.”'? 49 CFR 1146. 1(a).

Discussions with the Incumbent and Reasons Why Restoration of Adequate
Service Is Unlikely. The purpose of requiring pre-filing discussions is to ensure that the
shipper and the carrier have done all that they can do to resolve the service issues before
coming to the Board for relief. American Plant Food Corporation—Alternative Rail
Service-Line of Texas Northeastern Railroad, STB Finance Docket No. 33795, slip op. at
2-3 (STB served Dec. 7, 1999) (American Plant Food) (denying alternative service
request where the shipper had not contacted the incumbent carrier in the 9 months prior
to filing the petition). This is not a case where the parties sought relief from us
prematurely, before attempting to resolve the service issues themselves. Rather, there
were many discussions between PYCO and SAW representatives in 2005 concerning the
decline in SAW’s service.'?

1 The petition must be served, by hand or overnight delivery, on the incumbent
and proposed alternative carriers and the Federal Railroad Administration. PYCO has
certified that it served its petition on the required parties by overnight delivery.

""" See Rebuttal, V.S. Kring and appended charts; PYCO’s January 9, 2006 reply,
Supplemental V.S. Kring.

12 See Arkansas Midland Railroad Company, Inc.—Alternative Rail Service—
Line of Delta Southern Railroad, Inc., STB Finance Docket No. 34479 (STB served
Mar. 11, 2004) (authorizing alternative, interim rail service after two weeks of service
problems on a rail line that generated about 6,000 carloads of traffic per year).

** See Petition, Exhibit A and attached Exhibits 7, 8; Exhibit C, V.S. Lacy and
Exhibit 4.
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It is true that, after SAW barred PYCO from operating its rail car mover, Mr.
Wisener invited a PYCO representative to discuss in person alternative ways of loading
PYCO’s rail cars. But PYCO’s explanation as to why its personnel declined to meet with
Mr. Wisener in person—because the relationship had become acrimonious—was not
unreasonable. According to Mr. Lacy, in previous meetings in his office, Mr. Wisener
had become progressively more profane and threatened to “throw out” people with
opposing opinions, and his “bullying attitude” had worsened after SAW cut off
negotiations for PYCO to purchase the line, at which point SAW cancelled the lease of
the track on which PYCO had stored rail cars.'* In any event, it does not appear that
another meeting would have been productive. Mr. Wisener now states that, had PYCO
rnanagers agreed to meet with him in person, he would have offered the option of
crdering a second daily switch for a $500 surcharge.’* However, SAW ultimately
provided that option to PYCO in its December 2005 reply, as revised in its January 2006
clarification. Thus, another in-person meeting was not necessary.

The record here shows that, unlike the situation in American Plant Food, there
were many contacts between PYCO personnel and SAW personnel in the months prior to
filing the petition.'® Given the evidence showing a history of communications between
the parties during the course of the events that led to the filing of this petition, we find
that PYCO has made adequate attempts to work with SAW to try to resolve the service
deficiencies.

The second part of this criterion requires a showing that the incumbent is unlikely
to restore adequate rail service within a reasonable time. We find that the requisite
showing has been met in this case. At the outset, we note that PYCO experienced a
series of problems with SAW’s service in March through June 2005: slow service
because of SAW’s failure to spot and pick up cars on reasonable request; two threats to
terminate service at Plant No. 2; suspension of service to Plant No. 1; and threats of
imposing surcharges on service SAW had been providing in the past without
surcharges.'” Mr. Wisener has not refuted the fact that SAW’s service deteriorated
during that period. SAW’s principal response was to offer to sell the line to PYCO. But
short of that potential resolution, which evidently came to naught when SAW refused
PYCO’s request to make the sale contingent upon PYCO’s completion of due diligence

14 See Petition, Exhibit C, V.S. Lacy.

> Reply, V.S. Wisener at 4.

16 Petition, V.S. Lacy at paragraphs 12-15 and Exhibit 4 (notes showing
conversations between Lacy and other PYCO personnel and Wisener and other SAW
personnel).

17 See Petition at 5-6 and Exhibit A at Exhibit 8, Railroad Switching Log.
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and the obtaining of financing, it took intervention by OCE before SAW itself restored
adequate service to PYCO in the period from July through October 2005.'8

In any event, the service problems began to recur in mid-November 2005. SAW
did not provide any switching for 6 days at Plant No. 2 because of a breakdown
experienced by one locomotive. While equipment failure might be a valid basis for a
temporary service interruption, SAW states that it has six locomotives, and it has not
provided any reason why one of the other five could not have been used to switch cars at
Plant No 2 during that time.'® Nor has SAW given any reassurances that it will provide
switching regularly for PYCO should there again be difficulty with a locomotive.

Since mid-November 2005, PYCO plainly has not received enough empty railcars
to load its products that are ready for transport. PYCO uses tank cars, gondolas, hopper
cars, and boxcars to ship its products. PYCO itself owns a fleet of tank cars, and its
customers provide PYCO with privately owned gondolas, but SAW has not delivered a
sufficient number of these privately owned cars. Concerning boxcar supply, SAW claims
that it cannot provide enough boxcars because of BNSF’s decision in August 2005 not to
store boxcars on SAW’s lines for free. Nevertheless, SAW provided sufficient boxcars to
PYCO during September and October 2005, after BNSF’s policy change. Therefore,
BNSEF’s action does not explain SAW’s more recently claimed inability to provide
sufficient boxcars.

A major reason for this inadequate railcar supply is SAW’s refusal of PYCO’s
repeated requests for SAW to deliver empty railcars to PYCO’s scale track. SAW claims
that it would be unsafe to use that track because PYCO personnel must cross it and the
track is very close to some of the plant buildings. We question the sincerity of that claim
in this cagg:, however, because WTL recently inspected the scale track and concluded that
it is safe.

SAW now asserts that all PYCO needs to do to receive adequate rail service at
Plant No. 1 is to request a second daily switch. According to PYCO, SAW initially
claimed that it lacked sufficient personnel to provide a second daily switch,?' and only
after PYCO filed this petition did SAW express any willingness to provide a second daily
switch.** Thus, this offer, which could have been made much sooner,” appears to have

'8 See Petition at 6-7 and Exhibit A at Exhibits 3-7; Exhibit B.
' SAW January 6, 2006 clarification letter at 2.

%% Rebuttal, V.S. Ellis at 2 (“WTL has inspected the tracks in question and
believes service can be safely provided over these tracks. The idea that close clearances
or crossings without warning devices within industrial areas could be used as a reason for
not occupying those tracks is inconsistent with industry practice.”).

21 Rebuttal, V.S. Kring at paragraph 9f.
2 Reply, V.S. Wisener at 1-2, 5.
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been made only to avoid an order from the Board authorizing alternative service by a
different carrier.

SAW suggests that PYCO simply is unwilling to pay the surcharge that would be
imposed if the second daily switch were outside the crew’s regular 12-hour day, and that
PYCQ’s real complaint is that the charges it must pay are too high. Rates or charges that
shippers believe are too high are not a basis to order alternative, interim rail service. See
Keokuk Junction Railway Company—Alternative Rail Service—Line of Toledo, Peoria and
Western Railway Corporation, STB Finance Docket No. 34397, slip op. at 6 (STB served
Oct. 31, 2003) (denying alternative service order because “[r]ate disputes do not
constitute service disruptions or inadequacies within the meaning of 49 U.S.C. 11123”).
Here, however, PYCO has made clear that it wants the service it needs, even if it has to
pay the surcharge, as that would be less costly to it than the current situation.”* Thus, we
do not view PYCQO’s request for alternative service as driven by dissatisfaction with the
level of charges.

If we were persuaded that SAW’s eleventh-hour offer to provide a second daily
switch would fully resolve the service inadequacies for PYCO, we would not need to
order the alternative service requested by PYCO. But, given SAW’s broader pattern of
conduct—including its unexplained abrupt cancellation of the lease of the track on which
PYCO had been storing its cars and SAW’s refusal to allow continued use of the scale
track—we are not persuaded that SAW will do what is necessary and what it has done in
the past to provide satisfactory service to PYCO, which is served only by SAW, and is
heavily dependent on rail service. Therefore, based on all of the circumstances presented
here, we find that PYCO has made the required showing that SAW is unlikely to restore
adequate rail service to PYCO within a reasonable time and that formal intervention by
the Board is appropriate.

Interference with Operations. SAW does not dispute WTL’s statement that WTL
can provide safe, adequate transportation service to the shippers on SAW’s line without
degrading service to WTL’s customers on its other lines.

Because we find no need to authorize alternative service to the other shippers, we
must also consider whether WTL can provide PYCO with service without unreasonably
interfering with SAW’s service to the other shippers on this line. To address concerns
raised by having two operators on SAW’s lines in Lubbock, PYCO has suggested that we
authorize WTL to control dispatch over the line weekdays from 9 a.m. to 2 p.m. While
we agree that two operators can safely and efficiently share this line, we will not dictate

# For example, when Mr. Wisener of SAW telephoned Mr. Lacy on
November 17, 2005, to inform PYCO that SAW was installing the derail device, SAW
could have offered to make a second daily switch, but did not do so. Instead, per Mr.
Wisener’s direction, SAW provided only one daily switch at Plant No. 1. Petition,
Exhibit C, V.S. Lacy at Exhibit 4 (entry of Nov. 22, 2005: “Larry [Wisener] would only
allow [SAW’s crew] to do one pull per day.”).

24 Rebuttal at 3 and V.S. Kring at paragraph 9f.
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specific terms at this point. Rather, we will order the two carriers promptly to enter into
operating protocols that will allow for safe joint operations on this line. We recognize
that it will require good faith on the part of both SAW and WTL for this arrangement to
work, and we expect both parties to act in that manner. Accordingly, both SAW and
WTL will be required to report to the Board that the required protocols are in place.

In sum, the criteria have been met for PYCO to obtain interim alternative rail
service. Accordingly, we will grant PYCO’s request for an order authorizing WTL to
provide it with alternative service on SAW’s line on an interim basis.

Under 49 CFR 1146.1(c), there is a rebuttable presumption that alternative service
will need to continue for more than 30 days, but that presumption can be rebutted by the
incumbent carrier, and a further Board order will be needed for alternative rail service to
continue at the end of the 30-day period.

This action will not significantly affect either the quality of the human
environment or the conservation of energy resources.

It is ordered:

1. PYCO’s motion to strike SAW’s clarification of January 6, 2006, is denied.
SAW’s January 6, 2006 clarification, PYCQO’s January 9, 2006 reply to the clarification,
the letter submitted by SAW on January 19, 2006, and the letter submitted by PYCO on
January 20, 2006, are accepted into the record.

2. WTL is authorized to provide alternative service to PYCO on SAW’s lines,
beginning at 11:59 p.m. on January 26, 2006 until 11:59 pm on February 25, 2006, under
the provisions of 49 CFR 1146.1, and SAW is directed to allow such operations on its
lines.

3. PYCO and SAW shall promptly enter into operating protocols that will allow
for safe joint operations on this line, and they shall report to the Board that the required
protocols are in place.

4. This decision is effective on its date of service.

By the Board, Chairman Buttrey and Vice Chairman Mulvey.

Vernon A. Williams
Secretary
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