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BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C. 20423

Docket No. AB 290 (Sub-No. 286)

NORFOLK SOUTHERN RAILWAY COMPANY --
ADVERSE ABANDONMENT -
ST. JOSEPH COUNTY, IN

|
REPLY COMMENTS AND ARGUMENT IN SUPPORT OF
ADVERSE ABANDONMENT APPLICATION OF THE :
CITY OF SOUTH BEND, THE BROTHERS OF HOLY CROSS, INC. AND THE SISTERS
OF THE HOLY CROSS, INC.

Come now the City of South Bend, the Brothers of Holy Cross, Inc. and the Sisters of the
Holy Cross, Inc. {hereinafter collectively referred to as *“Applicants™), by and through counsel of
record, and file their Reply Comments in support of their Adverse Abandonment Application.
Applicants seek 2 finding that the public convenience and necessity require or permit the
abandonment of approximately 3.7 miles of railroad located in St. Joseph County, Indiana.
Specifically, Applicants seek approval from the Board for the adverse abandonment of two lines
of railroad owned by Norfolk Southern Railway Company (“N SR™).! The subject lines extend
from Milepost UV 0.0, which is located in a semi-industrial area in the western portion of the
City, to Milepost UV 2.8 and from MP ZO 9.6 to Milepost ZO 10.5 (collectively referred to as
“the Line” or the “Notre Dame lead”™). As reflected by the attached maps, the individual lines

connect with one another at MP UV2.8, which is located on the Brothers’ campus, and thereafter

! As recognized in Conselidated Rail Corp. v. 1L.C.C., 29 F.3d 706, 710 (D.C. Cir. 1994), “There is no requirement
...that the application [for abandonment] be made by the carrier whose operations are sought to be abandoned.
Thompson v. Texas Mexican Ry., 328 U.8. 134, 145, 66 8.Ct. 937, 944, 90 L.Ed. 1132 (1946), and, in fact, the
[STB] may gramt an application even when the carrier objects. Modern Haoderaft, Inc., 363 1.C.C. 969, 972
(1981)." Although NSR, which is the owning carrier, has urged the Board not to expand the holding in Modern
Handcraft, it has not protested the abandonroent of the Line or requested the Board to deny the application.
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terminate on the Sisters’ campus. As NSR has explained, the lines have been treated as 2 “3.7-
mile dead-end branch line or industrial lead trﬁck since at least 1982 [and] has been referred to as
the Niles Industrial Track, the South Bend Secondary Track, and in whole or in part, the Notre
Dame lead.™ Should the Board authorize the abandonment of the Line, an industrial épur
located on the Sisters’ campus will also be abﬁndoned?
STATEMENT OF UNCONTESTED FACTS
It is respectfully submiited that the following facts have been established by Applicants

and/or NSR and are incontestable.

» NSR acquired the Line from Consolidated Rail Corporation (“Conrail”) on June 1, 2001.
NSR Reply Comments at p. 5.

» No rail service has been provided by NSR over the Line since that date. Jd.

¢ No rail service was provided by Conrail over the Line for at least 4 or 5 years before it
was acquired by NSR. /d.

¢ The mainline switch to the Line from NSR’s Chicago mail line was intact until some time
after June 1,2004. Id. atp. 7.

» Track had been disconnected past the clearance point at an earlier date, Id.

* The Line was severed from the national rail system on the north end of the line by two
Conrail abandonmments, namely Conrail Abandonment in South Bend Between Milepost
10.5 and Milepost 11.8, 8t. Joseph County, IN, 1CC Docket No. AB-167 (Sub-No. 407N}
(ICC served April 22, 1982) and Conrail Abandonment in Berrien County, MI and 5t.
Joseph County, IN, 1CC Docket No. AB-167 (Sub-No. 672N) (ICC served August 31,
1984). Id atp.7,.n.5.

e The Line is in poor condition and would need to be rehabilitated in order to restore
service over it because of the Line’s long period of non-use. Id. atp. 7.

* Segments of the track have been removed. See Photographs submitted with Applicants’
Application as Attachment C.

2 NSR Reply Comments at p. 5, n.1.

* The Board has no statutory authority over the abandonment of a spur line. See, 49 U.S.C. § 10906. The easements
that underlie the industris! spur, which are rooted in an agreement, dated October 27, 1903, have expired as a matter
of contract faw. The 1903 agreement specifically provides, as herein pertinent, that “[i}f the use of said premises for
the purposes herein specified ahould be discontinued [the premises) shall thereby be discharged and freed from such
easement, and revert without reconveyance ... as fully and unreservedly as though said easement never existed.”
Because railroad operations were dizcontinued severa] yesrs ago, the underlying real property has been freed from
such easement. ’



Segments of the track have been paved over at road crossmgs Id,; see also NSR Reply
Comments atp. 7.

Coal traffic moved over the Line to the University of Notre Dame (“Notre Dame”) until
about the mid-1990s. Id. atn. 2.

Notre Dame currently receives coal for its on-campus power plant via NSR rail
movement to a transload facility in the South Bend area for final delivery to the campus
via truck. Id atp. 6.

NSR has located no written record that confirms that its representatives ever solicited
traffic for movement over the Line to ihe University or any other party. 7d.

NSR had retained the Line in order to have a sufficient period of time in which to
determine whether restored service over the Line might become feasible. Id,

As late as the summer of 2006, NSR had contemplated selling the Line to The Chicago,
Lake Shore & South Bend Railway Company (“CLS&SB”). NSR Reply Comments at p.
6.

In June 2006, Notre Dame publicly announced that it would not alter the manner in which
it currently receives coal for its on-campus power plant, d. See also, Applicants’
Attachment 1.

Because Notre Dame is the only potential rail customer that is currentty located on the
Line, NSR decided that its public announcement negated the ob_) ective of the proposed
sale to CLS&SB. NSR Reply Comments at pp. 6-7.

Following the public announcement that Notre Dame would not support future shipments -
of coal over the Line, NSR advised the Board that it would not sell the line to CI1.S&SB
with whom NSR had been negotiating. NSR Reply Comments at p. 7.

No shipper has appeared in this proceeding to indicate that it has a need for future rail
service,

No receiver of rail traffic has appeared in this proceeding to indicate that it has a need for
future rail service.

On November 20, 2006, CLS&SB filed a Verified Notice of Exemption in which it
claimed that it “anticipates reaching an agreement with Norfolk Southem Railway
Company (‘NSR"), owner of the subject railroad,” so that it could purchase and operate
the Line. See, STB F.D. 34960, The Chicago, Lake Shore and South Bend Railway
Company -~ Acquisition and Operation Exemption -- Norfolk Southern Railway
Company.

On November 22, 2006, the Board, by Chairman Nottingham, ordered that “[t]he
effective date of the notice of exemption in this proceeding is stayed pending further
order of the Board.” Jee Attachment J, STB Decision, Docket No. F.D. 34960, The
Chicago, Lake Shore and South Bend Railway Company -- Acquisition and Operation
Exemption -- Norfolk Southern Raillway Company.

Because the stay has not been lifted by the Board, the notice of exemption has not
become effective.



» There is no evidence that NSR has any intention of selling the Line to CLS&SB.
e As of this date, NSR is the sole owner of the Line.
¢ No entity other than NSR is authorized to operate the Line.

ARGUMENT
Applicable Legal S s |

Under 49 U.S.C. § 10903(d), the standard governing any application to abandon or
discontinue service over a line of railroad, including an adverse abandonment, is whether the
present or future PC&N require or permit the proposed abandonment. In implementing this
standard, the Board must balance the competing benefits and burdens of abandonment on all
interested parties, including the railroad, the shippers on the line, the communities involved, and
interstate commerce generally. See, New York Cross Harbor R.R. v. STB, 374 F.3d 1177, 1180
(D.C.Cir. 2004) (“Cross Harbor); City of Cherokee v. ICC, 727 F.2d 748, 751 (8" Cir. 1984).
The Board must also take the goals of the Rail Transportation Policy (“RTP”), set forth at 49
U.8.C. § 10101, into consideration in making its public interest determinations.

As the Board explained in Seminole Gulf Railway, L.P.—-Adverse Abandonment--In Lee
County, FL, STB Docket No, AB-400 (Sub-No. 4) (STB served November 17, 2004) (“Seminole
Gulf’):

We have exclusive and plenary jurisdiction over abandonments,
including adverse abandonments, in order to protect the public
from an unnecessary discontinuance, cessation, interruption, or
obstruction of available rail service. See Modern Handcraft, Inc.--
Abandonment, 363 1.C.C. 969, 972 (1981) {Modern Handcraft).
Accordingly, we preserve and promote continued rail service
where the carrier has expressed a desire to continue operations and |
has taken reasonable steps to acquire traffic. See Chelsea Property
Owners-—-Abandonment--Portion of the Consolidated Rail Corp.’s
West 30™ Street Secondary Trqck in New York, NY¥, 8 1.C.C.2d 773,
779 (1972) (Chelsea), aff"d, Cansolidated Rail Corp. v. ICC, 29
F3d 706 (D.C. Cir. 1994) (Conrail). On the other hand, we do not

allow our jurisdiction to be used to shield a carrier from the
legitimate processes of State law where no overriding Federal
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interest exists. See CSX Corporation and CSX Transportation,
Inc.—~Adverse Abandonment Application—Canadian National
Railway Company and Grand Trunk Western Railroad, Inc., STB
Docket No. AB-31 (Sub-No. 38) (STB served February 1, 2002).

If we conclude that the PC&N do not require or permit continued
operations over the track by the carrier in question, our decision
removes that shield, thereby enebling the applicant to pursue other
legal remedies to force the carrier off the line. Conrarl, 29 F.3d at
709; Modern Handcraft, 363 L.LC.C. at 972. But in applying our
balancing test, we note that sigpificant weight has been given to
the fact that there is a potential for continued operations and the
carrier has taken reasonable steps to attract traffic. See Cross
Harbor, 374 F.3d at 1186; Conrail, 29 ¥.3d at 711, aff d Chelsea,
8 1.C.C.2d at 778. In abandonment cases, the applicant has the
burden of proof. :

It is respectfully submitted that the facts in this case, even when the most conservative
standards are applied, support the adverse abandonment of the Line. As Applicants stated in
their application, and as NSK has confirmed, the Line has lain dormant for at least ten years.
Hence, there is no current activity over the Line. Even more important, Applicants and NSR
agree that there is no competent evidence of any future need for the Line that would warrant
denying the adverse abandonment application.

A. Abandonment is permitted by the present and future PC&N.

There is overwhelming evidentiary support for a ﬁﬁding that the PC&N require or permit
the abandonment of the Line. As conclusively demonstrated by the uncontested facts, no
railroad operations have been conducted over the Line for over a decade, or in the words of NSR,
since “about the mid-1990"s.”™* And as NSR has candidly admitted, “NSR has located no written
record that confirms that its representatives ever solicited traffic for movement over the Line to

the University or any other party.”

* NSR Reply Comments at p. 5, n.2.
5
Id.



In fact, although NSR has requested the Board to take a conservative approach, it has not
asked the Board to deny this application. Equally important, no shipper has appeared in this
proceeding to complain about the lack of rail service or to request the Board to deny the
application because it anticipates future rail sliipments. Therefore, there is no demonstrated need
or any likelihood that there would be any neeq for future rail service that would warrant retaining
the tracks.

Given the foregoing, this case bears n | resemblance o cases such as Cross Harbor;
Seminole Gulf, Sait Lake City Corporation--Auverse Abandonment--in Sait Lake City, UT, STB
Docket No. AB-33 (Sub-No. 183)(STB, Marcil 6, 2002) (“Salt Lake"), or any other precedent
where the Board or the ICC denied abandonmpnt authority afier finding that the owning carrier
had expressed a desire to continue operations and taken reasonable steps to acquire traffic.
Unlike the situation in any of those cases, the record herein is devoid of any competent evidence
that NSR wishes to initiate operations or that it has taken any steps to acquire traffic that it would
transport over the Line.

Unlike many of the previous adverse abandonment cases, the adverse abandonment of the
Line will not have any adverse impact or cost to NSR. As reflected by NSR’s decision to
remove the switch from-its Chicago mainline, the Line did not fit within NSR’s immediate needs
or future plans. Moreover, given NSR’s expressed reasons for terminating negotiations with
CLS&SB,® NSR is convinced that restored service over the Line is not feasible.

CLS&SB, which is a non-carrier, says that it should be provided an opportunity to

acquire the Line and operate it.” Although CLS&SB insists that Buckeye Materials, Inc.

¢ See NSR Reply Comments at p. 6.

7 Athough CLS&SB has expressed its confidence in the availability of future traffic, it has utterly failed to carry its
burden of submitting competent evidence to support that confidence. This factor serves to distinguish the instant
situation from that in Wisconsin Dept. of Transp. - Aband. Exempt., YCC F.D. No. 31303, slip op. at 4-5 (December
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(“Buckeye™)? and the University of Notre Danpe support restoration of rail service, CLS&SB is
not authorized or qualified to speak fpr either isuckeye or Notre Dame.

1f Notre Dame truly felt that restoratioqzx of rail service was in its best interest, it wonld
have vigorously supported CLS&SB months ago. It did not do so. Instead, in June 2006, Notre
Dame publicly announced that it would contirniue to receive coal via trucks, a practice it has
followed for the past decade.” Moreover, Notte Dame had the opportunity, along with any other
potential shipper, to oppose the instant application and support CLS&SB’s position. It did not
do so. Hence, the record is devoid of any evidence that Notre Dame either opposes abandonment
or supports CLS&SB. The same is true with respect to Buckeye.

As NSR has explained, Notre Dame’s public announcement caused NSR management to
conclude that Notre Dame’s decision “effectively negated the objective” of the potential sale of
the line.'® In other words, NSR’s highly competent and efficient management concluded that
without Notre Dame’s active support, there is no traffic to sustain financiaily viable rail service.
No one pressured NSR management to reach that reasoned decision. Géven Notre Dame’s
obvious decision that it would not oppose the abandonment, NSR’s reasoning, which reflects

years of experience in the rail industry, should be respected by the Board.

5, 1988) (“Wisdor”). As the ICC subsequently explained in Chelsea Property Owners - Aban. - The Consol R, §
LC.C2d 773, T7R-79 (1992), af"d sub nom Consolidated Rail Corp. v. LC.C., 29 F.3d 706 {D.C. Cir. 1994)
(“Chelvea™), in Wisdet, “{Tthe carrier bas expressed its confidence in the availability of future traffic, and has
submitted evidence to support thai confidence” (emphasis added). Therefore, even if CLS&SB had standing to
place itself in NSR’s shoes, which it does not, it has ho demonstrated, competent shipper support to back up its
hearsay contentions.

¥ Although CLS&SB refers to “Buckeye Materials, Inc,” its consultant, John P. Hankey, refers to the company as
Buckeye Industrial Minerals.

? CLS&SB’s repeated accusation that Notre Dame was intimidated by City officials inte withdrawing support is
patently absurd and wholly unsupported by any evidence.

' NSR Reply Conunents at p. §; see aiso, Applicants’ Attachment K, Letter to Vemon A. Williams fram James R.
Paschall, dated Auguost 15, 2006, filed in STB F.D. 34893, The Chicago, Lake Shore and South Bend Railway
Company-Acquisition and Operation Exemption-Norfolk Southern Railway Company.
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Given the total absence of any shipperisuppon' for future rail service, as well as the
absence of rail service for over a decade, the iélstam proceeding fits snugly within the narrow line
of cases in which the Board and the ICC authc;z-;zed adverse sbandonments. As the D.C. Court
observed in Cross Harbor, 374 F.3d at 361, tiie Board has consistently authorized adverse
abandonments when: (i} “[n]o shipper will lose rail service as a result of the abandonment”
(citing Norfolk & Western Railway Company : Abandonment Exeﬁzption, 3S8.TRB. 110,119
{1998); (ii) “no shippers have protested the [adverse abandonment] application” (eiting CSX
Corporation and CSX Transporiation, Inc. --Aiiversé Abandonment Application—-Canadian
National Railway Company and Grand Trunk Western Railroad, Inc., STB Docket No. AB-31
(Sub-No. 38) (STB served February 1, 2002); (iii) there is an “absence of future traffic
prospects” {citing Chelsea Property Owners - Aban. - The Consol. R., 8 1.C.C.2d 773, 791
(1992), aff'd sub nom Consolidated Rail Corp. v. 1.C.C., 29 F.3d 706 (D.C. Cir, 1994)
(“Chelsea™); and (iv) the objection *“‘comes from the carrier itself” - not from shippers” (citing
Modern Handcrafi, Inc.—Abandonment, 363 1.C.C. 969, 972 (1981) (Modern Handcraft). Here,
of course, not even the carrier is objecting to the abandonment of the Line.

The Board is also required to consider and balance (i) the needs of the community and (i)
interstate commerce generally. Cross Harbor, 374 F.3d at 1183. Because coal will continue to
make its way to Notre Dame via the transload facility as it has done for the past decade, the
abandonment will not have any impact on those movements. In addition, because no other
shipper has expressed any interest in having r:;;il service over the Line, there is no basis for
claiming that interstate commerce, NSR or any individual shipper will be adversely affected.

Applicants fully recognize that in cases where the operating carrier shows that a line is

being actively operated, the Board will give lir'de weight to public concerns regarding safety,



traffic and quality of life. See, e.g., Salt Lake. However, in cases such as this, where the owner
of the fine has concluded that future rail operations are not feasible, where no rail operations
have been conducted for over a decadé, where the owning carrier is not opposing abandonment,
where multiple road crossings have been paved over, where a portion of the Line’s right-of-way
has been fenced off and used for a junk ya.rd,'f and where no shippers are protesting the
abandonment, the conclusion must be reachedithat no overriding Federal interest in interstate
commerce exists. In the absence of any overriding Federal interest, local and public concerns
and purposes are entitled to substantial weight and justify the Board’s withdrawing its
jurisdiction over a moribund, unused line of railroad.

In this case, the Applicants have shown that the unused right-of-way, following its
purchase from NSR (or the reversion of certain well-defined segments thereof)," is needed for
various public purposes, including the installation of “a massive storm sewer development effort
that will meet the Federal Government’s mandate for separated storm and sanitary sewer

systems.”!?

Andrew R. Laurent, Economic Development Specialist for the City of South Bend,
has explained that “[c]ost estimates show that using the rail line alignment, instead of laying the
sewer under city streets, would altow for a multi-million dollar savings.”'* Such productive use

of the right-of-way far outweighs its dormant condition, which unfortunately encourages its use

as a trash receptacle and a place to grow weeds. While that might not be a compelting factor if a

" By using the hybrid map feature that is provided at www.google com. the Board can view the junked cars that are
being stored on the right-of-way. In addition, the steel fence is featured in Applicants’ Atiachment C, Photographs
RR013, RR(l4a - RR814c (locking northward on Lengley Ave) and RRO14e (looking southward on Werwinski
St).

2 Applicants agree with NSR that the final reschrtion of the reversionary interests will be made outside of this
proceeding. See NSR Reply Comments at p. 9, '

3y §. Laurent, at § 12, Attachment F to Application.
I4 :
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credible showing had been made that a need e%ists for future, revitalized rail service, no such
showing has been made. |

The City also intends to use the segment of the Line that it will purchase from NSR as a
trai! after it completes the installation of the seiwer line. While CLS&SB has criticized the City’s

intentions and claimed that it too would make room for a trail if it were to acquire the Line, those

I

contentions lack credibility. While it would l:+ possible to maintain a trail where the right-of-
way is 100 feet across, the deck of the railroa4 bridge across the St. Joseph River is only 8 feet
wide."”” Hence, continued rail operations ovcrithe bridge of any sort would not be compatible
with a recreational trail. The Board’s attention is invited to photographs of the bridge across the
St. Joseph River that conclusively show that there is not enough room on the bridge to operate a

train and simultanecusly maintain a trail.'®

Therefore, in order to have a recreational trail that
crosses the river, it would be necessary to cease all rail operations over the bridge.

As was explained in the Application, the Brothers are currently involved in expanding the
facilities of the retirement village. Once again, it is respectfully submitted that the use of the rail
corridor for this purpose is the highest and best future use of the land, which, if necessary, would
be purchased from NSR at a mutually agreed upon price."”

'B. Abandonment is consistent with the goals of the Rail Transportation Policy

Not only is abandonment of the Line permitted by the present and future PC&N, it is

consistent with the goals of the RTP. In the first place, the Board is required “to encourage

¥ Mr. Harris has claimed “that the right-of-way of the Lines is 100’ wide over most of its length” V.S, Harris at p.
4. By way of clarification, Applicants note that the right-of-way between MP Z.0 9.6 and Milepost 20 10.5 is only
60 feet wide, The right-of-way for the indusirial spur is only 50 feet wide.

14 See Applicants’ Attachment C, Photographs RR023, RR024 and RRO25b.

" CLS&SB's suggestion (CLS&SB Protest at p. 20, emphasis in original) that the “real motivation of the Brothers
and the Sisters is to allow them to acquire NS property for little or no money” is undeserving of a reply as it is
unfounded, inappropriate and lacks candor.
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-

honest and efficient management of rai]mads.’; 49 U.S.C. § 10101(9). It is not an accident that
no rail service has been provided over the Liné for over a decade. Rather, the lack of rail service
reflects the fact that Conrail and NSR manage;‘nent concluded that there was no need or financial
incentive to rehabilitate the track.'® That conc;lusion is supported by the lack of any evidence
that any shipper during the past decade has requested rail service. Nor has any shipper filed a
complaint with the Board or the courts in whi ih it contmided that NSR or Conrail had failed to
honor the common-r.:am'er obligation.® Thesd factors compe! the conclusion that shippers who
may have used rail service over the Line in the distant past have had no need for rail service for
the past ten to twelve years.

The record also shows that NSR, after acquiring the Line in 1999, made the informed
business decision that, because there were no temaining shippers on the Line, there was no need
to maintain the Line while it altowed “a sufficient period of time [to pass in order] to determine
whether restored service over the Line might become feasible.” NSR’s judgment is bome out
by the lack of any credible evidence of any past, present or future need for rail service over the
Line.

The abandonment of this unused and dilapidated iine of track would also be consistent
with the RTP’s directive that it is the policy of the United States Government to reduce

il

regulatory barriers to “exit from the industry.” Once again, Applicants stress that NSR has not

opposed the abandonment of the Line. Instead, it has only requested the Board to “reach a

'® As NSR has admitted, “the Line is in poor condition and would need to be rehabilitated in order fo restore service
over it because of the Line's long period of non.use.” NSR Reply Comuments at p, 7.

' The absence of any complaints regarding the adequacy of rail service was favorebly mentioned by the Board as
justification for ifs authotizing the adverse abandonroent in Norfolk & W. Ry. Co.--Aban. Exem. — Cinn., Hamilton
County, OH, 3 8.T.B. 110, 119 (1998). ! )

{

* NSR Reply Comments at p. 7. l
B 49 US.C. § 10101(7).

-11-



decision on the merits in accordance with the Fcts, as set out by the Applicants and corrected or
otherwise amended by NSR and any other crahible presentation.””? Had NSR opposed this
abandonment, it would have made that opposiikion crystal clear.

The NTP also states that it is the policy of the United States to operate transportation
facilities and equipment without detriment to fhe public health and safety.” It is respectfully
submitted that operation of vintage trolley cars over the NSR’s main line to Chicago would not
be consistent with this policy. As will be discussed in detail infra, in order 1o provide trolley
service between the Notre Dame campus and the Northern Indiana Commuter Transportation
District (NICTD) station at the South Bend Regionat Airport,** it would be necessary for
CLS&SB to operate over the NSR’s main line. As an alternative, because there is no other track
that currently links the Notre Dame lead and the NICTD line, it would have to assemble its own
right-of-way over and construct several thousand feet of new track. |

In the first place, if it were to operate over the NSR’s Chicago main line, it would be
necessary to electrify NSR’s main line, which is not going to happen without NSR’s consent.
Second, no evidence exists that NSR would subject itself to the potential liability that would
accompany the operation of vintage trolley cars over one of NSR’s busiest lines. Third,
CLS&SB has not addressed whether such operations would be prohibited by Federal Railroad
Administration safety regulations, even if NSR would agree to allow vintage trolley cars to

operate on its main Chicago line and NICTD would allow them to operate over its line.?

2 NSR Reply Comments at p. 57.
¥ 49 US.C. § 10101(R).

# According to CLS&SB, it “would provide trolley service between the UNI> campus and the Northern Indiana
Commuter Transit (sic) District (NICTD) station at the South Bend Regional Airport.” CLS&SB Protest at p. 14,
nl13.

* It is believed that CLS&SB’s proposed trolley operation would fit within the definition of either a "commuter
passenger train service on standard gage track which is part of the general railroad system of transportation” or &
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In summary, the abandonment of the Line is consistent with the RTP. There is nothing
unique about the abandonment of this; particult:u track that presents any challenge to the long
term viability of the national rail infrastructuré. There are no industries located on the line that
would be deprived of service, nor is the track needed for any other legitimate transportation
need, either on a local or & national basis.

Comments of Norfolk Southern Raily

R
| A. NSR has not asked the Board to deny the adverse application in this proceeding,

Although NSR has submitted a lengthy discuséion of the principles and legal precedents that
underlie adverse abandonment applications, NSR has not protested the instant application or
requested the Board to deny it. As its Conclusion confirms, NSR has requested only that “the
Board evaluate the subject application and reach a decision on the merits in accordance with the

facts, as set out by the Applicants and corrected or otherwise amended by NSR and any other
credible presentation, and with the law, principles and discussion” set forth in its Reply
Co.mments.zf’

To the extent that NSR’s Reply Comments can be viewed as an invitation for the Board
to revisit over 60 years of precedent in order to curtail and eliminate the filing of adverse
abandonment applications by governmental and/or reversionary interests, the Board should
decline that invitatior}. At no time has Congress (much less the ICC or the Board) sought to
overturn the Supreme Court’s explicit recognition that “[t}here is no requirement .. .that the

application [for abandonment) be made by thef carrier whose operations are sought to be-

abandoned.” Thompson v. Texas Mexican Rya?, supra, 328 1.8, at 145, The Board should

"shori-banl rail passenger train service in a mctropolitﬁ: or suburban area.” 49 CFR 238.3(a}1) or (2). As such, it
would be subject to FRA’s Passenger Equipment Safety Standard at 42 C.F.R. Part 238, especially if CLS&SB were
to operate over a line that it would not own. See, e.g., 49 CF.R. § 238.203(d).

% NSR Reply Comments at p. 57 (cmphasis added). |
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continue to recognize that while it may give syilubstantial weight to the long-term viability of the
national rail system, it must balance the comp;:ting benefits and burdens of abandonment on all
interested parties, including the railroad, the shippers on the line, the involved communities, and
interstate commerce generally. 7

NSR’s basic position is that the Board_%sheuld not further expand the principles set forth
in Modern Handcraft and should adhere to thej principles and standards articutated by the Court
of Appeals in New York Cross Harbor, and by the ICC and STB in their decisions that are
consistent with New York Cross Harbor. Because a strict application of the New York Cross
Harbor standards to the facts in this case will entitle the Applicants to receive a favorable
decisioﬁ, there is no need to expand the Modern Handcraft principles in order to grant the instant
application. |

In New York Cross Harbor, the Board was faced with a situation where the New York
Cross Harbor Railroad (“Cross Harbor™) was actively conducting operations over a line of
railroad owned by New York City. While it had suffered the recent loss of some traffic, Cross
Harbor had actively solicited business from new customers and was in the process of rebuilding
its traffic. Despite the fact that multiple shippers supported Cross Harbor and opposed the
abandonment, the Board literally ignored their interests. This caused the Court to find that the
Board erroneously failed to adhere to its own precedents by not balancing all of the competing

interests and instead gave paramount importance to the interests of the City of New York. As the

7 The statutory public convenience and necessity standard cannot be read to be only the “railroads’ convenience and
aecessity.” While NSR suggests (Reply Coraments at p. 41) that only 2 railrozd can have an imerest in the right-of-
way, that position erroneously ignores the legal interests that are held by the owners of reversionary interests. If
NSR’s position were to be adopted, it would allow railroads 1o negite the reversionary interests created by the legal
instruments that, in the first instance, allowed them to occupy the real property on which the track is constructed.
This would be so even when the track is no longer needed for any public purpese related to the carrier's operations,
as is the case herein, Recognizing this fundamental basic inequity, the Board has consistently stated that “we do not
allow our jurisdiction to be used to shield a carrier from the legitimate processes of State law where no overriding
Federal interest exists.” Semtinole Guif and cases cited therein.

14 -



Court determined, that caused the Board to dethiate, without adequate explanation, from its past
precedents. |

The undisputed facts in this case bear ; solutely no resemblance to those in Cross
Harbor. As aresult, even if the very conservative standards favored by NSR are applied, a
proper balancing of the various interests that 1’5 consistent with the well-recognized principles
and standards established by past ICC and Bo#jtrd precedents compels the conclusion that the
public convenience and necessity require and lPermit abandonment of the Line.

B. The facts herein satisfy the rigidl %tandards identified by the Board (and by NSR)
for evaluation of adverse abandonment upélications. NSR contends that an adverse
abandonment application should not be grante;d “until a line has been dormant for a very long
period of time.””® As NSR has observed: | |

The length of time that the subject line had remained dormant in
each case where the agency granted adverse abandonment or
discontinuance applications were: at least 12 years (Modern

Handcraft), at least 10 years (Chelsea) and at least 11 years (NW-
GTW.»

In this case, it is uncontested that the Line has been dormant for at ’lcas.f a decade, and |
likely longer. As NSKR has admitted, the last movements of coal appear to have moved in the
mid-1990°s.3° Thus, abandonment would be consistent with the time frames established by the
above-cited cases.

NSR also contends that adverse abandpnmcnt applications should not be granted if there
is credible evidence of a potential for future rcul service, “especially if the line has been inactive

for only a few years and insufficient time has passed to make the future need for the use of the

% NSR Reply Comments at p. 46. i
# NSR Reply Comments at p. 47.
¥ NSR Reply Comments at p. 5, n.2.
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line clearer.”®' NSR also says that the “types bf potential rail service that should prevent adverse
abandonment of a line of railroad might inc]u(:ie potential for reactivated service if previously
rail-served industries reasonably might provide rail traffic again in the future™” and if the
situation involves one in which “traffic has been recently solicited or specific traffic appears to
be available or possibly available to the railroad.””

The record herein does not support eitﬁlcr contingency. In the first place, NSR admits
that it *has located no written record that confirms that its representatives ever solicited traffic
for movement over the Line to the University or any other party.™* Second, NSR does not
identify any industries that reasonably might again provide rail traffic in the future. In fact, just
the opposite is true. As the Board is aware, and as NSR has admitted, there is only one former
shipper on the line that might have provided support for future rail traffic. That shipper is Notre
Dame. However, Notre Dame has publicly announced that it will not use rail service for direct
shipments of coal to it campus.”® Because Notre Dame has not protested the instant application
and has not filed comments in support of continued rail service, there is not a shred of credible
evidence of record to support a finding that Notre Dame would provide future rail traffic.

The absence of credible evidence of any future need underlies NSR's business judgment
to terminate negotiations to sell the Line to CLS&SB. In the absence of explicit, hard evidence

thai Notre Dame has changed its position, the Board must adhere to its consistent, past practice

* NSR Reply Comments at pp. 48-49.

2 NSR Reply Comments at p. 49 (emphasis added).
» NSR Reply Comments at p. 48.

** NSR Reply Comnments at p. 6.

3 See, Applicants® Attachment I.
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of finding that it would be “inappropriate to sq;bstitute our judément for [the carrier’s] business
judgment"ﬁﬁ |

NSR also says that the Board should cénsider credible evidence of the potential to use the
line for storage of loaded or empty cars, for detour movements, potential use as a passing track,
or as additional through track to increase capatity through the area. 37 While consideration of
such purposes may be appropriate in some ins?ances, that is not the case herein. NSR does not
even bother to suggest that this dead-end track;i could be used for any such purposes. Thus, there
is no evidence of record that would support a finding that the Line could be used for any of the
foregoing purposes.

Indeed, NSR admits that it voluntarily exercised its business judgment by removing the
mainline switch from its Chicago main line to the Notre Dame lead. Removal of the switch
demonstrates that NSR management has itself concluded that use of the Notre Dame lead for the
identified purposes was exiremely infeasible, if not impossible. If that were not the case, NSR
would not have incurred the expense of removing the unneeded switch.”® Once again, the Board
should not substitute its judgment for NSR’s business judgment.

NSR also complains that the Board’s “de facto abandonment” reference in Modern
‘} Handcraft has caused confusion and falsely encouraged advcrsc' abandonment applicants, This
does not apply to the instant application. The Board is reminded that Applicants, by letter dated

September 26, 2006, amended their Notice of Intent to omit any reference to a *de facro”

% Salt Lake, slip op. at p. 8.

5 As NSR readily admits, the Line has been severed on its north end from the pational rail system by previous
Conrail abandonments. Hence, it would be imopossible to use the frack for detour movements, as a passing track or
as additional through track.

* The truncated nature of the track and the residentia| neighborhoods through which the Line passes also militates
against the use of the track as an active storage yard for loaded and unloaded cars. Plainly, the potential liability that
would accompany such uses in a residential area would cause intelligent rail management to think more than twice
before using the Line for any such purposes.
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abandonment. Furthermore, tl_'le Applicants h;'rein have not pursued or relied upon that concept
at any subsequent stage of the proceeding. In :tShOﬂ, NSR's comments regarding a de facto
abandonment are irrelevant and immaterial anﬁ have no bearing on the facts and/or the legal
positions advocated by Applicants in this casea:.

NSR’s comments regarding offers of ﬁnancial assistance, public use conditions and trail
use conditions are also superiluous. The Boa:id’s October 26, 2006 Decision speaks for itself.
As a point of clarification, Applicants have no!t invoked the Board’s trail use provisions of 49
C.F.R. 1152.29. If the application is granted and after the abandonment is consummated, City
intends to purchase NSR’s fee interests in the right-of-way through arms’ length bargaining,
which would transfer the fee interests to City and obviate the need to railbank the right-of-way.
After installing the new storm sewer, City would create the new trail.

Protest of CLS&SB

A. The CLS&SB’s Protest lacks credibility. The Protest filed by CLS&SB should be
disregarded in its entirety on the grounds that it lacks any probative evidentiary support. Both
the Protest and the supporting statements are Littered with hearsay and admitted speculation that
have not and cannot be verified. Most importantly, not a single shipper has stepped forward to
testify that it needs rail service over the Line and would use CLS&SB if the abandonment
application were to be denied and CLS&SB was able to reach an agreement with NSR to acquire
the Line.

The unsupported speculation that permeates CLS&SB’s Protest is summarized in the

baseless statement that:

As Mr. Harris relates, South Bend’s current Mayor and some
members of the City Council agtively and aggressively oppose rail
service restoration. They hav{actively lobbied and in some cases

intimidated others from supporting rail service restoration. Harris
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VS at 6-7. Certain very vocal dity officials persuaded those
favoring rail service to keep qujet. They intimidated UND
officials, specifically Paul Kemipf and John Affleck-Graves, and
persuaded them to change their position over use of rail. CLSSB
believes that these officials per&uaded NS to renege on its
agreement to sell the line to CLLSB.*

While referencing Harris® statement thgt “it is my understanding that the Mayor’s Office
sent representatives to the community centers to tell them to be in opposition,” CLS&SB ignores
Harris’ concession that “I have not tried to vl rify this.” V.S. Harris at p. 7 (emphasis added).
The Board cannot rely on the testimony of a witness who admits that he has not tried to verify
the supposed facts about which he purports to testify. Nor can the Board rely on the arguments
made in CLS&SB’s Protest that are based on Harris’ unfounded speculation.

There is no evidence to support CLS&B’s unfounded claims that Paul Kempf, the
Director of Utilities at Notre Dame, and John Affleck-Graves, Notre Dame’s Executive Vice
President, were intimidated by City officials into changing their position over use of rail. ¥ If
CLS&SB had any credible evidence to support its speculative comments, it should have
int:rdduced it.

Nor can CLS&SB substantiate its claim that City officials “persuaded NS to renege on its
agreement to seil the line to CLSSB.™' CLS&SB has not identified any City official who would
have been able to persuade NSR to back out of the tentative deal. Nor has it identified the NSR

officials who were the City officials’ supposed largets. In response, Applicants state that they

® C1.S&SB Protest at pp 16-17.

“ In fact, CLS&SB cannot demonstrate that Notre Dame ever “changed” its position at all. In the June 22, 2006
newspaper article that announced that Noire Dame “has no intention of entering into an agreement” with CLS&SB,
Affleck-Graves categorized CLS&SB’s talks with Notre Dame’s utility services manager and business department
representatives as being “extremely tentative.” Applicants’ Attachment I, Margaret Fosmoe, Notre Dame drops
cogl-by-rail option, South Bend Tribune, Jupe 22, 2006. Affleck-Graves is also quoted as saying that “[ think it
would be pushing the poing to say we’ve been in discussions” with CLS&SB.

*' CLS&SB Protest at p. 17; see also, id. at p. 3 (“loce’ officials pressured NS to abrogate that agreement and
withdraw its support for the sale. Verified Statement of Robert Harris (Harris V8) at 3.7
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are not aware of any communications by any {Zity official to NSR officials, much less any
communication that would have influenced N$R’s business decision to terminate its negotiations
with CLS&SB.

B. CLS&SB’s claim that it is the authorized and exempted operator of the line is
specions. In its Protest, CLS&SB says that itjis “the authorized and exempted operator of the
line that is the subject of this adverse abandon:inent application™ 1t also says that Applicants are
secking the “adverse abandonment of an ont—céfusewice line where the carrier is not the curreﬁt
owner but a party authorized to acquire and regtore it to active rail service.” These audacious
contentions have no legal or factual basis and must be rejected.

In the first place, CLS&SB did not reach a final agreement with NSR to acquire the line.
As NSR has explained in its Comments ﬁl_ed in this proceeding:

In summer 2006, NSR. was negotiating a possible sale of the Line
to a potential short line operator, the Chicago, Lake Shore & South
Bend Railway (CLS&SB). CLS&SB proposed to restore the
delivery of coal by direct rail service to the University. NSR was
apprised that CLS&SB received a favorable response from the
University to the proposed reinstitution of service over the Line for
direct delivery of coal to it. While the University may have
discussed restoration of service over the Line with CLS&SB, the
University apparently made no commitments to request direct coal
delivery. The University’s public withdrawal of its support for the
proposed operation before the NSR and CLS&SB concluded their
transaction effectively negated the objective of that transaction.*

Second, although CLS&SB has taken advantage of and abused the Board’s class
exemption procedures in an attempt to create the appearance of standing in this proceeding,

CLS&SB has not been “authorized” to acquirg the lings. Instead, its recent Verified Notice of

' CLS&SB Protest at p. 7. ;
“1d at8. !

* NSR Comments at pp. 5-6. See also, Letter to Vernon A, Williams from James R. Paschall, dated August 15,
2008, served in STB FD 34893, The Chicago, Lake Shore & South Bend Railway Company - Acquisition and
Exemption - Narfolk Southern Railway Company.
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Exemption, filed November 20, 2006, never b}acame effective as 1t was stayed by the Board by
Decision served November 22, 2006 Givcrj CLS&SB’s erroneous comment that “{o]n
December 20, 2006, the Board published a notice of the acquisition exemption (which was
effective 7 days after filing or November 27, iWG)," it appears that CLS&SB has either failed to
notice that the Board stayed the effective date |of the exemption or is simply confused as to the
legal effect of the Board’s stay, which has nevler been lifted and remains in effect.

In addition, there is good cause to argue that the notice is void ab initio on the grounds
that the statement that CLS&SB “anticipates reaching an agreement with NS” is false and
misleading. As Applicants have previously demonstrated, there is no basis for that statement,*®
Hence, at best, it can be said that CLS&SB has filed a notice of exemption that would have
permitted it to acquire the lines if'it had been able to reach an agreement with NSR, which it has
not done. Therefore, NSR continues to be the sole authm'izt;d carrier and operator.”’

Third, CLS&SB, which was recently incorporated, is a railroad in name only. It has no

trained rail employees and no rail equipment other than some vintage trolley cars. Furthermore,
with the exception of Mr. Landrio, who claims to have established é number of short line
railroads, the other individuals do not appear to have any operating experience in the freight rail

industry.

“ STB F.D. No. 34960, The Chicago, Luke Shore and South Bend Raitway Company—Acquisition and Operation
Exemption--Norfolk Southern Railway Company, Decigion served November 22, 2006, Applicants’ Attachment J,

4 Rather than repeat the arguments in their Petition to Revoke and Stay Exemption in STB Docket FID No. 34960,
The Chicage, Lake Share and South Bend Railway Company—Acquisition and Operation Exemption--Norfolk
Southern Railway Company, Applicants” arguments therein are incorporated herein by reference.

7 Applicants will agree with CLS&SB’s comment (Protest at p. 8) that this proceeding presents significant policy
implications going beyond the facts of this proceeding, Without question, this proceeding highlights the myriad of
problems that result when the Board's class exemption procedures are abused by filing “verified notices” that
contain false and misleading statements and then using those void notices to bootsirap firther false and misleading
arguments in other proceedings. The Board should not tolerate such activities.
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C. CLS&SB’s reliance on proposedjvintage trolley operations to oppose the
abandonment of the Line is irrelevant. Recngﬁzing that no shipper has appeared to support
the contention that its freight rail operations are needed, CLS&SB postulates that a need exists
for its vintage trolley car operations. While the collection of vintage trolley cars may be a
fascinating hobby for a real estate developer v\;(ith no railroad operating experience, it has no
bearing on any issue that is legitimately be{or% the Board in this proceeding. Indeed, CLS&SB’s
proposed suburban, electrified trolley opératic%n would not fit within the definition of a “rail
carrier” under 49 U.S.C. § 10102(5).*®

At the outset, CLS&SB is forced to copcede that trolley service between the Notre Dame

campus and downtown South Bend “is not CI|SSB’s intended market.”™® Instead, CLS&SB says
that it would “provide trolley service bctween;the UND campus and the Northemn Indiana
Commuter Transit (sic) District (NICTD) station at the South Bend Regional Airport.”*® This
necessarily assumes that CLS&SB would reach an agreement with NICTD. However, as Gerald
Hanas, the General Manager of the Northern Indiana Commuter Transportation District
(“NICTD”), has explained, “[n]o administrative or engineering discussions have taken place to
determine the feasibility of such an operation.”’

Mr. Harris also says that the Line presents CLS&SB with the “means of directly linking

the cwrrently operated interstate commuter operations of the Northern Indiana Commuter

“ As defined therein, ““rail carrier’ means 2 person' providing common carrier railroad transportation for
compensation, but does not include street, suburban, or interurban electric railways not opcrated as part of the
general system of rail transpartation.” .

# CLS&SB Protest at p. 14, n.13. Although CLS&SB disclaims any intent fo operate into downtown South Bend, it
nevertheless attached various news articles and letters fo the editor to the Harris Verified Statement in an attempt to
leave the impression that a necd exists to provide trangportation for students from Notre Dame to downtown South
Bend, the College Football Hall of Fame and the Amtrak station. That is not possible. The truth of the matter is that
the Line terminates at a point that not only is 2 lengthy cab ride from downtown South Bend, but is in an area that
CL.8&SB has described as “blighted and substantially vacant fand.” CLS&SB Protest at p. 18.

3% CLS&SB Protest at p. 14, n.13, citing V.S, Harris at p. 3.
% v.S. Hanas at 4 6 (Applicants’ Attachment L).
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Transportation District (NICTD) with the Uni%ersity of Notre Dame campus.”*> Harris also says
that “NICTD currently has two distinct groupaf of riders that use NICTD services directly to the
campus, students departing for Chicago on Friﬁay afternoons, and refuming on Sunday

evenings.””

That statement is not true. NICYD’s commuter rail services terminate at its station
that is located at the South Bend airport. As I-Ianas has also explained:

To the extent that the foregoing statement suggests that NICTD

provides services “directly to the carnpus,” it is misleading, The

students must travel to the airport from the campus by some means

other than NICTD’s commuter rail service. Second, NICTD does

not operate charter trains directly to the campus. These special

trains terminate cither along Westmoor St. between Sheridan and

Bendix, or at the Airport terminal and passengers then take Private
over-the-road coaches or city transit buses to Notre Dame.*

CLS&SB's misleading comments should be ignored by the Board. There is no existing
track that would allow either NICTD or CLS&SB to reach the Notre Dame campus directly from -
the NICTD station at the South Bend Airport without oﬁerating over the NSR main line. In order
to link the Notre Dlame lead with the NICTD lines, it would be necessary either to build a new
line or obiain permission from NSR 1o operate the vintage trolley cars over NSR’s main Chicago
line for over a mile.’®

H it were 1o operate over NSR’s line, CLS&SB would also have to obtain NSR’s
permission 1o electrify NSR's line. Although Applicants will not speak for NSR, they will
suggest that, without even reaching the electrification issue, it is highly doubtful that NSR would

permit CLS&SB to operate vintage trolley cars over its heavily trafficked main Chicago line in

V.5 Harris at p. 3. See afso, CLS&SB Protest at p. 14, .13
¥ v.S. Harris atp. 3.
* V.S, Hanas at 1 4.

% As Mr. Laurent has noted, “[tjhere is no information in the record that either NICTD or NSR would allow
CLS&SB to operate over their tracks. V.S. Laurent at {8 (Applicants’ Attachment M).
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order to reach the South Shore line over which the NICTD commuter operations between
Chicago and the South Bend airport are r:m‘ldu?ate;d.56

At this time, there is o other way to liik the Notre Dame lead with the NICTD line. In
his Reply Verified Statement, Mr. Laurent ex};lains that the existing NICTD line ends at the
former Amtrak Station at Meade Street, which is located in the far western edge of South Bend.
This location is approximately 4,000 feet to t}{e west of the end of the spot where the Notre
Dame lead at one time intersected with the N .R line.”” As Gerald Hanas has also explained,
there “currently is no means of linking the NICTD operations with the proposed vintage trolley
car operations that CLS&SB seems to pmpos%.”ss

For CLS&SRB to reach the point whereE the NICTD line terminates a few feet to the east of
the former Amtrak station, “CLS&SB would have to assemble the land that would be used to
link the two rail systems and improve the existing Notre Dame lead to passenger rail
_ standards.”® As Mr. Laurent has noted, after assembling the land, it then would be necessary for
CLS&SB to build and electrify several thousand feet of new track in order to hit the spot where
the NICTD track terminates at the former Amtrak station.”’ No estimate has been provided
regarding the cost of the construction and electrification of these new lines.

Even if NICTD may have indicated a willingness to consider operating its trains over the
Line to the northern end of the line on the Notre Dame campus, there is nothing of record fo

show that NICTD agreed with CLS&SB’s scheme. In particular, although Mr. Hankey says that

% While the Board lacks jurisdiction over excursion 1assanger service, it also lacks jurisdiction to compel NSR to
allow NICTD to operate over its track. Moreover, the Board also facks jurisdiction to compel either NSR or NICTD
to allow CLS&SB to operate its vintage trolley cars ov‘ér their fines.

¥ Reply V5. Laurent a1 § 5.

* v.8. Hanas at 9 3.

¥ v.S. Hanas at 4 5.

% v.S. Laurent at 7§ 4 - 7, inclusive.

1
i
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“[o]n at least ten occasions each year, and pot%ntially as many as twenty, NICTD would operate
multiple special trainsets from Chicago to the UND campus,” that contention has been disputed
by NIC'i"D’s General Manager. As Mr. Hanas has explained, nothing in that magnitude was
“discussed with or accepted by NICTD.”®! Inisummaxy, even if CLS&SB could somehow force
~ NSR to sell the Notre Dame lead to it, that wo'%xld not guarantee CLS&SB the ability to reach the
NICTD station at the South Bend airport.*

D, CLS&SB’s procedural contentions lack merit. CLS&SB’s renewed arguments
that Applicants failed to comply with certain of the Board’s governing regulations are specious.
As explained in detail in Applicants’ Joint Reply To Petition To Reject Application, the
Applicants fully complied with the Board’s governing regulations.”’ Even if they had not done
so, the Board may freely relax its procedural rules in the absence of demonstrated, “substantial
prejudice to the complaining party.” American Farm Lines v. Black Ball Freight Service, 397
U.S. 532, 539 (1970). See also, 49 C.F.R. § 1100.3, “[t]he rules will be construed liberally to
secure just, speedy and inexpensive determination of the issues presented.” Not only was
CLS&SB able to participate fully in this proceeding, but it has wholly failed to demonstrate any
prejudice whatsoever, Hence, the Board should reject iis baseless procedural contentions.
Comment of Allen 1. Stevens Jr. (“Stevens”).

At the outset, Mr. Stevens does not purport {o be a shipper. Moreover, he is not a
member of the affected community. His address is Union Mills, Indiana, which is located nearly

an hour from South Bend in La Porte County, Indiana.

'8 Hanas at ¥ 7.

%2 The instant record is devoid of any evidence regarding the polential cost of assembling the needed right-of-way,
or the building and elecirifying the track that would allpw CLS&SB to reach the NITCD line.

 CLS&SB Protest at pp. Rather than repeat the arguments made in the Joint Reply, they are incorporated herein by
teference. For the convenience of the Board, a copy of the Joint Reply is attached as Applicams” Attachment N
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in his Comment, Stevens purports to c%lculaze the number of trucks used to transport coal
to Notre Dame from the NSR transload site iniSouth Bend and voices concerns regarding the
environmental impact of continuing the use ofi trucks to deliver coal to tﬁe University of Notre
Dame (“Notre Dame™).* As the Board’s Scct%ﬁon of Environmental Analysis has determined,
because the diversion of coal to Notre Dame cdzccurred over a decade ago, abandonment of the

Lines will not result in diversion of any rai! trﬁfﬁc to trucks, .

Even if his alleged facts were to be ta.lﬁr:n at face value, Stevens’ Comment ignores
several other salient facts. First, Nofrc Dame Me the decision to continue to receive its coal
via truck. Second, there is no ignoring the fact that Notre Dame has received coal for over a
decade via truck without any apparent concerns being voiced by Mr. Stevens. Third, the citizens
of South Bend who have filed Comments with the Board and who have a legitimate interest in
the issue unanimously support Applicants. Given their proximity to the lines, it is respectfully
submitted that their concerns are paramount to those of an officious intermeddler who has no
apparent ties to the South Bend community.

SEA Epvironmental Assessment.

On December 22, 2006, the Board’s Envi:dnmcntai Assessment (“EA™) was served. The
EA directed Applicants to complete the Section 106 process of the Nati_onal Historic
Preservation Act and to report back to the Section of Environmeﬁtal Analysis regarding any
consultations with the Indiana Department of Natural Resources, Division of Historic

Preservation & Archaeology (SHPQ) and any other Section 106 consulting parties.

 Because Mr. Stevens does not disclose the source of his information regarding the amount of cosl used by Notre
Dame, his calcufations cannot be validated. Moreover, CLS&SB has claimed that such information is confidential
and proprietary and has redacted it from the letter submitted by Mr. Hankey. Last, because Notre Dame has not
submitted any information, the record is devoid of any probative evidence regarding the tonnage of coal that it
receives via truck,
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By letter dated January 10, 2006 (sic), the SHPO announced that it had determined that it
had identified several “properties within the ptobable are of potential effects ... that ... may meet
the criteria of eligibility for inclusion in the N%#tional Register of Historic Places.” Applicants
have determined that none of the listed propef:lies are located within the right-of-way. The
Munro House, at 1213 Diamond Avenue, and ithe Metcalf House, at 1201 Diamond Avenue, are
located on real property that abuts the ri ght-oﬂ;way. However, neither structure will be impacted
in any fashion by removal of the track. This iz} confirmed by Catherine Hostetler, Director of the
Historic Preservation Commission of South Bénd and St. Joseph County. As she has explained
in her Reply Verified Statement:

Neither the Munro House at 1213 Diamond Avenue (Site #
141-598-25629) nor the Metcalf House at 1201 Diamond Avenue
(Site # 141-598-25631) will be impacted. Both of these houses are
situated to the east of the right-of-way. They should also be re-
evaluated as to their rating as “Significant”. To the west, there is a

vacant stretch of unimproved land, which I believe would facilitate
the removal of the track,%

Applicants note that one property that has been identified by the SHPO, the Northern
Indiana College at 1600 Washington Avenue, no longer exists. As Ms. Hostetler has also
confirmed based on her personal review of that location, “[tfhat structure is no longer in
existence as it was razed several years ago.”® Applicants have no knowledge as to the date that
the structure was demolished. |

The Holy Cross Roman Catholic Church and School at 1050 Wilbur Street are located

several hundred yards from the right-of-way and are separated from the track by “a substantial

t

% Letter 1o Richard Streeter from Ron McAhron (see Attachment O hereto).
* Reply V.S. Hostetler at § 3 (Applicants’ Atchment P hereto).

%7 Reply V.S. Hostetler at § 2. As is conclusively demonstrated, the SHPO did not perform any on-site studies, but
merely relied on out-dated writken inforrmation.
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- BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C. 20423

Docket No. AB 290 (Sub-No. 286)

NORFOLK SOUTHERN RAILWAY COMPANY--
ADVERSE ABANDONMENT--
ST. JOSEPH COUNTY, IN

|
REPLY COMMENTS AND ARGUMENT IN SUPPORT OF
ADVERSE ABANDONMENT APPLICATION OF THE
CITY OF SOUTH BEND, THE BROTHERS OF HOLY CROSS, INC. AND THE SISTERS
OF THE HOLY CROSS, INC.

Come now the City of South Bend, the Brothers of Holy Cross, Inc. and the Sisters of the
Holy Cross, Inc. (hereinafter collectively referred to as “Applicants”), by and through counsel of
record, and file their Reply Comuments in support of their Adverse Abandonment Application.
Applicants seek a finding that the public convenience and necessity require or permit the
abandonment of approximately 3.7 miles of railroad located in St. Joseph County, Indiana.
Specifically, Applicants seek approval from the Board for the adverse abandonment of two lines
of railroad owned by Norfoik Southern Raitway Company (“NSR”)." The subject lines extend
from Milepost UV 0.0, which is located in a semi-industrial area in the western portion of the
City, to Milepost UV 2.8 and from MP ZO 9.6 to Milepost ZO 10.5 (collectively referred to as
“the Line” or the “Notre Dame lead™). As reflected by the attached maps, the individual lines

connect with one another at MP UV2.8, which is located on the Brothers’ campus, and thereafter

'As recognized in Consolidated Rail Corp. v. LC.C,, 29 F 34 706, 710 (D.C. Cir. 1994), “There is no requirement
...that the application [for abandorament] be made by the carrier whose operations are sought to be abandoned,
Thompson v. Texas Mexican Ry., 328 U.S. 134, 145, 66 8.Ct. 937, 944, 50 L.Ed. 1132 (1946), and, in fact, the
[STB] may grani an application even when the carrier chjects. Modern Handeraft, Inc,, 363 LC.C. 969, 972
(1981).” Although NSR, which is the owning carrier, has urged the Board not to expand the bholding in Modern
Handcraft, it has not protested the abandonment of the Line or requested the Board to deny the application.
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terminate on the Sisters’ campus. As NSR has e:;i:tlain@ the lines have been treated as a *3.7-
mile dead-end branch line or industrial lead uﬁk since at least 1982 [and] has been referred to as
the Niles Industrial Track, the South Bend Secondary Track, and in whole or in part, the Notre
Dame lead.” Should the Board authorize the abandonment of the Line, an industrial spur
located on the Sisters’ campus will also be abﬁndoned.3
STATEMENT OF UNCONTESTED FACTS
It is respectfully submitted that the following facts have been established by Applicants

and/or NSR and are incontestable.

» NSR acquired the Line from Consolidated Rail Corporation (“Conrail”) on June 1, 2001.
NSR Reply Comments at p. 5.

» No rail service has been provided by NSR over the Line since that date. /d.

¢ No rail service was provided by Conrail over the Line for at least 4 or § years before it
was acquired by NSR. Jd.

» The mainline switch fo the Line from NSR’s Chicago mail line was intact until some time
after June 1, 2004, /d. atp. 7.

s Track had been disconnected past the clearance point at an earlier date. Id.

» The Line was severed from the national rail system on the north end of the line by two
Conrail abandonments, namely Conrail Abandonment in South Bend Between Milepost
10.5 and Milepost 11.8, St. Joseph County, IN, ICC Docket No. AB-167 (Sub-No. 407N)
(1ICC served April 22, 1982) and Conrail Abandonment in Berrien County, MI and St.
Joseph County, IN, ICC Docket No. AB-167 (Sub-No. 672N} (YCC served August 31,
1984). Id atp.7,n.5.

e The Line is in poor condition and would need to be rehabilitated in order to restore
service over it because of the Line’s long period of non-use. Id atp. 7.

¢ Segments of the track have been removed. See Photographs submitted with Applicants’
Application as Attachment C.

2 NSR Reply Comments atp. 5, n.1.

3 The Board has no statutory authority over the abandonment of a spur line. See, 49 U.S.C. § 10906. The easements
that undeslie the industrial spur, which are rooted in an agreement, dated October 27, 1903, have expired a8 a matier
of contract law. The 1903 agreement specifically provides, as herein pertinent, that *{i]f the use of said premises for
the purposes herein specified should be discontinued [the premises] shall thereby be discharged and freed from such
casernent, and revert without reconveyance ... as fully and unreservedly as though said casement never existed.”
Because railroad operations were discontinued severa* years ago, the underlying real property has been freed from
such easement.



Segments of the track have been paved over at road crossings. Id., see also NSR Reply
Comments at p. 7.

Coal traffic moved over the Line to the University of Notre Dame (“Notre Dame”) until
about the mid-1990s. /d. atn. 2.

Notre Dame currently receives coal for its on-campus power plant via NSR rail
movement {o a trangload facility in the South Bend area for final delivery to the campus
via truck. Id. atp. 6.

NSR has located no written record that confirms that ifs representatives ever solicited
traffic for movement over the Line to the University or any other party. /d.

NSR had retained the Line in order to have a sufficient period of time in which to
determine whether restored service over the Line might become feasible. /d.

As late as the summer of 2006, NSR had contemplated selling the Line to The Chicago,
Lake Shore & South Bend Railway Company (“CLS&SB”). NSR Reply Comments at p.
6.

In June 2006, Notre Dame publicly announced that it would not alter the manner in which
it currently receives coal for its on-campus power plant. 1d. See also, Applicants’
Attachment I

Because Notre Dame is the only potential rail customer that is currently located on the
Line, NSR decided that its public announcement negated the objective of the proposed
sale to CLS&SB. NSR Reply Comments at pp. 6-7.

Following the public announcement that Notre Dame would not support future shipments
of coal over the Line, NSR advised the Board that it would not sell the line to CLS&SB
with whom NSR had been negotiating. NSR Reply Comments at p. 7.

No shipper has appeared in this proceeding to indicate that it has a need for future rail
service,

No receiver of rail traffic has appeared in this proceeding to indicate that it has a need for
future rail service. '

On November 20, 2006, CLS&SB filed a Verified Notice of Exemption in which it
claimed that it “anticipates reaching an agreement with Norfolk Southern Railway
Company (*“NSR’), owner of the subject railroad,” so that it could purchase and operate
the Line. See, STB F.D. 34960, The Chicago, Lake Shore and South Bend Railway
Company -- Acquisition and Operation Exemption -- Norfolk Southern Railway
Company.

On November 22, 2006, the Board, by Chairman Nottingham, ordered that “[t]he

- gffective date of the notice of exemption in this proceeding is stayed pending further
order of the Board.” See Attachment J, STB Decision, Docket No. F.ID. 34960, The
Chicago, Lake Shore and South Bend Railway Company - Acquisition and Operation
Exemption -- Norfolk Southern Railway Company.

Because the stay has not been lifted by the Board, the notice of exemption has not
become effective.



¢ There is no evidence that NSR has any intention of selling the Line to CLS&SB.
» As of this date, NSR is the sole owner of the Line.
» No entity other than NSR is authorized to operate the Line.
ARGUMENT
Applicable Legal Standards
Under 49 U.S.C. § 10903(d), the standard governing any application to abandon or
discontinue service over a line of raifroad, including an adverse abandonment, is whether the
present or future PC&N require or permit the proposed abandonment. In implementing this
standard, the Board must balance the competing benefits and burdens of abandonment on all
interested parties, including the railroad, the shippers on the line, the communities involved, and
interstate commerce generally, See, New York Cross Harbor R.R. v. STB, 374 F.3d 1177, 1180
(D.C.Cir. 2004) (“Cross Harbor); City of Cherokee v. ICC, 727 F.2d 748, 751 (8" Cir. 1984),
The Board must also take the goals of the Rail Transportation Policy (“RTP”), set forth at 4%
U.8.C. § 10101, into consideration in making its public interest determinations.
As the Board explained in Seminole Gulf Railway, L.P.--Adverse Abandonment—In Lee
County, FL, STB Docket No. AB-400 (Sub-No. 4) (STB served November 17, 2004) (“Seminole
Gulfy:

We have exclusive and pienary jurisdiction over abandonments,
including adverse abandonments, in order to protect the public
from an unnecessary discontinuance, cessation, inferruption, or
obstruction of available rail service. See Modern Handeraft, Inc.--
Abandonment, 363 1.C.C. 969, 972 (1981) (Modern Handcraf?).
Accordingly, we preserve and promote continued rail service
where the carrier has expressed a desire to continue operations and
has taken reasonable steps to acquire traffic. See Chelsea Property
Owners--Abandonment--Portion of the Consolidated Rail Corp.’s
West 30" Street Secondary Track in New York, NY, 8 1.C.C.2d 773,
779 (1972) (Chelsea), aff'd, Consolidated Rail Corp. v. ICC, 29
F3d 706 (D.C. Cir. 1994) (Conrail). On the other hand, we do not
allow our jurisdiction to be used to shield a carrier from the
legitimate processes of State law where no overriding Federal
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interest exists. See CSX Corporation and CSX Transportation,
Inc.--Adverse Abandonment Application—-Canadian National
Railway Company and Grand Trunk Western Railroad, Inc., STB
Docket No. AB-31 (Sub-No. 38) (STB served February 1, 2002).

If we conclude that the PC&N do not require or permit continued
operations over the track by the carrier in question, our decision
removes that shield, thereby enabling the applicant to pursue other
legal remedies to force the carrier off the line. Conrail, 29 F.3d at
709; Modern Handeraft, 363 LC.C. at 972. But in applying our
balancing test, we note that sighificant weight has been given to
the fact that there is a potential for continued operations and the
carrier has taken reasonable steps to attract traffic. See Cross
Harbor, 374 F.3d at 1186; Conrail, 29 F.3d at 711, aff d Chelsea,
8 1.C.C.2d at 778. In abandonment cases, the applicant has the
burden of proof.

It is respectfully submitted that the facts in this case, even when the most conservative
standards are applied, support the adverse abandonment of the Line. As Applicants stated in
their application, and as NSR has confinmed, the Line has {ain dormant for at least ten years.
Hence, there is no current activity over the Line. Even more important, Applicants and NSR
agree that there is no competent evidence of any future need for the Line that would warrant
denying the adverse abandonment application,

A. Abandonment is permitted by the preseat and future PC&N.

There is overwhelming evidentiary support for a finding that the PC&N require or permit
the abandonment of the Line. As conclusively demonstrated by the uncontested facts, no
railroad operations have been conducted over the Line for over a decade, or in the words of NSR,
since “about the mid-1990°s.”* And as NSR has candidly admitted, “NSR has located no written
record\ that confirms that its representatives ever solicited traffic for movement over the Line to

the University or any other party.™

* NSR Reply Comments at p. 5, n.2.
‘i



In fact, although NSR has requested thie Board to take a conservative approach, it has not
asked the Board to deny this application. Equally important, no shipper has appeared in this
proceeding to compiain about the fack of rail service or to request the Board to deny the
application because it anticipates future rail shipments, Therefore, there is no demonstrated need
or any likelihood that there would be any neeq for future rail service that would warrant retaining
the tracks.

Given the foregoing, this case bears n i resemblance to cases such as Cross Harbor;
Seminole Gulf; Salt Lake City Corpomtion-—;jidverse Aban&onmenr--in Salt Lake City, UT, STB
Docket No. AB-33 (Sub-No. 183}(STB, March 6, 2002) (“Salt Lake™), or any other precedent
where the Board or the ICC denied abandonment authority afier finding that the owning carrier
had expressed a desire to continue operations and taken reasonable steps to acquire traffic.
Unlike the situation in any of those cases, the record herein is devoid of any competent evidence
that NSR wishes to z‘nitiéte operations or that it has taken any steps to acquire traffic that it would
transport over the Line.

Unlike many of the previous adverse abandonment cases, the adverse abandonmeni of the
Line will not have any adverse impact or cost io NSR. As reflected by NSR’s decision to
remove the switch from its Chicago mainline, the Line did not fit within NSR’s immediate needs
or future plans. Moreover, given NSR's expressed reasons for terminating negotiations with
CLS&SB,° NSR is convinced that restored service over the Line is not feasible.

CLS&SB, which is a non-carrier, says that it should be provided an opportunity io

acquire the Line and operate it.” Although CLS&SB insists that Buckeye Materials, Inc.

¢ See NSR Reply Comments at p. 6.

7 Athough CLS&SB has expressed its confidence in the availability of future traffic, it has utterly failed to carry its
burden of submitting competent evidence to support that confidence. This factor serves to distinguish the instant
situation from that in Wisconsin Dept. of Transp. - Aband. Exempr., ICC F.D. No. 31303, slip op. at 4-5 (December
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(*Buckeye”}® and the University of Notre Danie support reétoration of rail service, CLS&SB is
not authorized or qualified to speak for cith;luckeye or Notre Dame.

If Notre Dame truly felt that mstoratio#x of rail service was in its best interest, it would
have vigorously supported CLS&SB months ago. It did not do so. Instead, in June 2006, Notre
Dame publicly annouﬁced that it would continue to receive coal via trucks, a practice it has
followed for the past decade.” Moreover, Notte Dame had the opportunity, along with any other
potential shipper, to oppose the instant application and support CLS&SB's position. Tt did not
do so. Hence, the record is devoid of any evidence that Notre Dame either opposes abandonment
or supports CLS&SB. The same is true with respect to Buckeye.

As NSR has explained, Notre Dame’s public announcement caused NSR management to
conclude that Notre Dame’s decision “cffectively negated the objective” of the potential sale of
the line."® In other wofds, NSR'’s highly competent and efficient management concluded that
without Notre Dame’s active support, there is no traffic to sustain financially viable rail service.
No one pressured NSR management to reach that reasoned decision. Given Notre Dame's
obvious decision that it would not oppose the abandonment, NSR's reasoning, which reflects

years of experience in the rail industry, should be respected by the Board.

5, 1988) (“Wisdor™). As the JCC subsequently explained in Chelsea Property Owners - Aban. - The Consol. R, 8
L.C.C.2d 773, 778-79 (1992), aff'd sub nom Consolidated Rail Corp. v. LC.C., 29 F.3d 706 (D.C. Cir. 1994)
(“Chelsea™), in Wisdot, “{T}he carrier has expressed its confidence in the availability of future traffic, and has
submitted evidence to support that confidence” {(emphasis added). Therefore, even if CLS&SB had standing to
place itself in NSR’s shoes, which it does not, it has no demonstrated, competent shipper suppert to back up its
hearsay contentions.

¥ Although CLS&SB refers to “Buckeye Materials, Inc,” its consultant, Jotm P. Hankey, refers to the company as
Buckeye Indusirial Minerals.

? CLS&SB's repeated accusation that Notre Dame was intimidated by City officials mnto withdrawing support is
patently absurd and wholly unsupported by any evidence,

" NSR Reply Comments at p. 6; see alse, Applicants” Attachment K., Letter t0 Vernon A. Wlllmns from James R.
Paschall, dated August 15, 2006, filed in STB F.I. 34893, The Chicago, Lake Shore and South Bend Railway
Company-Acquigition and Operation Exsmption-Norfolk Southern Railway Compeany.
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Given the total absence of any shipperisupport for future rail service, as well as the
absence of rail service for over a decade, the mstant proceeding fits snugly within the narrow line
of cases in which the Board and the ICC auﬂmérized adverse abandonments. As the D.C. Court
observed in Cross Harbor, 374 F.3d at 361, the Board has ccnéistently authorized adverse
abandonments when; (i) “(n]o shipper will loge rail service as a result of the abandonment”
(citing Norfolk & Western Railway Company v Abandonment Exemption, 3 S.T.B. 110, 119
(1998); (ii) “no shippers have protested the [adverse abandonment] application” {citing CSX
Corporation and CSX Transportation, Inc. a—Aiffverse Abandonment Application--Canadian
National Railway Company and Grand Trunk Western Railroad, Inc., STB Docket No, AB-31
(Sub-No. 38) (STB served February 1, 2002); (iii) there is an “absence of future traffic
prospects” (citing Chelsea Property Owners - Aban. - The Consol. R., 81.C.C.2d 773, 791
(1992), aff’d sub nom Consolidated Rail Corp. v. 1.C.C., 29 F.3d 706 (D.C. Cir. 1994)
(“Chelsea’), and {iv) the objection “*comes from the carrier itself - not from shippers” {citing
Modern Handcraft, Inc.—-Abandonment, 363 LC.C. 969, 972 (1981) (Modern Handeraft). Here,
of course, not even the carrier is objecting to the abandonment of the Line.

The Board is also required to consider and balance (i) the needs of the community and {ii)
interstate commerce generally. Cross Harbor, 374 F.3d at 1183. Because coal will continue to
make its way to Notre Dame via the transload facility as it has done for the past decade, the
abandonment will not have any impact on those movements. In addition, because no other
shipper has exﬁressed any interest in having ri?ii service over the Line, there is no basis for
claiming that interstate commerce, NSR or any individual shipper will be adversely affected.

Applicants fully recognize that in case% where the operating carrier shows that 2 line is

being actively operated, the Board will give li}‘tle weight to public concemns regarding safety,
b



traffic and quality of life. See, e.g., Salt Lake. Howevér, in cases such as this, where the owner
of the line has concluded that future rail operations are not feasible, where no rail operations
have been conducted for over a decade, where the owning carrier is not opposing abandonment,
where multiple road crossings have been paved over, where a portion of the Line’s right-of-way
has been fenced off and used for a junk yard,'! and where no shippers are protesting the
abandonment, the conclusion must be rcashed.f that no overriding Federal interest in interstate
commerce exists. In the absence of any overriding Federal interest, local and public concerns
and purposes are entitled to substantial weight and justify the Board’s withdrawing its
jurisdiction over a moribund, unused line of railroad.

In this case, the Applicants have shown that the unused right-of-way, following its
purchase from NSR (or the reversion of certain well-defined segments thereof),'? is needed for
various public purposes, including the installation of “a massive storm sewer development effort
that will meet the Federal Govemment’s mandate for separated storm and sanitary sewer
systems.”"’ Andrew R. Laurent, Economic Development Specialist for the City of South Bend,
has explained that “{c]ost estimates show that using the rail line alignment, instead of laying the
sewer under city streets, would allow for a multi-million dollax.* savings.”"* Such productive use
of the right-of-way far outweighs its dormant condition, which unfortunately encourages its use

as a trash receptacle and a place to grow weeds. While that mighf not be a compelling factor if a

'! By using the hybrid map feature that is provided at www.google.com, the Board can view the junked carg that are
being stored on the right-of-way. In addition, the steel fence is featured in Applicants’ Attachment C, Photographs
RRO13, RRO014a - RRO14¢ {looking northward on Longley Ave.) and RRO14e (looking sonthward on Werwinski
St.). :

2 Applicants agree with NSR that the final resolution of the reversionary interests will be made outside of this
proceeding. See NSR Reply Comments at p. 9. '

P V.S, Laurent, at § 12, Attachment F to Application. |
14 *
1.



credible showing had been made that a need e%ists for future, revitalized ratl service, no such
showing has been made. |

The Ciw also intends to use the segment of the Line that it will purchase from NSR as a
trail after it completes the installation of the séwcr line. While CLS&SE has criticized the City’s
intentions and ¢laimed that it too would make jmom for a trail if it were to acquire the Line, those

contentions lack credibility. While it would bF: possible to maintain a trail where the right-of-

way is 100 feet across, the deck of the railromi bridge across the St. Joseph River is only 8 feet

wide." Hence, continued rail operations ever!thc bridge of any sort would not be compatible
with a recreational trail. The Board's attention is invited to photographs of the bridge across the
St. Joseph River that conclusively show that there is not enough room on the bridge to operate a
train and simultaneously maintain a trail.'® Therefore, in order to have a recreational trail that
crosses the river, it would be necessary to cease all rail operations over the bridge.

As was explained in the Application, the Brothers are currently involved in expanding the
facilities of the rctix;ement village. Once again, it is resbectfully submitted that the use of the rail
corridor for this purpose is the highest and best future use of the land, which, if necessary, would
be purchased from NSR at a mutually agreed upon price.”'

B. Abandonment is Qonsistent with the goals of the Rail Transportation Policy

Not only is abandonment of the Line permitted by the present and future PC&N, it is

consistent with the goals of the RTP. In the first place, the Board is required “to encc;urage

J

' Mr. Harris has claimed “that the right-of-way of the Lines is 100" wide over most of its length.” V.S. Harris at p.
4. By way of clarification, Applicants note that the right-of-way between MP Z0 9.6 and Milepost ZO 10.5 is only
60 feet wide. The right-of-way for the industrial spur is only 50 feet wide.

6 See Applicants’ Attachment C, Photographs RR023, RR024 and RRO25b.

7 CLS&SB’s suggestion (CLS&SB Protest at p. 20, emphasis in original) that the “real motivation of the Brothers
and the Sisters is to allow them to acquire NS properiy for liitle or no money” is undeserving of 4 reply as it is
unfounded, inappropriate and lacks candor.
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honest and efficient management of railroads.T 49 U.S.C. § 10101(9). It is not an accident that
no rail service has been provided over the Liné for over a decade. Rather, the lack of rail service
reflects the fact that Conrail and NSR manage%ent concluded that there was no need or financial
incentive to rehabilitate the track.'® That conc‘iusion is supported by the lack of any evidence
that any shipper during the past decade has requested rail service. Nor has any shipper filed a
complaint with the Board or the courts in whicih it contended that NSR or Conrail had failed to
honor the common-carrier obligation.’g ’I‘hesé factors compel the conclusion that shippers who
may have used rail service over the Line in the distant past have had no need for rail service for
the past ten to twelve years,

The record also shows that NSR, after acquiring the Line in 1999, made the informed .
business decision that, because there were no remaining shippers on the Line, there was no need
to maintain the Line while it allowed “a sufficient period of time [to pass in order] to determine
whether restored service over the Line might become feasible.”?’ NSR’s judgment is borne out
by the lack of ar'ly credible evidence of any past, present or future need for rail service over the
Line.

The abandonment of this unused and dilapidated line of track would also be consistent
with the RTP"s directive that it is the policy of the United States Government to reduce _

»ll

regulatory barriers to “exit from the industry.”” Once again, Applicants stress that NSR has not

opposed the abandonment of the Line. Instead, it has only requested the Board to “reach a

'® As NSR has admitted, “the Line is in poor condition and would need to be rehabilitated in order to restore service
over it because of the Line’s long peried of non-use.” NSR Reply Comments at p. 7.

' The absence of any complaints regarding the adequacy of rail service was favorably mentioned by the Board as
justification for its authorizing the adverse abandonment in Norfolk & W. Ry. Co.--Aban. Exem. — Cinn., Hamilton
County, OH, 3 S5 T.B. 110, 119 {1998). i

*NSR Reply Comments at p. 7. i
M 49 U.S.C. § 10181(7).
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decision on the merits in accordance with the Fwts, as set out by the Applicants and corrected or
otherwise amended by NSR and any other crehible presentation.”” Had NSR opposed this
abandonment, it would have made that opposikion crystal clear.

The NTP also states that it is the policy of the United States to operate transportation
facilities and equipment without detriment to 1_;he public health and safety.” Itis respectfully
submitted that operation of vintage trolley cars over the NSR’s main line to Chicago would not
be consistent with this policy. As will be discussed in detail infra, in order to provide trolley
service between the Notre Dame campus and the Northern Indiana Commuter Transportation
District (NICTD) station at the South Bend Regional Airport,** it would be necessary for
CLS&SB to operate over the NSR’s main line. As an alternative, because there is no other track
that currently links the Notre Dame lead and the NICTD line, it would have to assemble its own
nght-of-way over and consiruct several thousand feet of new track.

In the first place, if it were to operate over the NSR’s Chicago main line, it would be
necessary to electrify NSR’s main line, which is not going to happen without NSR’s consent.
Second, no evidence exists that NSR would subject itself to the potential liability that would
accompany the operatic;n of vintage trolley cars over one of NSR’s busiest lines. Third,
CLS&SB has not addressed whether such operations would be prohibited by Federal Railroad
Administration safety regulations, even if NSR would agree to allow vintage trolley cars to

operate on its main Chicago line and NICTD would aliow them to operate over its line.”®

2 NSR Reply Comments at p. 57.
P49 118.C. § 10101(8).

# According to CLS&SB, it “would provide trolley service between the UND campus and the Northern Indiana
Commuter Transit (sic) District (NICTD) station at the South Bend Regional Alrport.” CLS&SB Protest at p. 14,
n.l13. .

* 1t is believed that CLS&SB's proposed trolley operation would fit within the definition of either a "cormmuter
passenger train service on standard gage track which is part of the general railroad system of transportation” or a
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In summary, the abandonment of the Line is consistent with the RTP. There is nothing
unique about the abandonment of this particular track that presents any challenge to the long
term viability of the national rail infrastructure. There are no industries located on the line that

would be deprived of service, nor is the track needed for any other legitimate transportation

need, either on a local or a national basis.

A. NSR has not asked the Board to ¢ eny the adverse application in this proceeding.
Although NSR has submitted a lengthy discus;ion of the principles and legal precedents that
underlie adverse abandonment applications, NSR has not protested the instant application or
requested the Board to deny it. As its Conclusion confirms, NSR has requested only that “the
Board evaluate the subject application and reach a decision on the merits in accordance with the
facts, as set out by the Applicants and corrected or otherwise amended by NSR and any other
credible presentation, and with the law, principles and discussion™ sef forth in its Reply
Comments.

To the extent that NSR’s Reply Comments can be viewed as an invitation for the Board
to revisit over 60 years of precedent in order to curtail and eliminate the filing of adverse
abandonment applications by governmental and/or reversionary interests, the Board should
decline that invitation, At no time has Congress (much less the ICC or the Board) sought to
overturn the Supreme Court’s explicit recognition that *“[t]here is no requirement .. .that the
application [for abandonment] be made by the carrier whose operations are sought to be

abandoned.” Thompson v. Texas Mexican Rygf. supra, 328 U.S. at 145. The Board should

"short-haul rail passenger train service in a metropoli . or suburban area.” 49 CFR 238.3(a)1) or {2). As such, it
would be subject to FRA’s Passenger Equipment Safety Standard at 49 C.F.R. Part 238, especially if CLS&SB were
to operate over a line that it would not own. See, e.g., 49 CF.R. § 238.203(d).

% NSR Reply Comments at p. 57 (emphasis added).
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continue to recognize that while it may give sw&hstantial weight to the long-term viability of the
national rail system, it must balance the compiating benefits and burdens of abandonment on all
interested parties, including the railroad, the shippers on the line, the involved communities, and
interstate commerce generally. >’

NSR’s basic position is that the Bcardisﬁould not further expand the principles set forth
in Modern Handcraft and should adhere to the principles and standards articulated by the Court
of Appeals in New York Cross Harbor, and by the ICC and STB in their decisions that are
consistent with New York Cross Harbor. Because a strict application of the New York Cross
Harbor standards to the facts in this case will entitle the Applicants to receive a favorable
decision, there is no need to expand the Modern Handcraft principles in order to grant the instant
application.

In New York Cross Harbor, the Board was faced with a situation where the New York
Cross Harbor Railroad (*Cross Harbor’"} was actively conducting operations over a line of
railroad owned by New York City. While it had suffered the recent loss of some traffic, Cross
Harbor had actively solicited business from new customers and was in the process of rebuilding
its traffic. Deépite the fact that multiple shippers supported Cross Harbor and opposed the
abandonment, the Board literally ignored their interests. This caused the Court to find that the
Board erroneously failed to adhere to its own precedents by not balancing ail of the competing

interests and instead gave paramount importance to the interests of the City of New York. Asthe

* The statutory public convenience and necessity standard cannot be read to be only the “railroads’ convenience and
necessity.” While NSR suggests (Reply Cornments at p. 41} that only a railroad can have an interest in the right-of-
way, that position erroneously ignores the legal interests that are held by the owners of reversionary interests. If
NSR’s position were to be adopted, it would allow railroads to negate the reversionary interests created by the Jegal
instrumnents that, in the first instance, allowed them to occupy the real property on which the track is constructed.
This would be so even when the track is no longer needed for any public purpese related to the camier’s operations,
as is the case herein, Recognizing this fimdamental basic inequity, the Board bas consistently stated that “we do not
allow our jurisdiction to be used to shield a carrier from the legitimate processes of State law where no overriding
Federal interest exists.” Seminole Gulf and cases cited therein,
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Court determined, that caused tﬁe Board to de?iate, without adequate explanation, from its past
precedents. !

The undisputed facts in this case bear %bsolutely no resemblance to those in Cross
Harbor. As aresult, even if the very conservzitive standards favored by NSR are applied, a
proper balancing of the various interests that 1# congistent with the well-recognized principles
and standards established by past ICC and Bo%rd precedents compels the conclusion that the
public convenience and necessity require and EPermit abandonment of the Line.

B. The facts herein satisfy the rigid Ftandards identified by the Board (and by NSR)
for evaluation of adverse abandonment ap;;licaﬁons. NSR contends that an adverse
abandonment application should not he grante’d “until a line has been dormant for a very long
period of time.™ As NSR has observed: |

The length of time that the subject line had remained dormant in
each case where the agency granted adverse abandonment or
discontinuance applications were: at least 12 years (Modern

Handcraft), at least 10 years (Chelsea) and at least 11 years (NW-
GTW).?

In this case, it is uncontested that the Line has been dormant for at lcaét a decade, and
likely longer. As NSR has admitted, the last movements of coal appear to have moved in the
mid-1990’s.® Thus, abandonment would be consistent with the time frames established by the
above-cited cases.

NSR also contends that adverse abandpnment applications should not be granted if there
is credible eﬁdence of a potential for future rall service, “especially if the line has been inactive

for only a few years and insufficient time has passed to make the future need for the use of the

“ NSR Reply Comments at p. 46.
# NSR Reply Comments at p. 47.
% NSR Reply Comments at p. 5, 1.2,
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line clearer.! NSR also says that the “types Pf potential rail service that should prevent adverse
abandonment of a line of railroad might inclucie potential for reactivated service if previously
rail-served industries reasonably might provide rail fraffic again in the fature™” and if the
situation involves one in which “traffic has been recently solicited or specific traffic appears to
be available or possibly available to the raitroad.” |

The record herein does not support eitlﬁer contingency. In the first place, NSR admits
that it “has located no written record that confirms that its fepresentatives ever solicited traffic
for movement over the Line to the University or any other party.”™* Second, NSR does not
identify any industries that reasonably might again provide rail traffic in the future. In fact, just
the opposite is true. As the Board is aware, and as NSR has admitted, there is only one former
shipper on the line that might have provided support for future rail traffic. That shipper is Notre
Dame. However, Notre Dame has publicly armounced that it will not use rail service for direct
shipments of coal to it campus.”® Because Notre Dame has not protested the instant application
and has not filed comments in support of continued rail service, there is not a shred of credible
evidence of record to support a finding that Notre Dame would provide future rail traffic.

The absence of credible evidence of any future need underlies NSR’s business judgment
to terminate negotiations to sell the Line to CLS&SB. In the absence of explicit, hard evidence

that Notre Dame has changed its position, the Board must adhere to its congistent, past practice

*' NSR Reply Comments at pp. 48-49,

* NSR Reply Cornments at p. 49 (emphasis added).
" NSR Reply Comments at p. 48.

* NSR Reply Comments at p. 6.

3 See, Applicants’ Attachment L.
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of finding that it would be “inappropriate to suibstitute our judgment for [the carrier’s] business
judgment.”* |

NSR also says that the Board should cénsider credible evidence of the potential to use the
line for storage of loaded or empty cars, for detour moverments, potential use as a passing track,
or as additional through track to increase capa@;ity through the area.’” While consideration of
such purposes may be appropriate in some instances, that is not the case herein. NSR does not
even bother to suggest that this dead-end traclg could be used for any such purpbses. Thus, there
is no evidence of record that would support a finding that the Line could be used for any of the
foregoing purposes.

Indeed, NSR admits that it voluntarily exercised its business judgment by removing the
mainline switch from its Chicago main line to the Notre Dame lead. Removal of the switch
demonstrates that NSR management has itself concluded that use of the Notre Dame lead for the
identified purposes was extremely infeasible, if not impossible. if that were not the case, NSR.
would not have incurred the expense of removing the unneeded switch.*® Once again, the Board |
should not substitute its judgment for NSR’s business judgment.

NSR also complains that the Board’s “de facto abandonment” reference in Modern
Handcrafi has caused confusion and falsely encouraged adverse abandonment applicants. This
does not apply to the instant application. The Board is reminded that Applicants, by letter dated

September 26, 2006, amended their Notice of Intent to omit any reference to a “de facto”

* Sult Lake, slip op. at p. 8.

" As NSR readily admits, the Line has been severeti on its north end from the national rail system by previous
Conrail abandonments. Hence, it would be impossible to use the track for detour movements, as a passing track or
as additional through track.

*® The truncated nature of the track and the residenﬁal neighborhoods through which the Line passes also militates
against the use of the track as an active storage yard fol loaded and unloaded cars. Flainty, the potential liability that
would accompany such uses in a residential area would cause intelligent rail management to think more than twice
before using the Line for any such purposes.
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abandonment. Furthermore, the Applicants hérein have not pursued or relied upon that concept
at any subsequent stage of the proceeding. Inishort, NSR’s comments regarding a de facto
abandonment are irrelevant and immaterial anp have no bearing on the facts and/or the legal
positions advocated by Applicants in this cas@

NSR’s comments regarding offers of énancial assistance, public use conditions and trail
use conditions are also superfluous. The Boaxid’s October 26, 2006 Decision speaks for itself.
As apoint of clarification, Applicants have ncx!t invoked the Board’s trail use provisions of 49
C.F.R. 1152.29. If the application is granted and after the abandonment is consummated, City
intends to purchase NSR’s fee interests in the right-of-way through arms’ length bargaining,
which would transfer the fee interests to City and obviate the need to railbank the right-of-way.
After installing the new storm sewer,. City would create the new trail.

Protest of CLS&SB

A. The CLS&SB’s Protest lacks credibility. The Protest filed by CLS&SB should be
~ disregarded in its entirety on the grounds that it lacks any probative evidentiary support. Both
the Protest and the supporting statements are littered with hearsay and admitted speculation that
have not and cannot be verified. Most importantly, not a single shipper has stepped forward to
testify that it needs rail service over the Line and would use CLS&SB if the abandonment
application were to be denied and CLS&SB was able to reach an agreement with NSR to acquire
the Line.

The unsupported speculation that permeates CLS&SB’s Protest is summarized in the
baseless statement that:

| As Mr. Harris relates, South BE d's current Mayor and some
members of the City Council Itive!y and aggressively oppose rail

service restoration. They have|actively lobbied and in some cases
intimidated others from suppoting rail service resforation. Harris
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VS at 6-7. Certain very vocal dity officials persuaded those
favoring rail service to keep quiet. They intimidated UND
officials, specifically Paul Kemipf and John Affleck-Graves, and
persuaded them to change theiri position over use of rail. CLSSB
believes that these officials persuaded NS to renege on its
agreement to sell the line to CLLSB.*

While referencing Harris® statement that “it is my understanding that the Mayor’s 6fﬁce
sent representatives to the community centers to tell them to be in opposition,” CLS&SB ignores
Harris’ concession that “I have not tried to v; rify this.” V.S. Harris at p. 7 (emphasis added).
The Board cannot rely on the testimony of a witness who admits that he has not tried to verify
the supposed facts about which he purports to testify. Nor can the Board rely on the arguments
made in CLS&SB’s Protest that are based on Harris’ unfounded speculation.

There is no evidence to support CL.S&B’s unfounded claims that Paul Kermpf, the
Director of Utilities at Notre Dame, and John Affleck-Graves, Notre Dame's Executive Vice
President, were intimidated by City officials into changing their position over use of rail.*® If
CLS&SB had any credible evidence o support its speculative comments, it should have
introduced it.

Nor can CLS&SB substantiate its claim that City officials “persuaded NS to renege on its
agreement to sell the line to CLSSB.™' CLS&SB has not identified any City official who would
have been able to persuade NSR to back out of the tentative deal. Nor has it identified the NSR

officials who were the City officials’ supposed targets. In response, Applicants state that they

® CLS&SB Protest at pp 16-17.

* In fact, CLS&SB cannot demonstrate that Notre Dame ever “changed” its position at all. In the June 22, 2006
newspaper article that announced that Notre Dame “has no intention of entering into an agreement” with CLS&SB,
Affleck-Graves categorized CLEESB's talks with Natre Dame's wtility services manager and business departroent
representatives as being “extremely tentative.” Applicants’ Attachmoent I, Margaret Fosmoe, Motre Dame drops
coal-fy-rail option, South Bend Tribune, June 22, 2006, Affleck-Graves is also quoted as saying that “I think it
would be pushing the point to say we’ve been in discussions™ with CLS&SB.

“ CLS&SB Protest at p. 17; see also, id. at p. 3 (“local officials pressured NS to abrogate that agreement and
withdraw its support for the sale, Verified Statement of Robert Harris (Harris VS at 3.7
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are not aware of any communications by any City official to NSR officials, much less any
communication that would have influenced N:SR’S business decision to terminate its negotiations
with CLS&SB.

B. CLS&SB’s claim that it is the auihorized and exempted operator of the line is
specions. In its Protest, CLS&SB says that it jis “the authorized and exempted operator of the
line that is the subject of this adverse abandonment application™? It also says that Applicants are
seeking the “adverse abandonment of an out-djf-service line where the carrier is not the current
owner but a party authorized to acquire and restore it to active rail service.™ These audacious
contentions-have no legal or factual basis and must be rejected.

In the first place, CLS&SR did not reach a final agreement with NSR to acquire the line.
As NSR has explained in its Comments filed m this proceeding:

In summer 2006, NSR was negotiating a possible sale of the Line
to a potential short line operator, the Chicago, Lake Shore & South
Bend Railway (CLS&SB). CLS&SB proposed to restore the
delivery of coal by direct rail service to the University. NSR was
apprised that CLS&SB received a favorable response from the
University to the proposed reinstitution of service over the Line for
direct delivery of coal to it. While the University may have
discussed restoration of service over the Line with CLS&SB, the
University apparently made no commitments to request direct coal
delivery. The University’s public withdrawal of its support for the

proposed operation before the NSR and CLS&SB concluded their
transaction effectively negated the objective of that transaction.*

Second, although CLS&SB has taken advantage of and abused the Board's class
exemption procedures in an attempt to create the appearance of standing in this proceeding,

CLS&SB has not been “authorized” to acquirg the lines. Instead, its recent Verified Notice of

“ CLS&SB Protestat p. 7. ’
?id at 8, E |

* NSR Comments at pp. 5-6. See also, Letter to Veknon A. Williams from James R. Paschall, dated August 15,
1086, served in 8TB FD 34803, The Chicago, Lake Shore & South Bend Railway Company ~ Acquisition and
Exemption — Norfolk Scuthern Railway Company.
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Exemption, filed November 20, 2006, never biacame effective as ﬁ was stayed by the Board by
Decision served November 22, 2006.%° Giveni CLS&SB’s erroneous comment that “{o]n
December 20, 2006, the Board published a no?'ce of the acquisition exemption (which was
effective 7 days after filing or November 27, i%ﬁ),” it appears that CLS&SB has either failed to
notice that the Board stayed the effective date pf the exemption or is simply confused as to the
legal effect of the Board’s stay, which has nev:er been lifted and remains in effect.

In addition, there is good cause to argue that the notice is void ab initio on the grounds
that the statement that CLS&SB “anticipates reaching an agreement with NS” is false and
misleading. As Applicants have previously demonstrated, there is no hasis for that statement.*®
Hence, at best, it can be said that CLS&SB has filed a notice of exemption that would have

' permitted it to acquire the lines if it had been able to reach an agreement with NSR, which it has
not done. Therefore, NSR continues to be the sole authorized carrier and operator.”’

Third, CLS&SB, which was recently incorporated, is a railroad in name only. It has no
trained rail employees and no rail equipment other than some vintage trolicy cars. Furthermore,
with the exception of Mr. Landrio, who claims to have established a number of short line
railroads, the other individuals do not appear to have any operating experience in the freight rail

industry.

* STRB F.D. No. 34960, The Chicago, Lake Shore and South Bend Railway Company—Acquisition and Operation
Exemption--Norfolk Southern Raitway Company, Decision served November 22, 2006. Applicants’ Attachment T,

% Rather than repeat the arguments in their Petition to Revoke and Stay Exemption in STB Docket FD No. 34960,
The Chicago, Lake Shore and South Bend Railway Company-Acquisition and Operation Exemption--Norfolk
Southern Ratlway Company, Applicants’ arguments therein are incorporated herein by reference,

7 Applicants will agree with CLS&SB’s comment {Protest at p. 8) that this proceeding presents significant policy
implications going beyond the facts of this proceeding. Without question, this proceeding highlights the myriad of
problems that result when the Board’s class exemption procedures are abused by filing “verified notices” that
contain false and misleading statements and then using those void rotices to bootstrap fisrther false and misieading
arguments in other proceedings. The Board should not tolerate such activities.
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C. CLS&SB’s reliance on proposed ivintage trolley operations to oppose the
abandonment of the Line is irrelevant. Recjpgnizing that no shipper has appeared to support
the contention that its freight rail operations ane needed, CLS&SB postulates that a need exists
for its vintage trolley car operations. While the collection of vintage trolley cars may be a
fascinating hobby for a real estate developer with no railroad operating experience, it has no
bearing on any issue that is legitimately bc,foré the Board in this proceeding. Indeed, CLS&SB’s
proposed suburban, electrified trolley operatit{n would not fit within the definition of a “rail
carrier” under 49 U.S.C. § 10102(5).%

At the outset, CLS&SB is forced to coi:cede that trolley service between the Notre Dame
campus and downtown South Bend “is not CLSSB’s intended market. ™ Instead, CLS&SB says
that it would “provide trolley service betwecnihe UND campus and the Northern Indiana
Commuter Transit (sic) District (NICTD) station at the South Bend Regional Airport.”™ This
necessarily assumes that CLS&SB would reach an agreement with NICTD. However, as Gerald
Hanas, the General Manager of the Northern Indiana Commuter Transportation District
(“NICTD™}, has explained, “{n]o administrative or engineering discussions have taken place to
determine the feasibility of such an operation.”"

Mr. Harris also says that the Line presents CLS&SB with the “means of directly linking

the cuwrrently operated interstate commuter operations of the Northern Indiana Commuter

“ As defined therein, ““rail carrier’ means a person providing common carrier railroad transportation for
compensation, but does not include street, suburban, or interurban electric railways not operated ag part of the
general system of rail transportation.” ‘

¥ CLS&SH Protest at p- 14, n.13. Although CLS&SB disclaims any intent to operate imto downiown South Bend, it
nevertheless attached varfous news articles and letters to the editor to the Harris Verified Statement in an artempt 1o
leave the impression that & need exists to provide &r reation for students from Notre Dame 1o downtown South
Bend, the Callege Fooiball Hal! of Fame and the Amtrgk station. That is not possible. The truth of the matter is that
the Line terminates at a point that not only is a lengthy cab ride from downtown South Bend, but is in an area that
CLS&SB has described as “blighted and substantially tacent land.” CLS&SB Protest at p. 18,

* CLS&SB Protest at p. 14, 113, citing V.8, Harris at p. 3.
*1V.S. Hanas at § 6 (Applicants” Attachment L),
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Transportation District (NICTD) with the Uni | ersity of Notre Dame campus.” Harris also says
that “NICTD currently has two distinct groupd of riders that use NICTD services directly to the
campus, students departing for Chicago on Friday afternoons, and retuming on Sunday

evenings.”™

That statement is not frue. NICTD’s commuter rail services terminate at its station
that is located at the South Bend airport. As Hanas has also explained:

To the extent that the foregoing statement suggests that NICTD

provides servives “directly to the campus,” it is misleading. The

students must travel to the airport from the campus by some means

other than NICTD’s commuter rail service. Second, NICTD does

not operate charter trains directly to the campus. These special

trains terminate either along Westmoor St. between Sheridan and

Bendix, or at the Airport terminal and passengers then take private
over-the-road coaches or city transit buses to Notre Dame.

CLS&SB’s misleading comments should be ignored by the Board. There is no existing
track that would allow either NICTD or CLS&SB to reach the Notre Dame campus directly from
the NICTD station at the South Bend Airport without operating over the NSR main line. In order
to link the Notre Dame lead with the NICTD lines, it would be necessary either to build a new
line or obtain permission from NSR to operate the vintage trolley cars over NSR’s main Chicago
line for over a mile.”

If it were to operate over NSR's line, CLS&SB would also have to obtain NSR's
permission to electrify NSR’s line. Although Applicants will not speak for NSR, they will
suggest that, without even reaching the electrification issue, it is highly doubtful that NSR would

permit CLS&SB to operate vintage trolley cars over its heavily trafficked main Chicago line in

2y S. Harris at p, 3. See also, CLS&SB Protest st p. 14, n.13.
.S, Harris at p, 3.
V.8, Hanas at §4.

> As Mr. Lawrent has noted, “[t}here is no information in the record that either NICTD or NSR would allow
CL3&SB to operate over their tracks. V.S, Laurent at 8 {Applicants” Attachment M).
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order to reach the South Shore line over whicllr the NICTD commuter operations between
Chicago and the South Bend airport are c:(mc::h.;:f.?:te:d,s'3

At this time, there is no other way to link the Notre Dame lead with the NICTD line. In
his Reply Verified Statement, Mr. Laurent expéla:ins that the existing NICTD line ends at the
former Amtrak Station at Meade Street, which is located in the far western edge of South Bend.
This location is approximately 4,000 feet to t}{e west of the end of the spot whére the Notre
Dame lead at one time intersected with the Ni :R line.”’ As Gerald Hanas has also explained,
there “currently is no means of linking the NICTD operations with the proposed vintage trolley
car operations that CLS&SB scems to prcpos?."’“

For CLS&SB to reach the point Wl‘i«::rei the NICTD line terminates a few feet to the east of
the former Amtrak station, “CLS&SB would have to assemble the land that would be used to
link the two rail systems and improve the existing Notre Dame lead to passenger rail
standards.””® As Mr. Laurent has noted, after assembling the land, it then would be necessary for
CLS&SB to build and electrify severai thousand feet of new track in order to hit the spot where
the NICTD track terminates at the former Amtrak station. No estimate has been provided
regarding the cost of the construction and electrification of these new lines.

Even if NICTD may have indicated a willingness to consider operating its trains over the

Line to the northern end cf the line on the Notre Dame campus, there is nothing of record to

show that NICTD agreed with CLS&SB’s scheme. In particular, although Mr. Hankey says that

%6 While the Board lacks jurisdiction over excursion passenger service, it also lacks jurisdiction to compel NSR to
allow NICTD to operate over its track. Moreaver, the d aise lacks jurisdiction 1o compel either NSR. or NICTD
to allow CLS&SH to aperate its vintage wolley cars over their lines.

7 Reply V.S. Laurent at 9] 5. i
v S. Hanas at § 3. ‘>
¥ v S Hanasat 5. )
%V $. Laurent at 1 4 - 7, inclusive. ‘
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“{o]n at least ten occasions each year, and pot%ntially as many as twenty, NICTD would operate
multiple special trainsets from Chicago to the m campus,” that contention has been disputed
by NICTD’s General Manager, As Mr. Hanas has explained, nothing in that magnitude was
“digcussed with or accepted by NICTD.™! Ingsummary, even if CLS&SB could somehow force
NSR to sell the Notre Dame lead to i, that wojuid not guarantee CLS&SB the ability to reach the
NICTD station at the South Bend airport.*

D. CLS&SB’s procedural contentions lack merit. CLS&SB’s renewed arguments
that Applicants failed to comply with certain of the Board’s governing regulations are specious.
As explained in detail in Applicants’ Joint Reply To Petition To Reject Application, the
Applicants fully complied with the Board’s governing regulations. REven if they had not done
50, the Board may freely relax its procedural rules in the absence of demonstrated, “substantial
prejudice to the complaining party.” American Farm Lines v. Black Ball Freight Service, 397
U.S. 532, 539 (1970). See also, 49 C.F.R. § 1100.3, “[t}he rules will be construed liberally to
secure just, speedy and inexpensive determination of the issues presented.” Not only was
CL3&SB able to participate fully in this proceeding, but it has wholly failed to demonstrate any

prejudice whatsoever. Hence, the Board should reject its baseless procedural contentions.

Comment of Allen L. Stevens Jr. (“Stevens”).

At the outset, Mr. Stevens does not purport to be a shipper. Moreover, he isnot a
member of the affected community. His address is Union Mills, Indiana, which is located nearly

an hour from South Bend in La Porte County, Indiana.

8v.S. Hanas at § 7.

*® The instant record is devoid of any evidence re ng the potential cost of assembling the needed nght-ofwway,
or the building and electrifying the track that would allpw CLS&SB to reach the NITCD line.

# CLS&SB Protest at pp. Rather than repeat the argurgents made in the Joint Reply, they are incorporated herein by
teference. For the convenience of the Board, a copy of the Joint Reply is aftached as Applicants’ Attachment N
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In his Comment, Stevens purports to cl‘ lculate the number of trucks used to transport coal
to Notre Dame from the NSR transload site in South Bend and voices concerns regarding the
environmental impact of continuing the use ofi trucks to deliver coal to the University of Notre
Dame (“Notre Dame”).%- As the Board's Sectiion of Environmental Analysis has determined,
because the diversion of coal to Notre Dame 4ccuﬁed over a decade ago, abandonment of the
Lines will not result in diversion of any rail trgffic to trucks.

Bven if his alleged facts wereto be t at face value, Stevens’ Comment ignores
several other salient facts. First, Notre Dame made the decision to continue to receive its coal
via truck. Second, there is no ignoring the fact that Notre Dame has received coal for overa
decade via truck without any apparent concerns being voiced by Mr. Stevens. Third, the citizens
of South Bend who have filed Comments with the Board and who have a legitimate interest in
the i1ssue unanimously support Applicants. Given their proximity to the lines, it is respectfully
submitted that their concerns are paramount to those of an ofﬁcious intermeddler who has no
apparent ties to the South Bend community.

SEA Environmental Assessment.

On December 22, 2006, the Board’s Environmental Assessment (“EA”) was served. The
EA directed Applicants to complete the Section 106 process of the National Historic
Preservation Act and to report back to the Section of Environmental Analysis regarding any
consultations with the Indiana Depértment of Natural Resources, Division of Historic

Preservation & Archaeology (SHPO) and any other Section 106 consulting parties.

* Because Mr. Stevens does not disclose the source of his information regarding the amount of coal used by Notre
Dame, his calculations cannct be validated. Moreover, CL5&SB has claimed that such information is confidential
and proprietary and has redacted it from the letter submitted by Mr, Hankey. Laust, because Notre Dame has not
submitted any information, the record is deveid of any probative evidence regarding the tonnage of coal that it
receives via truck,
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By letter dated January 10, 2006 (sic), the SHIPQ announced that it had determined that it
had identified several “properties within the ptobable are of potential effects ... that ... may meet
the criteria of eligibility for inclusion in the Niitional Register of Historic Places.”®® Applicants
have determined that none of the listed pruperities are located within the right-of-way. The
Munro House, at 1213 Diamond Avenue, and ;khe Metcalf House, at 1201 Diamond Avenue, are
located on real property that abuts the right—oﬂ_i-way. However, neither structure will be impacted
in any fashion by removal of the track. This 1+ confirmed by Catherine Hostetler, Director of the
Historic Preservation Commission of South Bi:md and St. Joseph County. As she has explained
in her Reply Verified Statement:

Neither the Munro House at 1213 Diamond Avenue (Site #
141-598-25629) nor the Metcalf House at 1201 Diamond Avenue
(Site # 141-598-25631) will be impacted. Both of these houses are
situated to the east of the right-of-way. They should also be re-
evaluated as to their rating as “Significant”. To the west, thereis a

vacant stretch of unimproved land, which I believe would facilitate
. the removal of the track.®

Applicants note that one property that has been identified by the SHPO, the Northern
Indiana College at 1600 Washington Avenue, no longer exists. As Ms. Hostetler has also
confirmed based on her personal review of that location, “{t]hat structure is no longer in

existence as it was razed several years ago.™’

Applicants have no knowledge as to the date that
the structure was demolished.
The Holy Cross Roman Catholic Church and Schoot at 1050 Wilbur Street are located

several hundred yards from the right-of-way and are separated from the track by *'a substantial

&3 Letter to Richard Streeter from Ron McAhren (see Attachment O hereto).
% Reply V.S. Hostetler at § 3 (Applicants’ Attachment [P hereto).

*” Reply V.S. Hostetler at § 2. As is conclusively demonstrated, the SHPO did not perform any on-site studies, but
merely relied on out-dated written information,
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MARGARET FOSMOE, Notre Dame drops coal-by rail option,
Scuth Bend Tribuoe, June 22, 2006.
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South Bend Railway representatives are
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*The university has no intention of entering
into an agreement with the South Bend short-
line railway company to deliver coal,” John
Affleck-Graves, Notre Dame's executive vice
president, said on Tucﬁday "Now and in the

Representatives of the Chicago, Lake Shore &
South Bend Ratlway Co. had some "extremely

services manager and business department:
representatives in the past two or three years,
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Notre Dame drops coal-by-rail option

In keeping with c1ty s wishes, university will stay with

SOUTH BEND -- The University of Notre

i Dame has no plans to establish a business

‘ contract with a company that hopes to buy and
reopen an old rail linc running (rom the city's

A railtroad line stll leads into the coal
storage araa at the University of

http/iwww southbendribune.com/stories/ 2006/06/22/10cal Z0D60622-sbi-LOCL-AT-Not...  7/28/2006
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considering buying the closed rail line from
Norfolk Southern and reopening it to transport
coal and other materials to businesses in South
Bend, Passenger service might be added later, Tribung Photo/SHAYNA BRESLIN
they said.

Notre Dame, although the university's
coal shiprments now arrive by truck,

Rail company representatives told ¢ity officials that Notre Dame was one of the
poteniial customers,

South Bend Mayor Stephen Luecke and council members are opposed to the idea,
citing safety and quality-of-life concerns. The old rail line cuts through residential
neighborhoods across the west side and would have 17 at-grade street crossings without
flashing lghts or automatic gates!

Affleck-Graves said he met with the mayor six or eight monthg ago to discuss the idea.
&3 a steward of the university and its resources, Affleck-Graves said he is obligated 10
fisten 1o any proposal that might increase the efficiency and econamy of Notre Dame,

Luecke made 1t clear he views rcapmmg the rail line as a bad idea, Affleck- Graves
said. : )

[ assured the mayor at that stage that if the city and the county were strongly opposed
ter the ra iwm‘i proposal, the wiiversity wobld not go forward," Affleck-Graves said.

Writre Dame officinds have worked hard over the y;:m*s tor build a
strong relationship with the eity, the county and local residents,
"W would not do anyihing to damage that relationship,” Affleck-
Graves sajd.

That doesn't mean that the university always will agree with local
governmental officials on every matter, he said. But in the case of
the railroad proposal, Notre Dame will vield to the wishes of the
tocal community, he said.

Maost of the encrgy used on the Notre Dame campus for heating,
cooling and elpcirivity is generated by coad burned in the campos
pwer pi;mfi The campus uses 80,000 1ans of coal anasually. The
piles of coal are stored on umvemty property along Douglas Road, noar wherp the old
rail line ends.

Afflock-Graves

Until about 10 years ago, when the rail line went out of service, coal 5hipmems WETe
delivered direetly to campus by train. The coal now arrives in South Bend via ratiroad
at a site on South Olive Street and is trucked to campus - about 3,000 truckloads a
VR, ‘

“ . g - « . o i - < g g
While the distribution vartes from your o year, on average 83 percent of Notre Dame's
gnergy comes from coal, 10 pﬁrm%m fior nataral gas and 5 porcent from fuel oil.

i
I the rail line reopened, the city supported it, safety issues wére addressed and
neighborhood residents didn't mind it, Notre Dame would consider using rail service

httpwwwl southbendtribune com/stories/ 2006/06/22/10cal 20060622-sbt-LOCL-Al-Not...  7/28/2006
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again for coal deliveries, depending on the cost, Affleck-Graves said.

"(riven the opposition to it, this is an casy decision for us to continue with truck
detivery,” he said.

Affleck-Graves said South Bend Railway never presented a formal proposal or contract
10 Notre Dame,

The company also has said that reopening the rail line could raise the possibility of
passenger trains delivenng Chicago fans directly to campus for Notre Dame football
games.

1£the rail line were 1o reopen and city officials and the Chamber of Commerce thought
passenger trains (o campus oo football Saturdays would be a good thing for the
community, the university would he interested in exploning the idea, But Notre Dame
doesn't plan to pursue such a proposal itself, Affleck-Graves said.

"Geperally, we have a good, strong, working relationship with the cily and the county,”
he said, "and 1it's o intention 1o maintain that”

Staff writer Margaret Fosmoe:
mfasmosl shtinfo.com

(574} 235-6329

Our Privacy Policy and Direct Notice To Parents

Comtact the sotihbendlitune. com Wb aialf,
Mews coverage and editorisl comtent provided by
the Souwth Bend Tribune uwess atherwise spocified,
wopynight £ 1984-2005 Scuth Bend Tribune

nitperiAwwew? southbendtvibune. convatories/ 2006/406/2 2 foeal 20060622 -sbi-LOCL-AL-Not.., 77287606



DOCKET NO. AB 290 (Sub-No. 286)
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STB Decision, Docket No. F.D. 34)68 The Chicago, Lake Shore and
South Bend Railway C ampmxy - Acquisition and Operation
Exemption — Norfolk Southern Railway Company, November 22,
2006,



37563 SERVICE DATE - LATE RELEASE NOVEMBER 22, 2006
GO

SURFACE TRANSPORTATION BOARD
DECISION
STR Finance Dockel No. 34960

THE CHICAGO, LAKE SHORE AND SOUTH BEND RAILWAY COMPBANY
— ACQUISITION AMD OPERATICN EXEMPTION ~
NORFOLE SOUTHERN RAILWAY COMPANY

Decided: Movember 22, 2006

On Navember 20, 2006, The Chivago, Lake Shore and South Bend Railway
Company (CLS&SH) filod a verified notice of exemphion pursuant to 49 CFR 113031 ¢t
seq. to purchase from Morfolk Southemn Railway Compeny (NSR) and to operate
approximately 3.2 miles of rail line {Line) between milepost UV D.0-and milepost UV 2.3
and between milepost 20 948 and milepost £0 9.9, imcluding any ownership inlerest in
the spar leading w the Lniversity of Neotre Dame, in the City of South Bend, IN {City),
The exerpiion is scheduled 1o beeome affective on November 27, 2006, City, Sisters of
the Holy Cross, I, (Sisters), and Brothers of Holy Cross, Ine. (Brothers), on
Movember 22, 2006, filed a pefition to revoke, axd a request fur & housekeeping stay of
the effective date of, the cxemption.

CLS&SH had previously filed a verified notice of exemption to acquire and
operate this same Line in The Chicage, Lake Shore and South Bend Railway Company—

Acquisition and Operation Exemption-—WNorfolk Southem Raillway Company., 5T8
Finance Docket Mo, 34893 (8TH served and published at 74 FR 35447 on July 6, 2006),
Petitioms to revoke wen [led by City, Sisters, snd Brothers. After NSR inforted the
Board thal it would not sell the Line and suggested that the exemption be dismissed,
CLS&SH requested leave to withdraw theootize of exempion withont prefudice, That
request was granted in a decision served on September 11, 2006,

On September 13, 20086, City, Sisters, and Brothers jointdy sought exemptions and
wiivers in connection with a proposed third party or adverse abandenment application
ulute:.! 1oy this maue:r T he, Ell oard uubsqu.mr!v gramud Lhmu., requests: m part and danwd

osegh mmm""ﬁm STB Docket No. AB-290 (Sub-No. 386) (S B served Oet. 26, 201
The adverse abandomment apphication was tiled on November 21, 2006

CCLS&SE fited a petition to reject the matice of inlent fo file the adverse
abandonmaent application in STH Docket Ne, AB-200 {Sub-No. 2363 on Novernber 13,
2006, City, Sislers, and Brothers filed & w;:.xiy on November 15, 2006, A rading on the
petition {6 reject witl be addriassed in a. fu{tum danizion,



STH Finance Docker Mo, 34960

Notwithstanding that NSR previously withdrew its offer to sell to CLS&SB the
Line at issue here, CLS&SRB states in the latest notice filing, without more, that it
anticipates reaching an agreement with NSR on the proposed sale. Becausc the adverse
abandonment application in STB Docket No. AB-290 (Sub-No. 286} includes the entire
Line at issue in CLS&SB's notice of exemption in this proceeding, the cffective date of
CLS&SB’s notice of exemption will be stayed to give interested persons an opportunity
to submit additional information clarifying the matters at issue here.

This action will not significantly at¥eet either the quality of the human
envirnnment or the conservation of energy resounices.

I. The effective date of the xmtiw%ei’ exemption in this proceeding i stayed
peading further order of the Board.

2. This decizion is effective on the date of service,
3. A vopy of this decision will be served on Morfolk Soutbermn Railway Company.

By the Board, Charles 13, Nettingham, Chatoman.

Vernon A, Withiams
Secrelary

Bt



DOCKET NO. AB 290 (Sub-No. 286)

NORFOLK SOUTHERN RAILWAY COMPANY--
ADVERSE ABANDONMENT--
ST. JOSEPH COUNTY, IN

ATTACHMENT K

Letter to Vernon A. Williams, Secretary, Surface Transportation
Board, from James R. Paschall, Senior General Atiorney, Norfolk
Southern Corporation, dated August 15, 2006, filed in STB F.D.
34893, The Chicago, Lake Shore and South Bend Railway
Company-Acquisition and Operation Exemption-Norfolk Southern
Railway Company.
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Jamesg R Pagchall

Morlotc Southern Somporabine s
Lisw Dhepawtavnd enior Beneral Attorney

Thiee Comenddial Place
Morfoli, Virgina  23510-9241

Wiktew'n Direat Dl Wby
(TBTY 292759
fa (F57) GA3-4872
August 15, 2008

vig fax 202 565-8004
and original and 10 copies via mall

Honoralkide YVernon A Wiitlama, 5@:3?@1:&@
Surface Transporiation Board |
1925 ¥ Street, MW,

Wasmnmn, D¢ 20423-0001

Re:  STB Finance Docket No. 34893, The Chicago, Leke Shore and South
Bend Rallway Company -~ Acquisition and QOperation Exemption - Norfolk
Southem Rallway Company

Dear Wr. Williarns:

Mool Southern Ralway Company submits this letter to advize the Boand that
no agreement has besn or will be sxecuted helwean the Chivago, Lake Shore and
Svuth Bend Railway Company with respect 1o the rarisaction that is the subject of this
proceading. Theretore, the proceeding is moot. As a result, NSR suggests it may be
tismissed by the Board.

CLS&SE should not be criticized for submitting the notice early inasmuch as the
parites were working 1o complete the tertstive ransaction. CLSSB wished to proceed
with the transaction and reactivation of the rall tihe quickly upen reaching and exenuting
a final agresment with NSR. The Board’ 8 notive of examplion was pemmissive, ot
rosnckertory, and did not require that the agreemant ba reached before CLSSE
subrpitted the notice of awmmmz fo-the Board. The Board's notioe served July B, 2006
alve does not now require that the transaction be consummated.

Very truly yours,

James R. Paschall

garating Submdian: Norolh Southern Fhutway Jompany
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Honorable Vernon A, Williams
578 Finance Docket No, 34803
August 15, 2008

Page 2 of 2

oo via fan ZO2 2096-3930
Wr. John [, Hefiner
1920 N Stroot, NW
Suite 800
Washington, DC 20036

Attormiey for the Chicago, Lake Shore and South Bend Railway Company

via fax 574 235-0662

Mr. Jeffrey M. Jankowski
Oeputy City Attomey

227 West Jofferson Bhed.
South Bend, IN 46601

vig fax 574 287-1840

Ms. Sandra M, Seanor

Executiva Director

Michiana Coungll of Governments
22T West Jofforapn Bhd,

South Bend, IN 46801

vig fax 574 284-5779

Sistar Joy ('Grady President
Sigters of the Holy Cross

501 Bartrand Hall - Bt Mary's
Notre Dame, IN 48558-5000

via fax 209 288-1330

Mr. Richard H. Streatar
Bames and Thormburg, LLP
Suite HU0

T80 17" Street, N.W.
Washington, DO 20006-4675

Attorney for the Brothers of the Holy Grogs, lng,

wek TOTHL, PRGE. Q2 Wk
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VERIFIED S‘I’A’I‘EMIENT GERALD HANAS
GENERAL MANAGER
NORTHERN INDIANA COMMUTER TRANSPORTATION
‘ DISTRICT



BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C. 20423

Docket No. AB 290 (Sub-No. 286)

NORFOLK SOUTHERH RAILWAY COMPANY -
ADVERSE ABANDONMENT--
ST. JOSEPH COUNTY, IN

AFFIDAVIT OF GERALD HANAS CONCERNING THE ADVERSE
ABANDONMENT APPLICATION OF THE
CITY OF SOUTH BEND, THE BROTHERS OF HOLY CRUSS, INC, ﬁNI"F THE
SISTERS OF THE HOL'Y CROSS, INC.

i, My name i3 Gerald Hanas. | am the General Manager of ﬂw‘ MNorthe
Indians Commuter Transporiation Disirict (NICTIN. My business address 12 33 East US
Highway 17, Chesterton, Indiana 46304, 1 have beenr employed by NICTE sinve 1577,

2. I asn presenting this Affidavit in response to certaln comments made by
The Chicago, Lake Shore & South Bend Raibway Company in i1s Protest flled January 5,
2007 in the above-vapiioned proceeding. I will alzo reapond to cortain statements st
forth in the Verified Stuternents of Robert 8. Harriy god fohn Hankey, which se aitached
to CLB&ESEs Frotest as Exbhibits A and C. This affidavit s ot a stiement in support of
ur in opposition © the adverse abandonment application,

3. NICTD is the owner and operator of the South Shore Liné.. As herein
pertinent, the South Shore operates a rail commuier service between the City of Chicago
and the South Bend Regional Airporl. The South Shore commuter line is imaﬁd several
miles to the west of the Notre Dame lead, which is the line of railvoad that is the subject

of the above-captioned proceeding. NICTL currently is working closely with the South




Bend Regional Atrport in order to relocate its line to the west side of the airport terminal.
That project when completed will reduce the travel time to Chicago by at least ten
minutes, 11 would also increase the distance between the terminvs of the Notre Dame
tesud and oo main line tack.

3. At page 3 of his Verified Statement, My, Harris says that “there should be
considerable federal interest in this apmﬁ;nn as it is a means of direcdy linking the
currently operated interstate commuter 4:)peira'tiz:-n$ of the Northern Indiana Comemuter
Transportation District (NICTD) with the Ti.{n.iver:sﬁtjf of Notre Dame campus.” Thers
currently is po means of linking the NIC”%"IE) operations with the propused vintage rolley
car operations that CLE&SH seems pmé@%.

4, In that same paragraph, the ‘%s;_tmwmnt is made that “NiCTD currently has
twa distingt groups of viders that use NICTD services directly 1o the campus, students
departing for Chicage on Friday aflernoons, and returning on Sunday evenings, and
charter trains destined for University of Notre Dame home footkall games.” To the
extent that the foregoing stavement suggests that NICTD provides services “directly w the
campus,” it is misleading. The students must trave! to the airport from the campus by
gome means other than NICTD s commuter rail service. Second, NICTD does not
operate charter trainy divectly (o the campus, These special traing terminate wither along
Westmoor St between Sheridan and Bendin, or at the Adrport terminad and passengers
then take private over-the-road coaches or zciry trangit buses 1o Notre Dame,

3. pr. Harris also says at pag@f 3 that “NICTD has indicated a willingness 1o
consider uperating their traing vver the linejs directly to north end of the campus near the

power phamt where historically riders on Michigan Central and New York Central Systém
i

P

H




football specials disembarked.” Tn order for NICTD to consider operating trains over the:

Motre Dame lead, (ZLS&SQ would have to assemble the land that wonld be used to link
the two rail systems and improve the cx:isﬂﬁg Notre Darne lead {0 passenger rail
‘standards. ;

&, I muast algo challenge the stﬂi&maﬂi at page 14, note {3 of CLS&SBy
Protest that “CLS&SE a%fauld provide rolkey serviee between the UND campus and the
MNWorthem Indiana if,ﬁmmﬁm Transit District (NICTTY) station at the South Bend Regional
Airport,” No administrative or engineering discussions have taken place to determine the
Teasibility of mmhian operation.

7. On page 2 of a letter addresied to Robert Harris from Jobhn P, Hankey,
attached 1o CLS&SH s Protest as Exhibit O, Mr, Hapkey states that in discussions with
NICTD, the CLS&B identified new traffic of between 10-20 multi-unit train sets per year
betwesn Chicago and UND campus. The order of magnitude of 10-20 muiﬁpie unit train.
sets was not discussed with or accepted by NICTD.

8. 1 érust that this Affidavit cm;recm- the record with respect to represemtations
attributed o NICTD, and that we neither oppose noy suppert the adverse abandotinent
petition,

FURTHER SAYETH THE AFFIANT NOT.




Verification

I, Gerald Hanas, hereby declare under penalty of purjry that the ahove and foregoing
slatement is true and aecurate 1o the best of my knowledge and belicf Exeouted on
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ATTACHMENT M
REPLY VERIFIED STATEMENT ANDREW R. LAURENT

ECONOMIC DEVELOPMENT SPECIALIST
CITY OF SOUTH BEND, INDIANA



BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C, 20423

Docket No. AB 290 {Sub-No. 286)

NORFOLEK SOUTHERN RAILWAY COMPANY -
ADVERSE ABANDONMENT -
ST, JOSEPH COUNTY, IN

REPLY VERIFIED STATEMENT OF é’J‘JﬁREW R LAURENT IN SUPPORT OF
ADVERSE ABANDONMENT APPLICATION OF THE
CITY OF SOUTH BEND, THE BROTHERS OF HOLY CROSS, INC. AND THE SISTERS
OF THE HOLY CROSS, INC. :

i. My name is Andrew R, Laurens, RUPD, BS. 1 am the Geonomic Development
Spmimﬁigt for The City of South Bend {“the Clev?y. 1 have previously provided the Board with a
Veritied Sexterment o this procecding. The parpose of this statement is 1o reply 1o certain
statemenis and representations made by Mr. Robert 8, Harris in his Verified Statement dated
January 4, 2087, T will alzso weply 10 cenain comments in the Protest filed Wy The Chicago, Lake
Shore & Seuth Bend Ralway Compary.

2 CLS&SB says that if the Line were not abandoned and if it were permitted 1o
purchasg the Line it would “provide wolley service between the UND campus and the Northen
fndiames Comrter Transit District (INICTLY sttion at the South Hend Regional Adrport and
would aliow NICTi2 1o operate football and m%mr special trains on its line to reach UNTE™
CLS&SBE Protest at p. 14, n.13, citing V.5 Ii‘ikﬂ}ﬁﬁi atp. 3. Beeause I‘JI{FT D owns and operates
the South Shore Line hetween South Bond, iﬂ&;ima and Chicago, Hineis, it would be nocessary
for CLS&SE o enter into an operating or tz'aa:tg; age Tights agreerent in order far such services 1o

be provided. No representation of such an agreement has been made to the City.



3. Mr. Harriﬁ says that the Line presents CLS&SB with the “means of directly
linking the currcatly operated interstate commuter operations of the Northern Indiana Commuter
Transportation Distriet (KICTDN with the University of Netre Dlame campus.” V.8, Hamis at p.
3. Mr. Harris also says that “NICTD currently has two distinet groups of viders that use NICTD
services directly 1o the carmpus, students departing for Chicago on Friday sfternoons, and
refurning un Sunday evamngs:‘."j V.8, Harvis atp. 3. That stalement is nt e, NICTL does not
provide any transportation services directly to the University of Notre Dame campus as Mr,
Harris suggests, nstead, SICTD s commter rail services between Chicago and South Bend
terminate at s station that is Jocated at the Sowth Bend airport, which is located on the west side
of the City of South Bend several miles lrom Notre Dame.

4. On May 4, 2003, 1 received an e-mail from Dick Bal s, who was employed by
Stone Consulting & Design, Inc. He attached a copy ul.“ a “drawing with 3 aptions for the

kel

connection of CLS&SH s line ta the original South Shore Railway.” A copy of the e-mail and

the drawing is atachied hereto. ;«-“m:ﬁming that CLS&SB's trolleys would not be allowed to
orpeepnte o1 the \TM{~ line, the drawing shows that severad thowsand feet OF new construgiion
viould be required before CLS&SE would be ahle to connect with the ngctive portion of the
fine.

5, The origifial Bing of the South Shore Railway to which Mr. Balas referved is « Tiuge
tha! termirsdes al the former Amtrak Station, which is Jocated on the far west side of South Bend
neay the inversection of Morth Meade Street anid Orange Street. Rough caleulations using the
City’s Geoyraphic lofonmation System shevw that the point where the NICTD line terminates is

approximately 4,000 feet (o the west of the point where the Notre Dame Tead used to intersect

with the main line of the Nocfolk Southern Bailway. There is no existing track that would
i



connect the Notre Daume Tead directly 1o the terminus of the original South Shore line. Asa
result, it would be necessary either to construct a new ling or negotiate an agreement with NSR
that would altow CLE&SB {0 operate its vintage trofleys over the NSR double track Chicago
min line.

6. From the point where it terminates at the former Amtrak station, the NICTD
teack, which is ao longer in active use, extends in 2 westerly dirgetion another 6,000 feet to the

i

point where it connects with the ax;tiw'NlC'I’Dji track from Chicago that jeads to the South Bend
givpor, Assuming that CLB&SH could not opfé:fate its vintage trolleys over the NSE lines to the
point of interchenge with the NICTT track, Iéfi&?ﬁﬁ winlfd have fo wavel approximately 1,300
teet over a combination of new track and the iri{umtiva MICTD track to reach NICTTY s active line.

7. It is my further understanding t!:!a-at in order for CLS&SH 1o operate its vintage
trolleys from the norih end of the Notre Dame campus to the point where it would connect with
the active NICTD track that leads 1o the NICTD station at the South Bend airport, it would have
o cleptrify the entirety of that rack. CLEB&SE has provided no tnformation regarding the cost of

glecuifving wither thy existing track or the tack that it would be required to construct,

B, There U5 no informarion i the réoos] thae ather WNICTE o MSR would allow
CLS&SB o operate wver their acks. Howsver, if CLS&SE were able o convinee NBR that it

should be allowed to operate its vintage tn‘:ilﬁ:;{l‘ cars over NSR’s main line, it would also have to

clectrify the NSR line from the termination of ﬂ'm'?.'"»lmm Dame lead to the point of interchange

with NICTD, which is also lovated several hunid.md fioet to the west of the former Amtrak station.
2. | aenot privy i s}.ny-sag;rermmrz{ hetween {LS&SH und NSR or NICTT,

: : : L
FURTHER SAYLTH PHE AFFIANT NOT,

|



YVERIFICATION
I, Arddrew R, Laurent, hereby declare under penalty of perjury that the above and
foregoing stalement i3 true and accurate to the best of my knowledge and belicl.

Executed on January | 7 2007 / o, - 7

NNNNN ,//(// y

fid i

:&r;drf;,& R Lavrert
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Richard Streeter - Drawing with 3 Options
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From: "Dick Balas" <dickbalas@stoneconsulting cong=
To: <alawrent@ei.south-bend.inus> :
Diate: 54472005 116 M

Subject: Drawing with 3 Options

CC: "Gary Landrio” <garvlandrio{@stoneconsulting. com>

Andy,
per Gary this is the drawing with 3 options for the connection of the railroad to the original South
Shore Railway. l

ik Balas

asign Depl. Manager

Stone Consulting & Design, Inc,
B14-726-3870
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JOINT REPLY TO PETITION TO REJECT APPLICATION
FILED BY APPLICANTS, DATED DECEMBER 6, 2006
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BEFORE THE :
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C. 20423

Docket No, AB 290 (Sub-No. 286)

NORFOLK SOUTHERN RAILWAY COMPANY -
ADVERSE ABANDONMENT--
ST. JOSEPH COUNTY, IN

JOINT REPLY TO PETITION TO REJECT APPLICATION

Come now the City of South Bend, Indiana, the Brothers of Holy Cross, Inc. and the
Sisters of the Holy Cross, Ine, (eollectively “Applicants”), by and through counsel of record. and
file their joint reply to the Petition to Heject Application submitted by the Chicago, Lake Share
& South Bend Railway Company (“CLS&SB™. By its petition, CLS&SB repeats its earlier
claims that Applicants failed to comply with various reguirements of 49 CF.R, § 115220
governing the Notice of lutent to {ile an abandonment application.

It is respectfully submitted that Applicants have complied with the requirements of
section 1152.20 and with the Board’s October 26, 2006 Decision in this docket (“October
Dgcizion™)y, which gramted various waivers regarding the Notice of Intent, including the wording,
pusting. strvice on significant vsers (of which there are none), and service on labor
orgavizations, See, October Oecision, slip ap. at p, 3.

In its laest Petition, CLS&SB once again complains that Applicants failed to serve the

Natice of Intent on the Board by certified mail: CLS&SE’s contention is spurious and showld be

b Sce, CLSLSH Petition o Rejett Motice of Intent of Ardverse Abzndonroent, filed Novenber 13, 2006, The
Applicants filed 4 tirmely response thereto on Neswmher]! &, J004,
i



ks

rejected. In the first place, Applicants served the Notice of Intent on the Board by hand-delivery,
which 15 even better than certified mail in that the Board's date stamp confirms receipt,
Second, as retlecied by its Reply to Applicants’ Petition for Waiver, CLE&SB was aware
at all relevant times that the Board was served with a copy of the Notice of Intent. Indeed. at p. 5
of its Reply, CLS&SB specifically stated that:
Matice of Intent, (‘f?éSSB has no objection w sllowing
Petitioners to use their proposed notice instead of the Board’s
exeep insofar as references w'the offer of financial assistance and
environmental and historic provisions have been deleted. CLSSB

wotild require that these references be rotained amd Petitioners
comply with these provisions.

In its Owtober Decision, the Board rejected CLS&SB s demand that references to the
offer of tinancial assistance provisions be included in the Notice of Intent. October Decision,
slip op. at-p. 6. Furthermore, when Applicants, on October 30, 2006, served their Revised Notice
of Adverse Abandonment on the various parties identified at 49 C.FR, § 1152, 20(a)2)i1), as
well as on UL8&SE, they included references to the environmental and historic provisions as
required by the Board's October Decision,

Although CL3&SB contends that Applicants failed to serve. the various enfities listed in
49 C.F.R. § 1132.20a)2)ii), that contention is rebutted by the Certificate of Service, signed by
Jeffrey M. Jankowski, Deputy City Attorney, City of South Bend, Indiana. See, Attachment A
hereto, Mr. Jankowski’s Certificate conclusively demonstrates that all persons and agencies .
which are mqﬁiwd.m be served pursoant to 49 CF R, § TIS2 2000323 1) were served, CLE&SB
has nol presented any evidence (o show (hat the parties listed on Mr. lankowski's Certificate
were not served. That no certificate of servicewas included with the couftesy copy of the Motice

that was served on CLS&SB’s counsel 15 of nv moment.
|



In its latest petition, CLS&SB attempts to mislead the Board when it ¢laims {Petition at
53 that “the only party shown on the September 13 (sic) Petition eertificate of servive is counsel
for NS.” That certificate, wiich was signed by Richard H. Streeter and dated Scptember 6, 2006,
aceompanied the Petition for Waiver and Exemption. That particular pleading s not covered by
the provisions of 49 CFR. § 1152.20(a)(2)(i). Hence, the only party that needed to be served
was NER, which was done, |

The Revised Notice of Adverse Abam:%ﬁ_}mem was served on all required entities on
Cictober 30, 2006, The Adverse ‘%aﬁc}ﬁﬁmm} Application was duly filad on November 17,
2008, On November 20, 2006, the Board wai%’e&‘l the filing fee. In short, the Application wus
filed “at least 13 d.ajys, but not more than 30 d;a? 5" following service of the Revised Notice.

Last, the lower court cases cited by CLS&SB for the proposition that, as a gencral
proposition, an agency must follow its own regulations are inapposite. While that may be true as
a general prineiple, the Supreme Court has made it crystal «r..!.ear that an agency has discretion to
relax or modify its procedural rules. As the Supreme Court reiterated in dmerfcan Farm Lines v
Bigck Rl Freivht Service, 397 118, 332, 83001970}, it is well settled that;

it iy always within the discretion of a court or an administrative
agency 1o velax or modify its provedural miles adopred for the
arderly transsetion of business before i when in a given vase the
ends of juslive require it The action of gither in such a case is not

revigwable except upon a showing of substantisl prejndice to the
complaining parly.

The Board's diseretion is also codified s 49 €. F.R. § 1100.3, which provides that the “rules will
be constraed Hberally o secure just, spesdy and inexpensive defermination of the issues
presented.” The rules governing the abandonment process are procedural rales. Given the lack

of any prejudice to CLS&SB or any other entity, the Board should not require Applicants to file



a redundant Notice of Intent and should proceed with the adjudication of the adverse
abandonment application.

Respectivily submitted,

T.Ir puﬁ, C‘ny Attomey
227 West Jefferson Bivd.

South Bend, IN 46601

Counsel to the

City of South Bend, [N

wher (574 235,924

fax: (374) 235-9892

ST

Bichard H. “smﬁtﬁr

Richard L. Mintz

Richard J. Deahl

Bames & Thormburg LY

750 179 Sireet, N.W., Suife 900
Washington, D.C. (}ijiit’s
Counsel to the Brothers of Holy Lm:;cs Ine.
g

Sisters of the Holy u;:s% ine.
lele: (202)408-6933

fag: (202)28%- 1330

Phated: Pecomber 6, 20086



Certificate of Service
{, Richard H. S-itrecwrﬁ do hereby certify that a true copy of the foregoing Joint Reply to Petition
was served this 6™ day of December, 2006, by first-class mail, postage prepaid, and by e-mail as
designated, on the following named iﬁciix'idua}s:

John 1. Heffner, PLLC (). heffner@verizon net)
1920 N Street, MW,

Suite 800

Washingion, D.C, 200%6

James R. Paschall (james paschalk@nscorp.oom)
Greg B. Summy (greg.summy@nscorp.com) |
Creneral Solicitor

Norfolk Seuthem: Raitway Company

Three Commercial Place '

NWorfolk, VA 23510

R Mk

Richard H. Streeter
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Docket No. AB 290 (Sub-No. 286)

NORFOLK SOUTHERN RAILWAY COMPANY--
ADVERSE ABANDONMENT--
ST. JOSEPH COUNTY, IN

CERTIFICATE OF SERVICE

The undersigned hcrf:by certifies that the following individuals / agencies were served
with a true aod complete copy of the Revised Notice of Adverse Abandonment by United States

Certified Mail on the 307 day of Octoher, 'Nmf;

Mitch Daniels 3
Oftice of the Governor '
Slatehanse

tndianapolis, IM 46204-2797

David W Hadley, Commissioner
todiana Unlity Regulatory Climmission
Indiana Government Center South

302 West Washington Street, $te £:306
Indianapolis, [N 46304

Themas Sharp, Cominlasioner

todiang Depurmnent of Transpartation
00N, Benate Avenue, Room KO 755
Indianapois, 1M 46104

Puordue Exrension
Services

St Joseph Coumty CES

336 County ity Building

227 W Jefferson Boulevard

South Bong, W 4660 1870

Linlversity  {ooperalive

Jeseph K Boardman, Administrator
Federai Railroad Administration
1120 Vermont Avenue, NW

Nl ¥op {0

Woanhington, D 205690

November A2 1006

ic‘iw

Military Swrface Deployment and Distribution
Command (SDDCY

A00 Brovall Btreet

Adexandria, VA 223132.5000

William Cooper, Director
Transportation Engineering Agency
Railroads for National Defense Frogram
720 Thimble Shoais Blvd., Suite 130
Newpor: News, VA& 23608-4517

Mabional Park Serviee © Recrealon Resisces
Assistinee Evigion

104, Depantment of Interior

PO Box 37127

Washingtor, DO LT ET

Fran P. Muinefls, Director
MNitional Park. Service
1549 £ Streat, NW
Washington, DIC 20240

Steven A, Banthelow, General Counsel
LLE, Railroad Betirement Board

A4 Morth Rush Seeet

Chicags, 1], 5061 1-2092

Chisl Daly Bosworth

USEr: Forest Servive

1400 Independence Avanue, 54

demgmn A RN
I

_{_ i ’&hu—f,ﬁv’/‘wﬁ

mrknw‘a&n Deputy City Attorney

: ilty{!i/gﬂlulh B?mi Indisna
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NORFOLK SOUTHERN RAILWAY COMPANY--
ADVERSE ABANDONMENT -
ST. JOSEPH COUNTY, IN

ATTACHMENT O

LETTER TO RICHARD STREETER FROM RON McAHRON
ACTING DEPUTY STATE HISTORIC PRESERVATION
OFFICER

)



Macholl £ Damesds i, Onvamor
Aot B e L Lt

- indiana Department of Natural Resources

Division of Hiswrk Preservision & Archacolopy « 92 W, Washingion S*m:n W2T4 - Indianapolis, [N 462042733 ‘ @ ‘
PRI PRSEEANAGH

By 3UT-230 0t Fay 3172320003 - dbpaiein I g i dataROROT

Jamyary 10, 2006

Richard Streeter

Barney & Fhornburg. LLP
TE 1T Strpat NUW .. Suis 000

Washington, D0, HBUE-675

Federal Ageney: Serfave Trugsportation Board ("STH™

Addiziongd information regarding standomment of 3.2 miley of milroad betwoey MP UV 0.0 and MFP
UV and between MP 709.6 and ME 201608 Sin Dotket #AB-260 [Sube-No. 286]; DHPA #1303)

Dear hWir; Strester;

Fyrsyans 1o Seaian 1986 of the Nationgl Historie Pressevation det (19 LL5.C. § 47080 and 38 CF R, Past 300, the siafl of the
indiana State Historic Preservation Officer (“tndiana SHPO™) has conducted an analysis of the materialy dased October 31,
2006, and repeived on November 1, 2006, for thy above indicared project in South Bend, Portage Township, St Joseph County,
Indiana.

I teems of axc:kwnﬂugzwl resources, prebistorie site. 12553, is located within the proposed project area and appeam pnmmmlly
eligibie fordnclusion in the National Register of Historic Places. 1t does not.appear that thie rail removal will affeet significant
intact deposits:of this site. However, all portions of the-site outside or under the railrond must be avoided by ill Jproposed
projest activities or subjected to further archacologicul investigations.

Alsa, be advised that it any archaeological arvitacts or human remains are uncoversd during constriction, demolition, or
carthmoving aptivities, state law (Indiana Code 19-21-1-27 -and 29} requires that the discovery must be reported to the
Department of Natural Resources within two (2) business days. I the event that artifacts or features dre discovered during the
ampim:emmmn of the Mderalt; assisted project, activity, ot pm,r.;mm and a plan has not been developed, # iy the, Federal
Agency’s responsibility 1o maks reasonable effors w avoid, minimize or mitigate adverse effects in accordance with 36 C.FR.§
BlIG. 13,

In regard to Wuildings and structures, we have ideatified the following properties within the probable area of potential effeets,
and we believe that they may mect the criteria of eligibility for inclusion in the National Register of Historic Places:

Munro House.at 1213 Diamond Avenae (Site £141-598-25629)

Mercall House ar 1201 Diamond Avenue {Site # !f«‘H S8-25631)

Holy Cross RO, Church and Schoo) Bt (3 W Eb&zr Suweer (Mg 4141-398-25769)
Mivthers Indiana College at 1600 Washiogton Avc{mm e #141-508.3H033)

! - ‘
Additionally, we have Moetiliad the Souh Bend Brewing Associnfon o 1536 Lincodyway West (Site #141-5397-24220 per the
South Bend, N, Amm‘z oty Infariir Report), which wig listed i The National Begisier of Historic Places on Seplemsbey 16,
2001, within the probable area of potential effects.

?
:

|
thevever, based on the information provided to vur offiee, 'we befieve tha there will ol be any alterations 16 the charscteristivs

uf the dbwve jebentified Wistoric propiitios quahf»m;, fhem for {nchusion i or eligivility for e Nattoiab ‘Register (see 38 CFR.

¥ B, hiﬂ} An Egual Opgortinity Emsiayer
gt o Masdyelan Papes



Rschard Streger
January 19, 2006
Pags 2

Upon completing its own identification and evaluation ¢fforts, it would be appropriate for the $TB to analyae tne fnfermation
that has been gathered from the Indiana SHPO, the general public, and any other consulting parties and make the necessary
determinations and {indings. Refier to the following comments for guidance:

13 If the STB believes that a derermisation of “so historic properties affected” acourately reflects it
asagssment, then it shall provide documentation of its finding as set forth in 36 CFR. § 8004 ] 1o the
Indiana SHPO, notife all consulting parties, and make the documentation available for public ingpection
{36 C.F R, §§ B00.A[d]] 1] and ROU.24d][2]). '

Ty If, on the other hand, the $TB fiods tha ;m historic preperty may be affected. then it shall ponty the
Indizes SHPO, he ;}nhi ¢ and alf mﬂﬁulimg partizs 0f #s fuding snd seek views on effects in
aceordance with 36 CFR. §§ 3004653 and 800,208, Thereafier, the STR may proveed o apply
the eriteria of adverse effect and desenmine whethes the project will result do 3 *'no adverse vt‘fm or B

“advarse effeet” o acoordance with 36 R, 8005,

A vopy of the revised 36 CF R Parr 300 thuet went injo effect on August 5, 2004, may M Serannd oo the Faterme! of www achp gov
for your refersnce. B vou have quesiiong about oy colnments, please call our office #t 1317) 232-1646, Questions aboin
mhﬂmlﬂnmai ivaes should be directed to Cathy Erraeger or Oy, Rirk Jones, Questions ahoin historic buikdings or structurés
mméﬂﬂng wr this project shauld be dicected 10 Shana Kol

Yere imly yours,

Dnnn Kol
A, 0y
Ron bgAhren

,J&T Acting, Depaty State Hiswrie Preservation Officer
1

RAFCLD Bk snk

s Elaieg ¥, Kaiser, Surfaor Traospoviation Boaed
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NORFOLK SOUTHERN RAILWAY COMPANY-
ADVERSE ABANDONMENT-
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ATTACHMENT P

REPLY VERIFIED STATEMENT CATHERINE D. HOSTETLER
DIRECTOR OF THE HISTORIC PRESERVATION
COMMISSION OF SOUTH BEND AND ST. JOSEPH COUNTY,
INDIANA



BEFORE THE

SURFACE TRAN}M)R“["A'T [ON BOARD

WASHINGTON, .. 20423

’.
Docket No. AB 290 (Sub-No. 286}

NORFOLK SOUTHERN RAILWAY COMPANY -
ADVERSE ABANDONMENT -~ :
ST, TOSEPH COLINTY, IN

REPLY VERIFIED STATEMENT OF CATHERINE D HOSTETLER TN SLUPPORT OF
ADVERSE ABANDUNMENT APPLICATION OF THE .
CITY OF SOUTH BEND, THE BROTHERS OF HOLY CROSS, INC. AND THE SISTERS
OF THE HOLY CROSS, INC.

1 My name is Catherine 0. Hostetler. | am the Director of the Historie Presorvation
Cornumission of South Bend and 51 Joseph County, e reviewed thi letter addressed to
Hichard Streeter from Ron MeAhron, Acting Deputy State Historie Preservation Ofticer, dated
Junuary 10, 2006 (sic), regarding oertain properties that are allegedly within the probable area of
notential effects. | have been requested by Applicants to respond to that letter. Based on my
uw personal review of the righl-of-way, 1 concur i the uitimete conclision that removal of the
track [roun the nght-ofoway will not alfer the characteristios of any of fhe five propertics
identified by the State Preservation Officer. Tn fact, it is my fiom opirdon that rehabilitating these
tracks and then opening them to active use will have a detrimental affect not only on these sites

but oo the eitive arca.



2. One of the identified properties is the “Northern Indiana College at 1600
Washingion Avenue (Site #141-598-32032)". That structure is no longer in cxistence as it was
razed several years ago. See attached phot(}gfaphs“

3 The building occupied by the South Bend Brewing Association at 1636
Lincolnway West {Site #141-597-24220) wilk;nm be impacted. This is a late 19" Century
huilding. As confirmed by Applicants” photographs of the former Lincolnway crossing
{Photographs BR{H 5¢ and RRO15d), the remaining track structure is vet located adjacent of even
near to the historic strueture cited by the State Preservation Officer. Applicant’s photographs

‘

also show that the track has already boon mmém:d or coverad pver with asphalt from the
Lingulnway crossimy. :

4. The Holy Cross Roman Cathelie Thureh and Sehool at 1050 Wilbus Street (Bile
#141-598-25769) will not be impacted. The buildings meet the-criteria of eligibility for
inchusion in the National Register of Historic Places but there is a substanhal |:mrl‘:ing‘l'::-1 that
separates the right-of-way fram the buildings.

5 Neither the Muiro House at 1213 Digmond Avenuve {Site # 141-598-25629) nor
the Metcall House at 1201 Diamond Avenue (Site #141-598-25631) will be impacted. Both of
these houses are siteated © the east of the right-of-way, They showld also be ra-cvaluated ag o
thedr rating as “Significant”. To the west, there is a vacant streleh of unimproved land, which 1
helieve would facilitate the removal of ihe track. Photographs of the houses are attached.

&. Hased on my own f*wiew of relevant records and my personal inspechon of ail of
the listad pv:mpe::r.ii‘::si o stonie properties witl be affectod as a result of the removal of the track

fromn the right-ol-way, 3



FURTHER SAYETH THE AFFIANT NOT.
VERIFICATION
1, Catherine 1. Hostetler, hereby declare under penalty of perjury that the above and

foregoing statemrent is true and gcourale o thﬂj trest of my knowiedge and belief.

l

Executed on January 19, 2007, :

(ﬂ,{j Mﬁy
Catherine 0, é{)@tﬁﬁﬂr
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