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ADVERSE DISCONTINUANCE—PIONEER INDUSTRIAL RAILWAY COMPANY

SUPPLEMENTAL EVIDENCE AND COMMENTS OF
CENTRAL ILLINOIS RAILROAD COMPANY

INTRODUCTION

By decision served January 12, 2007,' tne Board granted
a request by Pioneer Industrial Railway Company (“PIRY"”) to
reopen 1ts decision served in August 20057 grarting an
adverse discontirnuance applicatior filed by the City of
Peoria and the Village of Peoria Heights, IL. Among o:her
thangs, the Board ordered that the parties suvbmt
additional evidence regarding the “balancing of the
relatve benefits and burdens under the PC&N stardard.”
Id. at 9. It set February 22, 2007, as the cue date ror
Centrzl Illinois Railway Company (“"CIRY”) and the Citv of

Peoria and Lhe Village of Peoria Heights (collectively

dercafter cited as the January 2007 Dec.s_on.
Hereafter cited as the August 2005 Decision.




referred to by the Board as “tne Cit:es”) to submit any
addrtioral evidence. Pursuant to thet decision, CIRY files
thesc commenrts and the accempanyirg verified statement cf
1-s President Johkr Darling.

STATEMENT OF TACTS

Thais proceedirg has had a8 long and drawn out hisLory
as a review of the record documents. Briefly this
proceeding entails the status of rail service over a rail
line located 1in and ownea by the Cities. Known as lhe
Kellar Branch, the Line begins at milepost 1.71 on the
soutn ena in downtown Peoria where i1t connects witn a laine
owned and operated by the Tazewell & Peoria Railroad
("T&®"), & class IIT short line railroad. From there it
extends i1n a northwesterly direction to milepost 10.0,
wherne Lt connects with the sov-called Western Connect.cn to
the Union Pacific Railroad (“UP”) at a point called Pioneer
Jct. Tne sukject lire was origirally cwned anc ocpzvacoed by
the Chicago, Rock Island & Pacific Railway until 1iiLs
carkruzstey and sapscgueent lizuidatior..  The brancn was

legally abandoned in 1980. Chicago Rl & P R. Co.,

Acanaenment, 363 1.C.C. 130 (1987). Arxicus to pressrve
rail service, the Cities purchased the Line as a piece of
rec| =state, restored 1t to rail coeratien, and leasea -ts

to the former Peoria and Pekin Union Railrcad Company



{“PRPU”)*, a class III short line railroad, unasr oo
agreement that was to last i1n the words of the agrcement
“for a minimum sericed of 20 years unless and untal
ter—~inatea Zor caase as set forth abeve or by mutua

' During the ensuing years, PIRY or 1is

agreement . ”
corporacc affiliate acquired P&FU’s lesseho_d interest and
continued to provide service over the line. The PIRY
contract expired by i1ts own terms in July 2004. The Cities
solght ara received authorizy from the Board to construct a
new connection known as the “Western Connection” between
Lhe Line and a UP mainline along the west side of Peoria
ard enlerea into a new lease with CIRY Lo replace PZRY as
the operator of thc subject line. After PIRY refused to
vacate the prem:se, the Cities £iled tThis adverse
discontinuance application.

Curiently, the Kellar Branch serves bubt two customers,
Zerver Limber Company (“Carver”) located on tae rortt end
near the UP 1intercnange and O’Brien Steel lccated on the
south end near the T&P interchange. The amount of liocal
tref*ic ¢gensrzted kv the ]l 1ne has 2een low (about -C cars
per year) See, Reply in Opposition to Petition Lo Provide

A_ternative Rail Service filed by the Cities and CTRY on

A predecessor of the T&P
Sectior 9 pertaining to the lease term 15 attached hereto.



Auzust 2, 7006 at 5. There has been no overhead traflic
over the Line for years. The ventcer portion of the line is
1n very poor physical condition and 1s out of servace.

CIRY 15 a class II. snort line railigad origine’’y
cstablisned 1n 1997. As noted above, 1t has been oper.ting
the Xellar Branch since August 2005, Current managerent
acquired the company through a slocck purzchase on Augast 18,

2006.

CIRY's COMMENTS

PIRY asked the Board to reopen these proceedings on
the grounds that the fundamental premises of the Augist

2005 Decision were no longer true and that the

circumstances have changed dramatically from what the Board
Pac relieved them to be at tne tim2 of that decisaicn. 1In
granting PIRY’s petition to reopen the advcrse
discontinruance case, the Board stated that 1t has evidence
—hat Carver objects to the Cities’ plans to convert the
railroad right of way into a tra:l, tha:t Carver was
cissatisfied with the service 1t was receiving from CIRY,
«nd that 1:s service 1s slcugr and more £¥uer sive anld

subject to more delays and interruptions tnan had been tne



case in the past.” Believing that this new evidence ard
changed cizcarstances could materially &ffect its znalysis

of :he Augus:t 2005 Decision, the Board granted PIRY's

petition. So that the Board cculd vroperly implement Lhe
PC&N standard in the adverse disconbtinuance case, 1t
instructed the parties to supplement the existLing reccrd py
submitting additional evidence regaraing :the “relative
penefits and burdens that continuation of PIRY’s sesrvice or
the Kellar Branch, on the one hand, and the cessation of
PIRY’'s service on the other, would have on the involvea
carrier, on the owner-lessor ol cthe line {the Cities], and

on the obublic.” January Decision at 9.

Although the January Decision calls for CIRY to submit

evidence, 1t notes that it 1s neither a party to this
proceeding nor is 1t either the directly affected rail
carr-er or an agent of the Cities. At best 1t 1s a member
¢l Lne public. Nevertheless, ClaY files these comrents in
support of the Cities’ position and because 1L wishes to
remain the exclusive operalor of the Kellar Branch.
Supporting rhese comments, CIRY sdbmits & verifiea
statement prcpared by its Presadent Jonn Darling. CIRY

will l1imit 1ts ccmments to tne service 1t has providsd

5 . - - P
szarzficuntly, these carments s#core Ziled on .anuary 24, IZC4s,

well before current management acquired CIR:



under current management. It has no contact wi.a the
former managers and owners of the rallrcaa. Moreover, 2t
15 nck 1n & pes—tion to address the quantity or zuality of
service previously provided by PIRY or the .Jircumstances
behind the decision of the Cities to sesk adverse
discontinuance authority. The sole 1ssue it will address
1s the adequacy of i1ts service since August 18, 2006.
fter some initial service problems tnat cccurred righz

after its acquisitzon, there 1s no quest-or but that the
service it has provided to both Carver and O’Brien Steel
equals or exceeds that provided by similarly situated
rallroads under similar operating conditions.

Going back to July 21, 2006, before CIRY’s acgquisition
by current manragement, Carver identificd 4 deficiencies in
CIR¥'s service. They were:

Delivery time has increased 400% (from 1-2 to 4-8

days)

Rates have increased 121% (from 3872 per car io $i,931

per_car)

Carver Lumber wes forced ¢ trainslcad materia- Zor &

pericd of nearly 5 months at a cost of $41,605.70 after an

allempt to deliver a car over the Kellar Branch resulted in

runaway cars, a collision, and a derailment




Access to Carver over the “Westerr ConnecLion” instead

of via the entire Kellar Branch gives Carver access Lo only

one line-~haul carrier [Union Pacificj instead of the 8

carriers available through the Kellar Branch.

CIRY’s John Dar’ing addresses each ¢f these poirts on
which the Board seeks evidence to determine whether or not
there has been any degradation of service. Darling V.S. at
2-3. FEe also tells in his statement of CIRY’s continuing
efforts to satisfy Carver’s service needs as a customer
that ships a modest amount of traffic (about 50 cars per
year historically). Id. at 3-5. Finally, he describes
CIRY’s efforts to work with the Uriocn Pacific tTo provide
quality service at reasonable rates. Id. at 3,5.

CONCLUS1ON

CIRY supports the Cities in connect_or with thear
request for adverse discontinuance authoraty. The Cities
have spent substantial sums of money over the years
acquiring and rehabilitating Lhe subject line. Alter
subslantial delaiperazion ovex the cheice of operators, [aoy
have awarded CIRY the opportunity to lease this Laine. CTRY
intends to honor 1ts obligation with the Cities to provide
commor. carrier rall service ¢ver the active portiors of the
Line. CIRY believes that the Board should defer tc the

Cities the decision as to which carrier provides service



over the Line. In that respect, this case is very similar
to other Board decisions granting adverse discontinuance
authority to Lhe owner of a line to replace one operator
with another that 1s rore satisfactory to the ocwner’s needs
or wistes. Carver will ncot lose servicc., ©CLRY intenas to
work with them te provide a level of service tnat 1s
acceptable to them and feasible for Cl1RY. The Cities’

application should be granted.

Respecz=fully submit=ed,

hn 0. deffrer
John D. Heffnrer, PLLC
1970 N Street, N.W.
Suite 8CO,
Washirgton, D.C. 20036
{(202) 263-4180

Dated: Februvary 22, 2C07
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VERIFIED STATEMENT
OF JOHN A. DARLING

John A. Darling, being duly sworn, deposes and states as follows:

My name 1s John A. Darling. My business address is 1500 West Lincoln
Avenue, Rochelle, IL 61068. Since August 18, 2006, I have been ecmployed as
President of the Central Illinois Railway Company (“CIRY™). a class I1I short line
railroad which opcrates the Kellar Branch in Peoria, TL, under a lease, in part, with
its owners, the City of Peoria and the Village of Peoria Heights, IL. My dutics
with the railroad include administering the operating, financial, salcs and
marheting, and gencral affairs of the corporation.

I have read the Surface Transportation Board’s decision in these proceedings
dated January 12, 2007, as well as the written comments 1n response to that
decision prepared by our counsel. That decision instructed the parties to submut
additional evidence regarding the “relative benefits and burdens that continuation
of PIRY's [Pioncer Industrial Railway, Inc., hereafter abbreviated as “PIRY™]
service on the Kellar Branch, on the one hand, and the cessation of PIRY s service
on the ather. would have on the involved carrier, on the owner-lessor and on the
“public’™ and instructed the parties to supplement the existing record . Although

CTRY is not formally a party to this case, [ read the Board's decision as soliciting



our comments and cvidence regarding the service CIRY provides on the Kellar
Branch to one customer, Carver Lumber Company (“Carver™).

In particular, [ would like to address four points raised by the former
operator of the line, PIRY, apparently acting on behalf of Carver. They are:

* Assertion: Delivery time has increased 400% (from 1-2 to 4-8 days)

Response: Without more specific information about the origin and
destination points, it is difficult for me to respond to this allegation.
* Assertion: Rates have increased 121% (from $872 per car to $1.931
per car)
Response: It is hard for me to respond because | have no
information regarding when these rates were in eftect and what the
comparable origins and destinations, commodity and car typc may
have been. As the Board may know, lumber is priced FOB
destination with the result that Carver’s broker pays the freight, not
Carver itself. T was told of one recent ratc quote that indicated a
difterence of only $3 per thousand board feet ($44 versus $47 per
thousand board feet depending the routing, a 7% diffcrence).

* Assertion: Carver Lumber was forced to transload material for a

pertod of ncarly 5 months at a cost of $41.605. 10 after an attempt to




deliver a car over the Kellar Branch resulted in runaway cars, a

collision, and a derailment

Response: Here again current management has no information about
this incident which occurred in August 2005, a year before our
takeover, and is therefore unable to respond.

* Assertion: Access to Carver over the “Western Conncction™ instead

of via the entire Kellar Branch gives Carver access to only one line-

haul carrier [Union Pacific or “UP”] instead of the 8 carricrs available

through the Kellar Branch.

Response: Any linc haul carrier can conncct through Peoria and the
T&P for delivery to Pioneer Park. We are currently negotiating with
UP on a more acceptable rate package.

So that the Board can more fully understand the relationship between CIRY
and Carver. 1'd like to make a few other observations. First, most of the
correspondence, pleadings, and asscrtions by either Carver or PIRY on behalf of
Carver deal with CIRY before my management team acquired the Company on
August 18, 2006. We have tried to make amends for less than satisfactory service
that may have been provided Carver by prior management. Howet er, serious
infrastructure problems in the form of bad track conditions on the Kellar Branch

have frustrated our efforts to restore Peoria as a open junction for Pioncer Park



traffic. As discussed above, CIRY attempted very unsuccessfully to serve Carver
by moving two carloads of freight with a trackmobile over the Kellar Branch on
August 27. 2005, The crew never should have attempted that move and the
accident ultimately contributed to the termination of certain personnel. Because of
the poor track condition, the high cost of rehabilitation, and the modest amount of’
Carver traffic, the switch charge CIRY would nced to set in order to recover the
cost of our rehabilitation capital would be significantly greater than any remaining
rate differences between Western Connection rates and the rates for a direct move
through Peoria utilizing the Kellar Branch. Before we would be willing to provide
a direct service, approximately $466,000 in track repairs would be required based
upon an ¢stimate prepared by D.O.T. Rail Service, Inc., relying on a Federal
Railroad Administration inspector’s report attached hereto.! While PIRY suggests
that the line could be restored to service with some fast “quick and dirty™ repairs,
the State of Illinois Department of Transportation has concluded otherwise. There
is nothing 1n the record challenging the State’s estimated repair cost. My
management is unwilling to restore direct service “on the cheap™ as PIRY is

apparently willing to do. We don’t want another nushap.

! In the year 2000 the Illinos Department of Transportation estimated the cost of
rehabilitating 8.3 miles of the Kellar Branch at over 52 5 million. A copy of that
document 1s attached.



Another point worth noling is frequency of service. PIRY suggests that 1t
would provide and Carver would be satistied with five day per week service We
are willing to commit to scrve Carver any time they have a necd for service. But
the key to service frequency is how often the connecting carrier, here the UP, is
able to provide service to the Pioneer Junction interchange. 1 also want the Board
to know that we have been working with UP to present Carver with a service
package that makes economic sense for all parties. I met with Carver on February
14, 2007, to explore alternatives for competitive ratcs via the Western Conncction.
Lf we can solve the economic problems, we will then work with UP to arrange a
service schedule and frequency that is operationally feasible and acceptable to the

customer.



VERIFICATION

STATE OF ILLINOIS )

CITY OF ROCHELLE )

John A. Darling, being duly sworn according to law, hereby
deposes and states that (s)he is authorized to make the
Verification, has read the foregoing document, and knows the
facts asserted therein are true and accurate as stated, to the

best of (her)his knowledge, information and belief.

%m@m‘@/

Subscribed and sworn to before me, a Notary Public, in and for g}

the City of in the state of \({{1 npen. this
day of 2 . g ;

Notary Public

My Commission expires:

8}/ lq j D _7 "OFFICIAL S8EAL™
ANITA SCHABACKER
Notary Public, State of ilinols
{ My Commission Explres 08/10/07
A A SATTUAAAARE ARSI AR
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APPENDIX 4
(Pglof2)

liinois Department of Transportation

2300 South Dirksen Parkway / Sprihgfield, lllincis / 62764

Dscember 29, 2000

Dear Rail Pian Recipient:

This document represents an Amendment to the FY 2001 Rall

program. This Amendment analyzes the potential use of state and/or
federal funds as a share of the costs to retain railroad servica in an area
known as the Ploneer Industrial Park all in the City of Peoria, {llincis. The
analysis presents the findings of the lllinols Department of Transportation on
the benefits and costs associated with the potential project using the
Standard Benefit-Cost Methodology of the Faderal Railroad Adifinistration.

1 urge you to review thls Amendment, and fo provide any comments you
might have. Comments may be made orally or In writing, and, as describéd
more fully in the attached Offer of Public Hearing, a hearing may be held if
sufficient interest warrants. Comments should be recelved no later than
January 31, 2001. Send comments to:

Don Highley

Rail Freight Program Manager
Bureau of Railroads Room 302
llinols Department of Transportation
2300 South Dirksen Parkway,
Springfield, llinols 62764

if you have any questions, or desire additional information, please cali
Don Highley at (217) 762-8481.

/ ;?j;ﬁ ? .
Menill L. Travis ~
Chisf, Bureau of Railroads



APPENDIX 4

POTENTIAL OPTIONS TO RETAIN RAIL SERVICE (Pg20f2)
Table 1
Estimated Project Costs
City of Peorla
Pioneer Park
UNITS/ MATERIAL LABOR TOTAL
OPTION QUANTITY
1. Rehabiitation 8.3miles  $1,590,163 $1,068,767 $2,658,630
2. Construction / 2600 T.FJ $438,470 $463,000 $901,560
Rehabiiitation 4,400 T.F.

SALVAGE VALUE: -

The fadllities rehabilitated with an investment have an economic life extending beyond
the 10-year FRA standard planning horizon used for this analysis. Therefore, this
analysis includes as a project benefit an estimated salvage value, which approximates
the remaining economic value of the improvement beyond the planning horizon. In this
case, as detailed in Table 2, project altemative 1 has an estimated salvage value of
$304,197, which, discounted fo its present worth (@ 4.5% discount rate), yields a benefit
of $185,872. Project alternative 2 yields a benefit of $48,976.

The following, Figure 1, depicts the location of lnvestment Option 1 and Figure 2, depicts
the location of investment Option 2,



