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Memo to Secretary, STB (for filing)
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From: Charles Montange
426 NW 162d St.
Seattle, WA 958188
for Black Hills Transportation

@

I apologize for so long a fax filing, but this pleading is

due today,
Express delivery ticket
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Office Ef Proceedings

MAR 0 I

Part of
Public Record

Encl.

and although I have properly addressed the Federal
(see next page), Federal Express cannot
seem to find your new location, after two tries.
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CHARLES H. MONTANGE
ATTORNEY AT LAW
426 NW 162ND STREET
SEATTLE, WASHINGTON 98177

(208) 548-1938
FAX: (208) 540-3730

1 March 2007
Express (for delivery S March)

Memorandum to Secretary (for £iling)
Surface Transportation Board
395 E Street, S.W.
Washington, D.C. 20423-0001

Re: Black Hills Transportation, Inc.
d/b/a Deadwood, Black Hills & Westerm
Railroad -- exemption -- modified
certificate of public convenience
and necessity, F.D. 34924

Reply to Petiti avoke

From: Charles H. Montange
Counsel for Black Hills Transportation, Inc.

I enclose the original and ten copies of a Reply on behalf
of Black Hills Transportation d/b/a DBHWR to the petition to
revoke filed in this proceeding on February 9, 2007. DBHWR
understands that it has 20 days from filing of the petition to
reply. Because 20 days from February 9 falls on March 1,
because the Board is closed on March 1-4, and because filing
deadlines are tolled during the closure, we are £filing the
encloged Reply with the Board on March 5, 2007.

As indicated on the certificate of service, we served
counsel for the petitionars on March 1.

Bncl. (orig and 10)

cc. Counsel (w/encl.}
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BEFORE THE SURFACE TRANSPORTATION BOARD

Black Hills Transportation, Inc.
d/b/a Deadwood, Black Hills & Western
Railroad -- exemption -- modified
certificate of public convenience
and necessity

F;D. 34924

Nt sl Nt S st

Reply on behalf of :
Deadwood, Black Hills & Western Railroad

"Petition .t.o. to Revoke"
Black Hills Transportation, Inc., d/b/aEDeadwood, Black Hills
& Western Railroad (DBHWR) opposes the "Pet#tion under 49 U.S.C. §
10502(d) to Revoke" the modified certificate of public convenience
and necessity ("modified PCN") issued iﬁ this proceeding on
September 29, 2006.! The Petition, filed bf Mr. Charles Brown, et

al; (hereinafter "Brown Petition") has no me%it.'
Summary of Argument

The modified PCN was a final order as of the date of issuance.

No| one filed for a timely administrative reconsideration or

! The "Petition" alleges the modified' PCN was dated
September 21, 2006. The modified PCN was dec1ded on September
21, 2006. It was published at the Board's website and in the
Federal Register {71 Fed. Reg. 57600-01) on September 29, 2006.
| 2 with the exception of Mr., Brown (whose standing is
arguably justified by a statement of Mr. stten in Mr. Brown's
Exhibit A, but _see note 5 jinfra), petltioners do not indicate any
interest sufficient for standing by any of|the ostensible
petitioners in this proceeding. The cont1qued participation of
alE petitioners other than Brown is thus objectionable, and the
petition 'should be dismissed for lack of standing, except
possibly for Brown. In all events, DBHWR will refer to all

petitioners herein as "Mr. Brown" unless tﬂe context clearly

lindlcates another meaning.
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judicial review of the modified PCN. Focussing on administrative
reconsideration, under the Board's rules, a timely petition for
reconsideration or administrative appeal was due within twenty days
of September 29. Mr. Brown, however, waited over four months to
file a petition contesting the modified PCN. The tardy petition
therefore amounts to a petition to reopen. Petitions to reopen may
only be granted if the petitioner shows new evidence, changed
circumstances, or material error, Mr. Brown shows no new evidence
(certainly none they could not have adduced within the twenty day
reconsideration/appeal. period), does not  argue changed
circumstances, and indicates no material error.

In any event, Mr. Brown provides noc justification for
revocation. Mr. Brown contends that DBHWR's notice contained false
or misleading information. It contained nothing of the sort. The
information set fqrth in the notice was responsive to the Board's

applicable regulations, to the point, and accurate.

Argument
I. he Brown Petitd Does Not enj ui nts
A. Background

The Brown petition is untimely. The world had notice of the
granting of the modified PCN by way of publication in the Federal
Register (71 Fed. Reg. 57600-01) on September 25, 2006 (copy
attached hereto). This is legally sufficient notice for all

potentially interested parties.
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"Publication in the Federal Register is legally sufficient
notice to all interested or affected persons regardless of
actual knowledge or hardship resulting from ignorance. See 44

U.s.C. § 1507; mwwm 332

U.S. 380, 384-85 (1947); G en ua Unite States,
744 F.2d 699, 701 (9th c:.r 1984); B tt v. Di tor ice
rs' ’ 717EF.Zd 1167, 1169 (7th

Cir. 1983); Nort 1a am Express, Inc. v. United States, 585
F.2d 783, 787 n.2 (5th Cir. 1978)...."'

Eriends of Sierra Railroad v. JICC, B8l F.2d 663, 667-68 (9th Cir.
1989). Mr. Brown makes no claim that the contents of the notice
in the Federal Register were insufficient to apprise the reader of
the nature of the proceeding.

Under this Board's rules, an interested ?arty has 20 days from
this kind of "Board action" to file a timely appeal (termed a
"petition for reconsideration"). 49 C.F.R. % 1115.3(e). See also
49 C.F.R. § 1104.13(a) (20 days to file re?lies to pleadings).
The modified PCN was a final order when issu%d, at which point the
20 day review period commenced (as well as the 60 day period for
seeking judicial review un&er the Hobbs Act,:28 U.S.C. §§ 2341, et
Seq.). fhe twenty day period for timely administrative review
ended no later than October 19, 2006. :

Of course a person may file for a&minisﬁrative review outside
the 20 day limit, but that kind of "petition" is automatically a
"petition to reopen"” an administratively final action. As such, it
must

"state in detail the respects in which tﬁe proceeding involves

material error, new evidence, or sﬁbstantially changed
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circumstances and must include a request that the Board make
such a determination.” |
49-C.F.R. § 1115.4. 1In any event, the general rule is that where,
as here, an exemption has become effective, "a revocation request
is treated as a petition to reopen and revcke," which "must state
in detail whether revocation is supported by material error, new

evidence or substantially changed circumétances." E.g., Mountain

Lau Rajilr ny =- it on Ex ion —--
Consolidated Rail Corp., F.D. 31974, served May 15, 1998, slip op.
at 9.

In addition, "the burden of proof is on the petitioner whiéh
must articulate reasonable! specific concerns under the revocation
criteria.” Id. at 8.

Mr. Brown fails to meet the stated standards and requirements.
To the extent he presents evidence, the evidence is not "new,"” and
he provides no rationale for why he was unable to present it during
the 20 day administrative appeal period. He does not purport to
argue substantially changed circumstances. And the argument he
presents is either irrelevant, uﬁsupported by any ev@dence (i.e.,
it is mere supposition and speculation), or insufficlent to show
any material error. 1In other words, he does not meet his burden of

proof.
B. No Eviden h d Cir ce

To constitute "new evidence," the evidence must not have been
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available during the administrative review period. [Friends of
Sierra Railroad, supra, 881 F.2d at 667 (eviHence available at the
time of the initial proceeding is not “new"ievidence). A cursory
review of the "evidence" cited by the Mr. Bﬁown3 indicates that it
was all available to him before September 29, 2006 (when the
Federal Register notice appeared), much less beforg October 19,
2006, by which date the administrative review period had run. Mr.
Brown cannot claim lack of sufficient notice? as Friends of Sierra
Railroad indicates, Mr. Brown had adequate ﬁotice "regardless -of
actual knowledge or hardship resulting from ignorance."” Mr. Brown
in short gives no legally relevant reason for his tardiness.

Mr. Brown cites no changed circumstanceé.
C. No Material FError-
1. Sole Grounds Offeraed by Brown

This means that the only basis left for Mr. Brown to assert as
a grounds for revocation is material error., The sole grounds he

purports to offer for a finding of material e?ror is that the DBHWR

3 The only evidence petitioners attach to support the
merits of their petition is their Exhibit A (an affidavit by
Ralph Justen, dated February 8, 2003); and their Exhibit B (an
internet version of a newspaper article dated October 14, 2005).
Their Exhibit C is a legal filing dated December 29, 2006, but
that is cited by them only to suggest that Northern Hills
Regional Railroad Authority (the government entity that owns this
rail line) intends to assert preemption of any claim that the
line has been abandoned for purposes of 43 U,S.C. § 912 (dealing
with federally granted railroad rights of way). In any event,
none of this "evidence," which presumably is' submitted to support
the "material error” arguments of Mr. Brown,. is relevant to the
merits, and thus not new evidence justifying' reopening anyway.

5
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set forth "felse and/or misleading rgpresentations regarding the
nature and status of the puréorted ownership and control of thel
Whitewood-to-Deadwood Right-of-Way..." Petition at 1. This is
simply not the case.

DBHWR stated thét the line was owned by Northern Hills
Regional Rail Authority (NHRRA). §gg-Notice at p. 1. NHRRA
certainly claims ownership. We attach hereto an affidavit by
Thomas Brady ("Brady Affidavit"). Mr. Bradyh legal counsel for -
NHRRA, is a member of the bar of the State of South Dakota. He
indicates that NHRRA claims title, provides a basis, notes that
judicial decisioqs to date ar; all favorable to NHRRA. See Brady
Affidavit 99 4-7. '

Mr. Brown atlp. 2 of his petition complains that DBHWR failed
to disclose that there are two lawsuits pending against NHRRA. The
relevant regulations do not require disclosure of pending lawsuits.
Since there is no requirement to disclose lawsuits, non;disclosure
is not false or misleading. Moreover, there is no result  in
litigation that is contrar& to any iepresentation by DBHWR. Brady
Affidavit 99 6-7. The plain fact of the matter is that no court of
competent jurisdiction has declared any part of the "Whitewcod to
Deadwood Right-of-Way" (petitioners' term) "abandoned.” See Brady
Affidavit ¥ 6. The only judicialldetermination to date (in the
Charles Brown case referenced by Mr. Brown at p. 2 of his petition)

is that the railrocad interest is pot abandoned and (for all
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purposes relevant here) ig owned by NHRRA. ihat determination was
made on December 12, 2005, and is certainly: fully consistent with
NHRRA's claim of ownership. See Brady Aféidavit 94 7 (attaching
opinion). 1In short, to the extent there is;litigation, NHRRA has
won to date and its legal position is consistent with established
decisions. This is fully consistent with DB?WR's representations.
Mr. Brown at page 2 of his petition épparent#y wishes to relitigate
title issues he has so far lost, but, with respect, the appropriate
forum for that is state court. In all evénts, there is nothing
about the underlying situation which rendérs.DBHWR‘s statements
false or misleading.

The above discussion of p. 2 of the Broﬁn petition disposes of
what we understand to be the thrust of Mr Brown's argument.
However, we would go on to note that the "Afgument“ portion of the
petition contains a number of statements Sy or on behalf of M.
Brown that are false or misleading. We wil# discuss some of these
that have not already been addressed in the;section below.

2. other Claims by Mr. Brown

-- Mr. Brown says that "applicant” st?ted that the right of
way had not been abandoned. Pet. at p. 3, boint 6. Mr. Brown is
evidently referring to NHRRA's position in state court proceedings.
While DBHWR agrees with NHRRA's position ié this regard in state
court, what is relevant is what was sai# before STB. DBHWR

represented to this Board that the line had been authorized for
i

7 !
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abandonment. Notice at p.z; para. 2. No one contests this fact. °©
The relevant regqulation governing modified PCN's appligs to lines
that are abandoned or authorized for abandonment. In short, what
DBHWR said was manifestly correct. Nothing DBHWR said on this point
is or could be false or misleading.

-=- Mr. Brown says (without citation to any authority) that a
"right-of-way is an easement and once the easement has been
terminated, the ROW is extinguished, therefore no right can be

. transferred." Pet. at p. 3, point 7. This of course is wrong. The
term "right of way” in the context of a railroad can mean either a
right teo construct and to operate, which might be an easement, "or
the land so used." Black's Law Dictionary 1326 (West 7th ed.
1999).¢ A railroad "right of way" can be comprised of parcels
held in fee simple absolute, base fee, easement, or federally
granted interests. Mr. Brown's parcel happens to be travefsed by
a federally-granted railroad interest. S$See Brady Affidavit T 5.
That interest continues until there is a judicial determination of
abandonment. See, e.d., Phillips v. Denver & R.G. W.R., 87 F.3d
1375 (IOth Cir. 1996). At that point, a government entity still
has one year to acquire the federal interest for public highway
purposes per 43 U.S.C. § 912, There has been no judicial
determination of abandonment here. See Brady Affidavit 9 6.

Instead, the South Dakota courts so far have declined to make such

¢ See also State v, Tolke, 586 P.2d 791 (Ore. 1978).
8
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a determination as indicated in the Brown decision involving Mr.
Brown attached to Mr. Brady's Affidavit.

--  Mr. Brown claims it is misleading to fail to disclose to
STB that he disputes the court rulings to date. Pet. at 3, point
8. With respect, the fact that someone disagrees with a court
ruling does not make a filing consistént with the ruling
misleading, nor does it require some sort of exegesis.

-- Mr. Brown, citing a 2005 newspaper étory, claims that the
project is solely for passenger purposes.i Pet. at 3, point 9.
DBHWR forthrightly acknowledged in its notice for this modified PCN
that it intended to offer passenger as ?ell as freight rail
service. Notice at pp. 1 & 3. But the fact that a newspaper
reporter in an article in 2005 emphasized passenger train use does
not contradict DBHWR's interest and intenit to provide freight
service. Peter Lien & Sons owns rock deposits just outside
Deadwood which could be developed if served by the line. Mr. Lien
has expressed interest in use of the line ﬁn order to facilitate
the quarry, and is a "major shareholder"” (Mé. Brown's term in his
Petition at p. 3, point 10) in the projecti ' DBHWR is thus well
motivated, and wishes, to provide freight Service. See Verified
Statement of Ralph Justen (president, DBHWR) -at ¥ 2. Since freight
use is anticipated, a modified PCN is approériate.

i

-- Mr. Brown says that NHRRA has never referenced any

proposed freight use. Petition at p.3, point 10. Even assuming
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thié so arquendo, Mr. Brown's point would be irrelévant. NHRRA's
statute states that the purpose of NHRRA is to foster "passenger
and other rail service in the Northern Black Hills area." SDCL 49-
17A. NHRRA's authority is thus manifestly consistent with both
freight and passenger rail servic.e. Even if NHRRA initially
focussed on passenger, as Mr. Brown claims, it did not exclude
freight. Brady Affidavit 94 8. The key question is what doées
NHRRA's rail operator intend. DBHWR has a shipper'on its board who
wishes to .use the line for freight, and DBHWR indicates it is
committed to provide such service. Justen V.S. 1 2. NHRRA sees
freight as facilitating its plans as well. Brady Affidavit { 8.

Mr. Brown seems to admit that DBHWR has legitimate freight
rail intent by complaining that a major shareholder of DBHWR wishes
to ship freight on DBHWR (see Notice, Appendix F, Letter from Mr.
Lien). As DBHWR's filing indicated (Notice, Appendix B), Mr. Lien
is even on DBHWR's board. However, neither the fact that Mr. Lien
is a shareholder or that he is a board member renders "false or
nisgsleading® anything that was said by DBHWR to this Board. It
would rather seem to make sense that if DBHWR has a major
shareholder and/or board member interested in freight use that
DBHWR would be sincerely endeavoring to offer freight rail service.
Certainly DBHWR'’s articles of incorporation (Notice App. A,
Articles Art. III) encompass any rail service. |

-- Mr. Brown says that he "believe[s]" that DBHWR is seeking

10
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a modified PCN to assert federal preemption% Pet. at p. 3, point
11. DBHWR seeks to provide freight service and is in the process
of seeking funding assistance from state aéd federal sources for
same. See Justen V.S. 1 2. To both these related ends, DBHWR
needs authorization to provide freight servﬂcg. DBHWR has nowhere.
asserted federal preemption. The fact thaﬁ DBHWR's modified PCN

. may assist NHRRA in resisting claims byé Mr. Brown that the
federally granted railroéd right of way inteéest is extinguished on
Mr. Brown's property is an entirely appropr;ate side effect.’

r-— Mr: Brown on his concluding p- 4 claims that NHRRA and
DBHWR have "done their best to create a: false impression and
manipulate the STB" in order to "take 1énd from the rightful
owners.” With respect, this is simply rhetofic by parties or their

lawyers who have thus far lost in state court. Counsel for NHRRA
has reviewed DBHWR's filing and found nothing misleading. Brady
Affidavit 99. Similarly; DBHWR believes: the filing accurate.
Justen Affidavit preamble. DBHWR and NHR#A have no wish to be
' litigated to death. They wish to get on with rail service. To

this end, they have complied with, and shown good faith. compliance

with, all the requirements set forth in the relevant regulation.

> DBHWR also notes that .under 16 U.S.C. § 1248(¢c), it
appears that Mr. Brown does not have any underlying property
interest, because that statute modifies the  allocation of the
unvested federal interest in 43 U.S.C. § 912 by repealing any
reversion to owners of the legal subdivision traversed by the
federally granted right of way. That being the case, Mr. Brown
also lacks standing. ’

11
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Neither has said anything false or misleading to this Board.
3. National Transportation Policy

Mr. Brown filed his petition under 49 U.S.C. § 10502(d). That
statute states ﬁhat the Board may revoke an exemption only where it
finds that application of the ICCTA "is necessary to carry out the
transportation policy of section 10101 -of this title.” Although
Mr . Brown bears the bufden of proof,® and thus certainly the burden
of going forward, he does not even mention national transportation
policy (NTP) set forth in 49 U.S.C. § 10101, much less show that
revocation is necessary toc accomplish it. The Brown petition thus
utterly fails to justify revocation under 49 U.S.C. § 10502(d).

Continued application of the modified PCN exemption is

consistent with NTP, It serves, among other things, to reduce
regulatory barriers [$10101(2)&(7)), to foster sound economic
conditions [§10101(S)], to encourage energy conservation
[§10101(14)]), and to ensure development and continuation of a sound
rail transportation system [§10101(4)).

Moreover, DBHWR and NHRRA are already acting in reliance on
the modified PCN. Mr. Brown argued in his Petition that NHRRA is
evidently already properly relying upon the modified PCN. DBHWR is
also relying on the modified PCN for purposes of funding and
business planning. Justen V.S. at 9 2. This presents issues of

finality, repose, and detrimental reliance, which of course are the

¢ See Mou in Laurel RR , supra, at p. 8.

12
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reason that petitions to reopen administr%tively final actions,’

like the one here, are disfavored. See S.R, Investors, Itd. d/b/a
Sierra Railroad Company -- Abandonment -- Tuolumne County, CA, ICC

dkt. AB 239X, served Jan. 26, 1988, slip op. at 9.

III. Concluzion
Mr. Brown does not show any materiai errcr. He does not
identify any statement made by DBHWR that w%s false or misleading.
His petitiop does not meet the standards toireopen, or to revoke.
This Board should decline to reopen, much le%s to reopen to revoke.
DBHWR and NHRRA are moving forward with theﬁr project. The Brown

petitioners had notice, now act well outsidé the period for timely

reconsideration, and offer nothing to merit ifurther proceedings in

any event.
ct{gl} submitted,
rles H. ﬁtan
for Black Hills Transportation,
Inc., d/b/a Dpadwood, Black Hills &
Western Railroad
Attachments: i

Federal Register Notice
Justen Verified Statement
Brady Affidavit (and attachments)

13
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Certificate of Service

I hereby certify service by U.S. Mail, postage pre-paid,
first class, this 1st day of March 2007 upon the following counsel
for petitioners:

Kenneth Dewell, Esd.
John Eisland Law Offices

4020 Jackson Blvd.
Rapid City, South Dakota 37709-6900

—_

14
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carriars. Accordingly, the Boerd may not DEPARTMENT OF TRANSPORTATION

impose labar protective conditions here,
becanse all of the carriers {involved are
Class ITI carriers.

If the verified notice contains false or
misleading information, the exempt
is void ab Initio. Petitions to revoke the
exemption under 49 U.S.C. 10502(d)
may be Hlad at any time. The flling of
a petition 10 revoke will not

automatically stay the transsction.

lAn original and 10 cg'ises ofall
pleadings, referring to Fipance
Docket No. 34929, must be filed with
the Surface Transportation Board, 1925
K Strest, NW., Washington, DC 20423~
0001. In addition, one copy of each
ing must be served on Fritz R.

Kahp, Fritz R. Kahn, PC, 1920 N St,,
Nw., Eighth Floor, Washingten, DC
20036~1601.

Board decisions and notices are
available on our Web sita at
WWW.STB.DOT.GOV,

Decided: September 22, 2006.

Director, Office of Proceedings.

Vernon A. Williams,

Secretary.

[PR Doo. E6=16037 Flled 8~28-08; 8:45 am)
BILLING CODE W15-01-P '

DEPARTMENT OF TRANSPORTATION
Surface Transportation Board
Release of Waybiil Data

The Surface Transportation Board has
received a request from Baker & Miller,
on behalf of the University of Denver’s
Intermodal Tt on Institate
(WBg81-7/28/06), for parmission to use
certain data from the Board’s 1887-2005
Cerload Waybill Samples. A copy of this

request may be obtalned from
of Economics, Envirorimental Analysis,
and Admin{stretion.

The waybill sample contains
confldential raflroad and shipper deta;
therefore, {f any partiss object to these
requests, they should £le their
objections with the Director of the
Board's Office of Economics,
Environmental Analysis, and
Administration within 14 calendar days
of the date of this notics. The rules for
release of waybill data are codified at 49
CFR 1244.8.

Contact: Mac Frampton, (202) 565-
1541.

Vernon A. Williams,

s‘mW|

(FR Doc. R6-16038 Filed 9-26—-06; 8:45 am]
BILUNG CODR 6218019

Administration within 14 calendar days
of the date of this notics. The rules for '
release of waybill data are codified at 48
CFR 1244.9. [

Contact: Mac Frempton, (202) 565~
1541. :

Vernon A. Williams, !

Secretary.
{FR Doc. Es-16035 Flled 8-28-08; 8:43 am) ;
HRLING CODE £015-01-P '

DEPARTMENT OF TRANSPORTATION
Surface Transportation Board ‘
Releass of Wayblll Data

The Surface Transportation Board has

.eceived a request from Michasel Behe '

representing FRN, LLC (WB604~4—7/6/
06) for permission to use certain data
from the Board's 2005 Carload Waybill |
Sample. A copy of this may be :
cbtained from the Office of Economica,
Environmental Analysis, and i
Administration.

The waybill sample contains
confidential railroad end shipper data: !
therefore, if any parties abject to these
requosts, they shonld file thei '
objections with the Director of the
Board's Office of Economics,
Environmental Analysis, and
Administretion within 14 calendar days
of the data of this notice, The rules for !
release of waybill data are codified at 49
CFR 1244.9. .

Contact: Mac Frampton, (202) 565~
1541, :

Vernon A. Williams,
Sescretary. '
(FR Doc. E8~16041 Filed 9-28-08; 8:45 am] |
BILLING CODN 4918-01-P

CHARLES MONTANGE
Federal Register/Vol. 71, No. 189/Friday, September 29, 2006/ Notices
DEPARTMENT OF TRANSPORTATION
Surtace Transpormation Board 1 Surface Transportation Board
 Releass of Waybill Data " Release of Waybill Data
Surface Tranip s The Surface Transportation Board has
ree?i:od a ma ast &ﬁt:on Bm received a request :Eopm Schmeltzer,
the' behalf
Rowe & Maw on bebalf of The BNSF . Aptaker & , P.C. on of
Railway Company (BNSF) (WB481-13~ g’%tgaljng:mm.}:ic. (\:;Beos-z—?l
ﬁﬁlmlfﬂ' n‘i‘i’u’f‘-"‘é‘ﬁi t:d“;ner c"\:tm.in data fom the Board's 2006 Carload
S es. A of t::ia " :1{,' hg!l Waybill Sample, A of the requests
obtained from the Office of Economics,  may be obtained from the Office of
lhwimnmu:ltal Analysis, and mn:lﬂqs._tnvx_r::mmm Analysis,
Administration. dministration.
waybill ; ' The waybill sample contains
condomol tlroc and hipper dag; | Confidontil ralroad and shipper dats;

2 PP "' therefore, if any parties objact to these
therefore, if any parties object to these el Bl thetr
requests, they should file their . requests, they

objections with the Disector of the
objoct!ou with mgunh’nmmmi; of the Board's Office of Economics
;ﬁmﬁndw. and Environmental Analysis, asnd
y Administration within 14 calendar days

of the date of this notice. The rules for
releage of waybill data are codified at 40
CFR 1244.9.

Contact: Mac Frampton, (202) 585~
1541.

Varnen A. Willlams,

Socreiary.

(FR Doc. E6~168042 Fllod 8-28-08; 8:45 am)
BILLING CODE €915-01=P

DEPARTMENT OF TRANSPORTATION
Syrface Transportation Board

(STB Finance Docket No. 34324)

Black Hills Transportation, Inc., db/a
Deadwood, Black Hills & Weastemn
Raliroad—atodified Rail Certificats

On August 30, 2006, Black Hills
Transportation, Inc., d/b/a Deadwood,
Black Hills & Western Railroad
(DBHWR], iled a notice for e modified
cortificate of public convenience and
neceeaity 49 CFR 1150, Subpart
C, Modified cate of Public

. Col it Necesaity, to
nvenience angd Nece, tymm::w

approximately 9,01 miles of
ing from milepost 0.0, at

Whitewood, to milepost 8.01, at
Deadwood, in Lawzence County, SD.

The line was formerly a partion of
Chicago & North Western Railway
Company and wes authorized for
abandonmsnt by the Interatate
Cammerce Commission in Chicago &
North Western Railway Co.—

' Abandonmeni~Lawrence County, SD,

Flnance Docket No. 26079 (ICC servad
May 20, 1970). Although authorized for
.bbmdomonnﬂyt. the lln: :..th State of
subsequently acquire o State
Sau't:quou and omm%hlp was
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Federal Register/Vol. 71, No. 189/Friday, September 29, 2008 /Noticss
— —

uitimately passed to the Northern Hills
Regional Railroad Authorg (NHRRA),

As operstor of the line, will
provide both passenger and freight
servicea pursuant to an opersti

t Vlv:lth NHRRA. Under ths
egreement, DBHWR expects to
interchangs with Dakota, Minnesota &
Eastern Railroad at milspost 0.0, at
Whitewood. DBHWR statss that the
. patiod for operation is currently
indefintte and that the ugroommt with .
NHRRA will be amended or m];ghnud
prioz to actual commencement
R e radl qualifies f
L) [ t o8 fora

modified cmiﬂ.gm:h of public
conveniencs and necsasity. See
Common Carrier Status of States, State
Agencies and Instrumentalities and
Political Subdivisions, Finance Docket
No. 28990F (ICC served July 18, 1881).

DBHWR states that the line will
require reconstruction for operational
purpozes and the imposition of cartain
preconditions to ensure that
' construction and operation costs are
recoverable. D indicates that
commencement of rehabilitation or
operations will be contingent upan
shippers meeting the roﬂowlnfnd‘“
praconditions: (a) Entry into b
written commitments to provide
i 988 ©
to a sum no legs than $13,000,000;1 and
{b) entry into binding written
c::nhm.imztonn sufficient u;‘:;lun wﬂ
loadi or payments in thereof) in
an u:g;m nl;l!lu than 1,000 carloads
per yeer (an amount judged adequate to
cover all costs assoclated with
maintenance, operation and
capitalization of the line).

DEHWR indicates that no subsidy is
involved. DEHWR slso indicates that it

*This mun may be increesed In the event a third
puty ebginoering study ideniifies needs tequiring
a greater amount of rababilitation necessury to
improve the facllities in order 10 echiove 25
opamtion in sgcordance with applicadle s,

has obtained linbllitg ingurance
coverege, and will obtain additicnal
{nsurance whan it commences
rehabilitation or actual operation.

Thls notice will be served on the
Assoclation of American Railroads (Car
Service Division) as agent for all
railroads subscyibing to the car-service
and car-hire t: Association of
Washington, DC o1, rnd thl:w !

i . 20001; on
American Short Line and Regional
Railroad Association: American Short
Line and Regional Railroad Association,
50 F Street, NW., Suite 7020,

Washi . DG 20001.

decisions and notices are
available on our Web site at
WWW.STB.DOT.GOV.

Decided: September 21, 2008

By the Bourd, David M. Konschaik,
Director, Office of Procesdings.

Vernon A. Williams,

Secretary.
{FR Doc, EB~15a85 Filad 2-28-08; 8:45 am)
PLLING CODE 4915-01-P

DEPARTMENT OF TRANSPORTATION

Surface Transportalion Board
[STB Finance Dockst No. 34825]

SMS Nail Lines of New York, LLC—
Aocquisition and Opsration

ortheastem industrial
Pari, Inc.

SMS Rail Lines of New York, LLC
{SMSNY), a noncarries, has filsd a
verified notice of exemption under 49
CFR 1150.31 to acguire by lease from
Northeastern Industrial Park, Inc., and
to operats y 15 miles of rail
line in the Northeastarn Industrial Park,
Guilderland Center 12083, Albany
County, NY.*

1Ths rell lines extend #om connertions with th

Canadian Pactfic Railway st milopost 11.4 on the
mafiroad’s Vorheseville Running Track. Thete e n

018/053

57601

This trensaction is related to STB
Finance Docket No. 34928, Jeffrey L
Sutch—Cantinuancs in Control
Exemption—SMS Rail Lines of New
York, LLC, whersin Jeffrey L. Sutch hes
concurrently filed a varified notice of
exemption to eonx:ﬂnu- in conn(-nol ofm
SMSNY, upon its becoming a Class
rail carrier.

apnual revenues as a rosult of this
trmnsaction will not resuit in the
creation of a Class II or Class ] rail
carrier, and further cestifies that its
prajected annual revenuss will not
axceed $5 million. The transaction was
scheduled to be consummatsd ocn or
after S or 8, 2008.
lﬂhonoﬂiclconhiuflt.lhl:or
misleading information, the exemption
is void ab initio. Petitions to revoke the
oxi on under 49 U.S.C. 10502(d)
may ba filed at any time. The filing of
2 petition to revoke will act
automaticall lhxthctnnucﬁnn.
An original and 10 copies of all
, refarring to STB Finance
No. 34828, must be filed with
the Surface Transpertation Board, 1925
X Street, NW., Washington, DC 20423~
0001. In addition, one copy of each
pleading must be served on Fritz R.
Kahn, Fritz R. Kahn, PC, 1920 N 5S¢,
NW., Eighth Floor, Washington, DC
20036-1601.
Board decisiona and notices are
available on our Web site st
WWW.STE.DOT.GOV.

Declded: September 22, 2008.
By the Board, David M. Konschntk,
Dirsctor, Office of Procesdings.

Vernon A. Willinms,

Secretory.
{FR Doc. E6-16038 Filad 0~28-08; 8:45 am]
SALING CODE MS-01-P

sepuzats connectioa with a rell line of C8X
Treosportation, Ina.

Mz Sutch Also anatrols SMS Rail Service, Inc.,
= Class I 7eil casvier.
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BEFORE THE SURFACE TRANSPORTATION BOARD

Black Hills & Wester RR — Exemption — Modified Certificate
F.D. 34924 ;
Verified Statemnent of Ralph Justen

L, Ralph Justen, am the President and an employee of Black Hills Transportation, Inc. d/b/a
Deadwood, Black Hills & Western RR. I am authorized to make this Verified Statement on
behalf of Black Hills Transpartation, Inc. I have read the Petition to Revoke filed by petitioners
Brown, et 8l in this proceeding, I have also read the notice for a Modified Certificate filed by
Black Hills Transportation. Petitioners Brown, et al, are incorrect in assesting that anything in the
notice is “false” or “misleading.” The notice we filed is true and correct to the best of my
knowledge and belief, For the benefit of the record, I will add the following points:

1. The Northern Hills Regional Railroad Authority is a political subdivision of the State of South
Dakota formed pursuant to South Dakota Codified Laws 49-17A ‘et seq. Black Hills
Transportation Inc. is under contract with the Northern Hills Regional Railroad Authority to carry
forward the purpose and intent of the Northern Hills Regional Railroad Authority to “reestablish
passenger and other rail service to the Northers Black Hills Areajincluding, but not limited to
service between Whitewood and Deadwood, South Dakota.”

2. On August 30, 2006, Black Hills Transportation filed a "notice” for, and on September 29,
2006, was granted a Modified Certificate of Public Convenience and Necessity. While we taok no
action on the Modified Certificate until it was final, since then we have taken action based upon
it. For example, Black Hill Transportation is relying on that Certificate for purposes of making
arrangements to provide freight railroad service to, among others, Peter Lien and Sons, which is a
major aggregates company with rock deposits near to Deadwood. We understand they will invest
in a new quarry and transload facility if we are able to provide freight rail service on our '
Whitewood to Deadwood corridor. We also are working on a trackage rights agreement with the
DM&E Railroad, which also is predicated on us having a Modified Certificare. Mareover, we are

" relying on the Modified Certificate for purposes of securing State and Federal funding for
rehabilitation expenses and to attract additional capital investment from potential shippers and
others. While Black Hills Transportation is certainly interested in'providing passenger services, it
is definitely committed to freight, and indeed, a major shipper is a member of our board and
wishes to use the line covered by the Modified Centificate for freight rail transportation, The
Brown Petition is simply wrong in claiming or suggesting that Black Hills Transpottation or
Northern Hills Regional Reilroad Autherity are only interested in'passenger service, or only
intend passenger service. '

3. State law encourages railroad service, and in particular provides "for the acquisition, operation,
maintenance and improvement of public rail lines...” pursuant to SDCL 1-44-20, SDCL 1-44-18,
SDCL 1-44-27, SDCL 49-16C1, SDCL 49-16C-3 and SDCL 49-17A et seq. The Modified
Certificate is consistent with state law, and with implementing the purposes of state law by
Northemn Hills Regional Railroad Authority through the actions of Black Hills Transportation.

Per 49 CFR. 1104.5, 1, Ralph Justeo, declare under penalty of perjury that the foregoing is true
and correct. Further that I am qualified and authorized to file this Verified Statement.

. Signature: Jez=~————Executed on: 25,
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BEFORE THE SURFACE TRANSPORTATION BOARD

Black Hifls Transpotation, I )
-d/bfe Dendwood, Black Hills & Western, )
Raflroad — exemption — modified ) F.D. 34524
‘Certifiaate of public convenisnce. )
and pecesgsity )
Brady Affidavit

‘State of South Dakota )
)58
County of Lawrence )

Thomes'E. Boady; being first duly sworns upor his oath, deposes and stated as. follows:

1. The undersigned, Thomas E. Brady, is duly licensed o pratice law, inter-slia, in
atl, Courts of the State of Sputh Diketa arid the Federsl District Coirt. of iie Sta?s. of South
Dakota. This. Affidavit is aibmiited based on the- untlersigned’s personal kmowledge and
information,

2.  The undemigned has been legal counss! for the Norihern Hille Riegiona! Ruilivad
Authority (NHRRA) since Beptember 2000,

3.  NARRA is a regiopa), taflroad established in 1994 pursuant to Seuth Dakota -

Codified Laws, Chapter 49-17A. Putsuant to the “Regional Rnﬂmad Authorities Acf” (SDCL
4P-17A-40), the putposs.of NHRRA is to recitablish sail sewvice ahomg, the historfeal rail Hie
(ROWY kriown as the Whitewsod, Lawrenee County, South Dakots to. Desdwood, Lawrenct
Coumty, South Dakote, line consisting.of-approximiately .1 miles established in the 1890s by the
Frisment, Elkhorn & Missouri Vlley Railraad, A portion of fhe ROW passes thiough, tpoe.and
. across the Charles Brown (Brown) propetty. NHRRA has, pursiant to SDCL 49-1FA-16,
procesdsil with the planning for the acqiiition; sl cperation. of s rikroad and faciifies, tygether
‘with -acquisitioh of propertyy and, has, purssint to SDCL 49-17A-36; eatered into Agency aid
Dperuting Agreements with Black Hills Transportafion, Inc., d’b/a Deadwoud, Black Hills &
Wistem Railroad (DBHWR). _
4, ‘NHRRA claims ownership of the ROW. Dotlinents evidencing ownership
inctude the following;

Bu'qdy Verifled Statement
Page !
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(1)  Deed for the ROW fom the ‘South anuhDepmmtpf'Tmsponhhnn Aated.
Murth 25, mts»mnmumeived ﬂnebydedﬁumﬂmcxﬁagoﬁnm.
Westem, successar in intetest of the Fratont, Elithoin & Missoud Valley), ‘a:
copy of whichi ia aiached hereto,as Eshibit 1., |

)  Detd ¢ the ROW fom Union Paaﬁedmuune lﬁiﬁmmmgb&m-

Western merged intt the Union Pacific, thus the successor dn interest of way
intezgst that Chicagp &’Noxﬂlw.esthmpossessndinﬂukﬁm,nnpyofwlnnhn
attached hercto as Exhibit 2.

(3)  Deed for the ROW froth Dekatr, Minnesata & Easten Railroad dated Octisber 17,
2006 {possible sucodssar in interest from the Union Pactfic by virtwe of the
DM&E acquiriyg mil liges in. westem South Dekota ftarii the, Untion Pacific,
which mey include the ROW), & copy of which is gitadhed hersto as Exhibft 3.

@ Eaméntmﬁgﬂ'dtbpmofhhaROWdated May 23, 2003, from the Sauih
Dakota Game, Fish & Paiks. (which ceceivad fifle to & partien of the ROW fom
the South Dakota Departmient, ni‘Tmnspomaoﬂ), a copy of which is attached
hereto as Bxhibit.4,

S.  The ROW was esteblished i part by the Frement, Blkhorn & Missoys, Villey: by
Wrquising deeds, fiom. property owners who had' reoeived. patedts fo certafn. portigm of: te
piopeity prior to G railread:end was: established in part (including the portion thiowgh, upon or
toross the Brown property) by the General Railroad Right of Wity Aet.af iB75, 43 U:S.C. 934-39
et 5eq,, proveding fhe jssuance of patents. !

6.  There is ua Gourt in the State of South Dekots, which ‘Courts condist of fhe
Chrcuft Court snd the Syprame Court, that has declared the ROW ebandoned. No South Dakote:
Eederal Distifit Coiurt has declered the ROW sbandoned. Upon exheustive research and
information, no federal court-anywhere in the United' States ey declared. the ROW dbandesed.
Upua resegech and information, there is no At of Congrss deslaiitythe ROW abandoned.

7. Brown commfivénced litigation in. South Dalkota. Circuit Court, Lawrencs County;
captipned “Cliadles W. Browat, Plaidtiff va. Northern Hills Regitmat Raifraad Autherity, et al. *,
Civil, Astion #04-254. On December 12, 2005, Presiding' Qircuit Court Judge Wairey G.
Johnson entered “Oder Graniing NHERA, SDDOT aid GE&F Motjos Fox Judgment Sunuhary
(sic) and Order Denying Brawn and Efsenbscher Crass Motibris fur Simiary Judgthent™, a copy
af which Qrder is sitached Hereto aa'Exhibit S, cencluding there:was no question of fact und that:
as.1 matter of law, NHRRA hes fitle to the ROW that pesses Ihmgh. upon and atross the Brown
arid, E¥senbaches propestios. Browm has agpealed this Judgmrent (advetas to him) to the South

Brady Verified Statament
,ng:dkz
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Dikote Supreme Court (Fiserbscher did not eppegD).  Although the walter is now' pending
before the Soath Dskota, Suprache Civust, ho-dgphiedtion, bood or proceeding to stay fhe Cirenit
Court Judpment has beent inade or entered, As the State of Seuth. Dakote Department of
Trsusportation, the South Dakotd Game, Fish & Parks and NFTRRA presented in their brisfing 20
the South Dakota Supreme Court, wnder that Conet's decision i Barnay v. Bupriingron Norikem
Raflread Company, 390 NL'W.2d 726 (SP 1992), = capy of which is ditechied hrereto as Exhifbit
the Court has specifivally addrossed the fssues Brown is sttempiting to litigate and thus, the:
appeal has no merit,

8.  NHRRA's inifisl focus to reestablish: mail service on the historic Whitewood to
Deidwood ROW was to facilitate passenger service, but not to the exclusion’ of Geight ruil
sehvice, The ROW can serve important freight ail purppses as represented ta be a need by 2
significant compeny, the Presidept of which sits an the Board of Directors of DBHWR
DEBHWR plans to providp fieight servite for costonters so requesting Additionally, there g
signifieant gther ecoftomic developriant profects ‘écenrring in the region ‘that mmy provide
udditionat demaud for freight setvice on the ROW, all of which shell coptribute tp the sconomie
devvlepmetit intetedts: for the region and. for: the: State of Soutlt Duliots. 28 8 whale. Theisby,
DBHWR’s applicatiop for the modified Certificate i qurrently an inteégral part of its business
plan and in turn fecilitstes NHERA's plan to reestabiish service on she ROW aud te sccomplish
the preservation and use of this historic line.

9.  Btown and lis coutsel from. time te. time have accused NHRRA and persons
affiliaed with NHRRA, including the undersigned, with muaking “false or smrisleading®
stateinests, and make similar acousations ax tp DBHWR. Upen review of the DBHWR Notice
for a Modified Certifieats, npon fuformation and belief, thiers is nothing contained thareiw to ke
falae ormisleading; eittier as-to or by NHRRA or DEEWR.

Respectfisfly submitted this 29" dey-of Rebrusry, 2007.

-’

- EBmdy ‘

Subscribed and swomn to hefore me this 27 'day of Febmary, 3007,

(SEAL) ] C. Bittens
My Cominission Expires: 11/6/20]2 ary Pablic
Bidy Verified Statoment

Page3
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nummt-.omns
D':lll 037 ng 'l'-llll'lﬂpﬂ |
Repiutar St Dusit
Fﬁ?&?l’ IMER. ,&tuu Y !M' ;
B PLC. [ J ;
'135'Coloradb Blvd- , g
) 8D. 5793 . J:
Telephane: (605) 722-5000 i
AND EXEMPT FROM TRANSFER BEE !
BOUTH DAKOTA DERARTMENT OF TRANSPORTATION - i
700-E. Broadwa
Pigrre, 3D 575
Telephone: (505) 773:4396

GUIT €LAIM DEED

STATE OF SOUTH DAKOTA, DEPARTMENT OF TRANSPORTATION, b
@ranteof, af 700 E. Broutiway, Pieire, SD  $7501, pursugst to SDOL 31.19-63 ang, for end in !
oonsiderstion of Gopd and Vallrable Censidsrafion, CONVEYS. AND QUIT CEAIMS TG '
NORTHERN HILLS REGIONAL RAILROAD AUTHORITY, Graniee, of P, Q. Box 503, ;-
Dreadwood, SD 57732,.all highway right of way- through the fulluwing déscribed res} cstato in i
‘the County of Lawrence in theiSiate of South Dakpta, to-wit:

That parifon of the. dght of way fua within, the former Chicago Iﬂd Nuﬂs Western Ratlway
Compy-deséribed as:folow, to-wit:

NE‘/NW%,NW‘WA of Se¢tlon 5, Trwisbip: 5 Nortli, Range 4. Bmofilﬁﬂ.ﬂ M., Lawrence
County, Soyth Dekota;

NEY.NEW. of Sestlon' 6, Township S Norfls, Ranges 4 Esst of the B.H.M., Lawrence County, -,
South Dakotw;, :

NEWSEH, SEVSEM; SWVISEY, SEHSW% of Section, 28 NEHIFWY, NWINWLK, SHYNWY !
of Seafion 33; SEWMEN, NELSEY, NWYSEY, SWYEEY, | SEWSWY of Seciion 32, in
Township 6 Noith, Renge 4 Etst, of the B.ELM., Lawrence Gounty, South Ditkets;

SEMNEY, SWYANEY of, Searion 5, Townsliip 5 Nork, Rungs 4 East:ofi tha BIH.M,, Lawrence
Botmly, South' Dalkots;,

Lot H1 of 1ot 2, Lot HL 6fLot3 and Lt H1 of Lot 4dn Rlscer Claim Lot No. 165;
Lot 13 ef Lot 2, Lot H3 6fL6t3 and LobHA of Lot 4 in Places Claim Lot No. 166; :
Lot BS fn Placer Clahiz Lot 687, _
Lot FI3nd Fis.h Placer Claim Lot S28;

LotH2 inPhcer Chim Lot 243, e0d. :
Miring Claisms 343, 687, 888 snd 165, ‘

A5 IS.PARTOF :

Al of the xight of way bf the Chicago and North Westem: Railway Company -in Sectitn 1,

‘;hvmstnpwm.m;um:,andms«amsms.mpmmw4 Bast, and :
in Setitions 32 and 33, and South Half of Seection 28, i Township Gwm Ratge 4 Eust, 3
B:HM.; :

P I R - - -

Doct:2004-01538
Pagin 1 of 7
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QUIT CLAIV.DEED
Page 2 0f3
Staze of Souti Dakots; Degigroment of Transportition/
Northern Mills Regitonl Reftrond Authocity
ALSD:

All of the right of wiy of the Chicogo and North Westem Railway Company through Fells
Mining Distéict snd Whitenaod Mi Distrier, lying Northezgierly of ‘tie Noitheabteily
Comporate Limils -of Deadwood. B THE thar part of Cactargugis ‘Placer
(ML, Wo. 952). lying Westerly of sxid sight of way and. Westsrly of ths following dascribed tragt
of tund: Reginniriy.at Qerney No, 1§ of U official survey of Placer ML No, 952; thetice with
Coesa No. 16 of said.iurvey North 0 dograss, 45 miliutes West u distanpe. of {70, feat to Cocnar
No. 17; thagze Fosth 47 depiees Basta distanceof 170 feet 1o Comes Nos 18; thetics Nonk 23
tiagroes Engt 5 distance o£ 100 feet to Comer Now | of said survey which [s alsn Cpmier No. 12 of
the ofhics] mifvey of Rod Placer, NCL. No. J21;:thence'on Course No: 11 ofsaiil last meaGiofed
survoy, Merts 35 dajjrss 'West a Jatanoe of 553 feet 10 o point; thande Sovch 34 degrees, 04
Imidgicts Weet-a dissance of 571.5 feety thence Southeasterly o distance: of 606 Set; mpré-oe léss,
ta the point of beginning.

ALSO:

Alt:of the right of way of the fomer Chicage and Naorth Wextemn Rajlway Cpmpany through thot
pag oF the Whiteowond Miaing. Dishict inclnding part-of Mineral Clidm 216, and, Block 12, City
of Déadivood, bounded and described as follows: Heginning: ut the ninst Westsrly comer of. Lot
“ T'Spring Crmek Conduit Easernea, being & point qn-the Southeasterly fivir of Lot H-1, LS.
216; ditmneé Scuthwostacly along ssid Sculbessterlyline of Lot B-1, Lot H-4 s Lot Mk, Block
32, 16 3 puint dn the Northwestedy line nflmd®  @eded .t , Birtinglon & Quiaxy
Reilond, -und i bzt doeded] to %ﬁy of Deatwood (by CBARQ) Novamhr, 1940, thénce
Nortedsisrly along e Nerthwesterly line of sifd tomteded jands. t0 @ ponit om: the
Ssirthwesserly Hos of said Mineral Chuim No. 216; (hence Soutbeasterly along 8aid, Soujlwesterly
line of Minera) Cluim No. 216 to a point cn the Northrwenerly riglit of way fivs of the Graund
Idfand and Wyoming Cenira) Ruilrood, also known as the Dsagwood Cenital Raijrad Campaay;
25 described iy that covtain Watranty Deed dated Miy 14, 1850, botween Léyi B, Fleld sod Peda
Qaméutb, aad the Framont, Eikhorn and Missouri: Valley Ruilroad Conpany, Aled for racord.in
the Kegister.oft Deeds Office Tor Laswence County oo Septentber 29, 1899, in Book 89, on.Rage
626, thonce. Nonthcanterfyalong said lastlesaribed right of woy litie to"the mepc.Southerly corer
dfisaid Lor “Ttheace ar&umdgbq tho Southweg1asy lins of said Lot Tty the point of
‘beginging, EMCEPTING OM Lots 34, 36, 38, 40, 42 ned 44 of Black 12,
Seutbeasipily. side of Main Streee, Cifyof Deadwood,

except and subjéct. to xich interest 2s may have been. previonsly conveyed pursuant io that
certain Quit Claith Deed whetein State of Soath Dakote, Department of Transportation, sppeirs
es-Grentor, and Soath Dakota Degartmestt of Garhie, Fish and Parks appears-gs Grantee, filed for
record 28 Docament No. §5-1371 in the Office. of the Lawrencé Comity Register of Deeds,
Deddwood, ‘South Dakota, and furflier except and subject to suely interest as -nvay have besn
previdusly abindoned, commyeq. eacumbersd or otherwise transferred 55 & Tesuit of South
Diakota Transpartetion Cominissioh Resolutions No. 14217, 14218, and 14219, atachiéd hereio
ns Exhibit 1, and South Dakote Transpormtion Commission. Resolution No.. 15796, filed for
record as Dptwment No: 95-1083 in the ©ffice of the Lawrence County Register of Deeds,
Deadwood, Seuth.Dakota

Dot 300401950
‘Puges 2 of 7
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QINT CLAIM DEED
Page 3 of3
Stale of South Daeoti, urof Transportation/
.Narthern Hills Rogione] Ruilrosd Muﬁm

Any praperty Interests conveyed: or u-mp!?rred Qirgughi thiy Déed shdll be held by
Granten, fts sueceisors and sszigns, for public highway llllrpotu only. In the event
Grantee or Hssuccassors or assigns do not hold sald praperty interests for 'gublie Tighwiy
purposes, then any Interest conveyed of transferred pul'sum to this Deed shall revert to
Girantor

It is Tivthier understoad thet this Deed doesnot carry with'it myimli:'ﬁeﬂ covenafts whatsoever.
#+*Bxpmt gm e pussuait ta SDCL 43-4-23(2).

‘State of Soutli Dakata. ) "
County of Hughes g "

On this 25” day of M_, 2004, before mie, the undbmgned officer, personally
dppkiared . known to toe or sausfnctoﬂly proven o be:the
e of smofsmn Dakots, Department of Transpattation, and that
hefshie 45 such officer, baihgmmibedumtndo.emuteﬂ the foregoing instrinment for the
' reif contained-in mch capacity.

NESS WHEREDF, 1 hﬂ?ﬂrﬂetmy Kand ant ¢ffiefal sal

‘ﬁ—' .dtuy§l’iw

off:1006-01838
g:gu 3087

@026/058
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fbcfas, <ap wmate by Hustesd, spconded by Rdthefein; bo :E;i“ Actaupay bewa
Tesgzan, Te. Blirre, o the ¥esedng exaniawr For the povanvipl debusment of :che
somPraitérs Yistad above. X1l vorsd Yem., Motiao carried.

I K Z AR "
+Sepeatary NMyeca pradenced chrea zesolutivor co the Commipnion for thelt apprewsl, \
Theay tuscliufiond dealt with the dispossl of fha Whicewood ¢ Puadwaed Xaifl Lioa
ang sraneldy of o Gume, Fish & Paxse. -

. lozs, ppsgu. deagd Couniay, o fanc ‘ona, Tasblinkon declomed Hike ths Stath hed
no ubed for amd sas gbenioulsy the propirty o wiled che Szate does pec haye den
::::-'. Tha swcond xascluelon Allovad :‘u- ..l:: of uumiuﬂo:ﬁ t» ;t; e }

jaee o' proepusty that rhe DOF LY tle Loy, sublast bg-the £inal sp-
‘Srueal of thg ComiNelou, The resolutivd traneferved titln of TR property,
drem Deadwosil £o tam Secciss Xizsa, vo Camn, Pish & Burha,

| Witica wee muls by Réebutiln, sexanded by Agpalvick, to sgpreve ke shive bhres |
debezih uoﬁan. Bab. 14217 ehrhogh 14219, recpeccively. = A1) eoted Eem,

. Jokion cacxiel. (Rusolueion setachad) .

. vehew .

TER. FOILGAING I8 A SRANBCAXPT FROM TRE 11:00 A.M. XEAZING.

T SIS UMEE: legsl fSoussal. Mhis {s.ctha cims. you dek for s hexxing on spaed zouse
{a Penutageom Councy whitk La Repid Ciry: o ic Nasds Sounry in Sturgis, Gaprge
!lirwf.‘h wil) b mpasking ow thos nlqg:lu * you, the dnckpround, Acd thew on che
Ot Rigte bf! Riy 81 itk bas: bren' proposed £gr 3 baaring aow viil ba Cdaus

Xushl to Ealk om that. Also we bwve .another wing chue will , up Mfser Phet

earing sed, EBaE dw va obx Jasxgpncy ldies fur sohe pexaige " need, hopedul-

Rk i s ki et g -t Tegaferefint s

's o ' L) a - -m :

for s fisal tule hegring oo that sawe arsa hd‘ggo&guﬁ_,m'mmﬂl

ywld 1dkd te Nive Trvpared v’ Tup Edwar thing $s tha szaed soves sud phe

OFf Wzhe of ¥ay, Yeb ths recand shew that motice. his beex piven s Teghibed, by

Tan Hu e neswpixe to all yeradni intwsested sl we. can gpretedd wiEd e

hasingi ’ . )

CEINGE RUEREILL: Opecations” fupport. Oa tha vewslucion for Ewpid City thege.tms
& s  ehuoge. L thisk whek you aze looking a3 probably reils to the property

of" Qaklad Stzeat™ which is ssuth ciky lLimirs, 35 MPE. Yhax has basa ex-
tardad Zorebaz uui; ) Elru ther lasc line ahould $4sd “phs ::muez!m o
Cothedisl ODrive st 35 10R." Obiland Sevear was thu o2d ity Linity and mow bhe
sav oicy lLikice $b che Cithedwsl Drfse so that ecald ba apyroxiatsly -Tu#
bloek pxtemsiow to ths gyuch, ,

KITESTUEMYERE: 4md ir In oa the second pagn, Mircow of the firsr lage
parigeiiph. ' .

cEOMGE SUERRTLL: reagou: thet we hed this propossy id thie £irst plxca vus chat
om O m-ﬂi afnql Desbs dad Neln, ves b Gizj dt‘in %t,'l‘“ﬁ.'-
albltivy. ‘Teat aw sov béen takem oves hy- e Defarment of sportaiion &
theix Lr abpet 72 blork legpth ia thery oo the werth end Videh vir ov adilsg co
‘tue Tasolurlon. Bwstyehiog: elsa zedées tha same; In. chir doxeedd) past of L5,

TH Oha-waa In SGpSs. It Kk to do wick 8 'servive xoad te-skitN tisre var
Biqiban Separianes £oom 0N sacbie vie Live or Shob terehon. of cebiiene. et oene

) sy Depar Loomi 286 pechple. viry 13 thak ! £ob They ey
waking for & 15 ce 25 NFL mpeed imic. - O:r‘-'-l-:&n rasds 33 MEL Ve -h: .
:.1:2\'.' e:in t::, 33 MR $pe top glpg.. 00 tralfic epginser. n:;.l?;‘! :ﬁi: )
fadesaty ¢! ; » ‘Hluge . agtend  woield
vesliscid. fot uﬁﬁﬁﬂt mﬂn\.m i g

SECRETANY ¥¥E0: This ix  the .u- chgt I muthorized te 30 om, Id.pb-

_ M Chalgmen, in oMY fuvcader thiough however lo st the' pedide poink chac yas
‘ tndog wage, o apite of bl Cuct chist it didn’t pive us safovcemenc xiflizy, ad
vertwiig the thing I suthriced that the sighs be Fnutalied pendd: ]

Congidselien sekiom w0 rhal we mald swpod lemedd '£p vt v 154 padlde
Smgut. i‘:‘: 334 Slsrigeee widh 'a::l hu:qkz ws m‘:{ld spaed. .;l:. :.h:: Y Tnok

thak acdion X suppour I abedld go ahesd, wnd wove Sb.

Yorion wsa wxde by Mysre, aspanded by Appalvick, €5 Wdope che gpesd limit rifles
o, 701031021 021(3%) .u"l'unh'm mb{x?mii“;mﬂ:lmz::ﬁﬁ..h::u Mg;- Al)

wvetsd Y¢a, Moriom carvied, .
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M&ﬁbﬂ 27, 159

434
Bazedy apthorise und Tequent ﬂ-h.u;u-q Gu-:il df ¢ty 8§ of Bough, Dakbta to
edidure mm;l op cotdemuotiocn.ofl dpid above bu i Sdr
PUTDOSES, ] hihluf{ £la a Declezatios of Taking in -secorisuce piid rim
peevistods ﬂ‘ DY 31~17 md imgndiaints thdravo,

Ir I3 memEe ngtLgpEh HECTSEARY. tor Sbugds ‘aasd ERIpovATy arasusyr by
sopdwmnafiam, shleh vald g #amgiadnt’ 4kall Be ' teaporiry rowsfructita
neesgmeist, The hmn:u;mm of Lhe Stnte of Bauth Dskats quag: Bezeby
anthopdize amg” Fagiant the Artordey Ganare} of ths Statd nf South Dxknps to S

- etitispe pro Eort uﬂnﬁu of alove dadoyihed Dand. Sor cemporaty °
sessypat for' Peposus, and B8 ncopmdzy, #Mila n‘;slhndn of Zuking In
uumluee. im thie provisions of: SPOL . :uvl! snd smeudhenrs. cheraro,

32 IT aBdiiEd 3% ZaX SArM mnn, mdnu:mou mm

: WHEREAS,. Ehw Spuths Dplots n-wum; of umpuunu bas acquiged Loe
nn,o co mwup.ny acriked as folloow: | ’

oE nllb:ﬁﬂu:mmt f-sumy 3. the RERNK
nl;? mﬂ“ wnd YEGEH ss-'ml—a?:- shown.oh 2eh 20,
POakVASI1 @) pureals l M 9 containdng 6.58 acres, noye of leby,
dbi ap Iv shovn an the mrtechid map,
N ) hu> boun daterminad by che Trmispertaciom Conninifon hac
the ‘grbpepky :dnui.bnd above is m ida;u- vevdad' or Gedascary Tor B y
puzposqs) .

mmunmm.hg&-mnoz puth Yekdea, dvpidg, by
Jed nrdngh l:lq Temspertation Coumiesion, chst the proversy described abape 1o-
eated ‘in Tovremcu Cawity, South Bukots, §s nof mbw or im %lie fnbard maedwl er

desasl -mueqns k:uththuﬁmnmm mdﬂm de fors
bximw d;kl—-:q!'-ﬂ: purpenesy, aud nela e

The Dapertmeat of h.—nlpzn&bp in heieby dutiorieed bo div—

T the FTopecty pendidy nn-u:i-eiu Countexfon’ ujiprovil of suy eals.

* 421 ABSOLAED 'BY, THE -SOUTH DAXKDTA msunmmih COnaEsION

, mnmwwm:w enspartation; has atdidred
title to the ﬁgﬂ-ot-\'m in Laveenca County, dneih?u mm?" *

Y that Fotwer Chicage & Rockh s raiizbad Mn
skown u;rllutin uz.;lst map fm‘ﬂf ap the g-m:mg parcala;

1 ~ ARk BIO-ER-IAE '

;-m nw:wu Mm-ﬂma

& 5 sulesxic 'S ﬁllu-m
y. -m:sm“muuuﬁmwnm

agd. g3 akowd on ulu::ldh sories mag.SDakVIAS2 ud the ¥pllowing
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U VEEARAR, it hey heen detemimed: &Y tie Toemapovtatios Gmmis
ghac: amid preperty ddseritad uhdlu is 08 lenper peefad or necesmayy for t

PUZPONEd,

Hoa, ™IRO, IE 1Y RMSGEVED, by chw Stube of Svuch Laksed, aptiss by
wpie ghgoegh tan Tosurportncien Bomniestyn, thot ke puspezzy diseditied Abaye lo-
csced' 3p kaireacs oy ‘Fomeh Dekits; 1v mer wow ot 'io che Fture aweded of
deenpd necelinty for we in. the cotdirhction, sed valvtoonace of highways ur fun
Righvay: - -vay povposes, ond the zame 1s ‘hezaby shandoned wnd wiy rights,
therein Bershy tavanc to the former owmer, hlle befxe or assigns.

L] - -~ L

BE IT RRASLYED l!lﬂ!lm metﬂl cmm
, unnu. EX1=19-68° of che Bowxh Dukora Cp¥iEisd uuuiomu:h
i &f Tisnoporteklon to compuy iy kighser right-of-way to u policinal

an -l witheut z.;uu-hgm audaﬂa end

m the Department of !hurn‘uuu hos fuwtamuined chat ip; §s fa
ties puillo hh:q: te Bwq ice lucerest i che £umwm dareribed mmg to
¢hd Bepaziaent oF Gase, Fish & Eesksy , )

‘Hep SDGRY34/3 (5) ~ Toomsl Saresl

Eavvial () - A ladne 2,.5, 4, B, 3
o 2 ¢ 1% -‘“;'I:Ih !!.hﬁ Ml!;;. . v

. Kap 5BaRYIASZ {7) - BIA Cléims of B tn oorthoastecly
tide. of Whitevand' osice. Flaenr
: Qladne 2 5 43 Iy Fal3ae ﬁ:nﬁihz
‘dhserict
Hap ERakVIALR (8) -.n'-,;: gﬁ- 49 & 50 in Exlls Plstéx
Hap sDa¥¥3A/2 T11) - Plicwr - Gli.hl. 31, 32 & 55 Falls Plsger
Miiing Destrice
Map SDARYAAJE {12) ~ Piacer Clalas 31, §2 & 53 Falls Placec
Mining Disvzice '
Wiy PUaKVLSS (ua cox 58, 55, 56 & I Yalls
E%-:en lhz.‘um D:.::ﬂ: Y

Nap STeRTIA/2 (14} ~ Placer Claime 53, 56 & 57 T4l
mu:mlmn fae arie

lrmmmus: mmmmsi, 555 58 & 57 Talls
Placer Mnlng Ziserior

‘Map SDAKYIA/Z {16) '« Plscer Claimwy SI.. 51, 82, 51 % 64 hl.‘.l.l
Tlicer Hining Diacrict

Xap ‘SBokV3IA/Z (17) ~ Rlagpr Claduw 39 & 60 Pallx Placer :
Wiriog Ilil-l;'ht-

Miy SDak¥3A/2Z (le) - Places tiatma 3, 61, 62; 63 & & Zutls

= Mising Bistvicr .
Hap- SDakNTALZ cm Flovic Elajme &5, 66 8, &5, 70, 11
e e n:mt' Birccier

Yap SDukVIA/2 (0] - Piacer Clalus 78, 75,8 6 & Fsuctiooa)
Olail lyisg benvesn 76 6 77 Falls Rlader
Mindsy Disveict

ey SINNA/2 (1) - Plucer Mining Cleims 77 & 70 m.u Piacer
Woing Dietrice
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- Segtenber 27, 1964
438
"Mop BYuRVIALZ (22) - uwz Clajas, 73, au, B1 5 82 Falls
T i Ppilscrice

B0a2YIASTY (8) - uﬂﬂﬁn 83 & BA Falls Plic
- ‘gulu dlarsien y nd

ﬂ“-:, of wiiich Sk sbova on the map ebtiétbad heparo and wade. b pazt berasky
sed, .

A« ay

to thi pooperty,

E%, TARREIORA, 38 TP mmm, By the sguh mm Tramiportapion
Eomirsioe. !lw: e I:‘E e

Depaztaent of Itszagortatisn ii ized vo tein
abbvé Segexibad peoparey o tha lhpndn: a! Cuke, !sih & Parki,

. -~ '™

' ' numu.mm'mepm-

€ia ‘Qozth, takure 'kmp::n:hu ﬁnﬂnl,en. st rhs South-Dakokp,
fanspovtation hua at at 4 ropaler neattiag o2 suid Comizaion ou .

ySZtnant Ttan,
u.. mu iny of ‘Septambes; $385; and

‘gsr xeigichy ummmwrw Loe in syl dise
widd nul‘;;e&ﬂ ‘Il,ur var Suly Hﬁt‘l at the bl: of 11100 X0t, o*clagh
10ST) .o fepted :ﬂ. ¥98%, in. thhqnlluon locuted in the' Traaspsrteiion,
ﬂﬂ(ﬂnue'inﬂ. ..p‘q::n pso!nﬂm;mmumqn’:;
208 uup!hg. of :u'u :r 202302(23}s 7)-01.301-4 ?.9 3;.«.&:0::,-,

nm:ﬁ.mm nmm:mns-- zmms. ri§ and m:.mu.bm I and

WEEREAS, s11 jpéTtous ware of an op an ;d.-:-m:um-

fop eg agalasc: Bk
gipaved. tuler oy 'vill be mowm nl,nnnby w:-hulmut the Soubs

ting of tha hn-dn. e0 peusqnt .prel ar' n:tnzh,::“m
ﬁmn éld Comniaginn; and

' m the Commiesl given tl -ce of cha itove zafazred
rulsy, as ace Bprato dtuehd..'i:: h::d Eaﬁlu:me -::umdd .ml.it mwz::

that tha adagtion, 'shesding apd rqu'!.ihao!uiinlu 'lonli'hrﬂmhil
idterpet of al) plﬂ;:h conceEnpd, |

IRUREFOLE, BB I¥ 'umvn as ew.m. towwic:

N mll‘. tha: ruley reﬂ.let‘lll in :he mimueus of the Soeth chu
Teasvportetivn Complusicn. are ‘huieby sdapted, ssanddd or zepeileds Thu sdopeed
wules contain .chshpps ropnmianded Dy ths Code cauu-n‘

* . b ]

RESNOLUTION. §O: 4221
POR ADOPTIUS OF KMERORAOY RUTES

BABRELY:, tha Bodth Dakgta Trebsgorcation: Copmpiuniun GE, the Dupt!m of |

“Phanapertetion, s met v the, 27k dxy of hp!nh:. 1984y xud

WEERKIS; Mafice of ¥he inzest Wf cha South ‘Dgkaes .trpnlmudﬂ
Comiszion €o addpr -eanrginty’ rules wsce duly givan; aoil

ROERRAE, chie Bouch Nakors. TransppxEotion Comsinugng ‘hes. ||’.vw the mstEey
of the sbove rafegcad’ Bo moucgandy rukes, a9 dre Bezgte eteafhed, aund

ste comsiddrncion ‘tad iy nﬁ;lu:! thee tha agoptisg of said e-upna T

um«b-g-mhtuwozmwruum;

“THEREEORE 2 RESEVED :eum, :t' Thor Zulnm wmusbec
l.ﬂ:m.. 04e  aid ﬁmmmo Yeigg ‘hu:m ‘atcacbed nd o ‘Sane yre hpnb, adop~
ted om bY ‘fhe 1Jth.dny' af September, 1984, mod shall remsin in effact for the
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Folder #2391-42
QUITCLAIM DEED

. ummﬂ::gfmmm COMPANY, & Delavare. corpotation (successor
interest to-Chicagy esiem Railwiy Company, a; Wisconsin sorporating) ("Gmanter”)
mmmmemmmomﬁmmwdmm
the veceipt whereof ig hexeby. acknowisdped, doey bhercby REMISE;, RELEASE and forever
QUITCLATM unto NORTHERN HILLS REGIONAL RATLROAD AUTHORITY ('Grantes”)
whose address 13 510 % Nations] Street, Belle Fourche, Bouth Dekota 57717, and unio jis succossors i
and assigns forever afl of Grator's right, title, intertst, ostiite, claim and demand, boi at faw tiad
i equity,, of, in, and to the red] estate {hercinafier the "Propety™) situated in Lawrence Comnty, Stite
oEﬁSontthkon,ummpﬁwuhbﬂemnbsdhﬂzﬂhﬂ&h&maﬂhedmdhmbymﬂl
part hereof,

EXCEPTING fron this deed and RESERVING unto Grantor, ifs successdrs and.
ansigna, all cgul, ofl, gay, and the minessls and mineral tighty o whatever natire or desiription, kind :
or character, like or yniike, known:or dnkniown, and whether occurring in-safid, Tiquid, vapotous ar i
citier and different forms in, on or under the Projperty;, provided, Rowever, that o opesation. of i
, investigatidg, exploring, prospecting or mining fbr or sdring or transposting said minerals orany of :
themn, shail be conduoted or placed upon the Property.

. e a e -
e tmee e e A L e WA o - -

- IN WITNESS WHEREOF, the Grantos has caused this deed to be-duty excouted as
ofthe. lfs_ diy of June, 2006.

Aveste, UMION PACIFIC RAILROAD COMPANY

‘?’t" ..n.-l '.0 '., 4 P
0-13?{- tagg~r By ﬁ:&&c.;_
: Sherbialy Title: Assistabt Vice President

.&.L ‘s‘

ope{s _quudmwmmmrmmmmmsumm Dakota
ot

'J-“‘ ‘I”'l. ""-"l X
- ”i’u“lb". o iﬁ%ﬁm

Revhihit 2
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mmmﬁﬁwumwmmm&mm:vmnhhm: h
witond nandd sre ribbciflind o & the withia Instrement, med aokmondedged 1o mo-dhit thiey sweouted the seing ]
nquﬁhmubhwcmﬁmmhmmmm E
behal¥olwhich the pruaous ected, seecuted ' instipent. t
WITNESS inyrhand and offisial seal k

Seal)
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Tiliway Compsny in Yy Lorirnghlip 5 Yteth, Raages: Bast; |
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ALSOx;
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l-ﬂ-bmﬂntuh wnaw-ﬂu-h
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way fing of G Greiind Talind xind Gegtral Rafinad, also |
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Rveg:400s. Dok “a 15,
p-g:tﬁ’llzﬁlﬁ Time/25:%0:
Koo o pean
Pregared By: M
BRADY PLUIMER P.C. ‘
135, E. Colorado Blvd. '
Spemfish, 3D 57783 EXEMPT FROM TRANSFER FEE

Telephane: (503) 722-5000D

QUIT CLAIM DEED

DARDTA, MINNESOYA & EASTERN. RAILROAD, CORPOQRATION,
Grardar, ef 140 North Phillps, Sioux Falls, Sonili Dekota 37104, for and in consideration
of Oxe Dollir 2ad Otiier Good anid Valusble Cogsideration, CONVEY AND QUAT
CLAIM T NORTHERN HILLS REGIONAL RAYLROAD AUTHORITY, Granres,
of §104 Nationsl Street, Betle Fourdis, Soutls Dekota. $7717,. a1} tersit now owned or
Kereafier.acquired in snd fo ihe following desesibed rénl eatate in the Caunty of Lawrerze
in tye State of Bonth Dakats, to-wit:

Deed

All of tie right of way 6f the former Chicagp and North Western
Railwsy Company in S¢tion 1, Township 5 North, Rengp 3 East,
and. in Sections: § and & Tewnship 5 Nortti, Range # East, exd in
Bections 32 sod 33, and South Half of Section 28, in Township §
Noith, Range 4 East, BHM.;

ALSQ: .

All of the right of way of the forreer Chieago and Notth 'Western
Reilway Company ilirgugh Fells Mining District and Whitewood
Mistiig District, Iging Northeasteely of the Northeasterly Corpotate
Limits of Daadwoos. EXCEPTING THEREFROM thet part of

" Cattaraygus Plager (M.L. Na. 552) Jying Westedly of said right of

way and Westerly of the fhllowing deseribed trast of land:
Beginning; at Comer Nb. 16 of the official survey of Plaaer M.L.
No. §52; theiicé with Course No. 16 of said survey Notth 00
degrees; 45 minutes. West a dfstance of 170 feet to' Comer No. 17;

-thenoe Narth. 47 degrees Fast ¢ distance 6f 170 feet to Comer No.

u.h'.?lllm
bﬁum‘ onhier Hills Regional Railread' Avthority

Doci#12006-06499
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lﬂaﬁianceNonhﬁdﬂgrmMaMoﬂﬁO feet ta Cotner
No. 1 of sgid gurwey which Is also. Comer No. 12i of the nffictat
#nrvey of Red Placer, ML No. 921; thence on Course No. 11 of
said lsst mentioned snrvax, North 35 degrees West a distance sf
563 feet fo a point; thencs South 34 degrées, 04 minutes. West &
distagor: of 571.F feet; thence Southmusterly o distasice of 606 feet;
e or.less, to thepaint nﬁbeginning.
|

XLSO: '
All of the right of-way of the former Chicagt and Notth Weatem
Ruilwey Cotpany throngh that part of the Whitsweood,

District itioludling part of Mitieral Clzim 216, and Block 12, Cityrof
Deadwood, bounded and deserfbert as foltows: Begiuning at the
most Westerly somer of Lot “T”, Spring Creck Conduit BEsgemant,
heing » peint on the. Southeasterdy line of Lot Hil, M.§. 216
thence Soufhwesterly along said Southeasterly line of Lot H-1, Lot
He4 'and Lot B35, Blotk 12, @ .a pioiut on ﬂie’Noﬂhwesfedy!imof
land *“Ceneeded to Chicago, Builington. & Quincy Railroad, and in
tux deeded to City of Deadiwood (by CB&L) Novembet, 19407%
thence Nosthesaterly 4lonjg the Worthwesterty line of gaid canceded
landsi 1o 2 poimt on the Southwesterly Boe of seid Minga? Claim.
No. 218; themce Southiesstatly wloig seld Southweaterly Jing of
Minessl Claim No. 216 to a point on.thie Northwesterly right:of
wgy fitte of'the-Grand Jshend. apd Wyoming Cential Railtoutl, also

kniown a5 the' Deadwossd Centrel Raflroad Company, as; desioribad -

i that certain Warrenty Deed dated May- 14, 1890, batween Levi
F. Ficld nndPﬂﬂnDemmﬂ:. wnd the Fremont, Elkbomp: and
MMnVaneylhikoaﬂCompm filed for record in the Register

. 0f Deeds Qilfice fér Lawrence County on September 29, 1890, in

gy‘l glnilm.bul

Bogk 69, on Fage 626; thenee Northeasterly Ilong sgid. Tdst
described right ufWaylinn to the most Seutherly corner of sald Lat
“T"'; thence Northwesterly-albng the Southwesterly line of said Lot
P o thie polnt of beginning, EXCRPTING THEREFROM Lots
34, 35,38, 46 42 and 44 of Block 12, Snuﬂ!mtuly s:de of Muin
Street, City pf Deadwond;

ALSO: '

All of ‘that portion of the N1/2 NW1/4 of Section S, annsbap 5
North, Remge 4 Buist, B.HM. lying South of the right ofw:yafthd
railroad beginming at a piint on the South line ofsuﬂnghtnfwuy
-Bue soufh, ofnpbintoﬂ.{hb centér line of stid Railsoad which is
Seventy Seven (77} feet easterly from the fénce at the farm road
crassing where there 752 catthguard (being Statitn 186-1-25 of'the

aEE.
DPM&EMNgriern Hills Regiondl Rallrond Autionly’
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sarvey of s‘ard rdlrond) Tneasared. en said ¢enter line; thence doe.
south ta ths South Tihe of said first mendoned tract of Ténd, thenes
east on said Hie S86 fest, thétice North 1g the ssid Swuth. ne.of
audnghtofww.thumwe#eﬂym&etmoﬂmdpﬂgmd
tight of way line; to the p behamﬁun&dluducﬂbedmﬂm
eetialn decd revonded Noverntier 28, 18971 Book 121 «t Page 167
Io;.’ the records of the. Lawrence: cbm Suuth Dikota Rigister of
eede.

MOMWTMROM“MGHM eny- and .l
operatitig: raflroad. line: inchnding but not limited to the right of
my,udcltalndappunmsof&mmmthsﬁwd
"Whitewdod or in Lawrdnce Cmmtyaspmof&anms Colony
hmmrea&qmthﬂunwnhﬂﬁckmirudtmdmom
ly the formey Rapid City Bremch of Umion Pacific

{lrvad, =8 imctessor by menger with the Cliesge & North
‘Westemn: Trensportation, Cofdpany and itg-predecessor the Chicago
& North Westsn Railway Companly) extending in a northedy end
northwesterly direction from the NebraskaSouth Dakots State line
mt Mile Post 13.13, Engineering Siation 8169 + 14, to the South
ming state Loe st Mile-Post 168.10, Bngineering

Station 610 + 40, in, aver and across the lagal subdivisions of ‘the.

City:of Whitewood and Lavwaenee County,
*'*Bmhptiem tranafer fee purmuant ty SPCL 43-4-22(2).

Dated this_| I day of Oitdber, 2606.
VB VG
.Ku:tV Foastor
Ty
Sr. V¥ Finance
&;cimmm .

DM&B/Narthecn Mills. Ragional ¥ailroad-Authericy
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State of South Dakota )
. . 'S8,
County ot Minnchahs % ‘

Cn ihis ﬂﬁ day of October , 2006; before me, the undersighed officer, personally
gppeared Kurt V., Feaster a5 'Senjor Vide Presidént. Rinance of Dakote, ‘Miatesota & Eastern "
Raifivad, known to me to be the person whose nime i subseribed to fhe foregoing Msitmment
anit gcknowiedged that he executed the same for: the flutpdses therein contained.

IN WTINESS WHEREOF, 1 have set my hand snd affick! sesl )

- :

QuisClnim Doed . f

Pags4 :

DM&E/Notem Hifls Regional Roilrood Authosity S
. il

'Doci:2005-06495 :
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NORTHERN HILLS RATLROAD AUTHORITY EASEMENT

This Agroemees, made iz 23 dayof W\ g , 2003, by and betwom the
South Dakota Dapartment of Gamue, Fish and Parks, 523 Rs\t Capitol, Piemre; South Daketa 57501
(CGRANTOR); sud Nortfiern Hills Regional Railroad Authority, P.O. Box 583, Deadwood, South
Dakdta 57732 (GRANTEE):

WHEREAS, GRANTGR hus previously claimed an interest in certeinves] prepertysud any
Exlures orother property;. real or perscnsd, attachad theteto or located thereon (refired to hamafter
“the PROPERTY") consisting of the sight of way of the Chicego and North Westemn Raibway
Company located in Sections 1, 12, 1‘-3.' 23 md 4, Township S MNorth, Range 3 Esst, BHM,
Lawiresice County, South Dakota, end Sections S and 6, Tawrniship 5 North, Range.4 East, BHM.,
Tewrenee County, South Dakiots, including but act Hrojied o the Sllowing:

A}l of the right of way of the Chiosgo and North Western Railway Company in
Seebunl,TMPSNmﬂl,E:ﬂgﬂBmmdeemwSmdﬁ,Tmﬂupi
North, Rauge 4 Euat, and in Sections 32 zad 33, dud South. Half of Section. 28, in
Township 6 Nerth, Range 4 East, BEM.;

ALSO:

Allof the right'of way of the.Chjcagb énd North Westarn Railway Company through
Falls Mining District and. Whitewood Mining District, lying Northeastezly of the
Northeasterly Csporite Lirtits of Deadwaed, EXCEPTING THEREFROM thatpert
of Carersugus. Rlacer (M'L. No. 952) lying Westerly of sqid right of way and
Waesterly of th following déstribed trastof kand: Beginning at Camer No, 16 ofthe
official sarvey of Placer M.L. Ne. 952; thenoe with Ceurse No. 16 of said sorvey
North 0T degroms, 45 miniites Westa distance.of 170 feet to Camer No. {7; thenoe
Norttt 47 degrees East u, distiinée of 170 fést o Coner Fo. 18; thense North 23
degrees East a distance off 10D feet to. Comer No. 1 of said survey which i also
Corer No. 12-of the. ¢ffit{al survay of Red Plsger, M.L. No. 921; thence an:Course
No. 17T of said last mentioned survey, Mosth 35 dégrees West 2 distance:of 563 féat
to e paint; thence South 34 degrees, 04 minutes West a distmice of 571.5 feetrthence
Suuthessferly a distance of 606 foet, more or Tess, to the poim of beginning;

ALSO: PHEPMED

Dock:. 26 m ' "kal

e T ¢ SeictlSdsTes

™. Lfl.rx A

. ———————
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Thia part of the Whitewood Mining Digfriet tnoluding fraxt of Minsral Claim 215, sed
Block 12, Clty of Deadwood, bounded and degeribed a5: follows: Begirning at the
ino#t Westerly-cosaer ofLet “T", Spring Creeki Consirit Bagemenr, beirtg 2 point-on
the Southsastetly line of Lot Ha1, M.S; 216; thence ‘Southwesterly along said
Southeastivly lipp of Tt H-1, Lot H+4 aud Txt H-5, Block 12, to » point on the
Boxtswesterly Tipe of tanil “Conceded 1o Chicago, Burlington & Quisicy Rithoad,

and in. tur deesded to, iy of Desiiwoad {by TBEQ) Nisvember, 1940% thense |

Northeasterly alons the Nortinvesterly line of said conceded landst 16 4 poirt on te
Southwesterly line of seid Mineral Claint Ng. 216; tiience Sautheastarly elong gaid
Bouthwegterly lize of Minaral Claim No. 216 fo e point-on-the Norfhwasterly right
of way lime of the Grand Island and Wyoming Cenfra] Railroad, ls0 known us the
Deadiwoad Central Railroad Compay, e described in that certain Warzanty Deed
dated Miny 14, 1890, between Lavi'F. Field and Berla Demouth, and the Fremont,

Blkchot and Missowr Valtey Railrondl Commpany; Slad for sébord in the Registerof

Deede Officefor Lawrehce Connty.onSeptember 29, 1890, inl Book §9,0n Page 526;
‘theqooNortheaster(y slunpsaid lasbdescribed fight of way line to thinidst Scutherly
somer of ssld Lot “T* dtence Worthseestacly dlong the:Southwesterly line/of said Lot.

@040/05%

.o 8 -
A e e —

Tam e S LlZan §F e

—_—— .

“1* S the point uf baginiting. EXCEPTING THEREFROM Lots:34, 36, 38, 40, 42,
angl 440 Bloek 12, Seitticasterly side of Main Strpes, City of Desdwapd.

WHEREAS, GRANTEE isa railxoud suthotity formed mnde:li the laws of the State of South
Dakota i s plenning og-construrting a reflroad elong the okd Chicago anil North Westery Reiloay
Cormpatiy tight of way, to belocated jn part ugon'the hbwrdesaﬁbdh PROPERTY, and desires to
obikiin.an paseinent and right-of:-way for such Tailraad, | |

NOW, THEREPORE, it ‘consideration of the terms and tonditions of this Easement,
GRANTOR hereby comviays.td GRANTEE, its successers and msﬂi,mu Rolowilg:

An Basement and right ufmmﬁmﬁumopmwforﬂmf sole purposeof construeting,
operating mdmaihﬁinméa reilyoad sud aptivities incidetital thereto.! |

Neifter GRANTEB aor GRANTOR, or their.aucoessors fis iterest, hms any obligstion to
e, spai o exptnd s o oy o o PROPEY, it bridges oot
thereon:(aiiiough GRANTER shiall havéthe right and privilege to:do s0), orassime anyone that the
FROPERTY is ddeqpint: 884 safe fos puwpaies of providing, facmaﬁnz A assisting sdoess and
passage, vdzifct:llaror otherwige, on thePR'OPEﬁTY, orfor, any other pmpone whdtsoever.

. 2 :
Oacf:2003-3025 . |
Sagen 2 oF '
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GRANTER egrees that GRANTEE shall not otherwise utflize the PROPERTY to obstri.
hirider or adversely affect the manggement or use of fhe PROPERTY by GRANTOR o

‘GRANTOR's stiotsdord in intecest, the poblio, prmmitted nsers of the PROFERTY, ar any atler

pisrsons. dr antities wiin tny have atvinterest in orright to yss the PROPERTY. GRANTEE agpees
that-upon construction of the taflroad, that GRANTER shall install and conytrict & -sfigle. lane
wheeled vehicle rejlroad crossingat apuppropiite Intation that isapproximately atthe-existing trail
that czosaes the right of way grade. | _

GRANTRE'S limited interest in PROPERTY miay not be encumbered by any lien ur
ecumrbrance (gt wotld ddversely effect GRANTOR'S interestin the FROPERTY.

GRANTOR miakes 0o werganty-orregrescntations, cxpress orimplied, gstothernarketability
of'its title torthe PRUPERTY ot of the fitiicss of tie PROPERTY for the'intandad or permitied’uge
by GRANTEE,

GRANTOR and GRANTEE agree o exscate any dther documents as may'be necgssary to
carry out the parpese.of this agreement. This agreentent shiall be binding upon and . ixure to the
benpfit of the paities héreto imd their rempective sucoessors, asyigns, heis and persomal
Tepresentutives.

Datedthiv /¥ dapof /70@% , 2003.

SOUTH DAKOTA DEPARTMENT QF GAME,
FISH AND PARKS

@o41/058
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VS,
Dated this _'_Z'-_-?éaay u‘f_Mfui 2003,

NORTHEN BILLS RAILRQAD AUTHORITY

o, Clrirenony .

STATE OF SOUTHDARUTA ) !

A
I A
.

‘ 2003 befare me, the widersigned efficer;
known to me or-smfmton]y proven tv be the

i

!

puqmsesmeramaonum& ] E
SRR, !

STATE OF SOUTHDAKCH'A )
COUNTY OF LAWRENCE

On fiis %Eldayof 1!§5y_\ , 7003 beﬁlrbmq. the undersigned officst,

aﬂynppelmd LaVera Wit | known to are or satisfactorily proven to be fiis
. 3 bf‘théﬂﬂmms WAUTHMM&MW& :
a8 suoh oﬂicq.bemgauthbdnﬂwwdn,mmedthe fmgqmgmsnﬂmentfnnhepmposesﬁman

- e R emamsa— - - - -
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STATECF SOUTHDAKOTA ) IN CIRCUIT COURT

BS. | |
COUNTY OF LAWRENCE ) FOURTH JUDICTAL CIRCUTY
’ | ) IV 254
CHARLES W. BROWN, . ) '
}
Plaintiff) ;
va. )
) .
NORTHERN HILLS REGIONAL ) ORDER GRANTING NHRRA, SDDOT
RAILROAD AUTHQRITY; STATR )] AND:-GF&P MOTIONS FOR
OF SOUTH DAROTA; KARL E. ) JUDGMENT STUMMARY
EISENBACHER; DOUGLAS B. ) AND
HAYES; KRISTI JO HAYEB;:JUHN ) - ORDERDENYING BROWN AND
R. MILLER; JEAN MILLER; ) EISERBACHER CROSS MUTIONS |
STRAWBERRY HILL MINING ) FOR SUMBLARY JURDGMENT
COMPARY; MAURICE HOFFMAN; )
mwmm COUNTY, & palitical Y
subdivieion of the Siate of South )
Dalkota; and all persaps wikngw who )
. have'ordabn to have sny interest or )
estate ooy etitumbrazice. apon the )
premites degeyibed in the-Complilnt, )
or dny'part thereof; ;
Defendants. )
)

This matter came on regnlasly. for tigaring befize the:Court on the Z3® day-of Nosember,
2005 on the Motions of Defendants Nothern, Hills Regional Railrosd Authority (NHERRA), State
of South Dakota Depariment of Game, Pish 9nd Parks (G,F&P) and Stare of Scuth Dakin
Departrtent of Tramsportation, (DOT) for Summary Judgment and Pluiitifs Cross Mation for
Suramary Judgment, ‘uﬂ:iub Cross Matien was:joined it by Defatidint apd Cross-Defendant Kl
E. Bisenbacher.

Upoo 'motion of NHRRA, G,F&EP md DOT, mwommmmw.
day of November, 2003, G;P&P and DOT were fnbsmntod & plftlll
State of South Dakota. ﬁﬂ

ufcu‘m'v

©ivil No. Da.254
Pagal
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The record hecein roflects that service of all plendings,. briefy and affidavity hes been
cijileted upon 4l the nemed perties. Sérvice nfithe Crosselzims of NHRRA, O,F&P ad DOT
‘has. not been completedl by publicetion ypos enkmown persous, hewever, by Cader daled sad
entered on, fhe day of Nowember, 2005, the Court ordered thal servite of said
Crossiclaimy nigy beraade wpon such parscos by publication.

. Upon siiction of NITRRA, GE&P and DOT:and by Order dated atd entered the _*_day
of November, 2005, the Court tikes judicial motice of the ducumeaits and fodeal Iaw bs;
Sentified as “Exhibits A thscugh KK, inclusive; of NHRRA’s Amended Index o Dpcuments,
dated Octobier 17, 2005. .

By u,Stipulation for Bairy of Jufigment on file herein, Cross-Defendants Iohn R. Mitler
and Jyan Meiler have stipulated to- enitry of judgrient a3aifisi thefn Eod. T favor of Crdbsclaimants

‘NHBRA, G;F&P and DQT: By-order Suted and entersd the _____-day of Naveaibes, 2005, the
Coturt entered juigment against tife Millers and in favor of the NHRRA, GiPAPand DOT ypen
their Crosselaims.

. Wo partics or persons, &ther pamed or unmimed, except Plaintiff; NHRRA, Stats of
Sauth Dakots, G,R&P, DOT, Biecubacher mid the Millers have answered the Complint,
answered or veplied to the Gouptevilainms br ‘the Crossclsims of NEHKRA, G.REP end DOT,
responded to.the crogs motiopis forgtimnfary judgment, or ufirrwise-¢ppeared in the action.

NHRRA, G,F&P, DOT, Plaitiff atid Karl B. Biscubacher appcated at the hearing ou the
rbas:mptions for summiary judghient through their respeeiive couhsel ofyocord.

The Court, having read and copsifered the brielk, relevant affidavits and ofhar
Submiggions filed hetein by the pacties fn: connection with the motions formummury jodgment,
huvitg geviawed the recont herein, baving hiesid the argument of coumsel for e parties
yppeuing, aqd being fally advised in e premises and thet there aremo gemmitio of material foct
and that NHRRA; DOT and. GF&P we entitled to judgnment as:a, mattes of law, now makes thig
followdug Order;.

IT 18 BRREBY ORDERED, ADJUDGED AND DECREED:
1 The Court has furlsdictiti aver the'suhject matter of this detion: and.over
) ‘partiey exoept unkiion persans affected by the Crossclrims of NHRRA, GF&P apd DOT.

Civl Ro, 04254 .
2

044/059
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2.  The Freemont, Elkihom =nd Misoud Valley Reilroad Company (“FEMY”)
adquired the railyoad dglit-offwaly: (the "ROW™) that is the mbject matter of this Ntigation
pursusnt to the-Genjrsl Right-of- Way ack of 1875 (43 USC §.934).

3. Titlé4o tiaresl propaty desoribed in thé Complaint was public lamd
ofﬂwUni’tbﬂ States until it was-patentsd ®. Jolin Batinsack and Williem P: Stowers sthject to-the
ROW casement of the FEMV: {Bxbibit “D™; 42 USC 934 antl 937; Swendly v. Waskingien
Water Power Co. 263 U S. 382:44:8. Ct. 496; 68' L. Bd, 1036 (1924).

4.  The ROV wis Wensfemred and. comvyed by FEMV to the Chicago dud
Noztbwesteoy Raflrand Conipdny (“CENWY) on. February 28, 1903, (Exhibif "H").

5  The stiandnoment oF scxvics by CEN'W over its Whitewood fa Deadwood line,
ohding the peit of the ¥newt iggus litrs, purmnt to Intetshite Efmgerpe Cmmissive 1CC)
suibirizetion om or about Desember 31, 1970 (Bxhibits “T* and “J”), did aot coostifyte an

 shindtnment of the KOW; .ainch thers has boen no declarstion of dhensonment of the ROW hy
eq Act of Congress or'by 4 vowt-of cémpetent jurisdiction. (43 USC 912; Barney v. Burlington
Northery; Railroad Company; 490 TCW. 24 729 (5D, 1982); Miewx v. Bast Sqy Megional Pak
Diistrict, 906.F. 24 1330 (C.A. 9% Cir, 1990, State.of 1dako. v. armmmmcc.,
617 P. Supp. 207 (DC ldshe 1985) (*Idako I)). X

6.  Thepodion of tho ROW atissuo here is now owned Uy @, F&P, whiich has granted
an ecasement aud right-of-way, tver thé ROW to NHRRA. (Bxhibits ‘“K”, “L¥, “M", aud “N").
‘The right-of-way of NHRRA is sulfject t0. the intereats of G,FAP set forth in Exkibit “N™ and t6
tio Teversicnery interest of DOT set Forth in Exhibits “0™ and “P*. Thers iz 1o evidense thet the
State. of Jouth Duketa, DOT, G,F&F or NHRRA have otherwise tmpifiicred or conweyed or
Ebrariioged the ROW, (43 (IRC 912); Assland v. Covnty of Yankton, 290 N.W. 2d 566 (B.D,
1979). .

7.  Sincait was esfablishied on June:28, 1890, ths RGW his beén continuougly ownad
and ppsspesed by the FEMV, O&MW, Sisic of South Dikots, BOT, GF&F and NHRHEA and
could rior, therefots, be adversdly posscssed by mty person, inelpding the curmant affoining
lantdewner¥ or their predecessors in interest. ‘Shiee Juno 28, 1890, FEMV, C&NW, the State of
South Daleots, DOT; G;FAP 3nd WHRRA, as the'sole vwrers snd posséasury of the ROW, huye
field the right of the xclusive vic and pesssssion. of the ROW and. of the land wnderiying the
ROW., (SDCL Sections 43-30-13 and 43-30-14; Teyldr v. Penntugton Casnty, BT S.D). 172, 204

CHAlNo. 03254
Crdbe
Pape 3
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NW_2d 395 awa),mmmmwco,v Townsmd, 150 WS 257, 23'S.0L 67, 47
L. B&. 1044 (1903), - !

§  The Affiddviti of Popsegsion executed dnd recosed by Pleingiff, the Hayes end
the Millers; the Pifuate Basaments. end Kights of Wiy exacuted and focorded by Pleintift, the
Bayes, tis Millery; the Afidavi( of Use, Possession and Bijoyment of Baseedt executed. end
veconed by Strawberry Fiill Mining Compuiy: and, the- Privati Exseniznt and Right of Way
eecried and vecorded. by Eisenbiichir are void, gb fuftiv, antl ave of'ne Fore or efféct to is
extent thef, apy such docomeist purports v effect the. rights aad intevests, insluding the right of
the exclusive nsc and possission of the ROW, by the State of South Dakots, DOT, G;FRP,
NHRRA, or thélr successors end sasfgns, or piports 1 grnt any easempot o ofhier fght or
imterpet Whaniodver in the ROW. (SDCL, Sentiotis 43-30-13 nnd’MGw‘M‘ Biaylor v, Pannington.
ECounty ltipra); Norihern Pacific Raitway Co. v. Townsend (supni)

9, By his Affidavit on filo hivein, PSS hus sdmitted snilvitfes wWhich comiitate
tréspiimsypon the ROW property of the State of Sonttt Dekota, DOT, GREP mi NERRA. R fs
therefors prdered: '

(4) hat Pimintiff ehall, within thirty (30) days of the ey of adpmient hereln,

remove ol fenges, g, ‘gates, barriers and pffier dbstructions gt Plaintiff’

bas' arscited of cotistruoted, ur cavsed to erected or construoted, at.any place
upon the ROW dnd:1 sestare-tz ROW to ifs condition prior to snéh. acts tf
treapiss by Plitutiff, excepting only thdt the. roadways that PIhntiff hes
constructed upon the RGW shail nnt:bameweill‘ gltered or destroyed:

() thine in the-ovent Plainti¥shall fiil to complete fhe restorution snd repeir of the
ROW desrcthed sbove ‘within said thisty (30, day period, upon motion of
G,R&P mdlor NHRRA, fiic Court will schedule 3 dite for tral to determina
the antount. of dimeges suffered by G,FEP mdNIﬂiEAanamultuf
PlaiiriEFs frespass; and.

(o) that Pleintiff be, andhahnbym,pmmmﬂyemmﬂed. with the sale
exceplion of entry ypon the ROW for the exclusive purposes of performing
the abqve-desesitied restoration and tepiir, from any forther tresyiass, hsg,

anwwloﬂmaoﬂwhuuponthumWwiﬂmtthepnmmm&m '

coasent. of tha G"P&F sl NHRRA. (SDCL ‘Sections 21-8-1 and 21-8-14;

G, No, 0d-254

o
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Deémbkd v: Momela, 437 NOW. 24 205 (8.D. 1989%; Swiflorer Rallpdad, Me. v.
Pusisom, 2003.8.1; 1425 670 N.W. 24 518)),

10,  The sights sul futeiests of DIOT, O,F&R sad NERRA in the ROW are exsmypt
from say cosl estale faxes or spedisl siscsements. assessed, by Lawranoe Cownty, Soutt Dakot,
(SDCL Bections 10-4-§, 41-2-21 and 49-17A-20).

11, . PFlaintiff ed Defendants and. Cross-Déffadants Karl E. Eisenbacher, Donglis R.
Hayes, KrisHl Jo Hayes, John R, Miller, Jeen Miller, Strawberry Hill Mindog Compeny wad
Manrioe Haffinan, deceayed, and his lisirs, paisonal repooseritifives, sncoebucrs and assigns, own
nd: interest or claim, whatsoerey, in, eud hizve no right title or intecsst, swhatsasvez, in and to the
ROW on, over, atross md fuangh thes real propesty dbsotilsed fn thie Comiplaiat,

12,  Pliotiff ls e owner in fes siuiplé of 'fle T5a] property described in the
Gomplaint as beirig;owrisd by-him and tde thezato i qpieted in him, subject, however fo:

(&) this ROW 23 eateblislied:unfler the' ROW ggant by the Uaited Siaten to FEMV dn June

23, 1890 en, over; acopss and fuxtigh sild real property, which ROW is.now dwned and

béld by GF&F end NHERA for theit exclusive-sse and possession and subject also to the

roversionacy rights GEDOT reservid as sot farth i Exbibits “O™and "P”;

{8) to restrictions xd éasements of rocond,uud fo the easements dud rights of Weypamited

by Plaintiff to Defendants Biscofwoher, Hayes and Miller only fo the cxfint said

pascthonts and. rights of wey do ot encioach, upon or-ip suy manner affect ths ROW of
. GP&Pand NHRRA srd their rights snd intercsts therein,
13.  The Croswclsims of NHRRA, G,F&P and DOT ugsinat wll unknown. persons -who

047/059

have o dlainy to Have ey ingérést or estate in or enemybyrancyupon (o premises describad n fhie -

Compleint or sny pait thietcoF are hesehy seserved for finthier proceedings.

14. Motiens for Bnmmery Judgtient by Notthem Hills Railroad Authority, South

Dakota Depirtment of Trangportation antf South Dakota Ganve, Fish-& Parks sre'hicahy granted,
15. Cross.Motion for Sutimsary Judginent by Charles W. Brown and to which joined
by Karl E, Bikenbacher is hersby deuied.
6. GF&P, DOT aud NHRRA are entified to recover their costs, expenss and
disbucsemsate incurred in. this action agrinst PlaintfF und Choss-Defendant Eigmibacher v such
-amounitsas shall hezinafter be detemined By the Coust.

g:lﬁmns-ﬁ
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HELEN 5. BARNEY and MARGRET ©.H, BaRNEY: FLORENCE L. KAUBISCH; LESTER. F. HALL

‘snd ARADER 3. HALL TRUST; ROY SCHIEFER endl BETTY SCHIEFER, hushmd and wilfs;,

CHARLEY G, FINSON sirit ANNA M., PINSON, husband and wlfs, and WILLIAM :and INA MAE

DERLLINE, higbatd and'wife, Plaintifis and v. BURLINGTOR NORTHERN
REILROAD COMPANY, INC., UMTED STATES oFﬁl anrl &l perstng: unknown who

havis: b calt to. have any interest-of estete, or ey or Mmbm In orupon the premisas

described In the compfaint, Defendants, 2ng. STATE OF SOUTH DAKDTA, Intervenor-
Defuhtant and-Appellee.

#17672-2-MEERHENRY, Circult Judge
SUPREME COURT OF SDUTH. DAKOTA
490 N.W.2d 726; 195 S.]. LERIS 130

April 21, 1582, Argued
Septaniber 9, 1992, Fifed

PRIOR HISTORY: [**1]

APPEAL FROM THE. CIRCUIT GOURT OF THE SEVENTH JUDICIAL CIRCUTT, STCN
COLNTY, SBUTH DAKOTA. THE H!INOMELE MERTON B. TICE, JR., Judge PEAN

. DXSPOEITION: Affrmed

o

CASE SUMMARY

PROCEDIRAL POSTURE: Plalntiff landowners, brought & gulet titis aetion against
delendint state, seeking t qulet this to:a rafiroed right-ef-way :unnln. across thelr lands.
The-Circulk Cowrt of'tha anth Judiclel ‘Clreult, Pannington County {South Pakota)
qrented summery judgment In févor of the stite. The landewners appeaisd.

OVERVIEW: A reliroad righit-of-way. rah.across tie landowners' property. Therrailfodd
abpndoned the rightof iy, The state cietmed that it was entitiad to thik iight-of-way: The
landowners clsimed that:the state's couvelslon nf the ;? y into nécréaBional trails
With s tiikihg, of thelr reversionary Interests duservitg of compenssation fram the stete. The
Eourt. determined Miat 42 U;S.C.S. § 912 goveéririd the mfimed's: fight of way and {ts
abandonment, whith réquired éithdr a decuration or decres of abandonmunt by & court of
competent furisdicton of afi act of Congress. The court dutermined that abendonmert.
occurred upor the trial court's decrea. The Rndownar's reversionary intardst i the:land
did fint vest becaise the state daveloper a public ceereational trall withis the vna year
time period requived by § 912. Thsrefdre, nd taking ocourred, Eod the landownels were
not entitiad to compensation.

OUTCOME: The ¢ourt aifiimed fhe trial court's Judgment in favor thie state In the
jandoveriers’ action to-acquire titls.

CORE TERMS! tailedad,, right-cr-way,’ abandonment, landowner, sasement, rights-of-wey,

trall, pdBctighivey, recreational, abandened, highway, reversiona ? Hdectee, public fands,
conveyed, competent jurlsdiction, reversionary Interest, revirsion, beﬁeed!, abandon,

»
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corridor, vest, fhefelture, cease, .Wuta; Act, entitied to compensation; public trarisportatiof,

aasniird

HNLE .

TritneAmmaxs. 1nvis nariiracs ensbiirat awal el THaWaNTTAL D nEn 42 80 A1 ANBLL O, o .

autormatically, disqualified, cartifica
Lextsiaxta(R) Handinates « Hide Headniotes
-1}

> galirgad Lands B Rights of Wy .
U.S;  pravidas thiat whenever publi lands of the United Btates kave
heen oF fay be.gimiited %o any. raliroad company for use:as & right-of way fer Its

ralirdtid or es sites. for rajiread structures: of ary kitd, 3nd usé and occupancy of soid

lands for such pusposes fras ceased df shalf hisretifisr cease;| by abantonment

seld rafiioad 'pnmpany"ﬂad.argg!-qr'd#u‘ded by a.court of competent wmumm‘.’!r-m
ack of Gongress.hmen arid théselipor all right, Gtle, interest, and, sstate df the Onited
Statas in sald lahds ghell, except such part therstFas may be. embraced In a8 pyublls
highway Jegally estabilshed within aneryear.after thie date of'sald decree pr Yorfelture
or abandonment. be transfarred tb and vested In any person, firm, or- tation,
88eigng, or succassars th tide and, inteest to whom or to whith tifle United
Stabee nimy havé been.orrndy be granted. More ke This Headrioty |

1S >I'll DL

TrRnsgortatan Lw'> Rl Talnskortanton > Baflmed Lanis & Rivhte of we B
Hvdy, 316 rends? For the purpeses of this tie the consent of the Uriked

ates Is-gjver to.any raillrord or canal campany'to conivey ta the state high
teparynent-of any state, or its nominee, any part of its .rlght{-r'wav"or-nw

Tmpam Inthat state scqoired by grant fibm the United States, Mg Like This Fidounty
[ wmm 28l By !

binksm;ﬂm@

Sovegimants > LagiciaNon '
#AZ31n Interprefing sintutory language, conveyarnces by thie govemment are to be

«constryed ta*carry. out tha Intent & the grantor: To ascertaln Gongressianal intent
-cawrts must Jook to the condition of the country when the dids ware passed ant the
'I:?: q:ee & declared on the faeT of the act.and reagt all parts

" : 'lT' ”“ ’ I‘h n‘l w mm- m:u‘m B..gm i

5

Eoveraments > Pubjik oioreyéments S Riibik: Imirevements Genamily :
SR State fgw detérmilties what eomstitutas.a public highway legally. ectablisted for

gﬁm of fedaral lhd g":am.sam;q;, ncluding.
212, More Lke.Tiis Hantlioty | SHscendissc Fbatrict Sy Hoednota i

T T .
HNEEp: pubiic Highway s difined ds a passage or yosd whith every citizen hes & fightto

Opeh tn the pubii 28 3 sTatar of TOE oF purpoes b vebloar frevet B0

. public, ag & matl p ps ofvehicular U »&.D,
Codifted Laws § 31-4-1, Vehides gy lﬁtludammobnes'and blcycles. $.D,
Codifled Laws §.32-14-1. Fedelal law spediically recognizes bnd stithofizes the
conversion of raliroad rights-of-way g recreational tralls In the Tialls A 16 U.5.G.5,

I-wﬂ-m Mo Lkii Thix Hiagiricre lw

Enal B Personal Prooatty, Ly, > Edtates. Rights . Titisy > Easurnents 8 Riuhts.of Wis
RIEETE has Jong been held that the holder of an easemnent (s niot lriffed tavthe pérticutar

miethid of usa In vague when the-easement was-acquired, and thet ather methods of
use ll:s.«::g' pf'the general purpose “l’f which the aasement was acquired are
permisaibly, Moo Like This Heagac 1 Sheasriize: Rnstrict By: Hepdnole:

LR ¥ T 7

P . -5 V)
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4
'COLINSEL; SCOTT D, McGREGOR df Vikisn, Viken, Pechota, Leach & Diewell, Raptd Ciy,

Solith Dakota) Attoimeys for plaliitiffs »nd sppeliznts.

MARK BARNETT, Attorivey General, GHAIE M. EXCHSTADT, Assistant Attorney General, Flerms
Kol DMiﬁmmMMWMhdmuanf and ap;:allee; Y i ‘

REED C. RICHARDS, Deadwaot!, South Dakota, Attarneys for Arilé) Ciiiae Black | :

et o Dt A e i orws faoceowy shcclie © |
: rt.Assochation; South:Qaia 3 soclation; M <l Fof

mohal Autitiben Sacisty; shd Ralla to Trails Consarvanay. PieE '

JUDGES: MEINRHENRY, MILLER, WUBST, McKEEVER, STEELE _
OPXNIONBY: JUBITH MEIERHENRY i

OPINION: - i
[*727] MEIERHENRY, Judith K

Landownersiseek to-qulet-title tip a raifroad ght-of-way running egross thekr lands fram
Gustees to Deadwoad, Southt Dakpe, TheState of South Dakota (State} clsims It is.entitied to
the right-cFwnay. The laindowners dalm that:the State’s conversion of tha right-ofwayinto
reationz! irails 1§ u taldag of thelr reversionary interests desarving of compensation f
[**2] from tha -State. d

FACTS

Congrass undet the provisions of the ma,l Riphizol-Way Act of'1875, 43 U.S.C, 603401
grentey), ttﬂh‘_t‘-.ﬁf-my corsldors accoss pubfie iands td the Grend.Island and Wyoming Ceritrel;
Burifrigten and Missourl; end. Chicage Biirfington and Quincy Raflroads. The rights-df-wdy
crassed public lands in the Blatk Hills of Sotith Dakats, The Unitgd Staths Goverarmant
subisequently canveyed thi undeilying patented lands subject t’tha vallroad rights-of-way.
Helen and Margret Bamey, Florence Kaubisch, Lester Hall and M/Baitk, as Tru , Roy apd
Betty Sclilefer, Charley-and Anna Pinson;and Willlam and Ina Oerlilng (Landownets) are the
suctessors i interest to those fand patents:. The Buriington Northarn Ralirqad"{Rafirdad) is
the succassor n Ipterestto the rallrosid Hghts-of-ay.

LR SN A e Fom—‘b-q-r.._lb.'--—.--- | 'H

L
4

Lo e -

———

n Originaily-enwcted as The Beneral Reilroad Right-of-Way Act of March 3, 1875, dw 152, § '=j
418 Skat, 483, repeated by Pub. L. Ko, 94-579, S0Stat, 2793 (1876).

S End Footnotege « « <+ = <=~ = - = .

On Augist.1, 1983, the Rallroad flied an spplication with the [+*8] United States Mntefstate
‘Commdice. Commission {L.G.Ci) requesting & tartificate of public convarfetice did hecessity.
aliowing the Ralltord to abandon B liies between Hill Clfy and Dasgwoud, Soutly Dekata
Tive 1.C. C, issaait #§ cartiMcaty and dedsion on September S, 1963, gitnting ths Ralirpas the:
aufhority tb dbandon the lines. om%a, 1984, the Rallsoad Informed the X.C.C.. thit
actual abendonment ofthe Ihres/wak ¢ | &1 Jatuary 13, 1984

Beginning in the summer of 1983, the State through the Departmerit of Sama, Fish, and
Parks expressed Interest In developing' [%728] the right-ofiway for recreatianal rafls. Thie

e A A mimem sw =y =

Wttra: Mdraror 1owse amen feanismmthi/umidndiae af L NPV —ARM LA R R b Ame o=
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Statis planned to: develop: thie:recraatignal trallé fritnatlly for pedestsian, bioyce; horse, cress-
Fuuntty skiing, and snowmchlling. 1In 1986, the State, along with the-Black Hils Rajls-to-
Tralls Rssoclation, began tirig with-the Rallrand. It 1988 and 1989, Hie Stebs and it
Roflcopd: enterad Into agfeements whereby fhe Ralirond agrest to/dohate to the State-all of
ts.right, title wnd Interestito the right-oftway frm Custer'to Deadwood, Sosith Daketa.

Oh Otober 8, 1087, Landawners, caling ttle to the right-of-wais, filed & quiet titie action,
72 The Landowhana [* 41, Weris not attempting to prevent the develepinent of the
reqreationd) trail or 6. chalishge the desirbliity of the recrestivnial traik. The Landawrers*
RAqUest;Wa for compensation, The' Stats intérvensad and moved'for summary Jtitigment. The
parties dgread that there were no Issues vPmalicral fact, and on Julyi24, 1991, the tral court
grantid summary Judgmenit tei the Stats, Tha trial court determined that the Reltroad right-
of-way #nd: its abandorment are governed by 43 {LS.C. § 912 (§ 912) requlring efthera
deciaration or dactae 5 sbandanment by a tourt of compatent jurisdiction or an act of
Congress, Therttal cour 50 determingd thiat 'the 1.C.C.'s cértificate and approval of
shahdpament did not amount to'a congvessiatial décree of abandonment upder§ 912-and ~
that-abandopmerit occuryed upan tha tilsl court's decree. The: tripticourt further found thaf
the Landowners® reversiongry Intarest did ﬁ:t vest.bacsuse the State dewviioped “a fubllc
highway,” i.¢,, 2 public ra¢reational tra} within tie one yesr period required by.§ 912 and
SRt 49-158-115; therefore, o taking' dtxurred, and:the Landowners were not entitled to
compensation, We ag ' '

- o e~ m rne - Footnolegie v e nsisarecnsa

12 The Ralirgad snd the Urlivéd States of America were both nafized In the qulet-Htle ectfon
and Jater disiiszed fiom the case. L -
.-_,..-lyp--.:u..-E]‘]H'Fo"ﬁmum----o-ad.bt --.---L‘,*‘]
ISSUES
L _
WHETHER § 912 APPLIES TO THE RIBRT-OF-WAY GRANTED TO. THE RAILROAD?
IF 5O, WHETHER THE RAILROAD'S: RIGHT-OF-WAY HAS BEEN LEGALLY ABANDONED UNDER
ma%ngsfsmm OF § 912 EXTHER BY AN ACT OF CONGRESS OR.A DECREE OF A COURT OF
COMPETENT JURISDICTION AND WHETHER THE STATE's PROPOSED KECREATIQONAL TRAIL

ALDNG THE'RATLRQAD RIGHT-OF-WAY CONSTITUTES THE ESTABLISHMENT OF A PUBLIC
HIGHWAY WITHIN Q.NE?EAR OF ABANDONMENT? - -

. Ik

WHETHER THE LANDBWNERS ARE ENTITLED TO COMPENSATION FROWM THE STATE FOR THE
STATE'S TAKING OF THEIR INTEREST IN THE RARLROAD RIGHY-OF-WAY?

ANALYSIS e
I, APPLICATION OF § 912

\
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The Landowrars cleim that rights-cf-way graited by the Unsted States to Hhe raiiroads imder-
the 1875 Act are. comniun' law easerhents which automaticnlly axtinguish snd revirt to the
upderiying landawner when they ceass to.be used for ratindad purpbsey #nd. Hist:the rights»
of-way are ngt subjact to tie reversion provisions of'§ 912. " ¥saction 312 provides:

Whenever poblic iands of tha Linied. Siateg heve tbean or t(nay-be tad to any raliraad
coripEny. for use as a right of way My, ity ralircad ot ‘as sites for mliroad struchiras. of sny

Kitd, snd use and cccuparncy of seid lands [#*&] for such purposes has ceased or shall !
hereafter ceale, . . , ﬂ abandiiitment by sald rafiroad compeny daclared pr decraed by a
court of corppatant jurisdiction: or by Act of Congress,. tien .and thereupon all [*728]. right,
title, Interist, and estate of the Upited Staex In satd lands shall, extept such part thereot as
myy be embraced in a public highway lagelly established within ene ye'fr after the date of
sald. decres arfoarfaiture or abindedniment be trensfarred to and vested in any person, firm, or
corporation, dskigns, ar succedstrs b title and Intsrest to whiom-or to which Utle of the:

United States may haues bsen or may, be.grantad . . .

THé tilitorical background of § $12 higing with the role of chgrlm In reitrosd develapmant.
Beginning in 1850 Congraas, for the MK time, enscted a bill that explfcitly gmntud. putitic
lands. to &id constructiof of a Fross-country raliroad, Actof Sept. 20, 1850, 9 Stat. 466. First,
lines were Bulit canneéting the soutivarn'states with. finols. Then, sptated by the Catifomia
oid rish and the Civil War, Congress wanted the ralifosts to expaid ton provide passage to
tha western Unitad States. Cobpress gave piisrous land grants from-the public domaln to
the [*W7] miiroads to subsidize the costs of the westarn expansion. The Union Pacific Act of
1862 creatat! e Irigetus to baghn laying track from-tha: 160th maridian, a puint in the Pistte
l.\.l“\rer:’ir8 ;.iw near Keerney-and North flafts, Nebrasiy, to California. Act of July 1, 1862, 1d
sm. . ': *e" . ! . L n’

g: %ﬂ#ﬁu Rehnquist writing for the Ceurt unfoids a. colorful, histyry and background of
1~} ‘ '

st cecey--End POKNOLESER - - -« - == m e

In1872, nal policy ﬂianged;-t‘ha House of Representatives enacted & resciution
condemigng Bs palicy of om:;lﬁgt and gmnt substdiés vo' Pilirolds.
Cutigress, Instead; reservey the lave for hormestesds and educsticnil purp Grep
NUIAFISTEL R . RILEE ALATAE., S = B «dl . N Bt 886, Oy - 25 IS4
Nevartheless, Congresk coritititied:to Bncourage developmant: of thy west angd asacte [$8g
the General lil:llraiﬂ Right-of-Way-Act In 1875.(1;375 Act) which ghvii sasermerits to felircags
gtross gubdiit lands. 23 1.5.86.° Thie right-pf-way at lssua ity thik cuse was granfed by
the 1878 Aet._-

Subsequeritly, the Uribed States transferrad much of the upderlying lands.to hamssteaders

and athess sulbiject to the raliroad rights-of-way. In the sarly 1920', Congriss paseed
statutes designating progedpras tar distribution of the rights-of-way. whieh the raiiroads
23 U.S.& § 316

abandoned thelir fhes. .5 913 (1920), 43 U.S.C. 6 912 (1922), . 10
i (1920), ¢
mmmveemean v FBOLIOLES - = = m mmmm = mmmm
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.4 Ses generally, Nete, Reverdlon of Raliroad Right of Way In. Soitth Daliots ARter Maatk v.
Burfingtdrs Nort arn, Inr.*., 28 8.0.Law Ruv, 196 {Winter 1982),

m = ot o am e = Eit] FOORMBUES- - < = - = e = e

Fiie Landetmers contend thet § 512 applies onlj 16 reversiona eid; by the United
Statesuid that the 1875 Ack left no mmeu?nwmm umsgm%shﬂe nature
of the. property. interest-ield this United. States Government, the Landpwriars or the:
Rallroaﬂ l’adnﬁned and dbﬂt Iaﬂ [ma\] by redem leglslatlun, and Is, thekeﬂbre a :edmam

ti 3. THe u.s. Supreme Crowyrt de ﬂ:mrlpht'-av lnterest mnvem! tbt tﬁa rairmads
as”'lfmmd F‘ea, %mde q-n an {mpllad: wndlhbn ohreverur " Ids 186 14

"l-'|-£=- B rmE e - dblnm.‘bnaunvﬂutu-..---

n&uﬂdmmyupon A LY L) ‘ e L0 . & MSh '
12,€.S.D, 1684) In whigh Jodge: m:ruer hdld mut &8 dtd nnh apply to rﬁllrbdn‘ eaﬁemens-
grahied under the 1875 Act. We da not:adbptithe ‘reasoning of the ‘Abe‘tdeén case.

s e oo oy FoOMIGtES- - < n s - s n e e

Tife U.S. Supreme Colrt in 2842 In mm.ﬂQmWMr dﬁﬂnéd the nature of*the
property: right piven tothe rafiroads. by the 1875 Act. The [*#10] Court de gnadﬂmt
‘Congreiss caniEyed an easament; net a fee-alitple In-the Hight-oFway. The U.5.
‘Cour? discussed the natyre of the proparty Intsrest conveyed by the #8723 Act'#y Graut
Northeiri but did o address the ap bitity of the reversion pracedures in §§ 912 or 913,
The maln question befure tfie Coliit I Grest Northery was whether'the Liriitéd Stetes
coliveyed B fee titia ko tite ralirgads by the WSU] ‘1875 Act. Graét Norther stamds: only
for the propostion that the underying landomen-the u.s. sovemmant-nwoaﬁ ths nilnew
. g benbaﬂmier)ghwf-m Sep also, Linitei Skates o D,

ummq Inmresls(n th: riglt wwaﬂ whird party

aﬂmfng landpwrigr o¢ éveiy the Unfted States Goverhmant weye ml:at lsie In Grealk
.

#"racsm fédaral case which mwmmemamormmwmmshammw
ﬁ'muaﬂﬂhtﬁ-‘wayls £ it,_ i AR Dy LR 1215 ‘ ‘ : ) 'ﬂ‘eﬁ.

determingd [#%71 that§ 912 'anpll . n Iaa‘s gram:t
In 1922, Cangress passed 48 U.S.G. €912 (Disposition of Aﬁandunad Rallmid Grants) as
pest orEhe Pukile Larids Act to-enelfe et raliroad riphts of way Would cartinise 6 be'used
Yor public wnaportaition ;:;rmsna ngh the U.S. Supterhe Court. kas hat addressed
whetiiar the ctisngelh 1871 In ije natare of the grants, from "ilinited fee with right of"
revertar” to "exclusiye easement,” alfgets thia application of § 91, we aprqa with the distict
coint's Memurandum and Ortler bf March.2, 1987, in that the statuu.appllds to grants both
befere-and after 1871. [citation omitted).
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The: ‘ ement granted: by Cohgress is an eacement:sublect to the intintioris and
=mﬁmwmgm; it s not s common Jaw exsemient. |

Congress.could preempt or override.common-liw rules regarding easements, reversians, or
othrer trarlitivnal redl property interests. In otherwards, svar If the 1875 Act geanted only aki
Sxsamalt, it doss riat. necessarily follow that Congress woufd or did not tend to reteln .an
Wierest i tial easement:

THe prgcise nalture bf thiskiratalned Interest;nesd nat be shos-tiotnad Inth amy [*+12]
Spetific categury cognizeble under the rules sf raal preperty Jaw.

1-lf o QR N0 ﬁrlnlilol Triet B 0. B Supp, 20 1% [D.C. Idaho 1985y h‘-"
.t dleer from the leyisiative histary that Congrass assurned It possessed some tyd
reverskinary ot“othat interest In the rallroad rights-sf-ways: H.R. m;g. Nos 217, 67th Cong,,
éu;gss; 1 {1921); H.R. Rep. No. 843, 66th Cong:, 2d Sess. 2 (1926). ted In Jdatip-I, 617

Urmler the bried power over interstate commerce, Congress has authority to grant rajiroad
sasernauts subject to its own terms and conditions. congress wamted to preseyve.s corridar
of publilc trangportation, -especiaily-the rafiroad transpoitstion, farfutther dévelspment of the
'westarn United: States, Congrese: kept an Iriterest Iy the rafiroad ediseinents In order to
influence fyture develpprment ahd sventuat dispastion. Jisha I, suprm, n€ The Nation's
raliway system reuched if« peak of'272,000 miles 1n 1920 and has.steadily-declited., n7
Fewer than half of thiese milés are In use today. As traval shifted fror milweiys to highways,
Congress turmned its attention ta preserving poblic highways. [**£3] The Congressianal
Recatrd wiich accampanied the pnactiant of § 912 shows Congrass's Intent to-preserve
ralfroad. carridors for "pabllc highway" use. )

“The mtténticn of the cominittai was. calfed ¢ tha fact thal in Sothie thses {iigtinajys have been
established:on sbandonad rights-of-way i It might G desirable to edtablish highways on
Stch dis may be gbpndoped Ih the future. nizing the public Intérest in- establjshment:of
roats, your committes safeguertded such rHghts by suggesting the amandmantsimhove:
referrad to protseting viot only rosts now estabilshed, buf giving the publie suthorities ona
yesr's fime [*7231] after 8 decres of forfeiture or abaridehment 1o establiSh a plublic
highiwayy ypon any. part of such right-of-way.

S. Rep, No. 338, 67V Congy, Znd Sess. 1 (19%2). Congress aiso entouraged the
dev;ldpment of highways byy the language oI enacted In 1958 whitly
reads; '

Forthe purpdses of-this title the consent of the United Statas Is glven.to any raltbed or-aanal
Comparty to convey to the State highway departmint of alry. State, o its nomines, any part:
of Its right-of-way or qther property in that State.acquired by grant from the United States.

-r s s M remeRNesa Enntﬂcm‘--.----- -------

N6 "An examination of the mgressﬁ;na# dabatel onv the 1878 Act revesls thiat there was
extansive discusslon of Congress! continulng commerce ;power avér ralitoad Hghts-of-way

Cang:Rec., 43rd Cong.¥d Sess., vol. 3; p. 404-D6.",
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07 Sep authorttles cited In Comment, Ralls i Teeily: Converting Arikrica's Atafidohed
Ratiiroas Ihto Nature Tralls; 22 Akron L.Rev, §45, 845 (1989). : :

[ L, .E‘nﬂ anﬁlbﬁs-.-wv.u- ---------

BT interpreting statutary: [énguage, ciiveyances:by the government are. th be construed
to oarvy qutthe Intent of the ng?br‘ ator. To aseertaln Congressionsl intent we: must laokto the
condition’ of the country when the adts were passed ahd the puipose &s.dedidrbd on thefacs |
of the act:ahd read all parts together. L . To sy that § 912 doesnot
8ppljt to the easemgnts grented under the 1875 Act wovid, In.efféct, nullfty the lntent of
Congress, '

These statutés Iﬂumss;ﬂ;gﬂhn# 23 U.8.0. 316] would 'be rendenad adik If this
Coul't were to-find them Inapplicatie to 1875 Att dahts-of-way, fér thej wera speeifically
gnacted to dispose of the Unitsd States” atsired nterest In 1875 Adt righte-cf-way. [See.
w;zl;ﬂ Na: 217, 7th Cong., ‘25t Sesk. 1 (1921); H.R.Rep. No. 843, £Bth (g, 2t Sezs. 2

jaliosd, 617.F: e copuiiide PFI5] that the Uriitst States Government:
retained a revarstongry Intersst Irs rajiropd fights-or-way, Ineluding these granted pest 1871
and that § 912 applias'to s right-of-way grirted to the Rallroad; '

TL. ABANDONMENT AND REVERSION UNPER § 912 !
A. Diicree by Courtror-Act of Congrest

Hbving detnrmiried that § 12 spplies to the al:anﬂisz;l nt and reversian of tha right-afsway,
this court muist then deteimine If the statutory requisites were ret. We dtlopt the test-used
In Vieux: ¥ih onder for reversionary riphtets vest under § 912, tha; ndiirodd 'must 1) cease
"ise ‘and ovcapancy’ of the Hghts of Wiy ard 2) abandonment must be 'declared or-decreed
by 3 .court, of compaterit jufisdiction: ora Congressionat act." Visuk. 906 F.24 at 1337,

There. i no dispute thet the.raljread hes-cengad to use nr pccupy the rigit-or-way s reguired
fy the statute, The Issue lles with the second partof the tist. The Landowners contend that
Cengress has delagated fis authofity to siparyise end regulate relirosd atandenments to the
LC.G and that the I.C.C.'s auttiortzation of ebandonmeot £30s within § 912 as;an “Aet of
€ongrass.” na Legisiative history akes It clear that Congress' [¥*18] intendedithatany
reversion ar forfeiture of the Hghts-of-ways must be dedided by court or spécial act of
Cetigriess. Durlng Nause debate, Represefitétive Christopherson of South Dajnta, a mansger
for the bil, explained the smandmieiit vihidy tequirdd abandonment to: be, "deciared or
deersed by a court df compatent jurtsdlefion or by act of Congress,® The text ofthe
Tongressioriel Record s as follows? | .

MR. GARP. The:gbjection wiiich wes: in my. riud.was that without any process.by anybedy,
mﬁf the preofiof the niatter:of abaridanmiest, the ttle to this fend vested In some
subdivisior Which-was ovitside a municihelity;-and simply bacsuse i gty sdght ewn a plece
of griund contiguoys.to tblsiabag:f red {#732) land, by Virkie & the:oWnershfp and.op
Gthér-action he berama entitlei to'this abatideried land. It seems to: me there cught to be.
sofme: approval by some one wito ha$ chisrge ofthe land rther than have the automatic

Trttnat/fwwror.tevie antniricinichiptrioua? maShabTlchaRTARM Sl A PINITVRBtionn  THARMNNE
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addition to the man's own land.
MR.. CHRISTOPHERSGN. This does not dp that dutoniatically. THé titt Was origihally drawn so

thek ik would autgmatically do It; but by the's astion of the department there was a |
committes amendment’ which.has been ﬁbm% by tha ommittse:and which [*17] 1wl I
‘read--whather by Yorfelture. of by abandorment by sald raliroad comiany declared or decreed:

By @ court-of compatant jurisdiction .or by act of Corigress.

With that amendment the piirties wolld elther heve to go inte-court and get & decren
declaring the- Innd forfelted In a.comipatent:eourt or by a special act of Congress. We showld
alscbear. in mind that this-does not sperate ypon any tallroad Wrids, wkcepting those that
have baeh granted by the Government. for raliroad purposes alone; . ..

Cong. R, Roush. 8046 (May 31, 1020) (&mphasts added), The legistative history Intiabes:tiar
Congress: did nat Md.hb:dm: hmndonmn:::)ﬁﬁ!bmagﬂ lee. l .

....... *h---.‘mmt“-"—--l-----..----l

- =
et

Iy

, - -V, SK1 Park Farme, Inc., 814 P.2d 684 (Wash. Apb. 1951} 8y

authotity. The Issue In Harris wes construction of s dixer which conveyed atjatent property ,
excepting the raliroad right-of-way which it bésh, dhantonsd piorito the transfier. The "
Haeis coyrt:.conclydad that.the .06 autherization ot abandonment was sufficlent ty mest
the statutory rguitamments of § 912. Tha Harffdecision fs. inited to Interprefing the
IsngunEgy of &' desd and tha Intention ot the conveying pagly. Tfiens was. no attempt by the
lsmlia. Gr dnydne I:‘Ise‘ to estabiish & public highway ajong the right-of-way. Wk find that Harris
s distingutshable. ’

~=rmereseos - Eid FOONOREs = == = - v - =« o - - [#W2B). ¥
We adapt the reesoning of the Ninth lrcult U,S, Court of Appeaisin Vieuk: '

The 1.C.. approval of dbandunmsrit, &ven In formal abandonment proceedings, |6 only a

deterrninatfon that iinder its.Congressichal mandete, cassation af ssrvice: would ot inder

LCE's . It l4not . determination Mak the: ratiroed has abantionad iis Ungs. Lastl,

the bnly‘ rémedy for an *lljegal® abandonmaent, bret Is cns-that'is not appiovad by the LC.C.,

I5&n i o hiougtik by tah {,C.C,, the US. or-d state governmant: Thus, 8 rajiros qould !
abandon withaut any InvoNemaeiit-from thé 1.C.C., f there s no Infunciive action braught gnd :
W2 court decress.that tha raliroad has-absndoned the Iing. The I.€.G. ragtilationsend :
process dstetinkie what effects an sbendoniment will have and-what the: eslircad mustde to '
courttaimct those affects before it sbendans, by they do hot determiné thet an abandonment -
has actually necorred: {citations mittad)

..(Mlun."_.;iga-}fer&dnnled 83 U.S, 1209, 72 [ Ed.2d 139¢ 2.C%. 354
(1843, E 0] We agmg; with the tria).court that the right-of-way In the pressnt case was:
not legally abantioned until this trisl cqurt s6-decread, B
B. Establishmsnt-of a Highway Within One Yesr of Abandonment

The Landowners contend that'a racreational trall os proposed by the. Skats Is nata public

highwaly within the meaning of '§ 912+ *NOFStata law determinas what constitutes @ "public

highway, legally éstabiistied™ for purpasex of fadersl land grant stml;llhdhdm §912; ,
andnge Ventures, Inc, v. Arlzara. $99 F.2d 248:(9th CIri1974) cited fn Meux, 806 F.2d at ‘

Lt s Ahma s 9o
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ge or_roaﬂ wmutl werwdtl!en 'Has a sighit. to-

*""5'-@& puhll: hlghway Is deﬂhsd iﬁ“apa g -l
3! 80, 98 2.1908), South fa

1
ugey™ . Lawreh EWETT

lew diefines “highw "e =

tﬂaﬁeﬁq\‘ lgl;my' wawr Nnce oi'whﬁmrer nutureupun to the gumlc,asa
St ), 238, 2% N2 ! Wh’ll:la’smawmdlme
snnwmuhlle‘s and bicycles. ﬁ% 32~ u-_-z ' ically rebugnizes and orizes
l‘ha nbrmerslnh of [**207} ad righits-of-way to rematlb al traifid in the‘rtuilsﬁm

i et seq. ng The reciedtional trall proposed, by the State Is open to the publie
mam angl Bleydtnig amd, therafors, u] & wittitn the definition of highway tnter
' stats law, The State eﬂﬁbﬂahgd the- tralf within thi ame 'yearpsututnw -period, ¥

'—"----""-ﬂ"FGﬂﬂ'lﬂﬁBS ------- S mmanen- !

n8 Ses Comment, supra note 7.

s wwim o m i mn v = Bl FOOUNORGE=-<im = # = 7 n = minm = s
TH. COMPENSATION

‘The raliroad ﬂght-qfaww Is preserved as a public-transpartstion corfidor in accordance

[*738] with and g% E,Wmdaummmﬂawwm,

Thu Landowners content thiat the:State has taken thel revefsiona

:Tor usk ¥s a public tecreational frall and that undar the South Dakata Conet|

ary. VI, §:13, the Siate shoy/ pily convpensation for the taldng, Skctier 13 reads In parts
rluwprnpertv shasll ngt be. tetiers Tor publfic:osa, or.de . ymiout fust compensation, .

The- U-$- ﬁmﬂﬁme M |I'| PreRas ) 51
et Gt wiator op i "13 R u"’"" mwau e the l'garshm ofthe
tal B upon
rwa:sroualy Interest. 7d. qmrt South uﬁm m requiies & milroad to gatfle
revelsionary Intarétt titid Elafmssto dgtt-of-way easements within: ena vear aiher
abemdonment pursuarit to tedaral rsquinsmetitd of § 92:2:

A rilitogd which-sbandbns:sarvits 'over; vanae nnu remiovas’its nll, 4fas-and ofher tratk
mm1 right-gfway fa which Iit, titfe of terest. in publlc lants,.8s
aspre resoribed b hymauﬂg:ngmnappmm a:htz,;i I!;,s;smmﬁ.;r fri Ingltea Jends
5i e det ngress appraved Ma BB ame or’

thall seitis titie Hiims with adqumy lgndmners and munldp'allﬂqs withiy bhe year after
salysge of the abandined rogd is: cofnplste of fitie o the aturdoned rallroad right-c-way
ea{ssamgnclant reverts and vests, by oparaﬂun of law, pursnant to 42 stat 414 (March-8, 1922)
f The state statute akplicitly defers'to § 912 to dmrmlhe wmn
mvurﬂlhm:y Inferests vest.

Unidler the. provisions of & 912, the Raflinad [%#22] bast:‘aus\'errhdthsﬂghb ta the
State for usa =s 4 publie highway, Hikees, bikers, skjers, and snowmohliers will use the'right-
; and, as such, the tht-ov!-way whi confinue to be used as ' pulilie hlﬂhww
corapatibie and consistent with its' ’F ruge:as & public raltway, No greaterburgen fisisi been
placad upor the servient estate, #AETE, has long been held thet the. hbldar .of an easament

Rtine/Avrwvw.leane comtfracanrehiafriova? methwek71 AReAT AR ACAADEC AHaflORL DL 1 v e 1
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B:not limited £o the particulst method of tse In vogue when tha easement was scqoired, and

thet othier methdds-of use In-aid of the genernj
ATe PerTnissinls,” A

PUrpRse Gfwhich the: sasaméit.was aequired
246, The Landawneis acquired the .

suliject to the right-af-way trversing the lend. Thelr Interest has not been ¢ nished ﬁ
Foriverting the, right-of-way to g publlc reeretional tralt. The t smdowners’ remme;[smw Aghts:
.wm Not myture: Gritl] the: fight-of-way ceases to ba usad as » ‘publhic highway. Tuemom,gqe .
has Been no taldag snd.the Landownerg:are not entitlied to coniperigation trory the State.

We affirmh the decision of the circylt coort on il Issues,

MILLER, ChlefJustic, ard 'WUEST, Justice, and McKEEVER, Circult Jugige, and STEELE,

[¥*23] Circuit-ludge, coneur,

McKEEVER, Girealt Judge, for HENDERSON, Justice, disqualifed.
STEELE, Cirult Judg, for SABERS, Justice, disqualifted.
MEIERHENRY, cﬁ-._cmt Judge, for AMUNDSON, Justice, disqualifisd.
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