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BEFORE THE
SURFACE TRANSPORTATION BOARD

Washington, D.C.

Finance Docket No, 34997

Petition of James Riffm
For Declaratory Order

REPLY OF THE MARYLAND TRANSIT ADMINISTRATION
AND

THE MARYLAND DEPARTMENT OF THE ENVIRONMENT

The Maryland Transit Administration ("MTA") and the Maryland Department of the

Environment ("MBE") hereby submit their reply to the Petition of James Riffin for Expedited

Declaratory Order, filed on February 9,2007 (the "Petition"). The Board should deny the

request of Petitioner James Riffin ("Mr. Riffin") to issue a Declaratory Order because the

statement Mr. Riffin asks this Board to make here is contrary to law, and because Mr. Riffin has

not submitted a set of facts to which the Board can apply its well established precedent on this

subject. Mr. Riffrn has not presented a description either of the activity he proposes to conduct

at sites that actually are rail facilities within the jurisdiction of this Board, or of how the

enforcement of the state or local regulations prevents him from fulfilling any common carrier

obligations he may have. Accordingly, the Board cannot address the substantive issues raised by

Mr. Riffin when he presented no concrete factual basis to which the Board can apply those legal

principles.



BACKGROUND

Mr. Riffin owns a number of commercial properties in Timonium and Cockeysville,

Baltimore County, Maryland, and has a history of coming up with imaginative theories for why

various State and local regulations do not apply to him and his ventures. See, e.g., Riffin v.

People's Counsel for Baltimore County, 137 Md. App. 90 (2001) (rejecting argument lliat

bungee jumping operation prohibited by County code was instead a Recreational facility"). In

late 2003, Mr. RHfin's attention turned to the ICC Termination Act of!995' ("ICCTA"),

claiming that ongoing efforts by MDE to test the indoor air quality of a Timonium office

building owned by Mr, Riffin and leased out to an office support company (Tech-Team), a sign-

making company (Signsations, Inc.), and a document preparation service (DocuPrint Imaging,

Inc.) were preempted by the Board's exclusive jurisdiction under § 105Ql(b).

In 2004, Mr. Riffin again invoked this Board's exclusive jurisdiction under the ICCTA in

an effort to de-rail an enforcement action that MDE and Baltimore County brought after Mr.

Riffin began stripping, filling, and grading his Cockeysville property. Mr. Riffin's activities

there resulted in the discharge of soil and sediment to Beaver Dam Run, a tributary of the

Gunpowder River, which feeds into the Loch Raven Reservoir, the main water source for

Metropolitan Baltimore. While Mr. Riffin claims that the property constituted a "maintenance of

way" facility, he owns no "way" (that is, no railroad right-of-way) to maintain in the vicinity of

that facility.

Since then, Mr, Riffin has expanded his efforts, claiming the right to operate as a railroad

on segments of the Cockeysville line used by MTA for its light rail operation, and seeking

authority to establish rail service on property in downtown Baltimore near the Baltimore

Pub. L. No, 104-88,109 Stat, 803 (1995)
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Streetcar Museum, F.D. No, 34982, James Riffln d/b/a the Northern Central Railroad -

Acquisition and Operation Exemption - In Baltimore City, MD ̂ Riffln ~~ Baltimore City") and

acquiring a line of railroad in Allegany County, Maryland. Docket No. AB-55 (Sub.-No. 659X),

CSX Transportation Inc. - Abandonment Exemption ~ In Allegany Co., MD (Service Date

August 18,2006).

With each step, Mr. Riffin has sought to invoke the Board's jurisdiction as a means to

achieve his ends, whether it be to protect himself from liability for chemical contamination at the

Timonium property or sediment pollution at the Cockeysville property, or to unseat the important

public services performed by the light rail system and the Streetcar Museum. So far, the Board

has rebuffed his efforts, rejecting his attempts to claim the right to operate as a railroad on

segments of the Cockeysville line and on the property used by MTA for its light rail operation,

F.D. No. 34484, James Riffln D/B/A The Northern Central R. •- Acquisition and Operation

Exemption-In YorkCo,, PA, and Baltimore Co., MD, slip op. (Service Date April 20,2004}

C'Riffinrfr F.D.NO. 34501, James Riffin D/B/A The Northern Central Railroad - Acquisition

and Operation Exemption - In York Co., PA, slip op. (Service Date February 23,2005) ("Riffin

II"), and staying temporarily the effective date of his claims to rail operating status on the

property hi downtown Baltimore pending resolution of questions about the purported transaction

that have been raised by MTA, as well as CSX Transportation, Inc. and the Baltimore Streetcar

Museum. Riffln - Baltimore City (Decision, Service Date February 8, 2007).

Now, and once again, Mr. Riffin comes to this Board making unsubstantiated claims

about his ownership and rights with respect to railroad transportation properties, and seeking a

statement of law that is contrary to this Board's precedent and relief for which he has not

presented an adequate justification. Neither a member of the bar of any court nor a certified

3-



practitioner pursuant to this Board's rules, he comes to this Board and wastes its resources and

the resources of every party that is forced to respond to his claims that his putative railroad

operations are completely outside the reach of state law because, he alleges, the provisions of 49

U,S,C. §10501(b) completely preempt all application of any state law.

As discussed above, this is not Mr, Riffm's first attempt to secure a statement that the

ICCTA completely preempts all state law in every respect. When MDE brought its enforcement

action in Timonium and Cockeysville cases, Mr. Riffin sought to remove the matter to federal

court, arguing that the ICCTA completely preempts all state law as it relates to any railroad

facility. The Court rejected Mr. Riffin's claim of complete preemption, stating the following:

Those principles of federalism compel this Court to find that the applicable statute
in question, the Interstate Commerce , <, [Commission] Termination ... [Act], can
be read sensibly not to have a preemptive effect and this is consistent with other
cases which rule in favor of a presumption against preemption, A presumption
which the defendant, Riffra, has failed to overcome in this case, lie Supreme
Court in the Metrodonna [sic] case, at 518 U.S. and particularly at page 485
[Medtronic, Inc. v. Lohrt 538 U.S. 470,485, 116 S.Ct. 2240,2250-51 (1996)]
noted these very principles of federalism. The First Circuit in Boston and Maine
Corporation v. Town of ...[Ayer] [330 F. 3d 12 (1SI Or. 2003)] noted that local
regulations of railroads are not preempted by the ICCTA when the laws are
deemed reasonable and nondiscriminatory environmental restrictions, which do
not unduly burden interstate commerce or unduly restrict the railroad from
conducting its operations.

Md. Dep 't, of the Environment, et al v. James Riffin, et al, Docket No. RDB-04-2848 (D, Md,)

( "MDE v. Riffin - Federal"), Transcript of Motions Hearing held September 8,2004 at 57-5S.2

The Maryland state courts have similarly rejected Riffin's claims of complete preemption

of all state laws based on his status as a rail carrier. After the federal court remanded the cases

back to the state court, the Circuit Court for Baltimore County issued the injunctions requested

A copy of the transcript of that hearing is attached to this Reply at Exhibit I,
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by MDE and Baltimore County and Mr. Riffin appealed to the Court of Special Appeals,

Reciting the history of Mr. Riffin's three unsuccessful attempts to convince this Board that he

and Ws Cockeysville property actually constitute a legitimate railroad operation, the Court of

Special Appeals concluded that the case as to the Cockeysville property was moot because, in

view of this Board's revocation of his Notices of Exemption, "the record clearly indicates that...

appellant had no authority to either operate a railroad or invoke the STB's exclusive

jurisdiction." Riffin v. Md. Dept. of the Environment, Docket No. 1593 and 1802, sltp op. at 10-

13,14 (Md, Ct. Spec. App., Feb. 3, 2006)'. As a result, according to the Court, "the STB's

revocation of appellant's third NOE renders any preemption issues, or arguments by appellant

that his conduct is subject to the exclusive jurisdiction of the STB, moot." Id, at 14. TheCourt

then proceeded to affirm the grant of MDE's and Baltimore County's motions for summary

judgment, The Maryland Court of Appeals denied Mr. Riffin's attempt to have that decision

reviewed5 and on January 8,2007, the U.S. Supreme Court denied a petition for a writ of

certiorari,6 declining to address the eleven (11) questions Mr. Riffin had presented to the Court,

one of which was whether 49 U.S.C. §10501(b) completely preempts all state and local

regulation of transportation by rail carrier.

While Mr. Riffin pursued all of his appeals (and even filed federal lawsuits against the

Maryland Assistant Attorney General and the Baltimore County Assistant County Attorney

prosecuting the cases, which lawsuits were dismissed sua sponte) he continued with his

development of the Cockeysville property in defiance of the State court injunction and in

3 MDE, et al, v. Riffin, el al, Docket No. 03-C-04-008920 (Cir, Ct. Baltimore Co., Nov. 19,2004), slip op, A copy
of that order is attached hereto as Exhibit 2.
4 A copy of this decision is attached hereto as Exhibit 3.
3 Riffin v. Department efthe Environment, Petition Docket No. 93, slip op. (Md., June 16,2006), a copy of which is
attached as Exhibit 4.
6 Rlffm v. Md Department of the Bmironment, Docket No, 06-617, ,.__ U.S. _, 127 S.Ct 967,75 U.S.L.W3350
(2007) (denying Petition for a writ of certiorari).



continuing violation of several State and local environmental regulations, including regulations

administered by the State under the Clean Water Act When MDE and Baltimore County

initiated contempt proceedings, Mr. Riffin again began a series of procedural maneuvers to

frustrate the State court's jurisdiction, removing the case for a second time to federal court,

appealing the federal court's remand in the Fourth Circuit Court of Appeals (despite 28 U.S.C. §

1447(d)» which bars such appeals), and unsuccessfully moving the State court for a

postponement.

Now Mr. Riffin turns to this Board with the current declaratory judgment proceeding,

seeking once again to turn back three years' worth of adverse court decisions. As the Board

observed in the Cockeysville and Timoniurn matters:

The Board has a responsibility to protect the integrity of its processes, and the
Board is concerned that Riffin may be using the licensing process in improper
ways.

Riffin //, slip op. at 6 (footnote with citations omitted). Not much has changed since then. For

the reasons set forth below, the Board should deny the relief requested.

ARGUMENT

THE PETITION FOR DECLARATORY RELIEF SHOULD BE DENIED BECAUSE IT
IS NOT SUPPORTED BY LAW OU FACTS,

Mr. Riffin asks this Board to make a statement of law that is inconsistent with the

Board's precedent. Although the Petition describes in broad strokes the work that Mr. RifFin

claims needs to be completed at both the Cockeysville and Allegany County sites> he provides no

specifics as to why the work is necessary for his continuation of interstate rail service (in

Allegany County) or what connection the work he proposes to complete in Coekeysviile has to

interstate rail service in the first place. He has not explained why the state statutes at issue

preclude his completion of the work within his railroad right-of-way. Even though the work at

- 6 -



both sites could involve issues related to potential pollution of state waterways, he has not

provided any information as to how the work relates to the federal environmental provisions that

the State administers through its own regulatory agencies. In short, while Mr. Riffm disagrees

with the decisions of the state and federal courts in Maryland that have already addressed the

question he attempts to raise here, he has not presented sufficient information upon which this

Board could base a decision as to whether the state statutes and regulations actually are

preempted. Accordingly, the Petition for Declaratory Relief should be denied, expeditiously as

he requests.

A. This Board's Precedent Confirms that Mr. Riffm Has Misstated Applicable
Law.

Contrary to Mr. Riffm* s sweeping assertions, the scope of the preemption of state law

provided by Section 105Ql(b) is not unlimited, Mr. Riffin correctly cites numerous cases that

have broadly construed the reach of §10501(b). Seet e,g.t City of Auburn v. U.S., 154 F.3d 1025,

1030 (9th Cir. 1998), cert, denied 527 U.S. 1022 (1999); CSXTransp., Inc. v. Go. Pub. Service

Comm'n, 944 F. Supp. 1573, 1581 (N.D. Ga. 1996). However, this Board and the Courts

(including Courts that have reviewed Mr. Rifrm's proposed schemes) have acknowledged, that

§10501(b) preemption is not complete. Instead, this Board has concluded as follows:

.., [Sjtate and local permitting or pre-clearance requirements are preempted
because by their nature they interfere with interstate commerce, but... non-
discriminatory enforcement of other types of state and local requirements, such as
building and electrical codes, generally would not be preempted. Thus, individual
situations need to be reviewed individually to determine the impact of the
contemplated action on interstate commerce.

Borough ofRiverdate - Petition for Declaratory Order - The N. Y,, Susquehanna and Western

Ry. Corp., STB F. D. No. 33466, slip op. at 2 (Service Date Feb. 27,2001) ^Riverdale W). The

Board has made clear that state or local regulation is permitted "where it does not interfere with
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interstate rail operations," Borough of Riverdale - Petition for Declaratory Order - The N. K,

Susquehanna and W, Ry. Corp., STB F.D. No. 33466,4 ST.B. 380, 386 (1999) ("Riverdale I"),

Quoting the earlier STB decision that had led to the 9th Circuit's decision in City of Auburn,

supra, the Board gave the following examples of state and local regulation that, in appropriate

circumstances, would not be preempted:

Even in cases where we approve a construction or abandonment project, a local
law prohibiting the railroad from dumping excavated earth into local waterways
would appear to be a reasonable exercise of local police power.... A railroad that
violated a local ordinance involving the dumping of waste could be fined or
penalized for dumping by the state or local entity.

Riverdale /, 4 S.T.B. at 386.

Finally, the Board has also made it clear that "nothing in section 10501 (b) is intended to

interfere with the role of state and local agencies in implementing Federal environmental

statutes, such as the Clean Air Act, the [Clean Water Act], and the [Safe Drinking Water Act]."

Boston & Maine Corp. & Town ofAyer, STB Finance Docket No, 33971, slip op, at 9 (May 1,

2001), ('Town ofAyer /"). State laws that implement these federal environmental statutes, like

one of the Maryland water pollution laws at issue at the Cockeysville property, are not

preempted by the 1CCTA because, as the STB has put it, requiring Mr, Riffm to comply with

Maryland water pollution laws does not run afoul of the ICCTA,

Ths Board's own precedent confirms that the statement of law Mr. Rlffin asks this Board

to make would not be accurate. As a result, the Petition for Declaratory Order should be denied.

B. Mr. Riilin Has Made No Factual Showing That Would Justify Issuing the
Requested Order.

Mr. Riffm* s request has a second fatal flaw. Not only has he misstated the applicable

law, he has not satisfied the requirement to demonstrate how or why compliance with Maryland

laws will prevent him or the railroad he purports to operate from fulfilling his/its common carrier



obligations. Because Mr. Riffin has not provided the Board with the information it needs to

make that assessment, the Petition for Declaratory Order must be denied.7

In a decision denying reconsideration of Town ofAyer /, the Board stated the following

when assessing the need to accommodate seemingly conflicting federal mandates:

This is a case-specific and fact-specific determination. One must look at the
objective effects (i.e,, all of the facts and circumstances) to determine whether the
local body's regulation, as applied, unduly burdens or unreasonably interferes
with interstate commerce,

F,D. No, 33971, Joint Petition for Declaratory Order --Boston and Maine Corp, and Town of

Ayer, MA, slip op, (Service Date October 5, 2001) ("Town ofAyer II") at 4. Similarly, the Board

has stated that state or local regulation is permitted "where it does not interfere with interstate

rail operations." Riverdalelfst.386.

This Board has required that determinations of preemption must be based on an

assessment of the facts and of whether the complained-of state or local statute will in fact impede

the ability of the railroad to fulfill its obligations in interstate commerce. The judicial rulings on

the preemption of the state and local environmental, land use, and other laws presented in the

long list of cases presented by Mr. Riffin do not disturb the Board's own interpretation of the

information it needs to address preemption questions. In this situation, the Board's interpretation

of how to apply the preemption provisions of the ICCTA requires more information than Mr,

7 This Board's decisions in The New York City Econ, Dev, Corp. ~ Petition far Declaratory Order, STB F.D, No.
34429, slip op. (Service Date July 15,2004) ("NYCEDC') and cases like it where the Board ruled that various state
environmental protection laws were preempted do not compel a different conclusion. In NYCEDC, for example,
while reiterating the broad scope of fte preemption of state environmental statutes under 49 U.S.C, §10501(b), slip
op. at 8, the Board had before It a record that demonstrated that the state agencies had failed to act for more than 11
months on applications filed in accordance with the state's environmental regulations (slip op. at 3), and that the
Petitioner in that proceeding was voluntarily undertaking mitigation measures to address wetland impacts (slip op. at
9 fh.7). In clear distinction, Mr. Riffin has made no attempt to work with the state agencies and has made no
showing that failure on the part of those agencies to act is preventing him from moving forward with his proposed
work. The Board in NYCEDC had before it a record that allowed the feet-based determination that the incomplete
record in this proceeding lacks.



Riffin has provided. With respect to the AHegany County line, Mr. Riffin has made general

statements about the need to rehabilitate the line due to erosion but has not provided any

specifics about the work he proposes to undertake, whether that work will be within the existing

railroad right-of-way, or what environmental harm the work will entail. Nor has Mr. Riffin

provided any support for his allegation that MTA or MDE are blocking his purported need to

rehabilitate the line. In actuality, Mr. Riffin has for the past several months engaged in no dialog

with the State or local authorities about the proposed work or the methods to be used to protect

water quality within the adjacent stream. In the absence of such specifics, neither this Board nor

any other party can determine whether preemption truly applies.

While Mr. Riffin similarly provides little, if any, factual information with respect to the

Cockeysville property, the preemption issue has already been resolved repeatedly by the many

federal and State court decisions that have already been rendered with respect to his activities

there. But even if the Board were to choose to consider the issue again, the available facts

demonstrate that preemption does not apply. Inasmuch as Mr. Riffin owns no active right-of-

way and has no authority to acquire or operate rail carrier property or to hold himself out as a rail

carrier anywhere near the Cockeysville property,8 it is difficult to conceive how a purported

maintenance of way facility has any connection at all to ihis Board's jurisdiction. While Mr.

Riffui states in the Petition that he "still desires to acquire" the Cockeysville line used by MTA

for its light rail operation, Petition at 6, *|11, and "hopes" that the proceeding pending at F.D. No.

34982 will give him the authority to operate rail lines in the Baltimore area, id., at 6,112, he

currently owns no property in the vicinity that is used to provide transportation subject to this

Board's jurisdiction.

See, Riffin I; Riffin U; Riffm- Baltimore City (staying effective date of Notice of Exemption).
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On this record^ then, Mr. Riffin is left with the same argument that he made, and lost,

before the federal district court, namely, that his ownership of rail line anywhere gives him the

ability to claim preemption of state and local law wherever he may elect to take actions that he

asserts are related to rail service. See Transcript of Proceedings attached hereto as Exhibit 1, at

38-39. This Board has already once before rejected Mr. Riffm's attempts "to use the cover of

Board authority allowing rail operations in Pennsylvania to shield seemingly independent

operations and construction in Maryland from legitimate processes of state law." Riffin II, slip

op. at 6 (Feb. 23, 2005). It should do so again here.

CONCLUSION

Mr, Riffin's request for a sweeping declaration of complete preemption of all state law

postulates a holding that is inconsistent with this Board's precedent. While the Board's rules

permit the issuance of a declaratory order, a proceeding will be instituted only when there is an

actual, concrete dispute. 5 U.S.C. §554(e); 49 C.F.R. §1011.75. There is no dispute as to the

legal question posed by Mr. Riffin, because his posited statement is directly contrary to well-

established STB precedent. Nor is there any showing of a dispute over the application of the law

to facts since the Petition presents no facts that would permit this Board to make the necessary

conclusions of law.

This Board has routinely accepted the notion that some state and local laws remain

enforceable vis-&~vis a railroad because they do not interfere with the railroad's ability to fulfill

its common carrier obligation. The Board has also acknowledged that state agencies' actions

taken to implement federal environmental laws are not preempted by the ICCTA, Mr. Riffin

here asks the Board to issue a declaratory order without presenting the factual showing normally
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required to confirm that a dispute about application of prevailing law to facts exists. As a result,

this Board should deny the Petition for a Declaratory Order and close this proceeding.

WHEREFORE, and in view of the foregoing, MTA and MDE respectfully request this

Board to expeditiously deny the Petition for Declaratory Relief.

Dated: March 5,2007

122329

Respectfully submitted,

Charles A. 'Spitulni2s/
Allison I. Fultz
Kaplan Kirsch & Rockwell LLP
1001 Connecticut Avenue/NW
Suite 905
Washington, D.C, 20036
(202)955-5600

il: cspitulnik@kaplankirsch.com

Counsel for the Maryland Transit
Administration

Adam D. Snyder
Assistant Attorney General
Office of the Attorney General
Department of the Environment
1800 Washington Boulevard Suite 6048
Baltimore, MD 21230
(410)537-3034
Email: asnyder(a),mde.state.md.us

Counsel for the Maryland Department of the
Environment
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1 P R O C E E D I N G S

2 THE COURT: Madam Clerk, if you'll call the case,

3 please?

4 THE CLERK: Before the Court is civil case number

5 RDB-2848, the Maryland Department of the Environment, et. al. v.

6 James Riffin, et, al. This matter is before the Court for

"7 hearing. Counsel and party, please identify yourselves for the

8 record.

9 MR. RIFFIN: I'm James Riffin, I'm one of the

10 defendants.

11 MR, LIVINGSTON: My name is Scott Livingston. With me

12 is my colleague and my partner, Pat Roddy. We represent Six M

13 and if it please the Court; Mr, Roddy is a member of the Maryland

14 Bar, but he is not a member of the U.S. District Court for the

15 District of Maryland. Subject to leave of court, we reo^aest that

16 Mr. Roddy be able —

17 THE COURT; Mr. Livingston, you are a member of this

18 court, correct?

19 MR. LIVINGSTON: Yes.

20 THE COURT; All right. Well, then Mr. Roddy can

21 certainly come in pro hac vice and just for purposes of these

22 proceedings certainly.

23 MR. LIVINGSTON: Thank you very much.

24 THE COURT: Without question. And for the plaintiffs,

25 Maryland Department of Environment?



1 MR. SNYDER: Thank your Your Honor. Adam Snyder,

2 Assistant Attorney General on behalf of the Department of the

3 Environment.

4 THE COURT: Mr. Snyder, nice to see you,

5 MR. MAYHEW: And Paul Mayhew, associate counsel for

6 Baltimore County.

7 THE COURT: Yes. From the Office of the County

8 Attorney of Baltimore County, correct?

9 MR, MAYHEW: Yes, Your Honor.

10 THE COURT: All right. As I understand it, the

11 plaintiffs are the Maryland Department of the Environment and

12 Baltimore County. And on August the 30th of this year, the

13 plaintiffs brought suit against the defendants, James Riffin and

14 . his contractor, the Six M Company, in Baltimore County Circuit

15 Court seeking injunctive relief and civil penalties for

16 defendants' alleged violations of various state and local

17 environmental regulations stemming from construction activity in

18 proximity to protected waterways. The defendant then removed to

19 federal court and in the interim, the plaintiffs have sought a

20 temporary restraining order which was issued by Judge Dana Levitz

21 of the Circuit Court for Baltimore County on August 30 and that

22 hearing, the temporary restraining order that was issued is due

23 to expire tomorrow, September 9, 2004. Is that correct,

24 Mr. Snyder?

25 MR. SNYDER: That is correct, Your Honor.



1 THE COURT: And this is one of three different cases.

2 Is that correct? Mr. Riffin shows up several times on my docket.

3 MR. RIFFIN: Your Honor is correct.

4 THE COURT: Yea, Arid are all these removals,

5 Mr. Riffin?

6 MR. RIFFIN: Yes, they are, Your Honor.

7 THE COURT: So the same issue is involved in all of

8 them, correct?

.9 MR. RIFFIN: Essentially.

10 MR. MAYHSW: If I might. Your Honor, I believe there's

11 a timeliness issue involved in one of the three.

12 .THE COURT: Right. Right. Right. There is a case,

13 RDB-Q4-1342, then RDB-04-2789 and then this one, RDB-04-2848.

14 All of which are actions brought against Mr. Riffin, All of

15 which Mr, Riffin has removed here to federal court. Is that

16 correct, Mr. Riffin?

17 MR. RIFFIN: Yes, it is, Your Honor,

18 THE COURT: All right. And one of them actually

19 involves a claim that was already adjudicated in state court. Is

20 that correct, Mr. Riffin?

21 MR, RIFFIN; That's also correct, Your Honor.

22 Actually, all three of them have had a state court judge —

23 THE COURT: Mr. Riffin, one of the things you have to

24 do if you're, going to address the Court, you got to stand, sir,

25 if you would. Thank you very much.



1 MR. RIFFIN: Actually, all three of them have had a

2 state court judge rule on the issue of the lack of jurisdiction

3 and an all three cases, that state court judge just said that

4 it's his opinion that the statute does not preempt whatever it is

5 the underlying case is about.

6 THE COQRT: Right.

7 MR. RIFFIN: So the issue I understand that we're going

8 to address this afternoon is complete preemption.

"9 THE COURT: Right. The issue we're going to address

10 today is the matter of this particular case in the matter of the

11 motion to remand and we'll address that. But I'm just verifying

12 that essentially the same underlying issue relates to the other

13 two cases that are still pending before me, One of them just

14 came to me within a week and a half ago and the other was fully

13 briefed, I think, Mr. Snyder, you're in the other case as well

16 and that one was briefed on the motion to remand and in that case

17 there's a timeliness issue as well I think. Is that correct?

18 MR. SNYDER: That is correct, Your Honor,

19 THE COURT: That's not an issue in this case. But, on .

20 that case, the earlier case was a timeliness issue.

21 MR. SNYDER: It's both. Yea.

22 THE COURT: But you also addressed the preemption issue

23 as well.

24 MR, SNYDER: That's correct.

25 THE COURT: Right, tod I think it was completely



1 briefed and ready for ruling by this Court about seven, weeks ago

2 or so and we're still catching up on some things.

3 All right. I'll be glad to — this is the motion of

4 the plaintiffs for a remand to the Baltimore County Circuit

5 Court. Mr, Snyder, I'll be glad to hear from you, sir.

'6 MR, SNYDER: Thank you, Your Honor. I briefed a lot of

7 these issues in the Motion for Remand that was filed this morning

8 as well as the previous briefs that I filed in the 1342 case. So

9 I want to, I'm going to be, skate only superficially on the

10 complete preemption issues.

11 THE COURT: All right. Can I clarify one thing while

12 you're up, Mr.. Snyder? Just remain standing. I've just

13 literally two minutes before I came up here on the bench, I was

14 given a copy of a Motion to Remand for Failure to Obtain Proper

15 Consent pursuant to which Six M Company, a defendant in this

16 caser submitted a Motion for Remand to the Circuit Court of

17 Maryland which I presume means the Circuit Court of Baltimore

18 County, So it's the position of the Six M Company that the Six M

19 Company also wants this case to be remanded to the Circuit Court

20 for Baltimore County. Correct?

•21 MR. RODDY: Yes, sir. Your Honor. That has only been

22 submitted to you. That has not been submitted to the state ,

23 court.

24 THE COURT: No. That's right, I'm just saying I just

25 literally got it —



1 MR, RODDY: That's correct. Your Honor. That is the

2 • first submission that we —

3 THE COURT: So the defendant. Six M, joins with the

4 plaintiffs with respect to having this case be remanded back to

5 the state court?

6 MR. RODDY: Yes, sir. I believe the grounds are

7 different —

8 THE COURT: I'll be glad to hear from you in a minute

9 on that. Okay, &nd we will address that motion as well. So

10 basically, Mr. Riffin, you're the only person that, thinks you

11 belong here in this federal courtroom.

12 MR. RirfIN: That's correct, Your Honor.

13 THE COURT: All right. Well, we'll get right to the

14 core of it then. Go right ahead, Mr- Snyder.

15 MR. SNYDER: Well, the procedural issue that I was

16 going to touch upon before getting into the complete preemption

17 issue is that Mr. Riffin's Notice of Removal did not state on the

IB face of it that he had coordinated with the co-defendants to

19 obtain their consent to removal. It's been, rendered somewhat

20 moot here by the Six M Company's Motion To Remand. So I'll skip

21 ahead.

22 The other threshold before, you even get into the scope

23 of preemption under the ICCTA is whether Mr. Riff in himself even

24 qualifies as a railroad under the ICCTA. He is a gentleman doing

25 business as a railroad. He's not incorporated and it is the



1 department's position that he has not received any authorization

2 from the Surface Transportation Board which the Federal Rail

3 Agency established under the ICCTZV to operate a railroad and to

4 build the railroad at issue here. What Mr. Riffin has done, he

5 files notices of exemptions is what they're called before the

6 Surface Transportation Board which are supported by an affidavit

7 by Mr. Riffln saying that he intends to operate a railroad on a

8 certain lines of track and under the Surface Transportation

9 Board's regulations, it is required by law to publish that

10 application/ that notice of exemption within thirty days and it

11 becomes automatically effective within seven days. That gives

12 parties an opportunity to tell the STB that this application,

13 this notice of enemption is faulty. So Mr, Riffin's claim to

14 railroad status is juat that. He has filed a piece of paper with

15 the Surface Transportation Board that says J want to be a

16 railroad and the Surface Transportation Board has published that.

17 Maryland/ some two weeks ago, filed a petition to revoke that

18 notice of exemption when it has now become clear that Mr. Riffin

19 is claiming that that application to the Surface Transportation

20 Board constitutes his authorization to operate a railroad here*

21 Another point that I think is important is that

22 Mr. Riffin has never sought the approval of the Surface

23 Transportation Board to construct a railroad and the issues are

24 quite different. In one respect, it's relevant here. If the

25 Surface Transportation Board were to say Mr. Biffin, you are a



1 railroad and we understand that you're constructing a railroad,

2 they would institute environmental review processes that the

3 state and the locality could participate in. There's no such

4 review going on. Mr, Riffin's position in this case is that he

5 can undertake construction of this railroad without any

6 environmental review by anyone whatsoever. And wer the State and

7 the County, well, speaking for the State believe that the ICCTA

8 does not stand for that proposition. That no case stands for

9 that proposition.

10 When you get into the merits of the preemption, we'll

11 get into a lot of fact-bound decisions about whether a particular

12 state and local environmental regulation unreasonably interferes

13 with the operation of a railroad. That's the standard that the

14 courts have applied and that the transportation board applies.

15 They say that not all state and local regulation is preempted and

16 in fact, there's a Surface Transportation Board case almost

17 directly on point that says that dumping of earth into waterways

18 and the dumping of waste materials into waterways is not

19 something that's preempted by the ICCTA. So whatever the merits

20 are of the preemption defense/ there is no complete preemption

21 here that would justify removal because there are plenty of

22 cases, plenty of Surface Transportation board decisions out there

23 that rule that particular state and local regulation is not

24 preempted. Therefore, without complete preemption, there's no

25 basis to remove this case which on its face is entirely based on

10



1 state law. That's it in a nutshell, Your Honor. If you have any

2 questions, I'll be —

3 THE COURT: These same arguments certainly apply in the

4- other two cases pending before this court, do they not?

5 MR. SNYDER: I would think they would. One of the

6 cases involved only the county and not the State. 1342 does

7 involve the State.

8 THE COURT: So the identical argument you pose would

9 also relate and that's the pending Motion to Remand that has been

10 fully briefed, correct?

11 MR. SNYDER: Yes, The removal jurisdiction —

12 THE COURT; Is there any reason why this Court in

13 dealing with the precise issue before it in 2848 cannot also

14 apply the same ruling in 1342?

15 MR. SNYDER: Not on the complete — no. On the

16 removability issue, they're the same.

17 THE COURT: Okay.

18 . MR, SNYDER: Thank you. Your Honor,

19 . THE COURT: All right. Thank you very much. I'm going

20 to entertain the Motion for Remand for Failure to Obtain Proper

21 Consent by Six M at this time and them I'll give Mr. Riffin an

22 opportunity to respond.. Who would like to speak for Six M on the

23 Motion to Remand for Failure to Obtain Proper Consent?

24 • MR, RODDY: I would, Your Honor.

25 THE COURT: Mr. Roddy?

11



1 MR. RODDY: Your Honor, we just believe that the Notice

2 of Removal fails because a critical element is missing and that

3 is the consent of a co-defendant. Different from the previous

4 cases which you have heard in this, on this particular property

5 that the plaintiffs just talked about, there is a co-defendant in

6 this case and no consent has been obtained and nowhere in the

7 Notice of Removal/ in fact nowhere on the court's own document

8 intake sheet does any reference to a co-defendant exist. There

9 are exceptions. However, none of these exceptions apply to my

10 client. And in this circuit it is well settled law that there's

11 a rule of unanimity and that is that within thirty days of notice

12 and we are well within that thirty days of notice for my client,

13 the defendant has the ability to consent. After that thirty

14 days, his ability is waived. But we are well within that

15 thirty-day period as your chronology at the beginning so

16 Illustrated. My client has not consented and for reasons that

17 are in their best interest wishes this matter to be taken up in

18 state court since this is wholly a matter as far as Six M is

19 concerned of alleged violations of state and county law. Six M

20 does not have any thing to add to this court, Your Honor, as to

21 the argument that's before you in the other motion for removal or

22 in the motion for removal — in the Notice of Removal or in the

23 other Motion for Remand- We are simply here on the narrow issue

24 of Six M's alleged violations of county and state law and wish

25 those to be heard in state court,

12



1 THE COURT: Right, Mr. .Roddy, can your client make any

2 representations to the Court as to whether or not there was any

3 effort by Mr. Riffin to procure your client's consent to the

4 removal?

5 MR, RODDY: Mr. Riffin had discussions with rue last

6 week/ Your Honor. At. that time, he did not ask for consent and I

7 was not under any obligation to present that to my client at the

8 time because I was not asked.

9 - THE COURT: All right. Thank you very much,

10 Mr. Riff in, first of all, with respect to the position of the Six

11 M Company, the requirements of 28 U.S.C. Section 1446 are fairly

12 clear, are they not, in that you must have the consent of your

13 co-defendants, correct?

14 MR. RIFFIN: I would agree that in normal

15 circumstances, that's probably correct. However, I actually

16 think this case falls on whether or not complete preemption is

17 manifest in this case. If the ICCTA completely preempts the

18 regulation of railroad facilities and if this Court finds that

19 this site is a railroad facility/ then there is no — it's

20 irrelevant whether I even filed the Notice of Removal as it turns

21 out because the case law has held that where complete preemption

n <•> __
£* £• •"•«•

23 THE COURT: What case law?

24 MR. RIFFIN: I've got a lot of discussion in this in

25 all my memorandums, Your Honor.

13



1 THE COURT: What memorandum have you submitted to the

2 Court on this?

3 MR. RIFFIH: With regard to my Notice of Removals, I

4 have a rather long memorandum of law which accompanies it arid in

5 that —

6 THE COURT: Addressing the Six M issue?

7 MR. RIFFIN: I haven't addressed the Six M issue

8 because I haven't — I didn't know about it until just now. I

9 knew about it even later than Your Honor did. I get back to if

10 we have complete preemption, the case law indicates that the case

11 raises a federal issue from the moment it is filed, it is

12 appropriate to be in this court and this court is the only court

13 that can hear it. There's also something else that's addressed

14 in my Notice of Removal, which is also applicable in this case.

15 In Grubb v. Public Utilities Commission of Ohio, a Supreme Court

16 case decided in 1930, the Supreme Court held —

17 THE COURT: What's the cite on that case, sir?

18 MR. RIFFIN: The cite would be 281 U.S. 470, 50 Supreme

19 Court 374, 74 Lawyers Edition 972. I make mention of it on page

20 30 of my memorandum in support of my Notice of Removal.

21 THE COURT: All right. Go ahead.

22 MR. RIFFIN: In that case, the Supreme Court held that

23 absent a provision for exclusive federal jurisdictions', state

24 courts may make binding judicial decisions regarding the

25 interpretation of a federal statute. The statute that we're

. 14



1 discussing, 49 U.S. Code 10501(b) has a provision for exclusive

. 2 jurisdiction. Based on the ruling of the Supreme Court in this

3 case, it would appear that no state court has the authority to

4 render a binding judicial decision based on the issue of whether

5 or not the ICCTA preempts all state regulation.

6 THE COURT: So the bottom line is your response to the

7 Motion to Remand for Failure to Obtain Proper Consent by Six M is

8 quite simply complete preemption, correct?

9 MR. RIFFIN: Complete preemption. Your Honor.

10 THE.COURT: And you would agree with respect to the

11 motion of the plaintiffs, Maryland Department of Environment and

12 Baltimore County, that if there's ordinary preemption, remand is

13 appropriate, but your point is is that there's complete

14 pre emption.

15 MR. RIFFIN: There is complete preemption —

16 THE COURT: All right. Then I just want to zero in on

17 that if that's the basis of your argument as to both motions.

18 One, on the matter of your classifications of railroad,

19 Mr. Snyder noted that your claim is based upon the fact that you

20 filed an application and he argues that there's been no

21 authorization from the Surface Transportation Board with respect

22 to your being classified as a railroad. What is your response to

23 classifying yourself as a railroad?

24 MR. RIFFIN: I would disagree with Mr. Snyder. He's

25 not familiar with Surface Transportation Board procedure law or

15



3. decisions. He made mention to the Court that the notice of

2 exemption which is Finance Docket — it's ray Exhibit Number 2.

3 It's Finance Docket 34501. He made mention that this notice of

4 exemption did not give me authority to operate or build a

5 railroad is actually what he said. The notice of exemption is to

6 acquire and operate rail line in York County, Pennsylvania.

7 Contrary to Mr. Snyder's belief —

8 THE COURT: What's your status in Maryland with respect

9 to being a railroad and operating a rail line?

10 MR. RIFFIN: If one is a rail carrier any place in the

11 United States, one is subject to the exclusive jurisdiction of

12 Surface Transportation Board* That's ray position. That's the

13 Surface Transportation — .'

14 THE COURT: I didn't ask your position, sir.

15 MR. RIFFIN: Okay.

16 THE COURT: I asked you a factual question. What is

17 the basis of your — are you operating a railroad now?

18 MR. RIFFIN: I am operating a railroad in York County,

19 Pennsylvania -™

20 THE COURT: Are you operating a railroad in Maryland,

21 sir?

22 MR. RIFFIN: I'm not operating rail line in Maryland.

23 I am operating railroad facilities in Maryland.

24 THE COURT: And what are the railroad facilities which

2 5 you're operating ?

16



1 MR. RIFFIN: One of which is 10919 York Road which is

2 the subject of the immediate litigation. 1 also let 1941

3 Greenspring Drive.

4 THE COURT: And what is that facility? What are you

5 operating there?

6 ' MR. RIFFIN: It is a facility which I use to store,

7 handle, maintain railroad-related equipment.

8 THE COURT: So it's a storage facility for equipment.

. 9 Is that correct?

10 MR. RIFFIN; At 10919, it is primarily at this moment

11 in time a storage facility for railroad-related equipment. Yes,

12 Your Honor.

13 THE COURT: And with respect to that railroad-related

14 equipmentr how do you transport that railroad-related equipment

15 when you seek to utilize it in Maryland?

16 MR. RIFFIN: If I want to use it in Maryland, I put it

17 on a truck and take it to wherever it is I need to take it. If I

18 want to use it in Pennsylvania, I put it on a truck and take it

19 to wherever it is I need to take it.

20 THE COURT: Clearly, you don't put it on any rail line,

21 correct?

22 MR. RIFFIN: I generally don't. It's less expensive

23 and it's a whole lot quicker if you put it on a low boy.

24 THE COURT: All right.

25 MR. RIFFIN: The nature of the equipment is such that

17



1 it's not so large that you can't transport it on a low boy.

2 That's how it got there. Typically, anyone who is doing track

3 maintenance work — this is all track maintenance equipment is

4 what it is. But typically, whomever is doing track maintenance

5 work, you generally transport your equipment to the site with a

6 truck that it's just easier and quicker and less expensive. Once

7 you get it there, you'll put it on the train tracks. It has

8 something called high rail --

9 THE COURT: What other basis is there for your

10 classifying yourself as a railroad?

11 MR. RIFFIN: The authority granted to me by the Surface

12 Transportation Board on May 20, 2004 granted me the authority to

13 operate line and if one operates line, that constitutes being a

14 railroad.

15 THE COURT: Well, the position of the State is is that

16 you merely —

17 MR. RIFFIN: Right. One —

18 THE COURT: I tell you what, Mr. Riffin. I'll try not

19 to interrupt you, but it's good for you not to interrupt me.

20 MR. RIFFIN: Yea, sir.

21 THE COURT: Okay. Because what's important is for me

'22 to get it, not so much for you to get it. So it is going to be

23 of no benefit to you for you to seek to educate me unless you

24 answer my questions. Okay. So I know as anxious as you are to

25 indicate your full knowledge of the topic, it will be more

18



1 . helpful if you'll let me just go step by step. With respect to

2 your contention that you are a railroad/ the facts before the

3 Court are there is no railroad line in Maryland that you're

4 operating on and that you're not operating any railroad line in

5 Maryland, But apparently, you have railroad facilities and

6 equipment that you transport by low boy by truck- Correct?

7 MR. RIFFIN: That is correct. Your Honor.

8 THE COURT: All right. Okay. Now then the second

9 thing is having that been established before the Court, what else

10 do you argue causes you to be classified as a railroad?

11 MR. RIFFIN: Actually, we're using the wrong term

12 terminology.

13 THE COURT: Just use m/ terminology, Mr. Riffin.

14 That's the important thing. Just answer my question, sir. Okay,

15 Just answer my question. This isn't complicated and I've been

16 flooded with a aeries of papers in the-last 16 hours including

17 something two minutes before I got on the bench. Okay. So it's

18 very simple. The Court makes a factual finding. There is no

19 railroad line and there is no — you've admitted there's no

20 railroad line. So you're not operating a railroad in Maryland.

21 Now you've indicated that you have railroad equipment and I'm

22 trying to cut to, the core of this. In terms of railroad

23 equipment, I understand your argument on railroad equipment and I

24 understand the significance that you attach to having applied to

25 the Surface Transportation Board for a classification and I

19



1 understand Mr. Snyder's position with respect to the significance

2 or lack thereof of the application and I'll hear from him again

3 in his response because it's his motion. So he has the last say.

4 But I'm just trying to clarify. What else do you argue

5 constitutes you as a railroad? Your application to the Surface

6 Transportation Board and your storage facility with railroad

7 equipment essentially are the two points you've argued thus far,

8 correct?

9 MR, RIFFIN: It is. Your Honor.

10 THE COURT: All right. What else causes you to be

11 constituted as a railroad?

12 MR. RIFFIN: Your Honor needs tc= be aware that the

13 decision rendered by the Surface Transportation Board was a

14 decision. They did not rubberstamp ray notice of exemption. They

15 made a decision,

16 THE COURT: All right. And what was that decision?

17 MR, RIFFIN: The decision was made on May 13th. It was

18 published — it had a service date of 5-20-2004.

19 THE COURT: All right.

20 MR. RIFFIN: And the decision was it has, the Surface

21 Transportation Board has granted me their permission to operate

22 rail line in Pennsylvania. Once one receives permission to

23 operate rail line wherever, you are subject to their exclusive

24 jurisdiction. 10501(b) specifically states the Surface

25 Transportation Board has exclusive jurisdiction over railroad

20



1 facilities, facilities of rail carriers. I would like to point

2 out that statute does not require a railroad facility to be in

3 fact owned or operated by the rail carrier which is making use of

4 what's being used, stored, whatever, at that facility. It is not

5 relevant whether I'm a rail carrier in Maryland, in Pennsylvania

6 or even at all as it turns out with regard to a railroad

7 facility, A railroad facility is defined as a facility which

8 has, stores and itrs a long list of other words that they use

9 equipment of any kind regardless of ownership which relates to

10 the movement of passengers or freight by rail. That's the —

11 THE COURT: In the same state in which the facility is

12 located or anywhere in the United States?

13 MR. RIFFIN: Anyplace in the United States. No place

14 in this statute do any parts of this statute say that the statute

15 applies only to Interstate things. And in fact, when the ICCTA

16 was passed, they specifically eliminated the previous provision

17 that was in. the Stagger's Rail Act which gave states the right to

18 regulate wholly interstate track. Under the ICCTA, it

19 specifically states the Surface Transportation Board now has

20 exclusive jurisdiction over spur industrial side switching track.

21 Whether they're interstate, intrastate, it doesn't matter,

22 THE COURT: Or whether they're operational or not?

23 MR. RIFFIN: Or whether they're operational or not.

24 THE COURT: So your argument essentially is then

25 because the Surface Transportation Safety Board has granted you



1 permission to operate a railroad line in Pennsylvania, that ergof

2 that decision has been made that you are a railroad.

3 Accordingly/ any storage facility in Maryland, even if not in

4 Pennsylvania and even if there's not an actual line in

5 Pennsylvania still falls within the parameters of the permission

6 by the Surface Transportation Board. Ergo, you'are a railroad in.

7 Maryland or any other state in the United States.

8 • MR. RIFFIN: I would add to what Your Honor just said

9 that; as the statute reads, it doesn't really matter if I'm a rail

10 carrier or not. I am arguing I am a rail carrier. It is my

11 facility. But I would say that even if I weren't a rail carrier,

12 it's still a railroad facility and it's still subject to the

13 exclusive jurisdiction of the Surface Transportation Board

14 because that'3 what the statute specifically expressly states.

15 THE COURT: All right. With that addition, did I

16 correctly summarize your position?

17 MR. RIFFIN: Yes.

18 THE COURT: Okay. All right. So anything else on the

19 matter of your status as a rail carrier?

20 MR. RIFFIN: I was granted permission to acquire and

21 operate the line. I've actually started doing that.

22 THE CODRT: In Pennsylvania.

23 MR. RIFFIN: In Pennsylvania. I have a contract to

24 complete delivery of a number of freight movements, freight'car

25 movements. I don't remember if Mr. Snyder raised it a few

22



1 minutes agor but he raises in his brief. He has argued for a

2 very long time that the Surface Transportation Board chooses not

3 to exercise jurisdiction over a dinner excursion train if that

4 train stays within a state arid I would agree that that's the

5 position of the Surface Transportation Board as I understand it.

6 A tiny bit of history.

7 THE COURT: Well, no. I don't want to go into all

8 that. My point is any other points on the matter of your status

9 as a rail carrier?

10 MR, RIFFIN: Once one gets their first permission to

11 acquire and operate rail line, any additional permissions that

12 you want when you actually put it in your application of whatever

13 form it takes, the term that you use on all future additional

14 filings is a carrier. If you read the application carefully, it

15 said initially I was a noncarrier.

16 THE COURT: I think I understand your argument. I'm

17 just trying to stay crystallized on this point and we'll move to

18 the next one. So anything else you want to argue on the matter

19 of your status as a rail carrier?

20 (No response.)

21 THE COURT: Why don't you sit down for a minute,

22 Mr. Riffin? I understand your argument, Mr. Snyder,

23 essentially, on the matter of status as a rail carrier,

24 essentially as I understand Mr. Riffin's argument is that the

25 Surface Transportation Board has given him permission to operate

23



1 a railroad line in Pennsylvania arid apparently,, he's doing so,

2 correct?

3 MR. SNYDER: Your Honor, I don't ~ and this is the

4 first I've heard that he's actually doing —

5 THE COURT: He'll, let's presume for the sake of

• 6 argument that he Is. That he's not made a misrepresentation of

7 the Court because I can't imagine anybody would come into federal

8 court and make a misrepresentation like that. So if he is, his

9 argument is is that storage facilities related to rail equipment

10 in Maryland, even if he doesn't have the line operating in

11 Maryland, all fall within that permission granted by the Surface

12 Transportation Board and ergo, that he is a rail carrier and

13 satisfies the definition of being a railroad or a rail carrier.

14 That's essentially his argument. Your response on that.

15 MR. SNYDER: The May 20th decision that he describes —

16 THE COURT: Of the Surface Transportation —

17 MR. SNYDER: — of the Surface Transportation Board —

18 THE COURT: — with respect to the Pennsylvania line.

19 MR. SNYDER: Right. Does not give him the right to

20 acquire and operate. What it actually says is that — let me

21 give you just a little bit of history,

22 THE COURT: Go ahead.

23 MR. SNYDER: It's not the first time Mr. Riffin has

24 tried to get the Surface Transportation's Board's approval. He

25 filed a notice of exemption about a year ago. He withdrew that

24



1 when the rail line that he sought to operate turned out to be

2 owned by someone else and they objected. So he withdrew that.

3 Then he filed another notice of exemption this past spring. The

4 State of Maryland petitioned the Surface Transportation Board to

5 revoke that notice of exemption and the board revoked; in fact

6 did revoke his notice of exemption advising Mr. Riffin that there

7 were serious questions about his plans and that if he wanted to

8 pursue this further, he should provide more detailed information.

9 The board in Its May 20th decision said NCR, which is the

10 Northern Central Railroad which Mr. Riffin is doing business as

11 was advised that if it sought to pursue the matter, it should

12 provide more detailed information in the form of an individual

13 exemption petition under the relevant statutes as those

14 procedures are designed to elicit a more complete record* NCR

15 instead chose to file this notice for the necessary authority to

16 acquire and operate the described line in York County in the

17 event that it's able to reach an agreement with the commissioners

IB of York County for that acquisition. So although the board does

19 use the words, acquire and operate, but they're not saying that

20 you have our blessing to go and do this project and you are now a

21 railroad, they specifically asked Mr. Riff in to submit himself to

22 a more detailed process before the board so it could determine .

23 whether in fact he is a railroad.

24 THE COURT.: The documents you're referring to from the

25 approval or the statement from the Surface Transportation Board

'. 25



1 is with your materials submitted in this —

2 MR. SNYDER: It is. It's Exhibit 15 to the state and

3 county's motion for"preliminary injunction and temporary

4 restraining order.

5 THE COORT: All right. Okay. Thank you.

6 MR. SNYDER: So the board hasn't given.hira approval to

7 acquire and operate railroad. In fact, they specifically said

8 you've got to come in and give us more information because

9 Maryland has already told us that you're not a railroad and that

10 you're trying to do things and one of the things that he

11 originally proposed to do is to build a rail line up the Northern

12 Central Hiking Biking Trail between Cockeysville and York County,

13 Pennsylvania, something that the State of Maryland believes it

14 owns and that people from metropolitan Baltimore heavily use for

15 . a variety of recreational pursuits. So we had grave concerns

16 about what Mr. Riffin was planning to do. The board said submit

17 more detailed information. Mr. Riffin chose to go this kind of

18 peremptory route instead.

19 THE COORT: All right. Well, let's assume -- the Court

20 does not, the Court does not make a finding at this time that —

21 you may sit down, Mr. Riffin.

22 MR- RIFFIN: I have an objection to what he just said.

23 THE COURT: It's his motion, your response, his

24 aurreply. In federal court, there's a motion and a proponent for

25 a motion and then there's opposition and then there's a response.
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1 It's his motion. He's argued. You have responded and then he's

2 had the surreply because it's his motion, his burden. You may

3 sit down now. I don't need to hear any more on the matter of

4 whether or not you are a railway or not.

5 MR. RIFFIN: That wasn't the point I was trying to

6 make.

7 THE COURT: Fine. Mr. Riffin, when I call upon you,

8 sir, you can stand arid argue.

9 MR. RIFFIN: Thank you.

10 THE COURT: The Court does not make a finding at this

11 time that Mr. Riffin is a railway or a railroad. But for the

12 sake of argument in light of the more fundamental question of

13 complete preemption.* Mr. Riffin has — it appears everyone agrees

14 that the whole issue here is the matter of/ the issue of complete

15 preemption. Clearly, the State of Maryland and Baltimore County

16 in their Motion to Remand pending in this action, 04-2646, have

17 noted complete preemption. Mr. Riffin has clearly noted that

18 it's not a matter of just ordinary preemption, but complete

19 preemption and has indicated a knowledge of the fact that there

20 must be complete preemption by federal law for there to be

21 , jurisdiction in this court and he's even noted that in connection

22 with the clear failure to comply with 28 D.S.C. Section 1446,

23 Mr. Riffin1s position is is that it's irrelevant because there is

24 complete preemption here in federal court. So even if he did not

25 comply and did not get the consent of his co-defendant, Six M
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1 Company, which also seeks to remand this case back to the Circuit

2 Court for Baltimore County, it is of no moment because there is

3 complete preemption. So the issue to be addressed now by

4 everyone here is the matter of complete preemption. Again, for

5 the record, I'm not finding that Mr, Riffin is a railroad or a

6 railway at this time. But for the sake of argument to move

7 forward to address a fundamental issue, we'll assume for the sake

8 of argument that Mr. Riffin is a railroad .or a railway within the

9 meaning of the Interstate Commerce Commission Termination Act.

10 And so I'll be glad to hear from you now on the matter of

11 preemption, Mr. Snyder.

12 MR. SNYDER: Thank you, iour Honor, The general rule,

13 of course, is that a, you determine the removability of the

14 complaint based upon the causes of action stated in the

15 complaint. The causes of action in the complaint are entirely

16 state-law related. It's not based on federal law. Now the cases

17 are unanimous in that a federal defense, a. federal preemption

18 defense by itself is not enough to justify a removal to. federal

19 court. What there has to be is complete preemption as Your Honor

20 has summarized here. The state agrees that economic regulation,

21 state and local economic regulation has been held to be

22 completely preempted by the ICCTA, That'.s the thrust of what the

23 ICCTA is all about, the regulation of how railroads operate in

24 America. When it comes to environmental regulation and local

25 land use requirements, however, it's a more, it's a factual
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1 decision. Whether a particular regulation is preempted is

2 governed by whether it has, whether it substantially interferes

3 •; with rail operation. It's not a blanket preemption, which you

4 would need to have in order to have complete preemption arid which

5 you do have in the economic regulation context. Now there is a

6 case out there that Mr. Riffin will cite, the City of Auburn

7 case, it's a Ninth Circuit case that says words to the effect of,

8. well, we don't really think there's a difference between economic

9 and environmental regulation because environmental regulation can

10 be imposed in. a way to stop a railroad and frustrate its

11 operations to the point where a state and local entity could kill

12 a rail project. That's true enough. So the analysis for

13 environmental regulation and local land use requirements is

14 whether it will have the potential to, you know, whether it

15 operates to stop a railroad, does it substantially interfere with

16 rail operations. Again that's a factual finding that out of the

17 gate means that there's not complete preemption here because if

18 there were complete preemption, there wouldn't be any factual

19 inquiry. It would just be all state and local regulation is

20 preempted, which is Mr. Riffin's position, but the State believes

21 it's not supported by the case.law. We could get into the merits

22 about what types of activities, the types of laws that the State

23 is arguing were violated here, but that goes beyond the complete

24 preemption issue and goes into the merits of this federal

25 preemption, defense, which doesn't again doesn't justify removal
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1 of this case. But three of the four laws at issue here —

2 THE COURT: What are the laws at issue here?

3 MR. SNVDER: Without citing chapter and verse, there's,

4 one, the failure to get what's called a waterway construction

5 permit which is every time you build, you conduct construction

6 activities in the 100-year floodplain of a stream or a stream

7 channel, you have to get a permit from the Maryland Department of

8 the Environment. Another one is whenever/ is a sediment control

9 law that whenever you grade earth or disturb earth or move it

10 around, you have to get an approved sediment and erosion control

11 and grading control plan from Baltimore County to insure that

12 best management practices are employed so that the construction

13 activities are carried out in the most environmentally sensitive

14 manner. Another one is the sediment pollution law which

15 basically says if you don't do sediment controls and you're

1'6 leaving piles of dirt sitting around in the floodplain of a

17 stream or if you're dumping it into the stream itself, you're

18 causing sediment pollution and sediment pollution has a variety

19 of ill effects on Maryland's waterways that I've detailed in the

20 motion that gave rise to this hearing. The final law involved is

21 a water pollution permit law that if you are going to discharge

22 pollutants to Maryland waters, you have to get a permit to do

23 that. Now you don't have to do it. You can build a rail line

24 without discharging water to the stream, discharging pollutants.

25 But if you're going to do it, you have to get a permit. Now with

30



1 the possible exception, of the Waterway Construction Act, none of

2 these laws govern — well, certainly none of these laws even

3 without the exception govern rail operations specifically.

4 They're not targeted rail lines. They just want to 'treat all

5 construction the same way. But the —

6 THE COURT: These would be the same provisions if

7 someone waa constructing a roadway, correct?

8 ' MR. SNYDER: Exactly, But when you. read some of these

3 cases, some of them are rather broad and if a state law that

10 requires a railroad to go through a permitting process to get a

11 permit which if denied would prevent the railroad to construct

12 its line is arguably preempted under certain cases. Others not,

13 These other issues though, the sediment control/ sediment

14 pollution, water pollution, fall directly under a Surface

15 Transportation Board decision. It's in the brief, And it's the

16 Bureau of Riverdale Petition described. Well, it's a lengthy

17 quote in my motion where the Surface Transportation Board says

18 yes, there's very broad preemption here under the ICCT&. But

19 state and local laws prohibiting the dumping of soil and sediment

20 into waters and the dumping of waste materials into waters, those

21 are the types of things that aren't preempted. So we think we

22 win on the merits here of the federal preemption defense and

23 easily win on the complete preemption issue. Thank you. Your

24 Honor.

25 THE COURT: All right. Thank you. Let me ask you this
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1 just so I understand, Mr. Snyder. Clearly in terras of. the

2 analysis where there's complete preemption or partial or what's

3 called ordinary preemption which cornea up in this case and EB.ISA

4 cases and employment retirement income security cases and many

5 other cases, essentially, correct me if I'm wrong, the analogy

6 would be, an example might be if a state passed an environmental

•7 law that found it was environmentally harmful for trains to come

8 through the state and the train was required to be-shut down and

9 pulled by mules through the State of Maryland across and over

10 into Virginia, at which time they could then operate wherever

11 they wanted, then clearly, that would be such an extreme example

12 that the federal law would completely preempt state law with that

13 kind of draconian, severe environmental regulation, correct?

14- MR. SNYDER: I think you're right. Your Honor.

15 THE COURT: And so that with respect to the matter of

16 sediment control, pollution control, water discharge, that your

17 argument is is that they are routine environmental protections

18 local, the steps taken by state and local authorities because

19 presumably Mr. Mayhew was joining in this argument and there are

20 certain regulations of the county that may be a little bit

21 different than a state in terms of permitting process. Correct,

22 Mr. Mayhew?

23 MR. MAYHEM: Yes, Your Honor.

24 THE COURT: In terras of clearing land away. But as

25 long as it's deemed to be a reasonable application and does not
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1 interfere with the operation of the railroad, that there's still

2 not been complete preemption, correct?

3 MR. SNYDER: That's correct, Your Honor.

A THE COURT: All right. Okay. I understand your point.

5 Thank you.

6 On this, Mr. Roddy, I'll note that Mr, Riffin has taken

7 the position that his clear lack of compliance with respect to

8 not obtaining the consent of a co-defendant as required under 28

9 U.S.C. Section 1446 can be excused because there's complete

10 preemption ia essentially the argument he's mad© on that. So

11 I111 certainly be willing to entertain any argument that you have

12 on behalf of Six M with respect to whether or riot there's

13 complete preemption or not.

14 MR. RODDY: Well, first of all, Your Honor, I am not

15 sure that that is at all the state of federal law.

16 THE COURT: Well, I'm not agreeing that it is either

17 quite frankly —

18 MR. RODDY: — and would like leave of the Court to

19 brief that specific argument as to whether 28 U.S.C. 1441 through

20 1447 is inapplicable in a case of complete preemption.

21 THE COURT: I'm not for a minute accepting that

22 Mr. Riffin with great deal of confidence asserts that to be

23 federal law. I'm just saying that that's his argument.

24 MR, RODDY: I understand, Your Honor.

25 THE COURT: And if you want to — I'll be glad to hear
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1 from you if you want to address the matter of complete

2 preemption. And you don't need to. I know you —

3 MR. RODDY: There are clearly two points I wish to make

4 to the Court on this.

5 THE COURT: Sure.

6 MR. RODDY: Point number one is Six M — the alleged

7 violations that the Department of Environment and Baltimore

8 County allege against Six M implicate no federal law. That's

9 number one. Number two is I believe that under 1441, should this

10 Court so wish, this Court could in fact divide the causes of

11 action,, divide the complaint into those which do deal with the

12 federal question and those which do not deal with the federal

13 question and have those that do not deal with the federal

14 question remanded to a court of state jurisdiction and I would

15 like also to ask the leave of the Court to brief that matter

'16 further because I believe that that is the subject of case law

17 interpreting 1441.

18 THE COURT: .All right. Well, let's wait to see if

19 that's necessary or not. You don't want to address the matter of

20 complete preemption?

21 ' MR. RODDY: Well, Your Honor, no.

22 THE COURT: Okay. That's fine. You may be seated. .

23 Trying to give you an opportunity. That's all.

24 MR. RODDY: No. I appreciate the opportunity and I

25 just, it really is something beyond the scope of my client's
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1 matter here.

2 , THE COURT: I understand. Mr. Riffin, I'd be glad to

3 hear from you now on this pointr sir.

4 MR. RIFFIN: With Your Honor's permission, I'd like to

5 address what Mr. Snyder raised a few minutes ago.

6 ' THE COURT: All right.

7 MR. RIFFIN: Mr. Snyder made reference to his Exhibit

8 15. What I'd like Your Honor to be aware of is that Exhibit 15

9 has to do with a totally different case which has nothing to do

10 with what we're talking about today and has nothing to do with

11 the May 20th decision from the Surface Transportation Board

12 giving me permission to operate line in York County.

13 THE COURT: In Pennsylvania.

14 MR. RIFFIN: In Pennsylvania.

15 THE COURT: The record should reflect there is no York

16 County in Maryland.

17 MR. RIFFIN: That's true, Your Honor,

18 THE COURT: So each time that Mr. Riffin refers to York

19 County, he's referring to York County, Pennsylvania and not

20 Maryland. Go ahead, Mr. Riffin.

21 MR. RIFFIN: I1*!! take a few seconds to dwell on

22 that —

23 THE COURT: You need not. You need not,. I've heard

24- all the argument I need to hear on whether you're a railway or

25 not.
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1 MR- RIFFIN: Okay. I'm basically in agreement with

2 Mr. Snyder that if this facility was not a railroad facility, one

3 would need that long list of permits that he says should have

4 been acquired before one could do what it is I've been doing.

5 I'm in basic agreement with his position. Where I disagree with

6 him is that a rail carrier — the construction of a railroad

7 facility is subject to the exclusive jurisdiction of the Surface

8 Transportation Board. There have been numerous courts and STB

9 decisions, all of which have been unanimous in holding that any

10 preclearance permitted requirements by a state or local

13. jurisdiction are preempted. Every case has said that. Even in

12 the Riverdale case. I've discussed the Riverdale case in my

13 memo. In the Riverdale case, the Surface Transportation Board

14 did not make a decision. It had no facts to make a decision

15 with. They speculated is all they did. The case ultimately was

16 dismissed because there wasn't an issue. So the STB speculated

n 'that rail carriers may be subject to fire, electrical, plumbing,

18 et cetera, codes. The STB's position on preemption is totally

19 irrelevant. Case law has held in the case of preemption, the

20 only forum that may make a decision regarding preemption is the

21 judicial forum. It is an exclusive prerogative of the judiciary

22 tp make that decision.

23 THE COURT: You do recognize, do you not, that in all

24 of these cases, it is well established under principles of

25 federalism that there is a presumption against preemption.
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1 MR, RIFFIN: Most definitely, Your Honor.

2 THE COURT: All right.

3 MR, RIFFIN: We start off with that presumption.

4 THE COURT: You start off with a presumption that the

5 states being independent sovereigns in our federal system. There

6 is a presumption that Congress does not intend to intrude upon

1 traditional prerogatives, which means that in. the absence of a

8 clarity of intent as some cases have said. Congress cannot be

9 deemed to have significantly changed that balance. Do you

10 recognize that?

11 MR. RIFFIN: Oh, most definitely, Your Honor.

12 THE COURT: So you start with a presumption against

13 preemption and you start with the burden of having to show that

14 there is complete preemption, not ordinary preemption or not

15 preemption with respect to certain issues. You start with the

16 presumption against you and you also start with the fact and then

17 with that presumption againat you, you must show that there is

18 complete and total preemption, correct?

19 MR. RIFFIN: I would agree with Your Honor.

20 THE COURT: All right. And rather than going case by

21 case, I understand your argument is is that all the cases

22 overwhelmingly support your position as far as you're concerned,

23 MR. RIFFIN: That's correct, Your Honor.

24 THE COURT: All right.

25 MR. RIFFIN: And the few cases where they've intimated
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1 that they didn't think preemption occurred, either they didn't

2 really address the issue because it wasn't an issue before the

3 Court and so the Court's opinion was strictly dicta at best,

4 speculation, at worst or the facts are so radically different,

5 they're just totally different from what's going on in this case.

6 We start off with you have to look at the statute itself. If the

7 statute explicitly says it preempts, then there is no further

8 incfuiry. That's where you stop the inquiry. In this case, we

9 have a statute that specifically states the jurisdiction of the

10 board over transportation by rail carriers and the remedies

11 provided in this part with respect to facilities of such carriers

12 and the construction, operation of facilities even if the tracks

13 are located or intended to be located entirely in one state —-

14 THE COURT: Let me ask you something, Mr. Riffin. In

15 terms of your argument — this goes back to the matter of your

16 argument as to you're being a railway or a railroad. Your

17 argument, as you interpret this statute, is such that there is

IB complete preemption with respect to any inherent state authority

19 of local power. If you have permission to operate a rail line in

20 let's say Alaska, you have a rail line to operate in Alaska, not

21 in York County, Pennsylvania, but Alaska and in connection with

22 your rail line in Alaska, you have equipment that you store in

23 Maryland somewhere and let's say it's railroad equipment, .

24 correct, for my sake of my argument. Your argument is because

25 you are operating a rail line in Alaska, that there is complete
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1 preemption with respect to any local or state control over .your

2 facilities having to do with the railroad that you choose to keep

3 here in Maryland and ship by truck from Maryland to Alaska. Is

4 that correct?

5 ME, RIFFIN: I'm basically essentially in agreement

6 with Your Honor. It doesn't —

•J THE COURT: That's the hypothetical I'm posing.

8 ' MR. RIFFIN: I agree. That is my position —

9 THE COURT: That's your position.

10 " MR. RIFFIN: ~ and I believe that's what the

11 statute —

12 THE COURT: So that's how you interpret the statute?

13 MR. RIFFIN: That's how I'interpret the statute, Your

14 Honor.

15 ' THE COURT: And therefore, that —

16 MR. RIFFIN: I think it is that broad.

17 THE COURT: I understand and your position is that it's

IB so broad that it would control the local powers with'respect to a

19 state or a county or a city with respect to land usef

20 environmental concerns or anything else. Just total, complete

21 preemption based, on language that you just, cited.

22 MR. RIFFIN: I would agree with Your Honor. That I

23 believe that is what that statute explicitly says. That's what

24 Congress wrote.

25 THE COURT: Because as I read, for example, Florida
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1 East Coast Railway Company v. City of West Palm Beach, the

2 Eleventh Circuit clearly doesn't interpret it that broadly. I

3 don't have any Fourth Circuit cases before me. But my reading of

A Florida East Coast Railway Company v. City of West Palm Beach,

5 Eleventh Circuit case, the Eleventh Circuit would totally reject'

6 that argument, but I'm just trying to make sure I understand what

7 your argument, is.

8 MR. RIFFIN: Actually, I'm not sure that the Eleventh

9 Circuit would reject the argument because of the facts of that

10 particular case. In that particular case, the facility that was

11 the subject of the litigation'while the land was owned by the

12 railroad, the only thing that, the only connection, the only

13 nexus of the railroad to that land was it owned it and it brought

14 rail cars there full. It removed rail cars after the tenant of

15 that property.emptied them. That's Rinker. In that case, if you

16 read that decision, what the courts, both the District Court and

17 the Circuit Court in Florida were looking at is the ownership of

18 equipment is very relevant if that equipment relates to the

19 movement of passenger or freight by rail. If on the other hand,

20 what is happening are services which don't relate to the

21 transportation by rail of freight or passengers, then for those

22 services, ownership of those services is very important. Arid in

23 that particular case, Rinker leased the land from the railroad.

24 After it did that, Rinker unloaded the rail cars, graded the

25 aggregate —
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1 THE COURT: So actually, rail cars running in this

2 area/ correct, in this case, in the case you're talking about

3 right now •—

4 MR. RIFFIN: In the Florida East Coast case —

5 THE COURT: Yes.

6 MR. RIFFIN: — the underlying and I actually think

7 part of the reason why the courts are ruling in favor of the city

8 has to do with how the case got started.

9 THE COURT: Well, what I'm saying in Florida East Coast

10 Railway Company, unlike here, you actually had a rail line, you

11 had cars operating on a rail line. But you didn't have a

12 situation of a rail line in another state in which the whole

13 • argument of being a railway is that you're storing equipment

14 relating the to rail line. In Florida East Coast Railway

15 Company, you had an actual line in the jurisdiction, correct? It

16 was being operated, upon which the railroad was operating,

17 correct?

18 MR. RIFFIN: But what the state was complaining about

19 was not the operation of the railroad and in fact, both the

20 District Court and the Circuit Court, they intimate that. If

21 Florida East Coast Railroad was doing what Rinker was doing,

22 there would be complete preemption. But it's the fact that it is

23 being done by a nonrail carrier, the activities that were

24 occurring at that cite were being carried on by someone who had

25 nothing to do with rail carriers. They weren't a rail carrier.
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1 They're just a local aggregate distribution company and that's

2 all they're doing. The railroad brings the aggregate on a car.

3 They empty the car, grade it, clean it, put it on a truck and

4 take it. to wherever it is they need it.

5 THE COURT: Let me ask you this.

6 MR. RIFFIN: Nothing to do with the operation.

7 THE COURT: Let me ask you this, Mr. Riffin. If you

8 were deemed to be in total compliance with a local regulation in

9 terras of sediment control or whatever, how is the operation of

10 the railroad being impeded in any way?

11 MR. RIFFIN; In this particular case, the State has

12 indicated that it will not permit me to construct a railroad

13 facility at this site. Essentially, that's the position of the

14 State. You will not construct a railroad facility at this site

15 period. They've intimated that I could ask for their permission

16 to do it and they've at least intimated I think that they might

17 at least entertain the idea of permitting me, but the bottom line

18 is they won't. The bottom line is the Baltimore County code

19 specifically says you shall not do anything in the a river rain

20 floodplain and it's that explicit. You shall do nothing in a

21 river rain floodplain. There is no argument that what I am doing

22 is in a river rain floodplain, I do take objection to

23 Mr. Snyder'g statement that I have placed material in the flowing

24 waters of Beaver Dam Run because I have not done that. I've been

25 very careful not to do that. I have not polluted or contaminated
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1 that stream in any manner whatsoever.

2 THE CODRT: We're not getting into the merits of your

3 environmental dispute with the county and with the State. My

4 point is is that there's clear authority which I've reviewed in

5 preparation of today's hearing which supports the proposition

6 that local regulations of railroads are not preempted by the

7 Interstate Commerce Commission Termination Act when they are

8 deemed to be reasonable and nondiscriminatory environmental

9 restrictions which do not unduly burden interstate commerce. So

10 that there's clear authority for the fact that unless it unduly

11 restricts a railroad from conducting its operation that

12 reasonable and nondiscriminatory environmental restrictions have

13 been upheld by other courts including not just the Eleventh

14 Circuit, the First Circuit, for example, in a case I think the

15 State has cited, noting that that's not been deemed to be

16 unreasonable or discriminatory. And so my question to you is in

17 terms of your arguing to this Court to find complete preemption,

18 where is that, where are those regulations deemed to be in your

19 eyes unreasonable or discriminatory?

20 MR. RIFFIN: If the State prevails and the Court finds

21 that I'm required to get their permit, they're not going to issue

22 the permit. Therefore, I can't use this — I can't develop this

23 site as a railroad facility as I am presently attempting to do.

24 Their request is that I return this to the condition it was in

25 before I started and the condition it was in before I started,
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1 you couldn't do anything here. This facility is being used to

2 store not only railroad track maintenance related equipment.

3 It's also being used to store track ballasts. It will be used to

4 repair rail cars and to store rail cars. Everything at this site

5 integrally. That word is not in the statute by the way. The

6 term economic regulation. The term economic is not there.

7 Neither is the term integral. Those terms have been added in a

8 few court cases, but they're not in the statute. As I said

9 earlier/ you need to read the express language of the statute.

10 Those words aren't there. Even if they were there/ even if I

11 were to concede that, and I'm not, that in order to be completely

12 preempted, it has to be integrally related to your rail

13 operations, I would say in. this case, it is integrally related to

14 my rail operations. Basically/ a vast majority of my

15 railroad-related equipment is sitting on this site. Not only

16 equipment, but material to construct railroad property. That's

17 what this cite is used for. If I can't use this site for that

18 purpose, it severely limits my ability to carry on my railroad

19 operations. I don't have permission —

20 THE COURT: To carry on your railroad operations in

21 Pennsylvania.

22 MR. RIFFIN:1 In Pennsylvania which is what all this

23 relates to. Pennsylvania is only twenty, minutes away from this

24 site. That's why this site is very handy. And in fact, the New

25 Freedom end portion of the line which I propose to operate is
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1 actually closer to this site than it would be to York. At the

2 present, I don't have a facility in Pennsylvania where I could

3 store what you see on this property. If I am prohibited from

4 storing it on this property, basically, I've just been put out of

5 business. And as the injunction cases point out which we'll hear

6 another day, one of the grounds for an injunction is to enjoin a

7 state from enforcing —

8 THE COURT: If the Court determines there's no

9 jurisdiction, we don't have another day on the injunction.

10 MR. RIFFIN: That's true, Your Honor.

11 THE COURT: You might as well address it now because if

12 . I remand this case back to the State, that's it, I don't have

13 jurisdiction. , So if you have an argument you want to make on

14 injunctive relief, I suggest you make it now.

15 MR. RIFFIN: A number of cases have ruled. Bank One —

16 I cite them in the memoranda that accompanied my motion, my

17 complaint for injunctive relief, counterclaim for injunctive

18 relief and ray motion for preliminary injunction and my request

19 for a permanent injunction. In those cases, normally when one

20 requests an injunction, you have to establish four factors which

21 Mr. Snyder has already pointed out,

22 . THE COURT: Under the Blackwelder case of the Fourth

23 Circuit including, one of the four of which is likelihood of

24 success on the merits.

25 MR. RIFFIK: Yes. In those cases, the courts have
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1 ruled that if one shows that the statute preempts the state law

2 which you are attempting to enjoin, then two of those essential

3 elements no longer are applicable. You no longer have to show

4 the injunction is in the public interest, nor do you have to show

5 the balance of hardships favors the movant versus the other

•6 party. Any harm which the State may suffer becomes irrelevant.

7 Those aren't my words. Those are the words of the court. The

8 courts have also said because the opposing party is the State and

9 because one cannot sue the State for monetary damages, if the

10 actions of the railroad will cause some economic loss to the

11 railroad, that is irreparable harm per se. They also say that if

12 what this State proposes to do with its statute, effectively

13 would put the railroad out of business. That is the most extreme

14 kind of irreparable harm. This is all the Dakota Minnesota

15 case —

16 THE COURT: Well, the simple answer to that is you can

17 store'your facilities somewhere else in proximity of your line

18 that you're operating in Pennsylvania,

19 MR. R1FFIN; Except I don't have another facility.

20 THE COURT: And the answer to that is find one. You're

21 not going to seriously suggest to this Court there is no facility

22 anywhere in the entire State of Pennsylvania where you can store

23 railroad equipment, are you?

24 MR. RIFFIN: 1 wouldn't say that, Your Honor, No.

25 THE COURT; Quite frankly, that would be ludicrous for
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1 you to suggest that. I mean the argument that —

2 MR. RIFFIN: I would agree. One could likely find a

3 place someplace in Pennsylvania if you look long enough and

4 you're willing to pay enough that you could do this.

5 THE COURT: Sure.

6 MR. RIFFIN: But in this particular case, all I have to

7 establish for the injunction purposes is will I suffer

8 irreparable harm, will I suffer an economic loss —

9 THE COURT: Well, I don't want to get too far off from

10 this. I want to make sure you have an opportunity to express

11 your view on preliminary injunction and the four-point

12 Blackwelder test because that's what's applicable here is the

13 Blackwelder test on any of these matters from the Fourth Circuit

14 and you don't even get there unless there's the jurisdiction of

15 the Court, which means your most immediate problem is with

16 respect to convincing the Court that there is complete, total

17 preemption as manifested by an intent of Congress with respect to

18 local environmental regulations. That's the precise issue, isn't

19 it?

20 MR. RIFFIN: Yes.

21 THE COURT: So essentially, your view is that local

22 regulations of railroads, regardless of what they are, be they

23 economic, be they environmental are preempted by the ICCTA across

24 the board, correct?

25 MR. RIFFIN: That would be my position. I get that
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1 from —

2 THE COURT: Do you have any Fourth Circuit authority to

3 support that?

4 MR. RIFFIN: No court to my knowledge in the Fourth

5 Circuit has had an opportunity to make a decision. This is a

6 case of first impression not only for Maryland, but for the

7 Fourth Circuit.

8 THE COURT: I can't find any authority that would

9 compel this Court to determine that across the board, state and

10 local environmental laws are totally preempted by the ICCTA and

11 that's essentially what you're urging this Court to do.

12 MR. RIFFIN*. I believe the Auburn case actually does

13 state that.

14 THE COURT: I understand.

15 MR. RIFFIN: I haven't seen a case which says a

16 railroad is subject to a state's environmental laws. That

17 doesn't mean some state might not rule that. Just no state has

18 so far and I don't think they're likely to. Contrary to what

19 Mr. Snyder represented to the Court, the Surface Transportation

20 Board when you file an application, regardless of which kind you

21 file, you actually have to submit ten copies of what you file and

22 it is distributed to all the department heads and one of those

23 department heads is the Environmental Review Section. My notices

24 of exemption, all three of them were reviewed by the

25 Environmental Section of the —



1 THE COURT: That argument goes back to whether you're a

2 railway or not, I mean my point is for the sake of argument,

3 I've given you the benefit of the doubt not to get bogged down in

4 that. But on the matter of complete preemption, is there

5 anything else you want to argue with respect to complete

6 preemption?

7 MR. RIFFIN: I would just continue to point out what I

8 tried to point out earlier. I was reading to you 49 U.S. Code

9 10501(b) and I said the jurisdiction of the board over railroad

10 facilities is exclusive. Transportation is very broadly defined.

11 A number of courts have indicated is extremely broadly defined.

12 You can't imagine a more broadly defined definition than the

13 words transportation as it turns out. And transportation

14 includes a facility or equipment of any kind regardless of

15 ownership or an agreement concerning uae.

16 THE COURT: I understand your argument, Mr. Riff in. I

17 mean you have a very broad definition of transportation and a

18 very broad definition of the Interstate Commerce Commission

19 Termination Act and you've acknowledged that your view of it is

20 is that it precludes any and all state and local environmental

21 - laws being enforced with respect to anything defined as a railway

22 and you've also indicated that your definition of a railway would

23 include storing equipment for a rail line, no matter how short in

24 Alaska and shipping equipment from Maryland to Alaska by truck.

25 That in your view that brings you within a definition of a



1 railway in terms of a railway facility. You've clearly indicated

2 to this Court your position regardless of how extreme it is and

3 I'm just trying to make sure that I'm giving you any opportunity

4 to, apart from your personal opinions of the law, if you can give

5 me anything else on which you believe that this Court should go

6 against the presumption against preemption which limits

7 congressional intrusion into State prerogatives and the clear

8 case law and what the Court finds is certain principles of

9 federalism to convince this Court that there is complete

10 preemption across the board by the ICCTA. Anything else you want

1.1 to add?

12 MR. RIFFIN: I believe, Your Honor, the Cedar Rapids

13 case is on point. In the Cedar Rapids case, the question was has

14 the 1CCTA completely preempted the regulation of the abandonment

15 of rail lines? The abandonment of rail lines and rail facilities

16 are in the same statute a few words apart. The only difference

1.7 is one is, has to do with abandonment of rail lines. The other

18 one has to do with railroad facilities. The Cedar Rapids case.

19 In that case, the, court exhaustively reviewed both the Interstate

20 Commerce Commission Act which preceded the Surface Transportation

21 Board and found complete exemption existed prior to ICCTA. Then

22 it went on to say with ICCTA, we have complete preemption. In

23 particular, abandonment of rail lines. The term, abandonment of

24 rail lines, is but a few words removed from the word, facility,

25 in exactly the same statute. I think it would be difficult to
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1 argue that abandonment of rail lines is completely preempted, but

2 two words over, that word isn't, which is the word facilities.

3 We start off with reading the statute. The statute is incredibly

4 explicit. It says the Surface Transportation Board has exclusive

5 jurisdiction over rail facilities. The State has argued. If the

6 State does not have the right to enforce its regulations in state

7 court, it has no remedy. I would disagree with the State. This

8 discussion should be occurring before the Surface Transportation

.9 Board. If the State objects to the construction, operation or

10 maintenance of this facility, that objection should be addressed

11 to the Surface Transportation Board. The Surface Transportation

12 Board has the authority to order me to do things differently than

13 what I have done. We're in the wrong forum. This should be

14 . 'before the Surface Transportation Board.

15 THE COURT; Well, I think that may be the first time

16 you agree with all the other lawyers because every other lawyer

17 in this courtroom certainly believes we're in the wrong forum

18 this afternoon here in federal court, Mr. Riffin.

19 MR. RIFFIN: The only difference is —

20 THE COURT: Maybe we're making progress here.

21 MR. RIFFIN: They think we should be in a state court.

22 I would say we shouldn't be in the state court. We shouldn't be

23 in this court. I would agree with Your Honor. This court does

24 not even have jurisdiction over this matter. Only the Surface

25 Transportation Board has jurisdiction. Arid for that reason, the
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1 whole case should be dismissed, not only because this Court

2 doesn't have jurisdiction, but the state courts don't have

3 jurisdiction. It is the exclusive right of the Surface

4 Transportation Board to regulate railroad facilities.

5 THE COURT: What is the citation of the Cedar — I'm

6 sorry. The Cedar Rapids case is a decision by the Northern

7 District of Iowa in 2003, correct?

B MR. RIFFIN: Yes.

9 THE COURT: And that related to a removal of a

10 committee with respect to abandonment of clear rail lines,

11 correct?

12 MR. RIFFIN: Yes, it was. And it was a removal case.

13 THE COURT: All right. I understand. Anything

14 further, Mr. Riffin? We've made some progress. Now you're even

15 saying we shouldn't be in this courtroom. So I feel like I've

16 made some progress up here. Anything else, Mr. Riffin?

17 MR. RIFFIN: I might reiterate all the previous cases.

18 I've indicated that even the Surface Transportation Board when it

19 speculated that rail carriers may be subject to plumbing, fire,

20 et cetera, codes, it would only be subject to them so long as the

21 local agency did not request the railroad obtain a permit. And

22 in this case, if I'm not obligated to obtain a permit, the State

23 has no case.

24 ' THE COURT: All right. Thank you, Mr. Riffin. Mr.

25 Snyder, I'll be glad to hear from you to wrap up. It's your
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1 motion on this. Well, if you will address the argument — the

2 defendant, Riffin, has noted in Cedar Rapids v, Chicago Central

3 and Pacific Railroad at 265 F. Sup, 2nd 1005, a case out of the

4 Northern District of Iowa/ that the U.S, District Court in that

5 case allowed removal of state law claims and found apparently

6 complete preemption with respect to the matter of abandonment of

7 rail lines. The Court would note for the record here, we don't

8 have rail lines. We have a storage facility relating to a rail

9 line in Pennsylvania, There is no rail line that's been

10 presented to this Court, But I .just want to note if there is any

11 other response you want to make to that in case I'm missing

12 something here.

13 MR. SNYDER: I would just underscore that the court

14 itself said that enacting the ICCTA, Congress intended to occupy

15 completely the field of state economic regulation of railroads.

16 And if the.language of the statute says that the remedies

17 provided in the ICCTA. are exclusive, the remedies available in

18 the ICCTA are overwhelmingly about the economic operation of rail

19 lines. They're not about environmental regulation. You've

20 anticipated all of my comments about the extremeness of

21 Mr. Riffin's position and I won't go into that, I will note

22 though if there's — at one point Mr. Riffin argued that the

23 Surface Transportation Board's interpretation of the ICCTA is

24 irrelevant because only a federal court can interpret federal

25 statutes. Later on, he argued that we shouldn't even be here.
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1 That the Surface Transportation Board has exclusive jurisdiction

2 over these things. Well, if the Surface Transportation Board has

3 exclusive jurisdiction, we should be reading their cases and how

4 they interpret the statute that they are charged with

5 administering and they make clear time and time again that the

6 state and local regulation that's at issue here in this case is

7 not preempted. It's the preclearance permitting requirements

8 that are in certain circumstances. But not the type of sediment

9 control, sediment pollution, water pollution, best management

10 practices that are at issue in this case. Thank you.

11 THE COQRT: All right. Mr. Snyder, let me just verify

12 one matter. The other case before this Court is State of

13 Maryland, plaintiff, versus James Riffin, et al., RDB-04-1342,

14 civil case. The identical arguments were presented in that case.

15 Is there any distinction between that case and this case?

16 MR. SNYDER: Not on the complete preemption, but on the

17 merits of the ordinary preemption argument. There are —

18 THE COURT: T thought there were. I looked at some of

19 the submissions.

20 - MR. SNYDER: Yes.

21 THE COURT: Mr. Riffin, are they essentially the same,

22 but for the merits of the matter of ordinary preemption versus

23 complete preemption? The same legal issue is involved, correct?

24 MR. BIFFIN: I would say yes. I would agree with Your

25 Honor. Yes,
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1 • THE COURT: Okay. All right. Thank you, gentlemen..

2 This Court granted a rather speedy hearing in this particular

3 case in light of the fact that the lawsuit in this case was filed

4 on August the 30th, just last, essentially within the last ten

5 days, The lawsuit was filed on August the 30th. There was then

6 a removal. The lawsuit was filed on August 30th. The plaintiffs

7 brought suit against the defendants, James Riffin, and- his

8 contractor, the Six M Company. There was a removal to this court

9 on September the 3rd. The Baltimore County Circuit Court on

10 August the 30th issued a temporary restraining order and

11 scheduled a hearing for a preliminary injunction tomorrow/

12 September 9. The ten-day temporary restraining order issued by

13 Baltimore County/ thfe Circuit Court for Baltimore County was

14 scheduled to expire tomorrow, September the 9th at 4:00 p.m.

15 Soon after filing the complaint, plaintiffs learned that the

16 defendants were dumping construction and demolition debris at the

17 construction site at issue. Essentially, then the plaintiffs

18 filed a Motion- to Remand this 'case to the Circuit Court of

19 Baltimore County arguing that in the event that there was not a

20 remand/ that that temporary restraining order would essentially

21 expire tomorrow afternoon. Accordingly/ this Court immediately

22 scheduled a hearing on the Motion to Remand. The Court would

23 note that literally almost the identical issues are still pending

24 before this Court in another case, the State of Maryland v. James

25 Rlffln, Civil Number RDB~04-Civil-1342.
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1 The basis of the defendant's removal petition is that

2 his business is a railroad and that he is therefore entitled to

.3 the protection, of the Interstate Commerce Commission Termination

4 Act, ICCTA, which he claims completely preempts all of the

5 plaintiffs' state law claims and efforts at environmental

6 regulations. The defendant. Riffin, has candidly acknowledged

7 that 'in his view there can be no enforcement of state or local

8 environmental laws because all such laws would be preempted by

9 his argument that his business is a railroad and all such

10 regulations would be preempted by the ICCTA. As a companion to

11 the Motion to Remand filed by the plaintiffs, Maryland Department

12 of the Environment and Baltimore County, the co-defendants in

13 this case, the Six M Company, the co-defendant. Six M Company/

14 has filed a motion today literally minutes before I took the

15 bench/ a Motion to Remand for Failure to Obtain Proper Consent,

16 noting failure of the defendant, James Riffin, to comply with the

17 requirements of 28 United States Code Section 1446. Mr, Riffin's

IS response as to that is that there is complete preemption of the

19 entire question by the ICCTA. Therefore, any lack of compliance

20 with the requirements of Section 1446 are of no moment. The

21 Court, first of all, finds that it is questionable whether or not

22 Mr. Riffin would qualify as a railroad or a railway with respect

23 to his operations in Maryland. But for the sake of argument, the

24 Court will make a finding that even if Mr. Riffin is deemed to be

25 a rail carrier in light of the, some authority he's been given by
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1 the Surface Transportation Board,to operate a rail line in

2 Pennsylvania, albeit not in Maryland, that even if he is a rail

3 carrier and for the sake of argument, the Court will assume he is

A a rail carrier, there is simply not complete preemption in this

5 case. Accordinglyr on that basis alone, there is not complete
1

6 preemption in this case. The defendant, Six M Company, has aptly

7 noted a failure to comply with the requirements of 28 United

8 States Code, Section 1446 in Mr. Riffin's notice of removal.

9 Furthermore, because there is a requirement of complete

10 preemption, the Court notes that consideration of preemption

11 under the supremacy clause starts with the basic assumption that

12 Congress does not intend to displace state law. The Court would

13 not that principles of federalism dictate to this Court that in

14 the absence of clarity of intent. Congress cannot be deemed to

15 have significantly changed the federal state balance. If- a

16 federal statute's terms can be read sensibly not to have a

17 preemptive effect, the presumption against preemption controls

IB and no preemption may be inferred. Those principles of

19 federalism compel this Court to find that•the applicable statute

20 in question, the Interstate Commerce Collision Termination

21 Action, can be read sensibly not to have a preemptive effect and

22 this is consistent with other cases which rule in favor of the

23 matter of a presumption against preemption. A presumption, which

24 the defendant, Riffiri, has failed to overcome in this case. The

25 Supreme Court in the Metrodonna case, at 518 U.S. and
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1 particularly at page 485 noted these very principles of

2 federalism. The First Circuit in Boston and Maine Corporation v.

3 Town of Air noted that local regulations of railroads are not

4 preempted by the ICCTA when the laws are deemed to be reasonable

5 and nondiscriminatory environmental restrictions, which do 'not

6 unduly burden interstate commerce or unduly restrict the railroad

7 from conducting its operations. I don't find that the

8 application of these provisions unduly restrict this railroad,

9 assuming we call Mr. Riffin a railroad and for purposes of this

10 opinion, I'm granting him that he may be a railway, although I'm

11 not making that finding, from conducting his operations. These

12 types of regulations are not intended by Congress to be

13 completely preempted by ICCTA and applying those principles of

14 federalism across the board in this case, the Motion to Remand

15 filed by the Maryland Department of Environment and Baltimore

16 County is granted. The Motion to Remand for Failure to Obtain

17 Proper Consent of the Defendant, Six M Company, is granted.

18 Accordingly, this Court will issue an order granting those

19 Motions to Remand and issue an order remanding this c.ase back to

20 the Circuit Court for Baltimore County. The Court would note

21 that the counsel have indicated that the identical issues apply

22 in the case of State of Maryland v. James Riffin in Civil Number

23 RDB-04-1342, a civil case. Baltimore County is not a party in

24 that case, but the same principles apply. Accordingly, for

25 reasons stated on the record in this case, the Motion to Remand
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1. of the State of Maryland in that case is granted and an order

2 shall be issued remanding that case back to the Circuit Court.

3 "Was that also Baltimore County, Mr. Snyder?

4 MR. SNYDER: Yes, it was. Your Honor.,

5 THE COURT: All right. An order will be issued

6 tomorrow remanding that case back to the Circuit Court for

7 Baltimore County for the reasons stated by the Court in this case

8 after hairing heard argument of counsel and argument of the pro se

9 defendant, Mr. Riffin. An opinion will follow with respect to

10 both of these cases and I will issue an opinion in that regard

11 forthwith.

12 With respect to the matter of the State of Maryland v.

13 James Riffin in Civil Action Number, it would be

14 RDB-04-Civil~2789, 1 understand in that case, Mr. Snyder, there's

15, ,,a question of propriety of removal with respect to portions of a

16 claim already adjudicated in the State District Court, correct?

17 MR, SNYDER: Your Honor, I believe 2789 is the county's

18 case.

19 THE COURT: I'm sorry, I thought it was. I have State

20 of Maryland v. Riffin in the case captioned State of Maryland v.

21 Riffin.

22 MR. SNYDER: With that number?

23 THE COURT: That how it's captioned by the court. The

24 clerk's office could be in error in that regard. I'm just

25 looking through — and that essentially arrived, Notice of
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1 Removal arrived in that case on. September the 2nd. There is no

2 pending motion, There is just a Notice of Removal in that case

3 and it's removal — perhaps if you can educate me on this, Mr.

4 Mayhew. There's been no response filed yet in terms of seeking

5 of a remand. Can you educate me on that case, please?

6 MR. MAYHEW: Yes, I believe I can and I'll apologize

7 for not being entirely familiar with it because I'm really only

8 down here because Mr. Loskot —

9 THE COURT: I understand.

10 MR. MAYHEW: — who is handling the case is not

11 licensed to be here. However, my understanding of the case is

12 it's been fully litigated through the Baltimore County court

13 system. The suit was served on him a long time ago. Hence our

14 position is going to be the time to remove it would have been

15 thirty days from the time he was served with that initial suit.

16 Instead he litigated it through the state court system and now

17 seeks to remove essentially a final judgment.

18 ' THE COURT: All right. According to the submissions ™

19 Mr. Riffin, if you'll stand, please, sir? According to the

20 submissions on July 28, 2004, you appeared in the District Court

21 of Maryland for Baltimore County where you presented a Motion to

22 Dismiss for Lack of Jurisdiction to Judge Robert Cahill, Jr. and

23 the Motion to Dismiss — the plaintiff requested the matter be

24 postponed and the trial was postponed until August 5 and then on

25 August 25 rather, on August 25, the Court held that the Baltimore
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1 County Fire Prevention Code was not preempted by ICCTA. Is that

2 correct?

3 MR. RIFFIN: That's true, Your Honor.

4 THE COURT: All right. And essentially, your same

5 arguments with respect to preemption would apply here. Is that

6 also correct?

7 MR. RIFFIN; Complete preemption isn't necessary in

8 that case, taut I still think it is preempted and I still think

9 it's complete preemption.

10 THE COURT: All right. So essentially, you've sought

11 to remove the case here to this court after a determination by a

12 judge of the District Court of Maryland, for Baltimore County,

13 correct?

14 MR. RIFFIN; That's correct, Your Honor,

15 THE COURT: And you didn't take an appeal of that case

16 in the state system, correct?

17 MR. RIFFIN: That is correct. The statute says that

18 within thirty days of receiving an order and I think Judge

19 cahlll's order was an order.

20 THE COORT: All right. Arid you disagree with Judge

21 Cahill on that and that's the basis of you removing it to this

22 court, correct?

23 MR. RIFFIN: That's correct, lour Honor. -

24 THE COURT: All right. Given I've ruled on two of the

25 three Riffin cases, Mr. Mayhew, I'd like a very quick response by
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1 Baltimore County to this if you would please in terms of —

2 Baltimore County will be filing a Motion to Remand. Is that

3 correct?

4 MR. MAYHEW: Yes, Your Honor.

5 THE COURT: All right.

6 MR. MAYHEW; And it will be primarily on procedural

7 grounds that make it real easy for the Court.

8 THE COURT: All right. I'd like to have that be

9 submitted in the next seven days if you could, please?

10 MR. MAYHEW: Yes, Your Honor.

11 THE COURT: All right. So I've ruled on two of the

12 three Riffin cases and Baltimore County will submit on the other

13 case. Is there anything further to be handled from the point of

14 view of the state, Mr. Snyder?

15 MR. SNYDER: No, Thank you, Your Honor.

16 THE COURT: Yeah. Anything further from the point of

17 view of the defendant/ Six M Company, Mr. Roddy?

18 MR. RODDY: No.

19 ' THE COURT: Mr. Livingston?

20 . MR. LIVINGSTON: Yeah, We have a proposed order for

21 the Court. It's been attached to our Motion for Remand. If that

22 would be suitable —

23 THE COURT: Let me take look here.

24 MR. LIVINGSTON: That might be suitable right now. It

25 can be executed.
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1 THE COURT: That will be great. Hold ,on one second.

2 (Pause.)

3 MR. LIVINGSTONr Other than a couple of typos, I think

4 it's ready, toward the end there.

5 THE COURT: All right. And I note, Mr. Snyder, you

6 have a proposed order for the Court here remanding as well,

7 correct?

8 MR. SNYDER: Well —

9 THE COURT: tt appears you do,

10 MR. SNYDER: Does it appear I do? Okay.

11 THE COURT: No, no. I'm sorry. Wait a minute.

12 MR. SNYDER: I don't think I do.

13 THE COURT: Nor no. No, you don't.

14 MR. SNTOER: No.

15 THE COURT: All right. If counsel will wait around,

16 I'll have an order entered and I'll make sure you have a copy of

17 the order.

18 MR. SNYDER: I'd appreciate that, Your Honor.

19 THE COURT: You're going to need this for the state

20 court. Yea, the Six M defendants. Having considered the Motion

21 to Remand and the memorandum of law in support filed by the Six M

22 Company, this Court finds that the Notice of Removal filed by

23 Mr. James Riffin does not contain the required consent of its

24 co-defendants. Accordingly at 4:40 o'clock p.m. It's very

25 precise, Mr. Livingston. I'm impressed. On this 8th day of
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1 September, 2004, it is ordered that the case of Maryland

,2 Department of Environment, et. al. v. James Riffin, et, al. be

3 remanded to the — you have the Maryland Circuit Court. It's the

4 Circuit Court for Baltimore County,

. 5 MR. LIVINGSTON: Yes, air. And it should be for its

6 proceedings.

7 . THE COURT: For its proceedings concerning the Maryland

8 Department of Environment's Motion for Preliminary Injunction.

9 I'll tell you what. Why don't you give me ten minutes? Irm

10 going to take a ten-minute recess and I've got another matter to

11 immediately deal with. Actually/ if you all can step back on

12 this and I'll have an order, a complete order addressing both
\

13 . motions in one order. If you all will just wait around for about

14 ten minutes? The Court is not going to take a recess. We're

15 just going to ask counsel to step back for one second.

16 (Recess.)

17 THE COURT: Counsel and Mr. Riffin, I have prepared an

18 order in this particular case, Maryland Department of the

19 Environment, et. al., plaintiffs, v. James Riffin, et, al.,

20 defendants. For the reasons stated on the record in open court

21 this date, it is this 8th day of September, 2004 by the Court

22 ordered, one, that Plaintiffs' Motion to Remand pursuant to 28

23 U.S.C. Section 1447(c) is granted. Two, that defendant, Six M

24 Company's Motion to Remand is granted, Three, that the Clerk of

25 this Court shall transmit a certified copy of this order and the



1 court record herewith to the Clerk of the Court for the Circuit

2 Court for Baltimore County forthwith and that the Clerk of this

3 Court shall close this case.

•4 In the companion case of State of Maryland v; James

5 Riffin. Civil Number RDB~G4~1342, Mr. Snyder, counsel for the

6 State of Maryland in both cases, and Mr. Riffin, the defendant in

7 both cases, have aptly noted the identical issues on preemption

8 before the Court in that case. There was a pending Motion to

9 Remand that was pending before this Court. As a result of a

10 thorough discussion on the record this afternoon, for the reasons

11 stated on that record in open court, it is this 8th day of

12 September, 2004 by the Court ordered that the Plaintiffs' Motion

13 to Remand pursuant to 28 U.S.C., Section 1447(c) is granted.

14 That the Clerk of this Court shall transmit a certified copy of

15 this order and the court record herewith to the Clerk of the

16 Court for the Circuit Court for Baltimore County and that the

17 Clerk of this Court shall close this case. And counsel will be

18 given copies. Is there anything else from the point of view of

19 the plaintiffs, Mr. Snyder?

20 MR, SNYDEB; No, Your Honor.

21 THE COURT: Is there anything else from the point of

22 view of the defendant, 3M Company, Mr. Roddy? Six H, Six M.

23 You probably wished you represented 3M. It's Six M.

24 MR. RODDY: Hope springs eternal, Your Honor. Ho, Your

25 Honor.
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1 THE COURT: All right. Okay. Mr. Riffin, anything

2 further from the point of view of those two cases?

3 .MR. RIFFIN: No, Your Honor.

4 THE COURT: All right. And then the third caser I've

5 told Baltimore County to go ahead and file the appropriate motion

6 ,and we will deal with it. The Court simply cannot violate the

7 clear principles of federalism, Mr. Riffin, with respect to the

8 extremely broad interpretation that you would give the ICCTA and

9 accordingly, the motions have been granted. Thank you, counsel.

10 (Proceedings concluded.)
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MARYLAND DEPARTMENT OF THE * IN THE
ENVIRONMENT, et aL,

* CIRCUIT COURT FOR
Plaintiffs,

* BALTIMORE COUNTY

1 * Case No. 03-C-04-008920
JAMES RIFFIN, et al., *rA #

Defendants.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * , * * * * * * * * * * * * * * * * * *

ORDER OF PERMANENT INJUNCTION

Before the. Court is the Motion to Dismiss filed by defendant James Riffin, which was

converted to a motion for summary judgment by Judge John O. Hennegan in open court at

the hearing on September 9,2004; and the Motion to Dismiss Counterclaim and the Cross-

Motion for Summary Judgment, filed by .plaintiffs,'the Maryland Department of the
• .. i

Environment and Baltimore County, Maryland.

The Court has read and reviewed the Complaint for Injunctive Relief and Civil

Penalties, and the various and sundry papers filed herein, including the arguments and the

grounds and authorities therefor set forth in defendant's Memorandum in Support of Motion

to Dismiss, and in plaintiffs' Memorandum in Support of Motion to Dismiss Counterclaim

and Cross-Motion-for Summary Judgment, together with the exhibits attached thereto, and

has heard and considered the arguments advanced in open court by the parties hereto. The

Courtnotes with interest and considers persuasive the reasoning articulated in open court on

the record by the Honorable Richard D, Bennett, as set forth on pages 55-59 of Transcript

of Motions Hearing, Exhibit 2 to plaintiffs3 Memorandum in Support of Motion to Dismiss

Counterclaim and Cross-Motion for Summary Judgment.

NOW, THEREFORE, in consideration of the above, the Court finds and holds that

there exists no genuine dispute of material fact between the parties, and that plaintiffs are
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entitled to judgment as a matter of law. Wherefore, it is this /YM day of November, 2004,

by the Circuit Court for Baltimore County, ORDERED AND ADJUDGED

. 1. that defendant's Motion to Dismiss / Motion for Summary Judgment be, and

his hereby,DENIED;

2. that plaintiff' Cross-Motion for Summary Judgment be, and it is hereby,

GRANTED;

3. that plaintiffs' Motion to Dismiss Counterclaim be, and it is hereby,

GRANTED;

4. that Mr. James Riffio, his agents, servants, employees, representatives, and

independent contractors, and all persons acting in behalf of or in concert with him be, and

they are hereby, permanently enjoined to comply with all applicable provisions of State and

local law, and specifically, Title 5, Subtitle 5 of the Environment Article of the Annotated

Code of Maryland; Title.4, Subtitle 4 of the Environment Article of the Annotated Code of

Maryland; Title 9, Subtitle 3 of the Environment Article of the Annotated Code of Maryland;

Article 33, Title 5 of the Baltimore County Code; and Title 4^ Subtitle 1 of the Environment

Article of the Annotated Code of Maryland;

5. that Mr. RifiEn be, and he is hereby, permanently enjoined from conducting

or performing any further earth-moving, construction, dumping, excavation, or grading

activities at the properties located and known as 10919 York Road^and 13 Beaver Run Lane,

in Cockeysville, Baltimore County, Maryland (**the Site");

6. that Mr. RifYm be, and he is hereby, permanently enjoined to stabilize all

exposed soils at the Site with seed and straw, and permanently enjoined to install all

necessary sediment controls approved by Baltimore County; '.

-2-



- 7. that Mr, Riffin be, and he is hereby, permanently enjoined -to relocate all

equipment presently on or at the Site to an appropriate and legally authorized location other

than a location within the boundaries of the Site;

8. that Mr. Rififin be, and he is hereby, permanently enjoined from interfering

with the activities of the Maryland Department of the Environment or Baltimore County, or

their agents, employees, officials, representatives, or contractors, to remove and dispose of

all stockpiled fill, ballast, and other stone or cement materials, including concrete railroad

ties, from the Site and to store or dispose of said fill, ballast, and other stone or cement

materials at appropriate and legally authorized locations pursuant to law;

9. that if Mr, Riffin wishes to conduct any earth-moving, construction, dumping,

excavation, or grading activities at any time.hereafter, he shall submit grading and sediment

control plans to .Baltimore County for its approval, and shall apply to the Maryland
, i

Department of the Environment for permits under §§ 5-503 and 9-323 of the Environment

Article of the Annotated Code of Maryland;

10. that pursuant to section 4-417 of the Environment Article of the AnnpUted

Code of Maryland, Mr. Riffin shall, within/to days of me date of this Ordfifr, pay a civil

penalty to the Maryland Department of^he Environment In the amount of One Hundred
\ ''" / \ /

Twenty-Five Thousand and 00/100pollars ($125,000.00), o\VingtohisDWcernentofsoiland

sediment in a location on^ntGic^ likely to cause sediment pollutign^in violation of section

4-413 of said Article;

11. that pursuant to.section 9-342 ofjtorjBcvironment Article of theAnaotated
' V

Code of Maryland,\Mr. Riffin shall, witMn^O days oithe date of this Order, pay a ci

penalty to the Marylandl&^artmenJ^fme Environment inIhe amount o£Fifty Thousand and

-3-



00/100 Dollars ($50,000.00), owJBg-t^his unpermitted^chareeNrf sediment-end other

pollutants into the\waters oj^fie State,,in violation omid Article;

12. that pursuant to sections 33-5-302 (c) and (e) of the Baltimore County Code,

Mr. Riffin shall, AN

County, Maryland

ithin 30 days of the date of this Order, pay<a civil

pursuant to the provision

Baltimore

of the

Baltimore County Code, in the amount o/One Hundred Sixty Thousand and 00/100 Collars

($160,000.00), to permit the Counw and State instafkand maintain effective sediment

controls and restore the Site to a stable condition; and

13. that judgment be, and it is hereby, entetSFon behaff of the Maryland

Department of the Environment and Baltimore (poutity,
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In this consolidated appeal/ we address appellant, James

Riffin's, thoroughly litigated contention that( doing business as

the Northern Central Railroad ("NCR"), hie operations are subject

to thft exclusive jurisdiction o£ the United States Surface

Transportation Board ("STB*) and, purstuant to the Interstate

Commerce Commission Termination Act ("iccw), 419' u.S.C-

S10501(b)3, cannot be regulated by appellees, the Maryland

Department of the Environment ("MDE*) and Baltimore County (-the

County*). • -

Appellant, appearing in this Court.pro se, as he did below,

presents a number of issues for our review, which we have die tilled

1 on June 20, 2005, following the filing of variou.6 mot lane, thin court
issuad an order conaolidating *[t]he appeal in NO. laoa, September 3S*r», 3004. ,
with the appeal in Ho. 1593, September T«m, 2004, for purposes o£ briefing

cwuy."
3 49 O.S.C, 5 lQ50l(b)<199«}

(b) The jurisdiction of the Board enrar ~

(1) transportation by rail carriem, <md the
reroediee providad in thin part with respect to
rates , classifications , mlee ( including <rar
service, inter changa, and other operatins rules),
practices, rout*e/ Bervicee, and facilities' of
such carriers; and

(2) the construction, Acquisition, operation,
abandonment, or diocontinunnce of spur,
InduBtrial, t«mft( mritohiaff* OK vi4a traoks, or
facilities, even if t&« tracke ara locatad, or

to b* located, entirely in one State,

is eotcLLusive. Except «B ocherwiee provided in thin part,
the remedies provided under thia part with respect to
regulation of rail transportation ara exclusive and
preampt thft remedies provided under Federal or Scat«
law.
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a n d rephrased to:3 . . .

. 1, Whether the circuit court erred in
'granting summary .judgment tii favor of
appellees. *

2. Whether appellant'» due process rights
were violated when the circuit court
granted the permanent injunction.*

Finding that the circuit court neither «rred nor violated

appellant's due process rights, we shall affirm.

FACTUJU. and PROCEDURAL BACKORQOMD

Case NO. 1802 - ttui Gre«nnpring Drive flit*

Appellant is the owner and lessor of commercial property

located at 1941 Greonsprina Drive, Timonium, Maryland,8 The

majority of the approximately 0.7 acr» aits ia occupied fcy an

office building, bordered by small «trips of land. «b*r« are no

» in hi. fc*i«£. appellant -raUed 21 laeuea *lth approximately 22*ub-
conteations. *or cwtpleteneaii we net out hi» ifimiaa, vfiKbatim, in tin
to ttiiff oni&icnii

Appttllant wc«rd«d tho ievuaa upon which wa £ocu« la cnla opinion «a

15, IB th* Pcnaanent injuncciem iaaued hy «H« Cirooit
CotMCt ol B*iti»or» county on HOTWdser 19, 2004,
void, diw to a Uefc of du« proeestr

16, war* clMT* r«t«rittX «»etB in dtepub. wbtch would
make eummaty judgment inappropriate?

4 On September 13, 2004, appellant appealed the circuit court's iesuwic*
of the preliminary injunction. MOM of fcbft isiwea rained in this appeal, however,
addresB the preliminary injunction. Aa sucfc, any orBianenW regarding the
preliminary injunction have been waived. See Hoaaycutc v. JfoneycutC, ISO Md. App.
604, 6LB (2003)1 Md. Rule B-504(a}[S).

» In «n earlier incamafcion, appellant souflftit a spaeiai esocepcion £ro«
County zoning nyiaatioRB to utilize the property a* A 'commercial

recre*tion facility** tbe Baltiware County Board of Appeals denied the
determining that the use. sought would actually be a *bong«e junping operation. *
which is prohibited by the Baltimore county Code. tt&ia Court afCixmed feh«t
judgment in JU£Cto v. Pepple'ff Cteun*«a far flaJtiwor* Ctounfiy* 137 Md. App. 90
(2001) .
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railroad tracks or active rail operations on the property.

Appellant- leases space in the office building to three tenants

- an office support company, a sign-making company, and a document

preparation sorvice. None of the tenants hold themselves out as a

railroad or as providing roil service*. . .

From approximately 1987 to 1950, the property'» previous owner

used the sit* for the production of printed electronic .circuit

boards, in 1989, investigations revealed high levels of volatile

organic confounds and other contaminants in, the soil and

groundwater beneath the surface of the property. A follow-up

survey, conducted by the Environmental Protection Agency and the

MOR, in 2000, concluded that the site's potisntial groundwater

contamination required further invalidation by the HOB.

On October 12, 2000, the MDE notified appellant of the

potential hazard and requested that he conduct hi* own

investigation to "accelerate any necessary remedial actions* at the

site. After appellant failed to • respond, the MDE issued an

administrative ordar, on July 5, 2001, requiring appellant to

perform an assessment of the environmental conditions at the site

and to undertake remedial measures if the conditions proved adverse

to human health at the environment. Appellant failed to respond to

the administrative order. . .

Appullant ultimately agreed to give th« MDE acceso to conduct

an environmental investigation of the site, which the MDB performed
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on April 25, 2002. W» soil and groundwater data gathered during

the MDB's instigation indicated level* of. contaminant* in the

groundwater sufficient to pose a potential health danger to the

tenants at the site. Bas«ad on this information, the MDB requested

full access in order to conduct indoor air campling and monitoring

to determine the extent of any environmental and health h*«ard«.

Although appellant initially indicated that he would allow the HOB

access, he revoked his consent before any indoor air quality tests

could be performed. . • «

On December 1, 2003, after repeated attempts to obtain

appellant's compliance with the aaministrative order, the MDB filed

a complaint, in the circuit Court for Baltimore County, eeekiag an

injunction giving the MDB aocoftjB to the Greenspring Drive site to

iaploMwnt the planned indoor air quality testing.* Appellant filed

a motion to dismiss, claiming that the MDB bad no jurisdiction ovar

the site because, since February 1, 2003, he had been doing

business as the NCR and, therefore, was subject to the .exclusive

jurisdiction of the STB pursuant to the ttXTA, 49 O.S,C. SlOSOl(b),

on April 26, 2004, the circuit court for Baltimore County

rejected appellant's argument and orally granted the MDB access to

the Greeaspring Drive site. The court's written order, filed Kay 3,

* lto« MDB sought to pufoxm the monitoring purmurae co ltd. Cod*
. f 7-222 (a), (c) (2) (Rspl. Vol. 1996) <»EA«1* which authorixas the W& Jo

the unauthorized release of bawurOOttii -Bubatanrqia. Thi» ••qfcion allowtkw.
MDB feo ant«r a sic* if neceB»«xy to conduct remadial actions or oth«r nwwiur«8
and to pureue on injunction if BOOMS in denied.
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2004, gave the MDE "full unimpeded access to the building located

at 1941 6re«nspring Drive, Timouium. Maryland, for purposes of

monitoring indoor ttir quality."

On April 27, 2004, appellant; removed the case to the United

statoc District Court for the District of Maryland on the grounds

that. 49 U.S.C. S 10501 preempted the State's environmental laws.

T&e U.S. District Court rejected appellant's arguments on September

8, 2004, and remanded the case to tne circuit court for Baltimore

County, which had entered a final judgment in toe matter some four

months earlier. Appellant filed this appeal on September 21, 2004.T

Case No. 1593 * Tb» Cock*ysvill* Sit*

Appellant also owns a parcel of land located at 10919 York

Road, Cockoyaville., Maryland. This parcel lies adjacent to Beaver

Dan Run, a tributary of the Gunpowder River, which In turn feeds

Into the Loch Raven Reeervoir, th» primary water supply for

metropolitan Baltimore." A portion of the Cockeyevill* alfce li*e

within the 100-year floodplaln of Beaver Dam Run.

In February 2004, appellant began construction o£ what he

claimed would become a railroad storage yard at the site. Over the

next few months appellant cleared, filled, and graded approximately

7 Thie appeal was oriff&uaiy* dismissed toy tbio Court on January 12, 2005,
oti the grounds that it was not timely filed. By order, dated June 20, 2005, WB

our earlier ordoc and reinetatad tho

* Benvwr Ocon Hun quali£i»B wi * ix»« III*P Maryland waterway, COMMl
26,08.02.081(4), proc«ct«d as & nAtural trout wat«r and public oupply. COMAR
26.08.Q2.02&(5),
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9,000 square feet of Una, stockpiled soil and crushed stone, and

constructed «. make-shift berm and concrete retaining wall. All 'of

this work was performed within the 100-year floodplain of Beaver

Dam Run. Appellant had neither applied for nor received any o£ the

permits and approvals required under etete and local lav*

Baltimore County officials discovered the work PH February 24,

2004, and confirmed that appellant had not obtained the sediment

control, flood plain, and grading approvals required toy the County.

The County then notified the MDE, which first noted the violations

in a March 4, 2004, inspection report^* *ae State and County

issued multiple stop-work orders, When confronted with the

possibility of further enforcement action, appellant told on MDB

inspector *thet I the -inspector] could issue whatever [the1

inspector) wanted, tout {appellant] would not stop his activities

because he was a railroad and, as such, was immune from all otate

environmental regulations.*

1ft« MDE and the County, jointly, filed suit in the Circuit

Court for Baltimore County on August 25, 2004. The complaint

alleged that appellant's construction work violated four separate

State and County laws and sought, inter alia, an injunction that

» Appoia«ttte'a oemntruetion activitiea violated. four oepweat* regulatory
reguirwwmto: (1) grading and flUinflf within tl» IQQ-year £looflpl«in wlcfcouc A
porroit, KA. fi 5-503 and COMAR 26.17.04.03Aj (2) placing stockpiled, expoaad, and
utt-stabili«ed soil within th« 100-year floodpiain wichouc a pw^nit, EA »4-«3»
(3) failing to iimlenent an approved erosion and Bodinent control plan prior to
any load disturbance, KA, 84~10S(a) andB«atlwore county cwto s3»-s-i04(fc) (3( t »nd
(4) discbargino pollucant* into th« watera of tb* State without a parmit, EA S9-

322.
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would require appellant to restore the property to its original

condition'. . •

On August 30,• 2004, the circuit court issued a temporary

restraining order preventing appellant from conducting any further

construction activities at the site. Three days later appellant

filed a motion to dismiss.

That same day, September 2, 2004, appellant removed the case

to the U.S. District Court for the District of Majrylirnd on

preemption grounds* On September fi, 2004, the U*s. District Court

rejected appellant's argument and remanded the case to the circuit

court'. .

In open court, at the hearing on September 9, 2004, the

circuit court converted appellant's motion to dismiss into a motion

for summary judgment, The court also • issued a preliminary

injunction requiring appellant to remove and relocate material from

the site,10 The KDE and the County filed a cross motion for summary

judgment on September 27, 2004.

On September 18, 20 04, appellant £U.*4 auit .in t&* u.fl. tJxetrict Court

to «mnr«mti«Hy a&paal both lth« District
Court's] previous jurisdictions! holdings and th« state
court'* grant of the Pralimiiiary Injunction against him*
Specifically, f appellant] ee*ka to have this Court
enjoin individunlo in the Maryland Atcorney General' a
otfice and the Ealtinxote County Attorney's Office from
enforaihg tie terms of the Praliminary Injunction
granted by .the state court.

Alffin V. Snyder, HO. HUB 04-2964 > tslip op. nt 2 (D.Md.flept. If. 3004). rh« O.S.
District Court diwniseed the caae tiie vary same day. Appellant appealed to the
United Stotaffl Court of Appeals for tiwt Fourth, cixouit Coutt, which Affirmed. The
issues concerning these federal eases, raiaod in appellant 'a brief, are not
properly before this Court.

-.7-
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would require appellant to restore the property to its original

condition.

On August 30f- 2004, the circuit court issued a temporary

r««trainina order preventing appellant from conducting any further

construction activities at tha site. Three days later appellant

filed a motion to dismiss*

float same day, September 2, 2004, appellant removed the case

to th« U.S. District Court for tfce District of Jteyiaad »»

preemption grounds. On September 8, 2004, the U ;S» District Court

rejected appellant's argument and remanded the case to the circuit

court'.

in open court, at th* hearing on September 9, 2004, the

circuit eiourt converted appellant' s motion to dismiss into a motion

for summary judgment, Th« court also -issued a preliminary

injunction requiring appelloat to ramova and roloeatm material from

the site," The MOB and the County filed a cross motion for manmary

judgment on September 27, 2004.

On September 1C, 2004, appellant fiilad auit in. the tr.B. Dietrict Court

to eavKabially appeal bath Ithft District
Court'n] previous jurifldicCionAl holdings and ch« utaco
court-B grant of the Prelimijiarv Injunction ag&ixutt him.
Specifically, {appellant} seeks to bave thii Court
enjoin individuals in the Maryland Attorney General's
Office and the Baltimore County Attorney' ft office from
enforcing th* terms of the Preliminary Injunction
granted by the state court,

Rif£in V. Snyder, Ho. ROB D4-2964> slip op. at 3 (D.»d,3opt, 16, 2004).
District Court dismissed the caaa th« vary Bane day. Appellant appealed to the
United Stabea Court of Appeals {or the Faurt& Circuit Court, which a£filmed, the
issues ccmcernina these federal cases, r&isod in appellant'a brief, ATS not
properly before this Court.
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On November 23, 2004, the circuit court denied appellant's

motion to dismiss/motion tor .summary judgment, granted appellee*1

cross motion far' sumary judgment, and issued a permanent

injunction. The permanent injunction required appellant "to comply

with all applicable provision* of State and local law,' cease

further excavation, s tabilisse ail wcpooed eoile, install -the

necessary sediment controls, 'relocate all equipment* on the site,

and refrain from interfering with the activities of the MDE or the

County. Appellant filed his timely appeal on December 2, 2004.

Six days after filing this appeal, appellant moved to stay the

enforcement of the permanent injunction, ttiat motion was never

ruled upon aad the record was sent to this Court on Decsnfcer 28,

2004. On January 31, 2005, appellant moved to stay the enforcement

of tfce permanent injunction in this Court. In an order dated

February 17, 2005, we denied appellant *o motion. Appellant's

petition for review of this Court's order was denied toy the Court

of Appeals on February 20, 2005.

Vtoe Northern Central Railroad

As a prologue to our discussion of the issues raised in this

appeal* we must address appellant's contention that, doing business

as the HCR, Us operations constitute a railroad, subject to the

exclusive jurisdiction o£ tb« STB.

In his brief, appellant contend* that, "(iln 199&, CheJ

attested to reinetitute rail service from Preston to the Choptwnk

-e-
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. *

river, and from Goldebaro to the Chpptank river." Alchough this

contention cannot be verified from the record -before us, the r-ecord

does reveal that fallowing the MDE's April 25, 2002 environmental

investigation at the Greenspriiig Drive site, and before the MDE

filed suit in Baltimore County, the NCR was formed*u Appellant then

sought «|?proval from th« STB to begin operating the NCR.

"The STBrs approval process is described as follows;

Under the licensing proviaiona of 49
tf.S.C. 10901, a noncarrier, such as HCR, way.
acquire and operate a rail line only if the
Board makes an express finding tnat the
proposal is not inconsistent with the *public
convenience and necessity.* That means that
the Board must examine and.weigh the public
Interest. Under 49 U.S.C. 10502 and 49 CFR '
1121, however i a party may request an
exemption from the formal application
procedures of section 10901, on the grounds
that full regulatory scrutiny is not necessary
to carry out the rail transportation policy
and that either the exemption, is limited in
ccop« or regulation is not needed to protect
shippers from an abuse of market power*

There are some situations in which
approval would be »o routine and
uncontroversial that there is an expedited
"class exemption* procedure allowing parties
to obtain Board authorization subject only to
an after-the-fact Board review if objections
are reoaived, ThueT under 49 CFR 1150.31, a
nonearrier can obtain approval to acquire and
operate a line of railroad within 7 days. That
authority can later be revoked under 49 0.S.C.
10502 (d) or treated as void afe jjaifcifi if th«
exemption notice is found to have contained

u Hhtt exact date o£ the NCR'e formation ie unclear. In a July 13, 2003
letter to th« ST&, appoliwit *t»t«d tfcat che ooonpany Wftfl formed on May IS, 2003.
Appellant's motion to di«min0 the Greeeuapring Driv«a case, however, ecataa that
the NCR HAS *fora»d on February 1, 2003."
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false or mis leading information. Moreover, the
class exenption process ia not appropriate for
controversial cases in which a joore detailed
record is, required than*is produced through a
notice of class exemption,

Riffin D/B/A The Wcurthern Central Railroad, STB Finance

docket No. 34484, 2004 WL B393Q6 {Apr, 20, 2004) (citation*

omitted) (•**£fin 4/20/04"),

Appellant filed three separate notices of exemption ("WOE*)

with the SOS in an attempt to obtain authorization to operate a

railroad, in the first NOB* filed July 7, 2003, appellant sought

the authority to "construct and operate* 20.9 miles of industrial

brack zi«ar Cockeysville, Maryland. Appellant also sought authority

to "acquire trackage righto from Norfolk Southern Corporation,"

without having consulted Norfolk Southern.18 Jamatt Rif£in 8/B/A

WCRR, STB Finance Docket No. 34375, 2003 WL 21662810 <Jul, 15,

2003). On July 14, 2003, appellant filed a letter withdrawing his

verified MOB, Id.

On March B, 2004, appellant filed his second HOE with the STB

requesting permission to acquire and operate 2.9 miles of rail line

in Baltimore County and 20.9 miles of rail line in- York County,

Pennsylvania. £TB Finance Docket No. 34484. Pursuant to the STB'B

regulations, this NOB became effective and received formal approval

u on JuOy 11. 2003* Norfolk Southern Railroad Coopftny, through its
counsel, adviiBOd the ET8 that *th*re or* no currant or piwousa
betweem. it and [appellant] that would lead to either the grant of trackage
over trnclus operated by Norfolk Southern or CO the right to ooantjruet any
that would tie into trades operated by Norfolk Southern." Jka such, Norfolk
Southarn "stronffly [ucgod] the Board to stay the ct£ectiv«r»8s of the (NOS). *

-10-
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on March 25, 2004.

•The stat*- of Maryland (̂ Maryland") filed a-petition on April

2. 2004, requesting1 the STB to revoke appellant's second NOE. In an

April 20, 3004 decision, the STB revoked appellant's exemption,

stating:

While NCR claims that it can overcome
impediments to its ownership of property at
issue in this proceeding, Maryland has raised
sufficient concerns here, not only regarding
NCR's ability to obtain title to property, but
also regarding NCR'S proposal in general, to
make it inappropriate for NCR to use the
expedited class exemption procedures«" in this
case. Given that there are substantial factual
'and legal issue* raised and that the Board has
a responsibility to protect the integrity of
its processes, under the particular
circumstances presented here, the Board will
revoke the notice of exemption.

Rl££in 4/SO/Q4, arupra (footnote omitted).

On April 28, 2004, appellant filed his third and final NOE

with the STB, requesting permission "to acquire (via a laaaej and

operate approximately 19 miles of line..» in York County, PA." STB

Finance Docket No- 34501. Maryland filed a notion for l*ava to

file comments, accompanied by the comments, on Hay IS, 2004.u Two

days later appellant's third NOE received approval.

On August 20, 2004, Maryland filed a petition to revoke

appellant'n third HOE. Appellant filed his answer to Maryland's

petition, as well as a petition for declaratory order, on September

Appellant rap lied to these connnenta on June 3, 2004.

-11-
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14, 2004, asking the STB to render a formal decision regarding,

intor alia, appellant's status as a Class XIX rail carrier.

Subsequent to the filing of hid appeals in the cases presently

before this Court, but prior to our review, the STB revoked

appellant's third NOE in & February 23, 2005 dec is ion, stating

that:1*

it appears that NCR is attempting to use the
«ov«r o£ Board authority allowing rail
operations in Pennsylvania to shield seemingly
independent operation* and construction in
Maryland from legitimate processes of state
law. Maryland has shown ito legitimate ctat*
interest in construction matters within its
borders and, once again, has raised sufficient
concerns regarding NCR's proposal to make it
inappropriate for NCR to use the expedited
claoB exemption procedures in this case. See
At?ril _SO. 2004 Decision. The Board has a
responsibility.to protect the integrity of Its
processes, and the Board ia concerned that:
[appellant] may be using the licensing process
in improper ways. Given the particular
circumstances and controversy presented here,
the Board will revoke the exemption in STB
Finance Docket No. 34501.

Janes Riffia D/B/A WCKR, STB Finance Docket No. 34501, 2005 WL

420419 (Feb. 23, 2005) (footnote omitted) ('Jhtffia 2/23/OS*).

n?hft STB also addressed appellant's declaratory order request,

otntlngt . .

[GHven the context in which [the declaratory
order request] was filed - as an adjunct to a
second notice to obtain authority, to provide

We tak* judicial notice of tb» KCB'a February 23, 2005 rtwdeatioa
r»ilro«d status because Uw revocation Is a.fact copnblo of

and ready determination by a resort to the STB decision, the accuracy of which,
a* a public deeawwat, cannot reasonably be questioned. Se» Md. Kul* 5-201 (b).

• -12- ' '.
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operations about which substantial questions
have bean raised - we see no basis for
granting the petition for declaratory order at

' this time. The declaratory order pa tit ion
raises numerous questions about precisely how
non-.railroad activities could be ehoehorued
into the 49 0.S.C. 10501 (b) preemption so as
to shield them from the otherwise legitimate
reach of state law* But because NCR h*o no
authority to conduct any railroad operations
at thj.0 tim* and because serious Questions
have been raised about the bona fides of its
proposals, we will not speculate on how we
might rule if it did have such . authority.
Accordingly, w* decline to institute a.
proceeding on NCR's petition for declaratory
order.

fttffin 2/23/05, supra (emphasis added) .

DlflCTSSIOH

Appellant'o Railroad Status

On April 20, 3004, eix days before the circuit court's hearing

in the Greenspring Drive case (No. 18021, the OTB revoked

appellant's second HOE, thereby eliminating any claim or authority

that he might assart to operate a railroad and/or subject his

operations to the STB's exclusive jurisdiction. Because his third

WOE was not filed until April 28, 2004, appellant was precluded

from claiming any authority under it before the circuit court on

April 26, 2004. Even assuming, as appellant argues, that the third

NOB automatically became effective seven days after it was filed,

appellant did not receive -authority farom the STB until after the

circuit court issued its Hay 3, 2004 order.

Additionally, we note that the STB'S February 23, 2005

-13-
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decision effectively revoked any authority that appellant's third

NOB may have provided subsequent to the issuance of the circuit

court's order. Thus, the record clearly indicates that before the

circuit court, as wall ae this Court, appellant had no authority to

either operate a , railroad or invoke the STB's exclusive

jurisdiction. . ' •

We hold that, because appellant's appeal of the Greenepring

Drive case (Ho. 1602) is premised entirely upon bis contention that

he is *a federally licensed Class III rail carrier, * and presents

no other issues, the case is moot. See CoJburn v. Cobura, 342 Md.

244, 250 (1996) (*A case is moot when there is no longer an existing

contxoveroy between the parties at the tine it is before the court

ao that the court cannot: provide an affective remedy.*) .

Therefore, we decline any invitation to address the merits of

the Greenepring Drive case and shall dismiss the appeal in NO. 1802

as moot* See id,; Md. Rule 8~€02{a) (10) . As such, the circuit

court's Kay 3, 2004 order granting the MDE "uniinpeded access* to

the Greenspring Drive building remains in effect.

In the Cockeysville case (No, 15*93 ), we hold that the STB's

February 23, 2005 revocation of appellant's third WOE renders any

preemption issues, or arguments by appellant that his conduct is

subject to th« cxcluaivo jurisdiction o£ the STB, moot. Similarly*

we will not entertain any o£ these moot is cues relating to

s status as a railroad because any opinion on

14-.
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issues "would be an academic undertaking.1* B & P Enters, v.

Overland Equip: Co., 133 Md. App. 583, 639 (2000).

Our further discussion , therefore, will focus only on two

relevant atate law is cues raised in appellant's brief.

1, Mbfltlmr tJba cr^rouifc court *rr*d la
0raxifcj£jei0 susmuwy j/udfciwwit i» favor of

Appellant argues that *it was inappropriate for the circuit

court to grant [appellees'] Cross Motion Cor Summary Judgment*

because there are ten facts which "are material , and are in

dispute,* A review of appellant's ten »facts* reveals, however*

that no lace than four relate to appellant's claim of 'railroad

status. As discussed/ oupra, iscu*»B related to appellant's railroad

status were rendered moot Ivy the STB' a February 23, 2005 decision

and are not properly before this Court. Therefore, we address

appellant's six remaining facts in turn.

Pursuant to Maryland Rule 2-501 (f), a court shall grant

summary judgment "if the motion and response show that there is no

genuine dispute as to any material fact and that the party in whoso

favor judgment is -entered is entitled to judgment as a matter of

law. • This Court will r«vi«w the grant of summary judgment dte novo

and will

determine whether there is any dispute of
material fact, and, if there is none, we then
determine whether the court was legally
correct in its ruling. As we undertake thi«
review, **we construe the facts properly
befora the court, and any reasonable

-is-
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inferences that may be drawn from them, in the
light most favorable to the non-moving
party.' * * 'We ordinarily will uphold the grant
of summary judgment only on a ground relied, on
by the trial court."

Stanlay v. American Fed'jj of state A Jta. Employee* Local No. 553,

165 Md. App. 1, 13 (3005) (citation* omitted).

In his brief i appellant contends that the following facts ore

both material and disputed:19

E. Does the scope of [appellant'aJ present
construction plena* exceed ono «or«?

F. Did [appellant,] install seOinwmt controls
prior to his land disturbing activities .
at hie Cocfceysville facility?

G. On what date did [appellant) first
"change the natural ground level* at his
Cocfceysville facility?

H. Did [appellant] construct an obstruction
in, or change the cross-section of, a
•stream or body of water?"

I- Did [appellant] place soil in a position
where it was "likely to be washed into
waters of the State by runoff?*

J. what was the cost to re-install sediment'
controls and to restore the CocJceysvilla
site to a stable condition?

We find, however, that these facts were either Immaterial or

not: in dispute before the circuit court.

Immaterial Facts

The Court of Appeals has stated that

Ha adopt appttUant'e u*ra!atim alphabetical deeiowitioo,

-16-
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[i]n order to prevent the granting of a motion
for auomary judgnww&t the objecting party must
show- more than that there was a question of
fact presence^, he must, of course, also show
that the resolution of that ques tion will
somehow affect the outcome of the case, i.e.,
that it is a material fact,

, Znc. v. Afea, 343 «d. 2&9f 254 (1366).

Here/ appellant has failed to demonstrate how the resolution

of (1) whethar the scope of appellant's present construction plans

exceed one acre; (2) whether appellant installed sediment controls

prior to his land excavating activities;1' (3) the date appellant

first changed the natural ground level at the site; and (4) the

cost to re-install sediment controls and restore the site, will

affect the outcome of the case. Resolution of thaw facts will do

little to determine whether appellant, without ever having- applied

for or obtained the required.permits, cleared, filled, and graded

approximately 9,000 square feet o£ land within the loo-yeeur

floodplaiu.

Based upon our review of the record, we hold that facts

enumerated by appellant in paragraphs E, F, G, and J of his brief,

while disputed, are immaterial because their resolution would not

a££«ct the outcome of the case. See Stewart Title Guar. Co. v. West

110 Md. App. 114, 133 (1996),

16 We noted that, along with being immaterial, appellant stipulated to
appellev'a counsel proffer chat he -had inot*ll»d a oilt ffiooa at one point in
the past,' and that the "silt £«nc« hod been overrun and tairied ty dirt at tlwa
sits and was no longer functional.*

-17-
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Ondisputsd Facts

Facts enumerated In paragraphs K and I of appellant's brief, '

although material! were not in dispute before the circuit court.

Our rwview of the record reveals that appellant stipulated that he

had constructed an obstruction in, or changed the cross-section of,

a stream or body of water.

Attached as on exhibit to appellees' cross-motion for summary

judgment, was the September 9, 2004 preliminary injunction hearing

transcript. That transcript dice loses appellant's stipulation to

appellees' counsel's proffer, which included statements that;

[Appellant] also graded tha f loodplain
flat in preparation for construction of a
railroad. All of this grading had the affect
of changing the cross section of tha 100 year
floodpiain at Beaver Dam Run.

Additionally, whether appellant placed soil in a position

where it was "likely to be waDhod into watuars of the State by

runoff i* in contravention of Md. Code Ann., Envir. S 4-4X3 (Repl.

Vol, 1996) (*EA"), was not at issue before the circuit court.

Section 4-413 provides, in pertinent part, that

it is unlawful for any person to add, -
introduce, leak, opill, or otherwise emit soil
or sediment into waters of the State or to
place soil or sediment in a condition or
location where it is likely to be washed into
waters of the State by runoff of precipitation
or by any other .flowing waters.

(emphasis added) .

The Environment Article consistently definoe watetrn of the

-18-
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•»

state as Including *[t)hft flood plain of free-flowing waters

determined by fch* Department of Natural Resources on the basis of '

the 100-year floo'd frequency.- See E& §5 4-101. ltd) (2) , 5-

101 Id) (5), and 9-101(1) (2) (emphasis added). During the motions

bearing before th» circuit court. on November IB, 2004, appellant

acknowledged that;

Since waters of the state is defined as
the floodplain, x would have to agree with the
state' « position that, have I introduced soil
into the floodplain of Beaver Dam Ron? Yes, I
have. . "

Thus, that issue was conclusively resolved.

Viewing the evidence in the light most favorable to appellant,

we find that the circuit court was legally correct in its ruling,

and did not err in errant ing appellees' motion for summary judgment.

2* Whether appellant'* due proe*«* riyht*
wen* violated when thm circuit court
granted t&« penrtnnnnc

Appellant argues that the circuit court abused its discretion

in granting the permanent injunction because Ma] copy of the

proposed order was not served on {him] prior to being signed by the

court , * Specifically, appellant contends that the permanent

injunction is *void, due to lacX of due process. * we disagree.

Appellant cites Madaio v, wadaio, 256 Kd. 80, 83 (1969), for

the proposition that *[t}he right to receive notica and to be

afforded an opportunity to be heard in any proceeding to which

finality is to be accorded is established beyond question in
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country** While this let an accurate statement of the law, Kadaio is

inapposite to the present case,

In Madaio, .the Circuit Court for Montgomery County, - on

December 20, 1966, denied Mr. Madaio'o complaint for divorce but

ordered him to pay child support and alimony *jwmdiug £iurther Ordw

of Court." Id. at 81. Two years later, on December 27, 1968, «r.

Madaio obtained a divorce in the Circuit Court £or Arlington

County, Virginia. X&'MTB. Madaio was never personally served in

Virginia and did not appear to contest the action. Jd. The decree

did not contain any provision for her support, id.

One month after obtaining the divorce decree in Virginia, Mr.

Madaio filed a motion in tne circuit Court for Montgomery County to

vacate the December 20, 1966 pendente lice support orders and to

have the case dismissed. Xcf. A copy of this motion was not received

by Mrs. Madaiore attorney until January 30, 1969. Zd. at 81-82,

On that same day, the circuit court, without a hearing,

ordered that Mr. Madaio'9 motion be granted and the caae dismissed.

Xd. at 82. Mta. Madaio claimed that she was not notified of the

court's order until February 6, 1969, On Fabriuury 13, Mrs. Madaio

filed a motion to strike the court's order "on the ground that nh«

had not been afforded an opportunity to be heard.* Id, On February

25, the circuit court, without an opinion, denied Mrs. Hadaio's

motion to strike and allowed the January 30th order to stand. Id*

The Court of Appeals reversed. Id. at 85.

-20*
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* *

Unlike Madalo, in the case srufc judice, appellant was provided

an opportunity- to be heard, and was in fact heard, at every stage

of the proceedings; Appellant was present at the September 9, 2004

hearlna and received a copy of the preliminary injunction. The

material terms of the preliminary injunction were identical to

tnose of the permanent injunction, and differed only in scope.

Appellant, therefore, cannot, in good faith, argue that he was not

apprized of what issues would be addressed toy the permanent

injunction. „

Appellant ms afforded the "opportunity to show causa why [the

permanent injunction's) objectionable provisions are not warranted*

at the November lfif 2004, motions hearing. AS such, appellant's

duo process rights were not violated when the proposed order was

signed J*y the court prior to his being served with a

JUDGMENT OF THtt CXBUSOXV CQORV
FOR BAtTXUOKB COWWT XV CASK
NO. 1593

CASK NO. 1802 mSMISSTOAB MOOT;

COSTS ASSESSED TO

11 Without citing « single cose, appellant contends, in his brief, chat,
"(njumeroua time*, Maryland'o court of Appocae haa rul«d i£ « yaca^caunA oicdax ha*
not been served on a party prior to the court signing th« order, than that
is void. * TUe only caae of trtiioh thic Court in «war» i« a criminal case in
unlike the present cau«, a proponed consent order for r«atituci<m woe not
to ft porcy and th« court «ign«d th« ard*r without & hearing, Aw *,ff. Lopes-
Sancbox v. SMS. 388 Hd. 214, 219 (200SJ, cart, deniad S*Ct. , 2006 WL
37262 (Jan. 9, 2006).



Appendix "

Hay a state court render a binding judicial •decision based
upon its interpretation of 49 u.s.C. 1050Kb) ( (which contains
a provision for exclusive federal jurisdiction)? no.
Does the Commerce Clause of the U.S. Constitution prohibit
State or local regulations of ̂ instrumentalities of interstate
commerce? * Yes * .'
Do the State and local statutes iavofcad in this case,, by their
necessary operation, directly and/or indirectly interfere with
or burden interstate commerce? r*m.
Is there a beginning presumption against preemption when the
State attempts to regulate 'transportation by rail carrier'
(an area where there h*« been a history of significant federal
presence)? No.
Does 45 D.S.C. 9 1050Kb) completely preempt all state and
local regulation of rail carrier facilities? Y*».
9A. Preemption guidelines*
9B. 1CCTA preemption:
9C. Complete Preemption guidelines:
9D. State Law applied in this case, is completely preempted:
9E. Cases holding the ICCTA co»pl«t*ly preenptc State and

local regulations .
9F. No preemption cases:
9G. Surface Transportation Board ruling:

10. Must railroad facilities be adjacent to a railroad's main
line, or in the same state as a railroad's main line, in order
to be 'instrumentalities of interstate commerce, ' subject to
the exclusive jurisdiction ot the SIB? No,

11. Does* th^XCCTA preempt local and State regulations requiring
that permits be obtained prior to railroad-related
construction activities? ¥•».

1%. May state or local officials be enjoined individually? Yes,
13 , When State law is preempted, does the question of harm to the

State, and the matter of public interest, drop from a case
involving injunetive relief against that preempted State law?
Yea.

We adopt Appellant'» numbering, «« it appears in hi* briaf,

A.I

-22-
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Surface Transportation and Board jurisdiction question* i
14. Does a federal or state court have the authority to dwtennina

whether a facility is a railroad facility, or whether an
entity is a rail carrier? Mb.
14A. The Surface Transportation Board has exclusive

jurisdiction over transportation by rail carriers:
148. Riff In is a Class III rail carrier subject to tbe

exclusive jurisdiction of the STB:
14C, Who in a rail carrier and what convtituteo « rail carrier

facility/ is to be determined exclusively by tbe STB;
14D, Riff in' s two Maryland facilities are rail carrier

facilities:

Dae proceBB
15. Should the permanent injunction be voided since it was not

served on Riff in prior to it being signed by the court;? T«s.

Summary Judgment question*
16. Woo summary judgment appropriate, 'since material facts were in

dispute? Mo,

Stream related question*:
17. Does £9-304 of Maryland's Public Utility Companies Article

grant a Maryland Railroad the right to cross of divert
streams? Y««.

18. Dofius Maryland's common law grant a riparian land owner the
right to repel unlawful water o? ra*.
ISA. Maryland is a common law vtate;
18B. Riff in is a riparian land owner:
18C. Maryland's law regarding surface and stratum waters;
18D. Maryland' s cane law regarding unlawful waters:

a. Unlawful waters:
b. Acts of God:
c. Flood waters:

18B, "Waters of th» Stat«2*
18F. Riff in' s levee:

19. Are the Elooa watera which inundat* Rif fin's Cockeycville
facility, unlawful waters? Tee.
19A. Navigable waters:
19B. The outer limits of a river or stream is denoted by its

Hhigh water mark* under * ordinary conditions:"
19C. percolating. Surface, Contained, Stream, Flood, and

Unlawful Haters :

A»2
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a. percolating waters:
b. Surface waters:
c. Contained waters:
d. Stream waters:
e. Natural watercourse r
f . Flood
g. Unlawful

Plaintiff '• failure to sta«» a c&un* of Action and/or lack of
Standing questions i
20. a. The remedies granted by the circuit court are not

authorized by thtt statute*;
b. DO the Plaintiffs lack standing? Tea.
c. Does the Plainti££o' Complaint fail to state a cause o£

actioa? ?**. \
d. Riff in 'a levee will not cause irrcparablft ham to the

Plaintiffs;
e. The balance of hardships tips in favor of Riff in:
f , The public interest would be better served by allowing

Rif fin's levee to remain;

Maryland law au*ftion*t
21. Doafi §5-503 of Maryland '0 Environment Article r«Quire that a

per « on obtain a permit prior to changing the croas section of
a stream' « £looapl&irtf »o.

22. Must * p«rsion notify the HOB Director prior to commencing
construction activities encompassing less than one acsrat HO.
22 A. Riff in 'a grading activities fall within the axispicec of

HPB's General Permit for Construction Activity:
228. A "desire to re-truck 20 miles o£ railroad right-of-way,

does not constitute *a common plan of development, * when
that desire is incapable of being realized:

23. 'if during numerous substantial rainfall events, soil placed
adjacent to a stream does not in face wash into the Rtream,
was that eoil in a "location where it is likely to be washed
into waters of the state?' Ho,

24. Xs the penalty »peci£iod in S4-116<c) (3) of Maryland's
Environment Article, to be baeed on the actual cost of
compliance, or an estimate of that cost? Actual coet.

Stockpiling 0an&, stone and gravel
25, Doec 533 -5-201 of the Baltimore County Code, grant a property

owner the right to stockpile sand, stone and gravel, without
first obtaining a permit? Y«*. .
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JAMBS RIFFIN

DEPARTMENT OF THE ENVXRONMENT/
et al.

IN THE

COURT OF APPEALS

07

Petition Docket No, 93
September Term, 2006

(Wos. 1593 fc 1802, Sept. Tarmr
2 004, Court of Special Appeals)

O R D E R

Upon, consideration of the petition for a writ of

certiorari to the Court of Special Appeals and the answers filed

thereto, in the above entitled case, it is

ORDERED, by the Court of Appeals1 of Maryland, that the

petition be, and it is hereby, denied &.& there has been no showing

that review fcy certiorari is desirable and in the public interest.

/s/ Robert M. Bell

Chief Judge

DATE: June 16, 2006


