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BEFORE THE
SURFACE TRANSPORTATION BOARD
Washington, D.C.

~ Finance Docket No, 34997

Petition of James Riffin
For Declaratory Order

'REPLY OF THE MARYLAND TRANSIT ADMINISTRATION
AND
THE MARYLAND DEPARTMENT OF THE ENVIRONMENT

The Maryland Transit Administration (“MTA") and the Maryland Department of the
Environment (“MDE") hereby submit their reply to the Petition of James Riffin for Expedited
Declaratory Order, filed on February 9,2007 {the “Petition™). The Board should deny the
request of Petitioner James Riffin (“Mr. Riffin™) to issue a Declaratory Order because the
statement Mr. Riffin asks this Board to make here is contrary to law, and because Mr. Riffin has
not submitted a set of facts to which the Board can apply its well established precedent on this
subject. Mr. Riffin has not presented a description either of the activity he proposes to conduct
at sites that actually are rail facilities within the jurisdiction of this Board, or of how thel
enforcement of the state or local regulations prevents him from fulfilling any common carrier
obligations he may have. Accordingly, the Board cannot address the substantive issues raised by
Mr. Riffin when he presented no concrete factual basis to which the Board can apply those legal

principles.



BACKGROUND

Mr. Riffin owns a number of commercial properties in Timonium and Cockeysville,
Baltimore County, Maryland, and has a history of coming up with imaginative theories for why
various State and local regulations do not apply to him and his ventures. See, e.g., Riffin v.
People’'s Counsel for Baltimore Couﬁgi, 137 Md. App. 90 {2001) (rejecting argument that
bungee jumping operation prohibited by County code was instead a “recreational facility’”). In
late 2003, Mr. Riffin’s attention turned to the ICC Termination Act of 1995' (“ICCTA™),
claiming that ongoing efforts by MDE to test the indoor air quality of a Timonium office
building owned by Mr, Riffin and leased out to an office support company (Tech-Team), a sign-
making company (Signsations, Inc.), and a document preparation service (DocuPrint Imaging,
Inc.) were preempted by the Board’s exclusive jurisdiction under § 10501(b).

In 2004, Mr, Riffin again invoked this Board’s exclusive jurisdiction under the ICCTA in
an effort to de-rail an enforcement‘ action that MDE and Baltimore County brought after Mr.
Riffin began stripping, filling, and grading his Cockeysville property. Mr. Riffin’s activities
there resulted in the discharge of soil and sediment to Beaver Dam Run, a tributary of the
Gunpowder River, which feeds into the Loch Raven Reservoir, the main water source for
Metropolitan Baltimore. While Mr. Riffin claims that the property constituted & “maintenance of
way” facility, he owns no *“way” (that is, no railroad right-of-way) to maintain in the vicinity of
that facility.

Since then, Mr. Riffin has expanded his efforts, claiming the right to operate as a raifroad
on segments of the Cockeysville line used by MTA for its light rail operation, and seeking

authority to establish rail service on property in downtown Baltimore near the Baltimore

! Pub, L. No. 104-88, 109 Stat. 803 (1995)



Strectcar Museum, F.D. No. 34982, James Riffin d/b/a the Northern Central Railroad
Acquisition and Operation Exemption — In Baltimore City, MD (“Riffin — Baltimore City”) and
acquiring a line of railroad in Allegany County, Maryland. Docket No. AB-55 (Sub.-No. 659X),
CSX Transportation Inc. — Abandonment Exemption — In Allegany Co., MD (Service Date
August 18, 2006).

With each step, Mr. Riffin has sought to invoke the Board’s jurisdiction as a means to
achieve his ends, whether it be to protect himself from liability for chemical contamination at the
Timonium property or sediment pollution at the Cockeysville property, or to unseat the important
public services performed by the light rail system and the Streetcar Museum. So far, the Board
has rebuffed his efforts, rejecting his atternipts to claim the right to operate as a railroad on
segments of the Cockeysville line and on the property used by MTA for its light rail operation,
F.D. No. 34484, James Riffin D/B/A The Northern Central R. - Acquisition and Operation
Exemption — In York Co., PA, and Baltimore Co., MD, slip op. (Service Date April 20, 2004)
(“Riffin I"}; F.D. No. 34501, James Riffin D/B/4 The Northern Central Railroad - Acquisition
and Operation Exemption — In York Co., FA, slip op. (Service Date February 23, 2005) (“Riffin
I}, and staying temporarily the effective date of his claims to rail operating status on the
property in downtown Baltimore pending resolution of questions about the purported transaction
that have been ratsed by MTA, as Qell as CSX Transportation, Inc. and the Baltimore Streetcar
Museum. Riffin — Baltimore City (Decision, Service Date February 8, 2007).

Now, and once again, Mr. Riffin comes to this Board making unsubstantiated claims
about his ownership and rights with respect 1o railroad transportation properties, and seeking a
statement of law that is contrary to this Board’s precedent and relief for which he has not

presented an adequate justification. Neither a member of the bar of any court nor a certified



practitioner pursuant to this Board's rules, he comes to this Board and wastes its resources and
the resources of every party that is forced to respond to his claims that his putative railroad
operations are completely outside the reach of state law because, he alleges, the provisions of 49
1.8.C. §10501(b) completely preempt all application of any state law,

As discussed above, this is not Mr, Riffin’s first attempt to secure a statement that the
YCCTA completely preempts all state law in every respect. When MDE brought its enforcement
action in Timonium and Cockeysville cases, Mr. Riffin sought to remove the matter to federal
court, arguing that the ICCTA completely preempts all state [aw as it relates to any railroad
facility. The Court rejected Mr. Riffin’s claim of complete preemption, stating the following:

Those principles of federalism compel this Court to find that the applicable statute

in question, the Interstate Commerce ... [Commission] Termination ... [Act], can

be read sensibly not to have a preemiptive effect and this is consistent with other

cases which rule in favor of a presumption against preemption. A presumption

which the defendant, Riffin, has failed to overcome in this case. The Supreme

Court in the Metrodonna [sic] case, at 518 U.S. and particularly at page 485

[Medtronic, Inc. v. Lohr, 518 U.S. 470, 485, 116 8.Ct. 2240, 2250-51 (1996)}

noted these very principles of federalism. The First Circuit in Boston and Maine

Corporation v, Town of ...[Ayer] [330 F. 3d 12/ (1¥ Cir. 2003)] noted that local

regulations of railroads are not preempted by the [CCTA when the laws are

deemed reasonable and nondiscriminatory environmental restrictions, which do

not unduly burden interstate commerce or unduly restrict the railroad from

conducting its operations. i . '

Md. Dep't. of the Environment, et al. v. James Riffin, et al., Docket No. RDB-04-2848 (D. Md.)
(“MDE v. Riffin — Federal”), Transcript of Motions Hearing held September 8, 2004 at 57-58.
The Maryland state courts have similarly rejected Riffin’s claims of complete preemption

of all state laws based on his status as a rail carrier. After the federal court remanded the cases

back to the state court, the Circuit Court for Baltimore County issued the injunctions requested

2 A copy of the transcript of that hearing is attached to this Reply at Exhibit |.



by MDE and B;l;;more County® and Mr. Riffin appealed to the Court of Special Appeals.
Reciting the history of Mr. Riffin’s three unsuccessful attempts to convince this Board that he
and his Cockeysville property actually constitute a legitimai.;e railroad operation, the Court of
Special Appeals concluded that the case as to the Cockeysville property was moot because, in
view of this Board’s revocation of his Notices of Exemption, “the record clearly indicates that ...
appellant had no authority to either operate a railroad or invoke the 8TB’s exclusive
jurisdiction.” Riffin v. Md. Dept. of the Environment, Docket No. 1593 and 1802, slip op. at 10-
13, 14 (Md. Ct. Spec. App., Feb. 3, 2006)%. As a result, according to the Court, “the STB's
revocation of appellant’s third NOE renders any preemption issues, or arguments by appeliant
that his conduct is subject to the exclusive jurisdiction of the STB, moot.” Id at 14, The Cowrt
then proceeded to affirm the grant of MDE’s and Baltimore County’s motions for sumtmary
jﬁdgmant The Maryland Court of Appeals denied Mr. Riffin’s attempt to have that decision
4 reviewed® and on January 8, 2007, the U.8. Supreme Court denied = petition for a writ of
certiorari,® declining to address the eleven (11) questions Mr, Riffin had presented to the Court,
one of which was whether 49 {J.8.C. §10501(b) completely preempts all state and local
regulation of transportation by rail carrier.

While Mr. Riffin pursued all of his appeals (and even filed federal lawsuits against the
Maryland Assistant Attorney General and the Battimore County Assistant County Attomey
prosecuting the cases, which lawsuits were dismissed sua spénte) he continued with his

development of the Cockeysville property in defiance of the State court injunction and in

* MDE, et al. v. Riffin, et al, Docket No. 03-C-04-008920 (Cir. Ct. Baltimore Co., Nov. 19, 2004), s/ip op. A copy
of that order is attached hereto as Exhibit 2.

4 A copy of this decision is attached hereto as Exhibit 3.

* Riffin v. Department of the Environment, Petition Docket No, 93, sfip op. (Md., June 16, 2006), a copy of which is
attached as Exhibit 4.

¢ Riffin v. Md. Department of the Environment, Docket No, 06-617, __U.S,
(2007) (denying Petition for a writ of certiorari).

127 8.Ct. 967, 75 U.S.L.W.3350
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continuing violation of several State and local environmental regulations, including regnlations
administered by the State under the Clean Water Act. When MDE and Baltimore County
initiated contempt proceedings, Mr. Riffin again began a series of procedural manewvers to
frustrate the State court’s jurisdiction, removing the case for a second time to federal court,
appealing the federal court’s remand in the Fourth Circuit Court of Appeals {despite 28 U.S.C. §
1447(d), which bars such appeals), and unsuccessfully moving the State court for a
postponement.

Now Mr. Riffin turns to this Board with the current declaratory judgment proceeding,
seeking once again to turn back three years’ worth of adverse court decisions. As the Board
observed in the Cockeysville and Timonium matters:

The Board has a responsibility fo protect the integrity of its processes, and the

Board is concerned that Riffin may be using the licensing process in improper
ways.

Riffin 11, slip op. at 6 (footnote with citations omitted). Not much has changed since then. For
the reasons set forth below, the Board should deny the relief requested.
ARG NT

THE PETITION FOR DECLARATORY RELIEF SHOULD BE DENIED BECAUSE IT
IS NOT SUPPORTED BY LAW OR FACTS,

Mr. Riffin asks this Board to make a statement of law that is inconsistent with the
Board’s precedent. Although the_Pe:tition describes in broad strokes the work that Mr. Riffin
claims needs to be completed at both the Cockeysville and Allegany County sites, he provides no
specifics as to why the work is necessary for his continuation of interstate rail service (in
Allegany County) or what connection the work he proposes to complete in Cockeysville has to
intérsiate rail service in the first place. He has not explained why the state statutes at issue

preclude his completion of the work within his railroad right-of-way. Even though the work at



both sites could involve issues related 1o potential pollution of state waterways, he has not -
provided any information as to how the work relates to the federal environmental provisions that
the State administers through its own regulatory agencies. In short, while Mr. Riffin disagrees
with the decisions of the state and federal courts in Maryland that have already addressed the
question he attempts to raise here, he has not presented sufficient information upon which this
Board could base a decision as to whether the state statutes and regulations actually are
preempted. Accordingly, the Petition for Declaratory Relief should be denied, expeditiously as
he requests.

A. This Board’s Precedent Confirms that Mr. Riffin Has Misstated Applicable
Law,

Contrary to Mr. Riffin’s sweeping assertions, the scope of the preemption of state law
provided by Section 10501(b) is not unlimited. Mr. Riffin correctly cites numerous cases that
have broadly construed the reach of §10501(b). See, e.g., City of Auburn v. U.S., 154 F.3d 1025,
1030 (9™ Cir. 1998), cert. denied, 527 U.S. 1022 (1999); CSX Transp., Inc. v. Ga. Pub. Service
Comm’n, 944 F, Supp. 1573, 1581 (N.D. Ga. 1996). However, this Board and the Courts
* (including Courts that have reviewed Mr, Riffin's proposed schemes) have acknowledged, that
§10501(b) preemption is not complete. Instead, this Board has concluded as follows:

... [Sltate and local permitting or pre-clearance requirements are preempted

because by their nature they interfere with interstate commerce, but ... non-

discriminatory enforcement of other types of state and local requirements, such as

building and electrical codes, generally would not be preempted. Thus, individual
situations need to be reviewed individually to determine the impact of the

contemplated action on inferstate commerce.

Borough of Riverdale — Petition for Declaratory Order — The N.Y., Susquehanna and Western
Ry. Corp., STB F. D. No. 33466, slip op. at 2 (Service Date Feb. 27, 2001) (“Riverdale 11"}, The

Board has made clear that state or local regulation is permitted “where it does not interfere with



interstate rail operations.” Borough of Riverdale - Petition for Declaratory Order - The N.Y.,
Susquehanna and W. Ry. Corp., STB F.D. No. 33466, 4 S.T.B. 380, 386 (1999) (“Riverdale I'").
Quoting the earlier STB decision that had led to the 9™ Circuit’s decision in City of Auburn,
supra, the Board gave the following examples of state and local regulation that, in appropriate
circumstances, would not be preempted:

Even in cases where we approve a construction or abandonment project, a local

law prohibiting the railroad from dumping excavated earth into local waterways

would appear to be a reasonable exercise of local police power.... A railroad that

violated a local ordinance involving the dumping of waste could be fined or

penalized for dumping by the state or local entity.

Riverdale I, 4 S.TB. at 386.

Finally, the Board has also made it clear that “nothing in section 10501(b) is intended to
interfere with the role of state and local agencies in implementing Federal environmental
statuies, such as the Clean Air Act, the [Clean Water Act], and the [Safe Drinking Water Act].”
Boston & Maine Corp. & Town gf Ayer, STB Fiﬁance Docket No. 33971, sfip op. at 9 (May 1,
2001), (“Town of Ayer I"). State laws that implement these federal environmental statutes, like
ane of the Mary_land water pollution laws at issue at the Cockeysville property, are not
preempted by the ICCTA because, as the $TB has put it, requiring Mr. Riffin to comply with
Maryland water pollution laws does not run afoul of the ICCTA.

The Board’s own precedent confirms that the statement of law Mr, Riffin asks this Board
1o make would not be accurate. As a result, the Petition for Declaratory Order should be denied.

B. Mr. Riffin Has Made No Factual Showing That Would Justify Issuing the
Requested Order.

Mr. Riffin’s request has a second fatal flaw. Not only has he misstated the applicable
law, he has not satisfied the requirement to demonstrate how or why compliance with Maryland

laws will prevent him or the railroad he purposts to operate from fulfilling his/its common carrier



obligations. Because Mr. Riffin has not provided the Board with the information it needs to
make that assessment, the Petition for Declaratory Order must be denied.’

In a decision denyipg reconsideration of Town of Ayer I, the Board stated tile following
when assessing the need to accommodate seemingly conflicting federal mandates:

This is a case-specific and fact-specific determination. One must look at the

objective effects (i.e., all of the facts and circumstances) to determine whether the

local body’s regulation, as applied, unduly burdens or unreasonably interferes

with interstate commerce.

F.D. No. 33971, Joint Pet‘itian Jfor Declaratory Order —Boston and Maine Corp. and Town of
Ayer, MA, slip op. (Service Date October 5, 2001} (“Town of Ayer 11”) at 4. Similarly, the Board
has stated that state or local regulation is permitted “where it does not interfere with interstate
rail operations.” Riverd&le Il at 386.

This Board has required that determinations of preemption must be baséd on an
assessment of the facts and of whether the complained-of state or local statute will in fact impede
the ability of the railroad to fulfill its obligations in interstaie commerce. The judicial rulings on
the preemption of the stz;tc and local environmental, land use, and other laws presented in the
long list of cases presented by Mr. Riffin do not disturb the Board’s own interpretatio:i of the

information it needs io address preemption questions, In this situation, the Board's interpretation

of how to apply the preemption provisions of the ICCTA requires more information than Mr.

7 This Board's decisions in The New York City Econ. Dev. Corp. — Petition for Declaratory Order, STB F.D, No.
34428, slip op. (Service Date July 15, 2004) (“NYCEDC™} and cases like it where the Board ruled that varicus state
environmental protection laws were preempted do not compel a different conclusion. In NYCEDC, for example,
while reiterating the broad scope of the preemption of state environmental statutes under 4% U.5.C. §10501(b), sép
op. at 8, the Board had before it a record that demonstrated that the state agencies had failed to act for more than 11
months on applications filed in accordance with the state's environmental regulations (sfip ap. at 3), and that the
Petitioner in that proceeding was voluntarity undertaking mitigation measures to address wetland impacts (slip op. at
9 .7). In clear distinction, Mr. Riffin has made no attempt-to work with the state agencies and has made no
showing that failure on the part of those agencies to act is preventing him from maving forward with his proposed
work, The Board in NYCEDC had before it & record that allowed the fact-based determination that the incomplete
record in this proceeding lacks.



Riffin has provided. With respect to the Allegany County line, Mr. Riffin has made general
statements about the need to rehabilitate the line due to erosion but has not provided any
specifics about the work he proposes to undertake, whether that work will be within the existing
railroad right-of-way, or what environmental harm the work will entail. Nor has Mr. Riffin
provided any support for his allegation that MTA or MDE are blocking his purported need to
rehabilitate the line. In actuality, Mr. Riffin has for the past several months engaged in no dialog
with the State or local authorities about the proposed work or the methods to be used to protect
water quality within the adjacent stream. In the absence of such speciﬁcs;, neither this Board nor
any other party can determine whether preemption truly applies,

While Mr. Riffin similarly provides little, if any, factual information with respect to the
Cockeysville property, the preemption issue has already been resolved repeatedly by the many
federal and State court decisions that have already been rendered with respect to his activities
there. But even if the Board were to choose to consider the issue again, the available facts
demonstrate that preemption does not apply. Inasmuch as Mr. Riffin owns no active right-of-
way and has no authority to acquire or operate rail carrier property or to hold himself out as a rail
carrier anywhere near the Cockeysville property,” it is difficult to coneeive how a purported
maintenance of way facility has any connection at all to this Board’s jurisdiction, While Mr.
Riffin states in the Petition that he “stiil desires to acquire” the Cockeysville Iine used by MTA
for its light rail operation, Petition at 6, 411, and “hopes” that the proceeding pending at F.D. No.
34982 will give him the authority to operate rail lines in the Baltimore area, id., at 6, 12, he
currently owns no property in the vicinity that is used to provide transportation subject to this

Board’s jurisdiction.

8 See, Riffin I, Riffin II; Riffin- Baltimore City (staying effective date of Notice of Exemption),

-10 -
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On this record, then, Mr. Riffin is left with the same argument that he made, and lost,
before the federal district court, namely, that his ownership of rail line anywhere gives him the
ability to claim preemption of state and local law wherever he may clect to take actions that he
asserts are related to rail service. See Transcript of Proceedings attached hereto as Exhibit 1, at
38-39. This Board has already once before rejected Mr. Riffin’s attempts “to use the cover of
Board authority allowing rail operations in Pennsylvania to shield seemingly independent
operations and cénstruction in Maryland from legitimate processes of state law.” Riffin 11, slip
op. ut 6 (Feb. 23, 2005). Tt should do so again here.

CONCLUSION

M, Riffin’s request for a sweeping declaration of complete preemption (.)f all state law
postulates a holding that is inconsistent with this Board’s precedent. While the Board’s rules
permit the issuance of a declaratory order, a proceeding will be instituted only when there is an
actual, concrete dispu;e. 5 U.8.C. §554(¢c); 49 C.F.R. §1011.75. There is no dispute as to the
legal question posed by Mr. Riffin, because his posited statement is directly contrary to well-
established STB precedent. Nor is there any showing of a dispute over the application of the law
to facts since the Petition presents no facts that would permit this Board to make the necessary
conclusions of law.

This Board has routinely accepted the notion that some state and local laws remain
enforceable vis-d-vis a railroad because they do not interfere with the railroad’s ability to fulfill
its common carrier obligation. The Board has also acknowledged that state agencies’ actions
taken to implement federal environmental laws are not preempted by the ICCTA, Mr, Riffin

here asks the Board to issue a declaratory order without presenting the factual showing normally

-11 -



required to confirm that a dispute about application of prevailing law to facts exists. As a result,

this Board should deny the Petition for a Declaratory Order and close this proceeding.

WHEREFORE, and in view of the foregoing, MTA and MDE respectfully request this

Board to expeditiously deny the Petition for Declaratory Relief,

Dated: March 5, 2007

122329
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Respectfully submj/ _

Charles A. 'Spitulnik\.( !
Allison L Fultz

Kaplan Kirsch & Rockwell LLP
1001 Connecticut Avenue, NW
Suite 905

Washington, D.C. 20036

(202) 955-5600

Emuail: ¢spitulnik@kaplankirsch.com

Counsel for the Maryland Transit
Administration

WAl s Y AV, ¥
Adari D, Snyder /
Assistant Attorney General
Office of the Attorney General
Department of the Environment
1800 Washington Boulevard Suite 6048
Baltimore, MD 21230
{410) 537-3034

Email: asnyder@mde state.md.us

Counsel for the Maryland Department of the
Environment
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T hereby certify that | have this 5™ day of March, 2007, caused to be served a copy of the
foregoing Reply of the Maryland Transit Administration and the Maryland Department of the
Environment upon the following parties of record: |

James Riffin d/b/a The Northern Central Railroad
1941 Greenspring Drive '

Timonium, MD 21093
ZM/’”

Cherles A. Spitufik
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UNITED STATES DISTRECT COURT
"FOR THE DISTRICT OF MARYLAND
NORTHERN DIVISION
MARYLAND DEPARTMENT Civil Ne. RDB-04-2848
OF THE ENVIRONMENT
AND

BALTIMORE COUNTY,

MBRYLAND
Plaintiffs,
V. Baltimore, Maryland
JAMES RIFFIN September 8, 2004
AND 3:00 p.m.

THE STX M COMPANY, .
Defendants.

/

TRANSCRIPT OF MOTIONS HERRING
EEFORE THE HONORABLE RICHARD D. BENNETT
UNITED STATES DISTRICT JUDGE

APPEARANCES:

For the Plaintiff: Office of the Attorney General
By: ADAM D. SNYDER, Esqg.
1B0O Washington Boulevard
Baltimore, Maryland 21230

Baltimore County Cffice of Law
By: PAUL M. MAYHEW, Esq.

400 Washington Avenue

Towson, Maryland 21204
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For the Defense: JAMES RIFFIN
1941 Greenspring Drive
Timonivm, Maryland 21093

Rifkin Livingston Levitan Silver
By: SCOTT LIVINGSTON, Esq. :
PATRICK RODDY, Esq.
6305 Ivy Lane
Suite 500
Greenbelt, Maryland 20770

Court Reporter Lisa K. Bankins RMR
101 West Lombard Street
Room 5012
Baltimore, Maryland 21201

Proceedings recorded by mechanical stenography, transcript
produced by notereading.
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PROCEEDINGS

THE COURT: Madam Clerk, if you'll call the case,
please?

TﬁE CLERK: Before the Court is c¢ivil case nurber
RDA-2848, the Maryland Department of thé Environment, et. al. v.
James BRiffin, et, al. This matter is before the Court for
hearing. Counsel and party, please identify yourselves for the
record.

MR. RIFFIN: I’m“James Riffin., I'm one of the
defendants.

MR, LIVINGSTON: My name is Scott Livingston. With me

is my colleague and my partner, Pat Roddy. We represent Six M

and if it please the Court, Mr, Roddy is a member of the Maryland
Bar, but he is not a member of the U.S. District Court for the
District of Maryland. Subject to leave of court, we request that
Mr, Roddy be able --

THE COURT; Mr. Livingston, you are a membef of this
court, cofregt?

MR, LIV;NGSTON: Yas.

THE COURT: All right. Well,'then Mr. Roddy can
certainly come in pro hac vice and just for purposes of these
proceedings certainly.

| MR. LIVINGSTON: Thank you very much.

THE COURT: Without question. 2nd for the plaintiffs,

‘Maryland Department of Environment?
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MR. SNYbER: Thank you, Your Honor. Adam Snyder,’
Assistant Attorney General on behalf of the Department of the
Environment.

. THE COURT: Mr. Sngder, nice to see you.

MR, MAYHEW: And Paul Mayhew, associate counsel for
Baltimore County. |

THE COURT: Yes. From the Office of the County
Attorney of Haltimore County, correct?

MR, MAYHEW: Yes, Your Honor.

THE COURT: All right. &As I understand it, the
plaintiffs are the Maryland Department of the Environment and
Baltimore County. BAnd on August the 30th of thils year, the

plaintiffs brought suit against the defendants, James Riffin and

. his contractpr, the Six M Company, in Baltimore County Circuit

Court seeking injunctive relief and civil penalties for
defendants' alleged viclations of varicus state and local
envirommental regulations stemming from construction activity in

proximity to protected waterways. The defendant then removed to

federal court and in the interim, the plaintiffe have sought a

temporary restraining order which was issued by Judge Dana Levitz
of the Circuit Ceurt for Baltimore County on August 30 and that
hearing, the temporary restraining ofder that was issuved is due
1o expire tomcrroé; Septenmber 9, 2004. Is that‘correct,

Mr. Snyder? | .

MR. SNYDER: <That is correct, Your Honor.
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THE COURT: And this is one of three different cases.
Is that cﬁrrect? Mr. Riffin shows up several times on my docket.

MR. RIFFIN: Your Honor is correct.

THE COURT: Yes. And are all these removals,

Mr. RiEfin?

MR. RIFFIN: Yes, they aré, Your Honor.

THE COURT: 8o the same ilssve is involved in all of
them, correct?

MR. RIFFIN: Essentiélly.

MH. MAYHEW: If I ﬁight, Your Honor, I believe there's
a timeliness issue involved in one of the three,

THE COURT: Right. Right. Right. There iz & case,
RDB~04-1342, then RDB-04-2789 and then this one, RDB-04-2848,
All of which are actiong brought against Mr. Riffin, BAl1l of
which Mr, Riffin has removed here to federal.court. Is that
correct, ﬂr. Riffin?

MR. RIFFIN: Yes, it is, Your Honor.

MTHE COURT: All right. And one of them actually
invelves a claim that was already adjudicated in state court. Is
that correct, Mr. Riffiné

MR. RIFFIN: That's also correct, Your Honor.
Actual;y, all three of tpem have had a gtate court judge -~

THE COURT: Mr. Riffin, one of ths things you have to
do if you're going to address the Court, you got to stand, sir,

if you would. Thank you very much.
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MR. RIFFIN: BActually, all three of them have had a
state court judge rule on the issuve of the lack of jurisdiétion
and in all three cases, that state court judge Just said that
it's his opinion that the statute does not preempt whatever it is
the underlying case is about,

THE COURT: lRight.

MR, RIFFIN: So the issue I understand that we're going
to address this afterncon is complete preemption.

THE COURT: Right. The issue we're going to address
today is the matter of this particular case in the matter of the
motion t¢ remand and we'll address that. But I'm jﬁst verifying
that essentially the same underlying issue relates to the other
two cases that are still pending before me. One of them just
came to me within a week and a half ago and the other was fully
briefed. I think, Mr. Snyder, you're in the other case as well
‘and that one was briefed on the motion te¢ remand and in that case
there's-a timeliness issue as wall I think., Is that correct?

MR. SNYDER: That is correct, Your Honor,

THE COURT: That's not an issue in this case. But. on
that case, the earlier case was a timeliness issue.

MR. SNYDER: 1It's both. Yes.

THE COURT: But you also addressed the preemption issue
as wall.

MR, SNYDER: That's correct.

THE COURT: Right. And I think it was completely
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briefed and ready for ;ﬁling b& this Court agbout seven weeks ago
or so and we're still catching up on somo things.‘

All right. 1'll be glad to -~ ﬁhis is the motion of
the plﬁintiffs for a remand4po the Baltimore County C;rcuit
Court. Mr. Snyder, 1'll be glad to hear from you, sir.

MR. SNYDER: Thank you, Your Honor. I b?iefed a lot of
these lssues in the Motion for Remand that was filed this merning
as well as the previous briefs that I filed in the 1342 case. So
I want to, I'm geing to be, skate only superficially on the
complete preémption issues.

THE COURT: ALl right. Can I ¢larify one thing while
you're up, Mr. Snyder? Just remain standing. I've just
literally two minutes before I came up here on the bench, I was
given a copy of a Motion to Remand for Failure to Obtain Proper
Consent pursuant to which 3ix ¥ Company, a defendant in this
case, submitted a Motion for Remand to the Circuit Court of
Marylaﬁd which I presume means the Clrcuit Court of Baltimore
County. So it's the pogition of the Six M Company that ﬁhe Six M
Company also wants this case to be remanded to the Circuit Court
for Baltimore County. Correct?

MR. RODDY: Yes, sir, Your Honor. That has only been
submitted to yﬁu. That has not been submitted to the state
court.

THE COURT: No. That's right. I'm just saying I ﬁust

literally got it --



1 MR. RODDY: That's correct, Your Honor. That is the
2 . first submission that we --
3 THE COURT: So the defendant, Six M, jeins with the
4 plaintiffs with respect to baving this case be remanded back to
5 the state court?
é MR, RODDY: Yes, sir. 1 believe the grounds are
7 different --
] .THE COURT: I'll be glad to hear from you in a minute
9 on that. Qkay. BAnd we will address that mgtiog as well, Sm.
10 basically, Mr. Riffin, you're the only person that thinks you
11  belong here in this fedezal ccﬁrtroom.
12 MR, RIFFIN: That's correct, Your Honor.
13 THE COURT: All right. Well, we'll get right to the
i4 core of it then. Go right ahead, Mr. Snyder.
15 MR. SNYDER: Well, the procedural issue that I was
186 going to touch upon bhefore getting into ithe complete preemption
17 issue is that Mr. Riffin's Notice of Removal did not state on the
le ‘face of it that he had coordinated with the co-defendants to
18  obtain their consent to remowval. It'é been rendered somewhat
20 . moot here by the_sile Company's Motion To Remand. So I'1l skip
21 ahaad.
22 o The other threshold before you even get into the scope
23 | of preemption under the ICCTA is whether Mr., Riffin himself even
.24 gualifies as a railroad under the ICCTA.. He is a gentleman doing

25 business as a railroad. He's not incorporated and it is the
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department ‘s position that he has not received any authorization
from the Surface Transportation Board which the Federal Rail
Agency aesgtablished under the ICCTA to operate a railroad and to
build the railroad at issue here. What Mr. Riffin has done, he
files notices of exemptions is what they're called before the
Surface Transportation Board which are suppo;ted by an affidavit
by Mr. Riffin sa&ing that he intends to¢ operate akrailroad on a
certain lines of track and under the Surface Transportation
Board'as regulations, it is required by law to publish that
application, that notice of exemptioﬂ within thirty.days and it
becomes automatically effective within seven days. That gives
parties an oppcrtuhity to tell the STB that this application,
this notice of exemption is faulty. So Mr. Riffin‘a claim to
railroad status is juaﬁ that. He has filed a plece of paper with
the Surface Transportation Board that says I want to be a
railroad and the Surface T;ansportation Board has published that.
Maryland, some two weeks ago, filed a petition te revoke that
notice of examptioh when it has now become clear that Mr. Riffin
is claiming that that application to the Surface Transpbrtatiqn
Board constitutes his authorization to operate a railroad here.
Another point that I think is important is that
Mr. Riffin has never sought the approvallof the Surface
Transportatiun Board te construct a railreoad and the issues are
quite different. In one respect, it's relevant here. If the

Surface Transportation Board were to say Mr. Riffin, you are a
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railroad and we uﬁderstand that you're constructing a railroad,
they would institute envifonmental review processes that the
state and the locality could participate in. There's no such
review going on. Mr! Riffin's position in this case is that he
can undertake construction of this railroad without any
environmental review by anyone whatscever. And we, the State and
the County, well, speaking for the State believe that the ICCTA
does not stand for thﬁt proposition. That no case stands for
that propeosition.

When you get into the merits of the preemption, we'll
get into a lot of fact-bound decisions about whether a particular
state and local envirommental regulation uﬁreascnably interferes

with the cperation of a raillroad., That's the standard that the

courts have applied and that the transportation board applies.

They say that neot all state and local regulation is preempted and
in fact, there's a Surface Transportation Board case almost
directly on point that says that dumping of earth into waterways
and the dumping of waste materials into waterways is not
something that's preempted by the IbCTA. So whatever the merits
are of the preemption defense, there is no complete preempfion
here that would justify removal because there are plenty of
cases, plenty of Surface Transﬁortation board decisions out there
that rule that particuiar state and local rggulation is not
preempted. Therefore, without complete preemption, theré's no

basis to remove this case which on its face is entirely based on
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state law. That's it in a nutshell, Your Honor. If you have any
¢tuestions, I'll be --

THE COURT: These same érguments certainly apply in the
other twoe cases peqding before this court, do they not?

MR. SNYDER: I would think they would. One of the
cases involﬁed only the county and not the State. 1342 does
involve the State.

THE CCURT: So the identical argument you pose would
alse relate and that's the pending Motion to Remand that has been
fully briefed, correct?

MR, SNYDER: Yes. The removal jourisdiction --

THE COURT: Is there any reaéon why this Court in
deaiing with the precise issue before it in 2848 cannot also
apply the same ruling in 13427

MR. SNYDER: Not on the complete —- no. On the
removability issuve, they're the same.

THE COURT: Okay.

MR. SNYDER: Thank you, Your Honor.

. THE COURT: &All right. Thank you very much. I'm going
to entertain the Motion for Remand for Failure to bbtain Proper
Consent by Six M at this time and them I'll give Mr. Riffin an
op@ortunity to respond. Whe would like to speak for éix M on the
Motion to Remand for Fallure to Obtain Proper Consent? |

MR. RODDY: I would, Your Honor.

THE COURT: Mr. Roddy?

11
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MR. RODDY: Your Honor, we just believe that the Notice
of Removal fails becauge a critical element is missing and that
is the consent of‘a co~defendant. Different from the previous
cases which you have heard in this, on this particular property
that the plaintiffs just talked about, there 'is a co-~defendant in
thia case and no consent has been obtained and nowhere in the
Notice of Removal, in fact nowhere on the courtls own document
intake sheet does any reference to a co-defendant éxi&t. There
are exceptions. However, none of these exceptions apply to_my
client. And in this circuit it is well settled law that there's
a rule of unanimity and that is that within thirty days of notice
and we are well within that thirty days of notice for my client,
the defendant has the ability to consent. After that thirty
days, hia ability i1s waived. But we are well within that
thirty~day period as your chronology at the beginning so
illustrated. My client has not consented and for reasons that
are in thelr best interest wishes this matter to be taken up in
sfate gourt since this is wholly a matter as far as Six M is
concernaed of'alleged violations of state and dounty law. Biz M
does not have any thing to add to this court, Your Honor, as to
the argument that's before you in the other mot;on for removal or
in the motion for removal -- 1n the Notice of Removal or in the
other Motion for Remand. We are simply here on the narrow lssue
of'Six M's alleged violations of county and state law and wish

those to ke heard in state court. -
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THE COURT: Right. Mr. Roddy, can your client make any

representations to the Court as to whether or not there was any

~effort by Mr. Riffin to procure your client's consent to the

removal?

MR. RODDY: Mr. Riffin had discussions with me last
weak, Your Honor. At that time, he did not ask for consent and I
wag not under any obligation to present that te my client at the
time because [ was not asked.

THE COURT: ALl right. Thank you wvery much.
Mr, Riffin, first of all, with respecf‘to tha positian of the Six
M Company, the requirements of 28 U.5.C. Section 1446 are fairly
clear, are the§ not, in that you must have the consent of your
éo~defendants, correct? |

MR, RIFFIN: I would agree that in normal
clroumstances, that's probably correct. However; I actually
think this case falls on whether or not completa‘preamption is

manifest in this case. If the ICCTA completely preempts the

regulation of railroad facilities and if this Court finds that

this site is a railroad facility, then there is no -~ it's
irrelevant whether I even filed the Notice of Removal as it turns
out because the case law has held that where complete preemption
THE COURT: What case law?
MR, RIFFIN: I've got a lot of discussion in this in

all my memorandums, Your Honor.

13
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THE COURT: What memorandum have you submitted to the
Court on this?

MR, RIFFIN: With regard to my Notice of Removals, I
have a rather long memorandum of law which accompanies it and in
that --

THE COURT: Addressing the Six M issue?

MR. RIFFIN: I haven't addressed the Six M issue
because I haven't -- I didn't know about it until just now. I
knew about it even later than Your Honor did. I éet back to if
we have complete preemption, the case law indicates that the case
raises a federal issue from the moment it is filed, it is
approériétm to be in this court and this court is the only court
that can hear it. There's also something else that's addresse&
in my Notice of Removal, which is also applicable in this case.
In Grugb v. Public Utilities Commigsion of Chio, a Supreme Court
case decided in 1930, the Supreme Court held --

THE COURT: What's the cite on that case, sir?

ME. RIFFIN: The cite would bes 2Bl U.S; 470, 50 Supreme
Court 374, 74 Lawvers Edition 972. T make mention of it on page
30 of my memorandum in support of my Notice of Removal.

THE COURT: All right. Go ahead.

MR. RIFFIN: In that case, the Supremé Court held that‘
absent ‘a provision for exclusive federal jurisdictions, state
courts may make binding judicial decisions regardiﬁg the

interpretation of a federal statute. The statute that we're
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diséussing, 49 U.5. Code 10501(b) has a provision for exclusive
jurisdietion. Based on the ruling of the Supreme Court in this
case, it would appear that no state court has thé authority to
rendgr a hinding judicial decision based on the issue of whether
or not the ICCTA preempts all state regulation.

THE COURT: So the bottom line is your response to the

" Motion to Remand for Failure to Obtain Proper Consent by Six M is

quite simply complete preemption, correct? -

MR. RIFFIN: <Complete preemption, Your Honor.

THE . COURT: And you would agree with respect to the
motion of the plaintiffs, Maryland Department of Environment and
Baltimore County, that if there's ordinary preemption, remand is
appropriate, but yoﬁr point is is that there's complete
preempticn.

MR. RIFFIN: There is complete preemption --

THE COURT: All right. Then I just want to zero in on
that if that's the basis of your argument as to both motiona.
One, on the matter of your classifications of railroad,

Mr. Snyder noted that your claim is based upon the fact that you
filed an application and he arques that there's been no
authorization from the Surface Transportation Board with respect
to your being classified as a railroad. What is your response to
classifying yourself as a railroad?

MR. RIFfIN: I would disagree with Mr..Snyder. He's

not familiar with Surface Transportation Board procedure law or
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decisions. He made mention to the Court that the notice of

ex&mption.which is Finance Docket -- it's my Exhibit Number 2.
It's Finance Docket 34501, He made mention that this notice of
exemption did not give me authority to operate or build a
railroad is actually wﬁat he said. The notice of exemption is to
acquire and operate iail line in York County, Pennsylvania.
Contrary to Mr. Snyder‘s belief ~-

THE COURT: What's your status in Maryland with respedt
to being a railroad and operating a rail line?

MR, RIFFIN: If cne is a rail carrier any place in the
United States, one is subject to ﬁha exclusive jurisdiction of
Surface Transportation Board. That's my position. That's the
Surface Transportation -—-—

THE COQURT: I didn't ask your position, sir.

MR. RIFFIN: Okay.

THE COURT: I asked you a factual question. What is
the basis of your -- are you operating a railroad now?

MR. RIFFIN; I am opeﬁating a railroad in York County,
Pennsylvania ~—

THE COURT: Are you operating a railroad in Maryland,
sir?

MR. RIFFIN: I'm not operating rail line in Maryland.
I am operating railroad facilities in Maryland.

TEE COURT: And what are the rallroad facilities which

vou're operating?
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' MR. RIFFIN: One of which is 10919 York Road which is
the subject of the immediate litigation. I also let 1941
Greenspring Drive.

THE COURT: And what is that facility? What are you
opérating there?

MR. RIFFIN: It is a facil}ty which I use to store,
handle, maintain railroad-related acuipment.

THE COURT: 8o it's a storage facility for equipment.
Is that correct?

MR. RIFFIN; At 10918, it is primarily at this moment
in time a storage facility for railroad-related equipment. ' Yes,
Your Honor.

THE COURT: And with respect to that railroad-related
equipment, how do you transport that railroad-related egquipment
when you seek to utilize it in Maryland?

MR. RIFFIN: If I want to use it in Maryland, I put it
on a truck and take it to wherever it is I need to take it. If I
want to use it in Pennsylvania, I put it on a truck and take it
to wherever it is I need to take it,

THE COURT: Clearly, you don't put it on any rail line,
correct?

MR. RIFFIN: I generally don't. It's less expensive
and it's a whole lot quicker if you put it on a low boy.

TﬁE COURT: All right;

MR. RIFFIN: The nature of the equipment is such that

17
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it's not so large that you can't transport it on a low boy.
That's hew it got there. Typically, anyone who is doing track

maintenance work -— this is all track maintenance equipment is

what it is. But typically, whomever 1gs doing track maintenance

work{ you generally transport your equipment to the site with a
truck that it:s just easier and guicker and less expensive. Once
you get it there, you'll put it on the train tracks. It has
something célled high rail --

| THE COURT: What other basis is there for your
clasglfying yourself as a railroad?

MR. RIFFIN: The authority granted to me by the Surface
Transporkation Boérd on May 20, 2004 granted me the authority toe
operate line and if one operates line, that constitutes being a
railroad.

THE COURT: Well, the position of tﬁelState is is thgt
you marely -- |

MR. RIFFIN: Right. One ==

THE COURT: I tell you what, Mr. Riffin. 1I'll try not
to interrupt you, but it's good for you not te interrupt me.

 MR. RIFFIN: Yes, sir.

THE COURT: Okay. Because what's impertant is for ﬁe
to get it, not so much for you to get it. Se it is going to be

of no benefit to you for you to seek to educate me unless you

answer my guestions. Okay. So I know as anxious &3 you are o

indicate your full kﬂowledge of the topic, it will be more

°
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helpful if you'll let me just go step by step. With respect to

- your contention that you are a railroad, the facts before the

Court are there is no railroad iinevin Maryland that you're
operating on and that you're not cperating any railroad line in
Maryland. But apparently, you have rallroad facilities and
equipment that you transport by.low boy by truck. Correct?

MR. RIFFIN: That is correct, Your Honor.

THE COURT: All right. Okay. WNow then the second
thing is having that been established before the Court, what else
do you argue causes you Lo be classified as a railroad?

MR. RIFFIN: Actually, we're using the wrong term
terminnlogy.

” THE COURT: Just use my terminology, Mr. Riffin,
That's the important thing. Just answer my question, sir. Okay.
Just answef my questioh. This isn't complicated and I've been
flooded with a gseries of papers in the last 16 hours including
something two minutes before I got on the banch. Okay. 5o it's
very simple. The Court makes a factual finding. There is né
railroad line and there is no -- you've admitted there's no
railroad lins. 8o you're not operating a railroad in Maryland.
Now you've indicated that you have railroad equipmenf and I'm
trylng to cut to. the core of this. In terms of railroad
equipment, I understand your argument on railroad equipment and I
understand the significﬁnce that you attach to having applied to

the Surface Transportation Board for a classification and I

19
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understand M&. Snyder's positién with respect to the significance
or lack thereof of the application and 111 hear from him again
in his response because it's his motion. 8o he has the last say.
But I'm just trying to clarify. What else dovyou argue
constitutaes you as a railroad? Your application to the Surface
Transportation Board and your storage facility with railroad
equipment essentially are the two pointé you've argued thus far,
correct? |

MR, RIFFIN: It is, Your Honor.

THE COURT: All right. What else causes you to bhe

‘constituted as a railrocad?

MR. RIFFIN: Your Honor needs to be aware that the
depision rendered by the Surface Transportation Board wag a
decisicn.‘ They did not rubberstamp my notice of exemption. They
made a decision,

THE COURT: ALl right. BAnd what was that decision?

MR, RIFFIN: The decision was made on May 13th. It was
publigshed —-- it had a service date of 5-20-2004.

THE COURT: All right, : -

MR. RIFFIN: And the decision was it has, the Surface
Transportation Board has granted me their permission to operate
rall line in Pennsylvania. Once one receives permission to
oparate rail line Gherever, you are subject to their exclusive
jurisdicticq. 10501 (b) specifically states éhe Surface

Transportation Board has exclusive jurisdiction ever railroad
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facilitvies, facilities of rail carriers. I would like to point

out that statute does not require a railroad facllity to be in

fact owned or operated by the rail carrier which is making use of
what's being used, stored, whatever, at that facility. It 1s not
relevant whether I'm arrail carrier in Maryland, in Pennsylvania
or even at all as it turns out with regard to a railroad
facllity. A railroad facility is defined as a facility which
has, steores and it's a long list of other words that they use
equipment of any kind regardless of ownership which relates to
the mo§ament of passengers or freight by rail. That's the --

THE COURT: 1In the same state in which the facility is
locaged o aﬁywhere in the United States? |

MR, RIFFIN: Anyplace in the United States. No place
in this staéute do any parts of this statute say that the statute
applies only to interstate things. And in fact, when the ICCTA
was passed, they specifically eliminated the previcus provision
that was in the Stagger's Rail ZAct which gave states the right to
regulate wholly interstate track. Under the ICCTA, it
specifically states the Surface Transportation Beard now has
exclusive jurisdiction over spur industrial side switching track.
Whether they're interstate, intrastate, it doesn't matter.

THE CQURT: Or whether they're operational or not?

Mﬁ. RIFfIN: Or whether they're operétional of not.

THE COURT: So your argument essentlially is then

because the Surfacelrransportation Safety Board has granted you

21
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permission to operate a railroad line in Pennsylvania, that exrgo,
that decision has been made that you are a railroad.
Accordingly, any storage facility in Maryland even if not in
Pennsylvania and even if there's not an actual line in
Pennsylvania still falls within the parameters of the permission’
by the Suriace Trqnspcrtétion Board. Ergo, you are alrailroad in
Maryland or any other state in the United States.

MR. RIFFIN: I would add to what Your Honor just said
that as the statute reads, it doesn't really matter if I'm a rail

carrier or not. I am arguing I am a rail carrier. It is my

-facility. But I would say that even if I weren't a rail carrier,

it's still a railroad facllity and it's still subject to the
exclusive jurisdiction of the Surface Transportation Board
because that's what the statute specifically expressly states.

THE COURT: ALl right. With that addition, did I
correctly summarize your position?

.MR. RIFFIN: - Yes.

THE COURT: Okay. All right. $o anything else on the
matter of your status as a rall carrier?

MR. RIFFIN: I was granted permission to acquire and
cperate the line. I've actually started doing that.

THE COURT: In Pennsylvania.

MR. RIFFIN: In Penngflvania. I have a cont;act to
complete delivery of a number of freight movements, freight'car

movements., I don't remember if Mr. Snyder raised it a few
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minutes ago, but he raises in his brief. Re has arqued for a
very long time that the Surface Transportation Board chboses not
to exercise jurisdiction over a dinner excursion train if that
train stays within a state and I would agree that that's the
position of the Surface Transportation Board as I understand it.
A tiﬁy bit of history.

THE COURT: Well, no., I don't want to go inte all
that. My point is any other points on the matter of your status
ag a rail carrier? |

MR. RIFFIN: Once one gets their first permission to
acquire and operate rail line, any additional permissions that
you want when you actually put it in your application of whatever
form it takes, the term that you use on all future additional
filings'isAa carrier. If you read the application carefully, it
said initially I ﬁas a noncarrier,

THE COURT: I think I understﬁnd your argument. I'm
just trying to stay crystallized on this point and we'll move to
the néxt one, S0 anything else you want to argue on the matter
of your status as a rafl cﬁrrier?

{(Ho response.)

THE COURT: Why don't you sit down for a minute,

Mr. Riffin? I uhderstand your argument. Mr. Snyder,
eggentially, on the matfer of status as a rail darrier,
essentially as I understand Mr. RLffin's argument is that the

Surface Transportation Board has given him permission to operate
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a railroad line in Pennsylvania and apparently,. he's doing so,
correct?
MR. SNYDER: Your Honop, I don't -- and this is the
first 1've heard that he's actually doing --
| THE COURT: Well, let's presume for the sake of
argument that he is. That he's not made a misrepresentation of
the Court because I can't imagine anybody would come into federal

court and make a misrepresentation like that. So if he is, his

‘argument is is that storage facilities related to rail equipment

in Maryland, even if he doesn’'t have the line operating in

Maryland, all fall within that permission granted by the Surface

'Transportation Board and ergo, that he is a rail carrier and

gatisfies the definition of being a railrcad or a rail carrier.
That's essentially his argumentf Your rasponse'on that.

MR. SNYDER: The May 20th decision that he describes --

THE COURT: Of the Surface Transportation --

MR. SNYDER: -~ of the Surface Transportation Board --

THE COURT: -~ with respect to the Pennsylvania line.

MR. SNYDER: Right. Does not give him the right to
acquire and operate. What it actually says is that -- let me
give you just a little bit of history.

THE COURT: Go ahead.

MR. SNYDER: It's not the first time Mr. Riffin has
tried to get the Surface Transportation's Board's approval. He

filed a notice of exemption about a year ago. He withdrew that
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when the rail line that he sought teo operate turned cut to be
owned by someone else and they objected. So he withdrew that.
Then he filed another notice of exemption this past spring. The
State of Maryland petitioned the Surface Transportation Beoard to
revoke that notice of exemption and the board revoked, in fact
did revoke his notice of exemption advising Mz, Riffin that there
were serious questions about his plans and that if he wanted to
pursue this further, he should provide more detailed information.
The board in its May 20th decision said NCR, which is the
Neorthern Central Railroad which Mr. Riffin is doing business as
wag advised that if it‘sought te pursue the matter, it should
provide more detailed information in the form of an individual
exemption petition under the relevant statutes as those
proca&ures are daesigned to elicit a more éomplete record. NCR
instead chose £o file this notice for the necessary authority to
acquire and operate the described line in York County in the
event that it's able to reach an agreement with the commissioners
of York County for that acquisition;‘ S0 although the board does
use fhé words, acquire and operate, but they're not saying that
you have cur blessing to go énd do this prﬁject and you are now a
railroad, they specifically asked Mr. Riffin to submit himself to
a'more detailed process before the board sc it could determine
whethar in fact he is a railrecad.

THE COURT: The documents you're referring to from the

approval or the statement from the Surface Transportation Board
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is Qith your materials submitted in this -

MR. SNYDER: It is. It's Exhibit 15 to the state and
county's motion for preliminary injunction and temporary
restraining order.

THE COORT: All right. Okay. Thank you.

MR. SNYDER: So the board hasn't given him approval to
acquire and operate railroad. In fact, they specifically said
you've got to come in and give us more information because
Maryland has already told us that y&u're not a railroad and that
you're trying to do things and one of the things that he
originally proposed to do is to build a rail line up the Northern
Central Hiking Biking Trail betwsen Cockeysville and York County,
Pennsylvania, something that the State of Maryland believes it
owns and that people from metropolitan Baltimore heavily use for
a variety of recreational pursuits. So we had grave concerns
about what Mr. Riffin was planning to do. The beoard said submit
more detailed information. Mr, Riffin chose to go this kind of
peremptory route in&tead;‘ |

THE COURT: Al right. Well, let's assume -- the Court

does not, the Court does not make a finding at this time that -~

you may sit down, Mr. Riffin.
MR. RIFFIN: I have an obijection to-what he just said.
THE COURT: 1It's his motion, your response, his
gurreply. In federal court, there's a motion and a proponent for

a motion and then there's opposition and then there's a response.
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It's his motion. He's argued. You have responded and then he's
had the surreply because it's his motion, his burden. You may

sit down now. I den't need to hear any more on the matter of

‘whether or not you are a railway or not.

MR. RIFFIN: That wasn't the point I was trying to
make.

THE COURT: Fine. Mr. Riffin, when I call upon you,
sir, you can stand and argue.

| MR. RIFFIN: . Thank you.

THE COURT: The Court does not make a finding at this
time that Mr. Riffin is a railway or a railroad. But for the
sake of argument in light 6f the more fundamental gquestion of
complete preemption, Mr. Riffin has -- it appears everyone agrees
that the whole issue here is the matter of, the issue of complete
preemption. Clearly, the State of Maryland and Baltimore County
in their Motion to Remand pending in this action, 04-2848, have
noted complete preemption., Mr. Riffin has clearly noted that
it's no£ a matter of just ordinary preemption, but complete
préemption and has iﬁaicated a knowledge of the fact that there
must bhe cémplete preemption by federal law for there to be
jurisdiction in this court and he's even noted that in connection
with the clear failure to comply with 28 0.5.C. Section 14486,

Mr. Riffin's position is is that it's irrelevant.because there is
complete preemption here in federal court. 8o even if he did not

comply and did not get the consent of his co~defendant, Six M
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Company, which also seeks to remand this case back to the Circuit
Court for Baltimore County, it 18 of no moment because there is
conplete preeﬁptién. So the issue to be addressed now by
e%eryone here is the matter of complete preempﬁion. Again, for
the record, I'm not finding that Mr. Riffin is a raiiroad or a
railway at tﬁis time. But for the sake of argument to move
forward to address a fundamental issue, we'll assume for the sake
of argument that Mr. Riffin is a railroad or a railway within the
meaning of the Interstate Commerce Commiséion Termination Act.
And so0 I'1ll be glad to hear from you now on the matter of
preemption, Mr. Snyder.

MR. SNYDER: ‘Thank you, Your Honor. The general rule,
of course, is that a, you determine the removability of the
complaint based upon the causes of action stated in the
complaint. The causes of action in the complaint are entirely
state-law related. It's not based on federal law. Now the éases
are unanimous in ﬁhat a federal defense, a federal preemption
defense by itself is not enough to justify a remﬁval to, federal
court, What there has to be is complete preemption ag Your Honor
has summarized‘here. The state agreea that econamic regulation,
state and locgl econcmic regulation has besn held to be
completely preempted bf the TCCTA. That's the thrust of what the
ICCTA is all about, the regulation of how railroads éperate in
America. When it comes to environmental regulation and local

land use requirements, however, it's a more, it's a factual
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deciéion. Whether a particulaz regulation is preempted is
governed by whether it has, whether it substantially interferes
with rail operation. I;'s not a blanke; preemption which you
would need Lo have in order to have complete preemption and which
you do have in the economic regulation context. Now there is a
cage out there that Mr. Riffin will cite, the City of Auburn
case, it's a Ninth Circuit case that says wordﬁ to the effect of,
well, we don't really think there's a difference between economic
and envirogmental regqulation because environmental regqulation can
be imposed in a way to stop a railroad and frustrate its
operations to the ppint where a state and local entity could kill
a rail project. fThat's true enough. 5o the analysis for
environmental regulation and local land use requirements is
whether it will have the potential to, you know, whether it
operates to stop a railfoad, does it substantially interfere with
rall operations. Again that's a factual finding that out of the
gate means that there'g not complete preemption here because if
there were complete presmption, there wouldn't be any factual

inguiry. It would just be'éll state and local regulation is

preempted, which is Mr. Riffin's position, but the State believes

it's not supported by the case law. We could get into the merits
about what types of activitiés, the types of laws that the State
is arguing were violated here, but that goes beyond the complete
preemption issue and goeé into the merits of this federal

preemption defense, which deesn't again doesn't justify removal
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of this case. But three of the four laws at issue here --

THE éOURT: 'What are the laws at issue here?

MR. SNYDER: Wiéhout citiﬂé chapter and verse, there's,
one, the failure teo get what's called a waterway cohstruction
pérmit which is every time vou build, you conduct construction
activities in thé 100~year fleoodplain of a stream or a stream
channel, you have to get a permit from the Maryland Department of
the Environment. Another one is whenever, is a sediment control

law that whenever you grade earth or disturb earth oxr move it

" around, you have to get an approved sediment and eroalon control

and grading control plan from Baltimore County to insure that
best management practices are employed sc that the construction
activities are carried out in the most environmentally sensitive
manner. Another one is the sediment pollution law which
bagically says ‘i you don't dﬂ.sediment controls and you're
leaving piles of dirt sittiné around in the floodpla;n of a
stream or if you're dumping it into the stream itself, you're
causing sediment pollution and sediﬁent pollution has a variety
of ill effects on Maryland's waterways that I've detailed in the
motion that gave rise ﬁo this hearing., The final law involved is
a water pollution permit law that if you are going to discharge
pollutants to Maryland waters, you have to get a permit to do
that. Now you don't have tao do it; You can build a rail line
without discharging water to the stream, discharging pollutants.

But if you're going to do it, you have to get a permit. Now witrh
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the possible exceptlon of the Waterway Construction Act, hone of
these lawa govern -- well, certainly none of these laws even
without the exception govern rail operations specifically.
They're not targeted rail lines. \They just want to treat all
construction the same way. Bﬁt the --

THE COURT: These would be the same provisions if
someone was constructing a roadway, cﬁrrect?

MR. SNYDER: -Exéatly. Rut when you read some of these
cases, some of them are rather broad and if a state law that
requires,g railroad to go through a permitting process to get a
permit thch if denied would prevent the railroad to cons;rﬁct
its line is arguably preempted under certain cases. Others not,
These other issues though, the sediment control, sediment
pollution, water pollution, fall directly under a Surface
Transportation Board decision. It's in the brief., Band it's the
Bureau cof Riverdale Petition described. Well, it's a lengthy
quote in my motion where the Surface Transportation Board says
yes, there's very broad preemption here under the ICCTA. But
state and local laws prohibiting the dumping of soil and sediment
into waters and the dumping of waste materials into waters, those
are the types of things that aren't preempted. So we think we
win on the merits here of the federal preemption defense and
easiiy win on the:complete preemption lsswe. Thank you, Your
Honor.

- THE COURT: All right. Thank you. Let me ask you this
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Just so I understand, Mr. Snyder. Clearly in terma of the
analysis where there's complete presmption or partialbor what's
calied ordinary prsemption which comes up in this case and ERISA
cases and employment retirement income sequrity cases and many
other cases, essgentially, correct me if I'm ﬁréng, the analogy

would be, an example might be if a state passed an environmental

law that found it was envirommentally harmful for trains to come

through the state and the train was required to be.shut down and
ﬁulled by mules through the State of Maryland across and over
into Virginia, at which time thgy could then operate wherever
they wanted; then clearly, that would be such an extreme example
that the federal law wouid completely preempt state law with that
kind of draconian, severe environmental regulatlon, correct?

MR, SNYDER: I think you're right, Your Honor.

THE CQURT: And so that with réspect to the matter of
sediment control, pollution contrel, water discharge, that your
argument is is that they are routine environmental propéctions
local, the steps taken by state and local authorities because
presumably Mr. Mayhew was joining in this argument and there are
certain regulations of the county that maylbe a little bit
different than a state in terms of permitting process. Corraect,
Mr. Mayhow? |

. MR, MAYHEW: Yes, Your Honor.
THE COURT: In terms of clearing'iand away. But as

long as it's deemed to be a reasonable application and does not
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interferea with the operatioﬁ of the railroad, that there's still
not been complete preemption, correct?

MR. SNYDER: That's correct, Tour ﬂonor.

THE COURT: ALl right. Okay. I understand your point.
Thank you. .

On this, Mr. Roddy, I'll note that Mr. 3iffin has taken
the poaition that his clear lack of compliance with respect to
not obtaining the consent of a co-defendant as required under 28
U.5.C. Section 1446 can be excused because there's complete
preemption is essentially the argument he's made on that. 3So
111 certainly be willing to entertain any argument that you have
on behalf of Six M with. respect fo whether or not there's
complete preemption or not.

MR. RODDY: WEll, first of all, four Honor, 1 am not
sure that that is at all the state of federal law.

THE COURT: Well, I'm not agreeing that it is either
gquite frankly =~-

MR. RODDY: ~- and would like leave of the Court to
brief that specific argument as to whether 28 U,.8.C. 1441 through
1447 is inapplicable in a case of complete preemption.

THE COURT: 1I'm not for a minute accepting that
Mr. Riffin with great deal of confidence asserts that to be
federal law. I'm just saying that fhat's his argument.

MR, RODDY: I understand, Your Honor.

THE COURT: And if you want to -- I'll be glad to hear
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from you if you want to address the matter of complete

‘preemption,  And you don't need to. I Know you -

MR. RODDY: There are clearly two points I wish to make
to the Court on this. |

THE COURT: Sure.

MR. RODDY: Point number one is Six M - the alleged
violations that the Department of Enviromment and Baltimore
County allege against Six M implicate no federal law. That's
number one. Number two is I believe that under 1441, should this
Court so wish, this Court could in fact divide the causes of
action, divide the complaint into those which do deal with the
federal question and those which do not deal with the federal
question and have those that do not deal with the federal
question remanded to a court of state jurisdictién and I would
like also to ask the leave of the Court to brief that matter
further because I believe tﬁat that is the subject of case law
interpreting 1441.

THE COURT: &1l right. Well,.let's wait to see if
that's necessary or not. You don't want to address the matter of
complete presmption? |

MR. RODDY: Well, Your Honor, no.

THE COURT: Okay. That's fine. You may be seated. .
Trying to give you an opportunity. That's all.

MR. RODDY¥: HNo. I appreciaté tﬁe opportunity and I

just, it really is something beyond the scbpe-of my client's
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matter here.

THE COURT: I understand., Mr. Riffin, I'd be glad to
hear from you now on this point, sirc.

MR. RIFFIN: With Your Honor's permisgsion, I'd like to
address what Mr., Snyder raised a few minutes ago.

' THE COURT: All right.

MR. RIFFIN: Mr, Snyder made reference to his Exhibit
15, What I'd like Your Honor to be aware of is that Exhibit 15
has to do with a totally different case which has nothing to do
with what we're talkling about today and has nothing to do with
the May 20th decision from.the Surface Transporﬁation‘ﬁoard
giving me permission to operate line in York County.

THE COURT: In Pennsylvania.

MR. RIFFIﬁ: In Pennsylvania.

THE COURT: The record should reflect there is no York
County in Maryland.

MR. RIFFIN: That's true, Your Honor.

THE COURT: So each time that Mr, Riffin refers to York
County, he's referring to York County, Pennsylvania and not
Maryland., Go ahead, Mr. Riffin.

MR. RIFFIN: 111 take a few seconds to dwell an
that --

THE COURT: You need not. You nead not.. I've heard
2ll the argument I need to hear on whether you‘re a railway or

not ,
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MR. RIFFIN: Okay. I'm basically in agreement with
Mr. Snyder that if this facility was not a railroad faecility, éne
would need that long list of pemits that he says should have
been acquired before one could do what it is I've been doing.
I'm in basic agreement with his pbsition. Where I disagree with

him is that a rail carrier -~ the construction of a railroad

facility is Subject to the exclusive jurisdiction of the Surface

Transportation Beoard. There have been numerous courts and STB
decisions, all of which have been unanimocus in holding that any
preclearance permitted requirements by a state or local
jJurisdiction are preempted. Every case has saia that. Even in
the Riverdale case. I've discugsed the Riverdale casé in my
memo, In the Riverdale case, the Surface Transportation Board
did not make a decision. It had no facts teo make a degision
with, Thay gpeculated is all they did. The case ultimately was

dismissed because there wasn't an issue. So the STB speculated

‘that rail carriers may be subject to fire, electrical, plumbing,

et tetera, codes. ThejSTB's position on preemption is totally
irrelevant.. Case law has held in the case of preemption, the
only fbrumqthat may make a decision regarding preemption is the
judicial forum. It is an exclusive prerogative of the judiciary
to makelthat decision;

fHE COURT: fou do recognize, do you not, that in all
of these cases, it is well establishedlunder principles of

federalism that there is a presumption against preemption.
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MR, RIFFIN: Most definltely, Your Honor.

THE COURYT: A1l right.

MR, RIFFIN: We start off with that presumption.

THE CQURT: You start off with a presumption tth the
states being indepsndent sovereigns in our federal system. There
is a presumption that Congress does not intend to intrude upon
traditional prerogatives, which meansg that in the abaence of a
clarity of intent as some cases have said, Congress cannot bé
deemed to have significantly changed that balance. Do youn |
recognize that? |

MR, RIFFIN: Oh, most definitely, Your Honor.

THE COURT: S0 you start with a presumption against
preemption and you start with the burden of having to show that
there is complete preemption, not ordinary preembtion or not
preemption with respect to certain issues. You start with the
presumption agaiﬁst you and you also start with the fact and then
with that presumption against you, you must show that there is
complate and total preemption, correct?

MR, RIFFIN: T would agree with Your Honor.

THE COURT: All right, And rather than going case by
case, I understand your argument is is that all the cases
overwhelmingly support your peosition as far as you're concerned.

MR. RIFFIN: Thét's éorrectf Your Honor. .

THE COURT: All right.

MR, RIFFIN: And the few cases where they've intimated
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tﬁat they didn't think preemption cccurred, either they didn't
really address the issue because it wasn't an issue before the
Court and so the Court's opinion was strictly dicta at best,
speculation at worst or the facts are sc radically different,
they're just totally different from what's going om in this case.
We start off with you have to look at the statute itself. If the
statute explicitly says it preempts, then there is no further
ingquiry. That's where yﬁu stop the inquiry. In this case, we
have a statute that specifically states the jurisdiction of the
board cover transportation by rail carriers and the remedies
provided in this part with respect to facilities of such carriers
and the construction, operation of facilities even if the tracks
are located or intended to be located entirely in one state --
THE COURT: Let me ask you something, Mr. Riffin. In
terms of your argument -- this goa§ back to the matter of your
aréument as to you're being a railway or a railroad. Your-
argument, as you intarprgt this statute, is such that there is
complete preemption with respect to any inherent state authority
of local power. If yéu have permission to operate a rail line in
let's say Alaska, you have a rail line to operate in Alaska, not
in York County, Pennsylvania, bot Alaska and in connection with
your rail line in Alaska, you have equipment that you store in
Maryland somewhere and let's say it's railroad équipment,

correct, for my sake of my argument. Your arguﬁent is because

) you are operating a rail line in Alaska, that there is complete
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preemption with respect to any local or state control over .your

facilities having to do with the railroad that you choose to keep

here in Maryland and ship by truck from Maryland to Alaska., Is

" that correct?

MR. RIFFIN:

I'm basically essentially in agreement

with Your Honor., It dpesn't -

THE COURT:

MR. RIFFIN:

THE COURT:

MR. RIFFINY
statute -~

THE CQURT:

MR. RIFFIN:
Honor .

THE COURT:

MR. RIFFIN:

THE COURT:

That's the hypothetical I'm posing.
I agree. 'That is my position -
That's your position.

~= and I believe that's what the

S0 that's how you interpret the statute?

That's how I interpret the statute, Your

And therefore, that —-
I think it is that broad.

I understand and your poaition is that it's

so bread that it would control the local poﬁera with respect to a

state or a county or a city with respect to land use,

environmental concerns or anything else. Just total, complete

preemption based on language that you just. ¢cited.

MR. RIFFIN:

I would agree with Your Honor. That I

believe that is what that statute explicitly says. That's what

Congress wrote,

THE COURT:

Because as I read, fpr axample, Florida
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East Coast Rﬁilway Company v. City of West Palm Beach, the
Eleventh Circuit clearly doesn't interpret it that broadly. I
don't have any Fourth Circﬁit cases before me.' But my reading of
Florida East Coasthailway Company v.-City of West Palm Beach,
Eleventh Circuit case, the Eleventh Circuit would totally reject
that argument, but I'm just trying to make sure I understand what
your argument, is.

MR. RIFFIN: Actually, I'm not sure that the Eleventh
Circuit would reject the argument bescause of the facts of that
particular.case. “In that ;articular case, the facility that was
the subject of the litigation while the land w$s owned by the
railroad, the only thing that, the only connection, the only.-
nexus of the railroad to that land was it owned it and it brought
rail cars there full. It removed fail gars after the tenant of
that property emptied them. That's Rinker. In that case, if you
read that decision, what the courts, both the District Court and
the Circuit Court in Florida were looking at is the ownership of
equipment is very relevant if that equipment relates to ihe
movement of passenger or freight by rail. ff on the other hand,
what is happening ére services which don't relate to the
transportation by rail of freight or passengers, then for those
services, ownership of those services is very important. And in
that particular case, Rinker leased the laﬁd from the railread..
After it did that, Rinker unloaded the rail cars, graded the

aggregate --
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THE COURT: So actually, rail cars running in this
area, correct, in this case, in the case vou're ﬁalkinq about
right now --

MR. RIFFIN: 1In the Florida East Coast case —

THE COURT: Yes.

MR. RIFFIN: =-- thé underlying and I actually think
part of the reason wﬁy the courts are ruling in favor of the city
has to do with how the case got starﬁed.

THE COURT: Well, what I'm saying in Florida Rast Coast
Railway Company, unlike here, you actually had a rail line, you
had cars operating on a rail line. But you didn't have a

situation of a rail line in another state in which the whole

- argument of being a railway is that you're storing equipment

relating the to rail line. In Fiorida East Coast Rallway
Company, you had an actual line in the jurisdiction, correct? It
wag being operated, upon which the railroad was operating,
correct?

MR. RIFFIN: But what the state was cqmplaining about.
was not the operation of the railroad and in fact, both the
District Court and the Circuit Court, they intimate that. If
Florida East Coast Railroad was doing what Rinker was doing,
there wauid be complete preemption. But it’s the fact that it is
being done by a nonrail carrier, the activities that were
occurring at that cite were being carried on by someone who had

nothing to do with rail carriers. They weren't a rall carrier.
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They're just a local aggregate distfibution company and that's
ail they're doing. The railroad brings the aggregate on a car.
They empty the car, grade it, clean it, put it on a truck and
take it to wherever it is they need it.

THE COURT: Let mé ask you this.

MR. RIFFIN: Nothing teo do with the operatioﬁ.

THE COURT: Let me ask you this, Mr. Riffin. If you
were deame¢ to be in total compliance with a local regulation in
terms of sediment control or whatever, how is the operation of
the railrpad being impeded in any way?

MR. RIFFIN: In this particular case, the State has
indicated thﬁt it will not permit me to construct a railroad
facility at this site. Essentialiy, that's the position of the
State.. You will not construct a railroad facility at this site
period. They've intimated that I could ask for their permission
to do it and they've at least intimated I think that they might
at least entertaln the idea oprermittinq me, bit the bottom line
is they won't. The bottom line is the Baltimore Counfy code
specifically says you shall not do anything in the a river rain

floodplain and it's that explicit. You shall do nothing in a

river rain floodplain., There is no argument that what I am doing

is in a riwver rain flondpiain. I do take objection to

Mr. Snyder's statement thet I have placed material in the flowing

waters of‘Beéver Dam Run because I have not done that. I've been

very careful not to do that. I have not polluted or contaminated
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that stream in any manner whaiscever.
THE COURT: We're not getting into the merits of your

envirommental dispute with the county and with the State. My

point is is that there's clear authority which I've reviewed in

preparation of today's hearing which supports the proposition
that local requlations of railroads are not preempted by the
Interstate Commerce Commission Terminatieon Act when they are
deemed to be reasonable and nondiscriminatory environmental
restrictions which do not unduly burden interstate comﬁerce. So
that there's clear authority for the fact that unless itrunduly
restricts a railroad from conducting its operation that
reasonable and nondiscriminatory environmental restrictions have
been upheld by other courts including not just the Eleventh
Circuit, the First Circuit, for example, in a case I think the
State has cited, noting that that's not been deemed to be
unreasonable or discriﬁinatory. And so my questioh to you is in
terms of your arguing to this Court to find complete preemption,
where is thaﬁ} where are those regulations deemed to be in your
eyes unreasonable or discriminatory?

MR. RIFFIN: If the State prevails and the Coﬁrt finds
that I'm required to get their permit, they're not going to issue
fhe permit., Therefore, I can't usé this - T can’'t develop this
site as a railroad facility as I am presently attempting to do.
Their reguest is that I return this teo the condition it was in

before 1 started and the condition it was in before I started,
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-you eouwldn't do anything here. This facility 1s being used to

store not only railroad track maintenance related egquipment.
It's also being used to store track ballasts. It will be used to
repalr rail cars and to store rail cars. Everything at this site
integrally. That word is not in the statute by the way. The
term economic regulation. The termreconoiic is not there.
Neither is the term integral. Those terms have been added iﬁ a
few court cases, but they're not in the statute. Az I sald
earlier, you need to read the express language of the statute.
Those words aren't there. Even if they were there, even if I
were to concede that, and I'm not, that in order to be completely
preempted, it has to be inteérally related to your rail
opaerations, I would say in this case, it ig integrally related to
my rail operations. Basically, a vast majority of my
rajilroad-related egquipment is sitting on this site. Not only
equipment, but material to construct railroad property. That's
what this cite is used for, If I can't use this site for that
purpose, it severely limits my ability to carry on my railroad
operations. I don't have permissién -

THE COURT; To carry on your railroad operations in
Pennsylvania.

MR. RIFFIN: 'In Pennsylvania which is what all this

relates to. Pennsylvania is only twenty minutes away from this

site. That's why this site is very handy. BAnd in fact, the New

Freedom end portion.of the line which I propose to operate is
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actﬁally closer to this site ﬁhan it would be to York. At the
present; I don't have a facility in Pennsylvania where I could
store what you see on this property. If I am prohibited from
storing it on this property, basically, I've just been put out of
busiﬁess. And as the injunction cases point out which we'll hear
another day, one of the grounds for an injunction is to endjoin a
atate from enforcing --

THE COURT: If the Court determines there's no
jurisdiction, we don't have another day on the injunction.

MR. RIFFIN: That's true, Your Honor.

THE COURT: You might as wall address it now because if

. T remand this case back to the State, that's it. I don't have

jurisdiction.  So if you have an argumeni you want to make on

Cdnjunctive rellef, T suggest you make it now.

ME. RIFFIN: A number of cases have ruled. Bank One ~-
I cite them in the memoranda-that accompanied my motion, my
complaint for injunctive relief, counterclaim for injunctive
relief and my motion for preliminary injunction and my request
for a permanent injunction. In those cases, normally when one
requests an injurction, you have to establish four factors which
Mr. Snyder has already pointed out.

THE COURT: 'Under the Hlackwelder case of the Fourth

_Circuit including, one of the four of which is likelihood of

success on the merits.

MR. RIFFIN: Yes. In those cases, the courts have
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ruled that if oné shows that the statute preempts the state law
which you are aﬁtemptinq to enjoin, then two of those essential
elements no longer are applicable., You no longer have to show
the injunction is in the public interest, nor do you have to show
the balance of hardships favors the movant versus the other
party. Any harm which the State may suffer becomes lrrelevant,
Those aren't my words. Those are the words of the court. The
courts have also said because the opposing party is the State and
because one cannot sue the State for nonetary daﬁages, if the
actions of the railroad wiil cause some econcmic loss to the
railroad, that is irréparable harm per se. They also say that if
what this State proposes to do with its statute, effectively
would put the railroad out of business. That is the most extreme
kind of irreparable harm. This is all the Dakota Minnesota

case -

THE COURT: Well, the simple answer to that is you can
store "your facilities somewhere else in proximity of your line
that you're operating in Pennsylvania. .

MR. RIFFIM: Except I don't have another facility.

THE COURT: And the answer to that is find one., You're
not going to seiiously suggest to this Court there is no facility
anywhere in the entire State of Peansylvania where you can sgtore
railroad equipment, are you?

MR. RIFFIN: I wouldn't say that, Your Honor, MNo.

THE COURT: Quite frankly, that would be ludicrous for
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you to suggest thét. I mean the argument that --

MR. RIFFIN: I would agree. One could likely find a
place someplace in Pennsylvania if you look long enough and
you‘re’willing to pay enough that you counld do this.

THE COURT: Sure.

MR. RIFFIN: But in this particular case, all I have to
establish for the injunction purposes is will I suffer
irreparable harm,.will I suffer an economic loss --

THE COURT: Well, I don't want to get too far off from
this, T want to make sure &ou have an opportunity to express
your view on preliminary injunction and the four-point
Bléckwélder test because that's what's applicable here ls the
Blagkwaldar test on any of these matters from the Fourth Circuit
and you don't éven get there unless there's the jurisdiction of
the Court, which means your most immediate problem is with
respect to convincing the Court that there is complete, total
preemption as manifested by an intent of Congress with respect to

local environmental regulations. That's the precise issuse, isn't

at?

MR. RIFFIN: Yes.

THE COURT: So essentially, your view is that local
regulations of railroads, regardless of what they are, be ;hey
economic, be they environmental are preempted by the ICCTA across
tbé boérd, correct?

MR. RIFFIN: That would be my position. I get that
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from -—-

THE COURT: 60 you have any Fourth Circiuit authority to
support that?

ME. RIFFIN: No court to my knowledge in the Fourth
Circuit has had an opportunity to make a decision. This is a
case of first lmpression not only for Maryland, but for the
Fourth Circuit.

THE COURT: I can't find any authority that would
compel this Court to determine that across the board, state and
local environmental laws are totally preempted by the ICCTA and
that's esgentially what you're grging this Court to do.

MR. RIFFIN: I believe the Aubﬁrn case actually does
gtate that. |

THE COURT: I understand.

MR. RIFFIN: I haven't seen a case which says a
railroad is subject to a state's environmental laws. That
doesn't mean some state might not rule that. Just no state has
so far and I don't think they'‘re likely to. Contrary to what
Mr. Snyder represented to the Court, the Surface Transportation
Board when you file an application, regardless of which kind you'
tile, you actually have to submit ten coples of what you file and
it is distributed to all the dgpartment heaﬁs and one of those
department heads is the Environméntal Review Section. My notices
of exemption; all three of them were reviewed by the

Environmental Section of the --
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THE COURT: ‘That argument goes back to whether you're a

‘rallway or not. I mean my point is for the sake of argument,

I've given you the benefit of the deubt not to get bogged down in
that., But on the matter of complete preemption, is there
anything else you want to arque with respect to complete
preemption?

MR. RIFFIN: I would just continue to point out what I
tried fo point.out earlier. I was reading to you 49 U.S. Code
10501 (k) and I szaid the jurisdiction of the board over railroad
facilities is exclusive. Transportation is very broadly defined.
A number of courts have indicated is extremely broadly defined.
You can't imagine a more broadly defined definition than the
words transportation as it turns ﬁut. And transportation
includes a facility or equipment of any kind regarﬂlass pf
ownership or an agreement concerning use.

fHE‘COURT: I understand your argument, Mr. Riffin. I
mean you have a very bread definition of transportation and a
very broad definition of the Interstate Commerce Commission
Termination Act and you've acknowledged that your view of it is

is that it precludes any and all state and leocal environmental

-laws being enforced with respect to anything defined as a railway

and you've also indicated that your definition of a railway would
include storing equipment for a rail line, no matter how short in
Alaska'énd shipping equipment from Maryland teo Alaska by truck.

That in your view that brings you within a definition of a
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rallway in terms of a railway facllity. You've c¢learly indicated
to this Cpurt your position regardless of how extreme it is and
I'm just trying to make sﬁre that I'm giving you anf opportunity
to, apart from your personal opinions of the law, if you can give
me anything else on which you believe that this Court should go
against the presumption against preemption which limits
congressional intrusion into State prerogatives and the clear
case law and what the Court finds is certain principles of
federalism to convince this Court that there is c0m§1ete
preemption across the board by the ICCTA. Anything else you want
to add? | .

MR. RIFFIN: I believe, Your Homor, the (edar Raplds
case 1s on point. In the Cedar Répids tase, the gquestion was has
the LCCTA completely preempted the‘regulation of the abandonment
of rail lines? The abandonment of rail lines and rail facilities
are in the same statute a few words apart. The only difference
is one iz, has to do with abandonment of rail lires. The othex
one has to do with railroad facilitiea; The Cedar Eapids case.
In that case, the court exhaustively reviewed both the Interstate
Commerce Commission Act which precedéd the Surface Transportation
Board and found complete exemption exlsted prior to ICCTA. Then
it went on to say with ICCTA, we have complete preemption. In
particular, abandonment of rail lines. The term, abandonment of
rail lines, is but a few words removed from the word, facility,

in exactly the same statute. I think it would be difficult to
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argue that abandonment of rall lines'is completely preenmpted, but
two words over, that word isn't, which is‘the word facili;ies.

We start off with reading the statute. The statute.is incredibly
explicit. It says the Surface Transportétion Board has exclusive
jurisdiction over rail facilities. The State has argued. If the
State does not have the right to enforce its regulationé in state
court, it has no remedy. I would disagree with the State. This
discugsion should be occurring before the Surface Transportation
Board. If the State objects to the construction, ‘operation or
maintenance of this facility, that objection should be addressed
to the Surface Transportation Board. The Surface Transportation
Board has the autherity to crder ﬁe to do things differently than

what I have done, We're in the wrong foram. This should be

‘before the Surface Transportation Board.

THE COURT: Well, I think that may be the first time -
you agree with all the other lawyers because every other lawyer

in this courtroom certainly believes we're in the wrong forum

- this afternoon here in federal court, Mr. Riffin.

MR. RIFFIN: The only difference is --

THE ﬁOURT: Maybe we're making progress here.

MR. RIFFIN: They think we should be in a state court.
; would say we shohldn't be in the state court. We shouldn't be
in this court. I would agree with Your Honor. This court dosas
not even have jurisdiction over this matter. Only the Surface

Transportation Boarq has jurisdiction; And for that reason, the
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whole case should be dismissed, not only because this Court
doesn't have jurisdiection, but the state courts don’'t have
jurisdiction. It is the exclusive right of the Surface
Transéortafiun Board to regulate railroad facilities.

THE COURT: What is the citation of the Cedar ~- I'm
sorry. The Cedar Rapids case is a decision by the Nerthern
Dis;rict of Towa in 2003, correct?‘

MR. RIFFIN: Yes.

THE COURT: And that related to a removal of a

-committee with respect to abandonment of clear rail lines,

correct?

MR.'RIFFIN: Yes, it was. &And it waé a removal casé.

THE COURT: All right. I understand. Anything
further, Mr. Riffin? We've made some progress. Now you're even
saying we shouldn't be in this courtroom. So I feel like I've
made some progress up here, Anything else, Mr. Riffin§

MR. RIFFIN: I might reiterate all the previcus cases.
I've indicated that even the Surface Transpértation Board when it
speculated that rail carriers may be subject to plumbing, fire,
et cetéra, codes, it would only be subject to them so long as the
local agency did not request the railroad obtain a permit. And
in this case, if I'm not obligated to obtain a permit, the State
has no case.

THE COURT: All right. Thank you, Mr. Riffin. Mr.

Snyder, I'll be glad to hear from you to wrap up. It's your

+

=

52



10
11
12
13
14
15
16
17
18
19

20

21 .

22
23
24

25

motion on this. Well, if you will address the argument -- the

defendant, Riffin, has noted in Cedar Rapids v. Chicago Central
and Pacific Railroad at 265 F. Sup. Znd 1005, a case out of the
Northern District of Towa, that the U,S, District Court in that
case allowed removal of state law claims and found apparently

complete preemption with respect to the matter of abandonment of
rall '‘lines. The Court would note for the record here, we don't
have rail lines. We have a storage facility relating to a rail

line in Pennsylvania. There is no rail line that's been

-présented to this Court. But I.just want to note if there is any

_other response you want te make to that in case I'm missing

something here,

ME. SWYDER: I would just underscore thatl the court
itself said that enacting the ICCTA, Congress intended to ocoupy
cempletely the field of state economic reguiatian of railroads.
And if the language of the statute says that the remedies
provided in the ICCTA are exclusive, the remédie; avaiiable in
the ICCTA are overwhelmingly about the economic operation of rail
lines. -Thev're not about environmental regulaticn. You've
anticipated all of ny comments abouf the extremeness of
Mr., Riffin's position and I wor't go into that. I will note
though if there’s -~ at one peoint Mr. Riffin argued that the
Surface Transportation Board's interpretation of the ICCTA is
irrelevant because only a federal court can interpret federal

statutes. Later on, he ‘argued that we shouldn't even he here.
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That the Surface Transportation Board has exclusive jurisdiction
over these things., Well, if the Surface Transportation Board has
exclusive jurisdiction, we should be reading their cases aﬁd how
they interpret the statute.that thgy are charged with '
administering and.they make clear time and time again that the
sgata and local regulation that's at issue here in this case is
not preempted. It's the pfeclearance permitting requirements
that are in certain circumstances. But not the type of sediment
control,'sedimént pollution, water pollution, best management
practices that are at issue in this case. Thank you.

THE COURT: All right. Mr. Snyder, let me just verify
vne matber. ‘The other case before this Court is State of
Maryland, plaintiff, versus James Riffin, et al., RDB-04-1342,
civil case. The identical arguments were presented in that éase.
Is thera any distinction between that case and this case?

MR. SNYDER: Not on the complete preemption, but an the
merits of the ordinary preemption argument. There are --

THE COURT: I thought there were. I looked at some of
the submissions.

MR. SNYDER: Yes.

THE COURT: Mr. Riffin, are they essentially the same,.

but for the merits of the matter of ordinary preemption versus

complete preemption? The same legal issue iz involved, correct?
MR, RIFFIN: I would say yes. I would agree with Your

Honer. Yea,
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THE COURT: Okay. All right. Thank you, gentlemen..
This Court granted a rathexr speedy hearing in this particular
case in light of the fact that the lawsuit in this case was filed
on Auwgust the 30th, just last, essentially within the last Len
days. Thé lawsuit was filed on‘Auqust the 30th. There was then

0

a removal. The lawsuit was filed on Rugust 30th. The plaintiffs

brought suit against the defendants, James Riffin, and his

contractor, the Six M Company. There was a removal to this court
on September the 3rd. The Baltimore County éircuit Couxt on
August the 30th issued a temporary restraining order and
scheduled a hearing for a. preliminary injunction tomorrow,
September 9. The ténwday temporary restraining order issued by
Baltimore County, the Circuit Court for Baltimore County was

scheduled to expire tomorrow, September the 9th at 4:00 p.m,

Soon after filing the complaint, plaintiffs learned that the

defendants ware dumping construction and demolition debris at the
construction site at issue. Essentially, then the plaintiffs
filed a Motion to Remand this case te the Circuit cOurtlof
Baltimore County arguing that in the event that there was not a
remand, that that temporary restraining order would essentially
exéire tomorrow afterncon. Accordingly, this Court immediately
scheduled a hearing on the Motion to Remand. The Court would
note that literally almeost the identical issues are still pending
before this Court in another case, the State of Maryland v, James

Riffin, Civil Number RDB-04-Civil-1342.
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The basis of the defendant's removal petition is that
his business is & rallroad and that he is therefore entitled to

the protection of the Interstate Commerce Commission Termination

" Act, ICCTA, which he c¢laims completely preempts all of the

plaintiffs' state law claims and efforts at environmental
requlations. The defendant, Riffin, has candidly acknowledged
that ‘in his view there can be no enforcement of state or local

envirommental laws because all such laws would be presmpted by

his argument that his business is a railroad and all such

regulations would be preempted by the ICCTA. As a companion to
the Motion to Remand filed by the plaintiffs, Maryland bepartment
of the Environment and Baltimore County, the co-defendants in
this case, the S5ix M Company, the co-defendant, Six M Company,
has filed a motion téday literally minutes before I tock the
bench, a Motion to Remand for Failure to Obtain Proper Consent,
noting failure of the deféndant, James Riffin, to comply with the
reguirements of 28 United Staﬁes Code Section 1446. Mr. Riffin's
response as to that is that fhere is complete preemption of the
entire quesgion by fhe ICCTA, Therefore, any lack of compliandé
with the requirements‘of Section 1446 are of no moment. The
Court, first of all, finds that it is questionable whether or not
Mr. Riffin would qualify as a rai;réad or a railway with respect
to his operationg in Maryland. BPBut for the sake of argument, the
Court w%ll make.a finding that evén if Mr. Riffin is deemed to he

a rail carrier in light of the, some authority he's been given by
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the Surface Trangportation Bpard to operate a rail line in

Pennsylvania, albeit not in Maryland, that even if he is a rail

céxrier and for the sake of argument, the Court will assume he is

g rail carrier, there is simply not complete preemption in this
case. Accordingly, on that basis alone, there is not complete’
preemption in this case. The defendant, Six M Company, has aptly
noted a fallure to comply with the requirements of 28 United
States Code, Section 1446 in Mr. Riffin's notice of reﬁoval.
Furthermore, beéause there is a requirement of complete
preemption, the Court notes that consideration of preemption
under the supremacy clause starts with the hasic assumption that
Congress does not intend to displa;e state law. The COﬁrt would
not that principles of federalism dictate to this Court that in
the absence of clarity of intent, Congress cannot bé deemed to
have significantly changed the‘federal state balance. If a
federal statute's terms can be read sensibly not to have a
preemptive effect, the presumption against preemption controls
and no preemption may be 1nferre¢. Those principles of
federalism compel this Court to find that. the applicable statute
in question, the Interstqte Commerce Collision Termination
Action, can be read sensibly not to have a préemptive effect and
this is consistent with other cases which rule in faver of the
méﬁter of a presumption agailnst preemption. A presumption, which
the defendant, Riffin, has failled to overcome in this case. The

Supreme Court in the Metrodonna cage, at 518 U.S5. and
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particularly at page 485 noted these very principles of
federalism. The First Circuit in Boston énd Maine Corporation v.
Town of Air noted that local regulations of rallroads are not

preempted by the ICCTA when the laws are deemed to be reasonable

and nondiscriminatory environmental restrictions, which do not

unduly burden interstate commerce or unduly restrict the railroad
from conducting its operations. I don't find that the
application of these provisions unduly restrict this vailroad,
assuming we call Mr. Riffin a railroad and for purposes of this
opinion, I'm granting him that he may be a railway, although I'm
not making that findinq, from conducting his operations. These
types of regulations are not intendad‘by Congress to be
completely preempted by ICCTA and applying those principles of
federalism aéross the board in tﬁis case, the Motion to Remand
filed by the Maryland Department of Environment and Baltimore
County is granted. The Motion to Remand for Failure Lo QObtain
Proper Consent of the Defendant, S5ix M Company, is granted.
becordingly, this Court will issue an ordexr granting those
Motions to Remand and issoe an order remanding this case back to
the Cirecuit Court for Baltimore County. The Court would note

that the counsel have indicated that the jdentical issues apply

in the case of State of Maryland v. James Riffin in Civil Nusber

RDB-04-1342, a civil case. Baltimore County is not a party in
that case, but the same principles apply. Accordingly, for

reasons stated on the recoerd in this case, the Motion to Remand
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of the State of Maryland in that case is granted and an order
ghall be issued remanding.that case back to the Circuit Court
Was that also Baltimore County, Mr. Snyder?

MR. SNYDER: Yes, it was, Your Honor.

THE éOURT: All right. An order will be issued

tomorrow remanding that case back to the Circult Court for

Baltimore County for the reasons stated by the Court in this case

after having heard argument of counsel and argument of the pro se

defendant, Mr., Riffin. An opinion will follow with respect to

both of these cases and I will issue an opinion in that regard

forthwith.

With respect to the matter of the State of Maryland v.

James Riffin in Civil Action Number, it would be

ROB-04~Civil=-278%, I understand in that case, Mr. Snyder, there's

.a question of proprﬁety of removal with respect to portions of a

alaim alfeady aﬂjudicated in the State Ristrict Court, correct?

MR. SNYDER: Your Honor, I believe 27B% is the county’'s

cage.

THE COURT: I'm gorry. I thought it was. 1 have State

of Maryland v. Riffin in the case captioned State of Maryland v,

Riffin.

MR. SNYDER: With that number?
THE CQURT: That how it's captioned by the court.
clerk's office could be in error in that regard. I'm just

looking through -~ and that essentially arrived, Notice of
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Removal arrived in that case on September the 2nd. There is no
pending motion. There is just a Notice of Removal in that case
and if's removal -- perhaps if you can educate me on this, Mr.
Mayhew. There's been no response filed yet in terms of seeking
of a remand. Can you educate me on that case, please?

MR. MAYHEW: Yes, I believe I can and I'll apologize
for not being entirely familiar with it because I'm really only
down here because Mr. Loskot --

THE COURT: I understand.

MR, MAYHEW:. -- whe is handling the case is not
licensed to be here, However, my understanding of the case is
it's been fully litigated through the Baltimore County court
system, The suit was served on him a long time ago. Hence our
position is going to be the time to remove it would have been
thirty days from the time he was served with that initial suit.
Instead he litigated it through the state court system and now
geeks to remove essentially a final judgment.

'THE COURT: All right. BAccording to the submissions -~
Mr. Riffin, if you'il stand, please, sir? According to the
submissions on July 28, 2004, you appeared in the'District Court
of Maryland for Baltimore County wheré you presented a Motion to
Dismiss for Lack of Jurisdiectien teo Judge Robert Cahill, Jr., and
the Motion to Dismiss ~- the'p%aintiff requested the matter be
postponed and the trial was postponed until August 5 and then on

Auguét 25 rather, on August‘zs, the Court held that the Baltimore
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County Fire Prevention Code was not preempted by ICCTA. Is that
correct?

MR. RIFFIN: That's true, Your Honor.

© THE COURT: ALl right, And essentially, your same
argumenté with respect to preemption would apply here. Is that
also correct? |

MR. RIFFIN: Complete preemption isn't necessary in
that case, but I still think it is preemptéa and T still think
it's complete preemption.

THE COURT: All right. So essentially, you've sought
to removéhthe case here to this court after a determination by a
judge of the District Court of Maryland for Baltimore County,
correct?

MR. RIFFIN: That's correct, Your Honor.

THE COURT: And you didn't take an appeal of that case
in the state system, correct?

MR. RIFFIN: That is correct. The statute says‘that
within thirty days of receiving an order and I think Judge
Cahill's order was an order.

THE COURT: All right. And you disagree with Judge
Cahill on that and that's the basis éf you removing it to this
court,lcorrect?

MR. RIFFIN: That's correct, Your Honor. .

THE COURT: All right. Given I've ruled on two of the

three Riffin cases, Mr. Mavhew, I'd like a very gulck response by
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Béltimore County to this if you would please in terms of --
Baltimore County will be filing a Motion to Remand. Is that
correct?

MR. MAYHEW: Yes, Your Honor.

THE COURT: All right.

MR. MAYHEW: And it will be primarily on procedural
grounds that make it real ‘easy for the Court.

THE COURT: All right. I'd like to have that be
submitted in the next seven days if you could, please?

" MR. MAYHEW: Yes, Your Honor.

THE CCURT: - All right. So I've ruled on two of the
three Riffin cases and Baltimore County will submit on the other
case, Is there anything Further to be handled from the point af
view of the state, Mr. Snydgr?

_ MR, SNYDER: HNo. Thank you, Your Hanor.

THE COQURT: Yeah. Anything further from the point of

view of the defendant, Six M Coapany, Mr. Rocddy?
- MR. RODDY: Ho.

THE COURT: Mr. Livingston?

MR. LIVINGSTON: Yeah. We have a proposed order for
the Court. It's been attached to our Motion for Remand. If that
would be suitable ~-

THE COURT: Let me take look here.

: MR. LIVINGSTON: That might be suitable right now. It

can be executed.
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THE COURT: That will be great.. Hold on one second.

(Pause.}

MR.‘LIVIﬁGSTON: Other than a couple of typos, I think
it's.ready, toward the end there.

THE COURT: All ;ight. And I note, Mr. Snyder; you
have & proposed crder for the Court here remanding as well,
correct?

MR. SNYDER: Well —

THE COURT: It appears you do,

MR. SﬁYDER: Does it appear I do? Okay.

THE COURT: WNo, no. I'm sorry. Wait a minute.

MR. SNYDER: I doﬁ't think I do.

THE COURT:‘ No, ﬁo. No, you don't.

MR. SNYDER: No.

THE COURT: All right., If counsel will wait around,
I'll have an order entered and I'll make sure you have a copy of
the order.

MR. SNYDER: I'd appreciate that, Your Honor.

THE COQURT: You're going to need this for the state
court. Yes, the Six M defendants. 'Having considered the Motion
to Remand and the memorandum of law in support f£iled by the Six M
Company, this Court finds that the Notice of Removal filed by
Mr. James Riffiﬁ does not cantéin the regquired congent of itsv
co-defendants. Accordingly at 4:40 o'clock p.m. It's very

precise, Mr. Livingston. I'm impressed. On this 8th day of
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September, 2004, it ils ordered that the case of Maryland
Department of Environment, et. al. v. James Riffin, et, al. be

remanded to the -~ you have the Maryland Cilrcuit Court., It's the

 Cirecwit Court for Baltimore County.

MR. LIVINGSTON: Yes, sir. And it should be for itgh
proceedings.

THE COURT: For its proceedings concerning the Maryland
Pepartment of Environment's Metion for Preliminary Injunction.
I'll tell you what, Whﬁ don't you give me ten minutes? I'm
going to take a ten-minute recess and I've got another matter to
immediately deal with. Actually, if you all can'step back on
this and I'll have an ordér, a complete order addressing both

3
mot$ons in one order. If you all will just wait around foxr about
ten minutes? The Court is not going to take a recess. We're
just geing to ask counsel to step backlfor ona second.
‘ (Recess, )

THE COURT: Counsel and Mr. Riffin, I have prepared an
order in this particular case, Marylaﬁd Department of the
Environment, et. al., plaintiffs, v. James Riffin, et. al.,
defendants. For the reasons stated on the record in open court
this date, it is this 8th day of September, 2004 by the Court
ordered, one, that.Plaintiffs‘ Motion to Remand pursuant to 28
U.5.C. Section 1447(c) is granted. Two, that defendant, S5ix M

Company's Motion to Remand is granted. Thrée, that the Clerk of

this Court shall transmit a certified copy of this order and the
. "
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court record herewith to the Clerk of the Court foflthe Circuit
Court for Baltimore County forthwith and that the Clerk of this
Court shall close this case.

In the companion case of State of Maryland v. James
Riffin, Civil Number RDB-04-1342, ﬁr. Snyder, counsel for the
State of Maryland in both cases, and Mr. Riffin, the defendant in
both cases, have aptly noted the identical issues on preemption
pafore the Court in that case. There was a panding Motion to
Remand that was pending before this Court, As a result of a
thorough discussion on the recerd this afternoon, for the reascns
stated on that record in open court, it is this 8th day of
September, 2004 by the Court ordered that the Plaintiffs' Motion
to Remand ﬁursuant to 28 U.8.C., Section 1447 (¢) is granted.
That the Cleri of this Cecurt shall transmit a certified copy of
this order and the court record herewith to the Clerk of the
Court for the Circuit Court for Baltimore County and that the
Clerk of this Court shall close this case. B2And counsel will be
given copies. Is there anything else from the point of view of
the plaintiffs, Mr, Snyder?

MR. SNYDER: No, Your Honor.

THE COURT: Is there anything else from the point of
view of the &efendant, 3M Company, Mr. Roddy? Six M. Six-M.
You prebably wished you represented 3M. It's Six M.

MR. RODDY: Hope springs eternal, Your Honor. No, Your

Honor.
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THE COURT: All right., Okay. Mr, Riffin, anything
further from the peint of view of theose two cases?
. MR. RIFFIN: Wo, Your Honor.
THE COURT: All right. And then the third case, I'wve

told Baltimore County to go ahead and file the appropriate motion

and we will deal with it. The Court simply cannot violate the

clear principles of federalism, Mr. Riffin, with respect to the
extremely broad interpretation that you would give the ICCTA and
accordingly, the motions have been granted. Thank you, counsel.

(Proceedings concluded.)
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'MARYLAND DEPARTMENT OF THE ~ *  INTHE

ENVIRONMENT, et al., .
* - CIRCUIT COURT FOR

Plaintiffs, ,
' * BALTIMORE COUNTY

- . . % CaseNo. 03-C-04-008920
- JAMES RIFFIN, et al,, ¢ L

I *

Y.

Defendants.

*

****************'*************,****.‘k****#********

ORDER OF E ' TION

Before the Court is the Motion to Dismiss filed by defendant J ames Riffin, whlch was

converted to & motion for summary judgment by Judgc John O. Hennegan in open c_ourt at
: the heariﬁg on Sepfember 9 2004; and the Motion to. Dismisé Counterclaim and the Cross-

Motlon for Summary Judgment, filed by plamhﬁ the Maryland Dcpariment of thd
. Environment and Baltimore County, Maryland "

The Court has read and rewewed ‘the Complaint for Injunctive Rehef and Civil
Penalties, and the various and sundry papers filed herein, including the arguments and the
grounds and authormes therefor set forth in defendant’s Memorandum in Support of Motion
to stm:ss, and in plaintiffs’ Memorandum in Support of Motion to Dlsmlss Counterclaim

- and Cross-Motion for Sunm_:xary Judgment, together with the axh1b1ts attached thereto, and
has heard and considered the arguments advanced in open court by the parties hereto. The
Court notes with interest and considers pe:rsuaswe thc reascnmg arhculatcd in open court on
the record by the Honorable Richard D. Bennett, as set forth on pages 55 59 of Transcnpt
of Motions Hearing, Exhibit 2 to plaintiffs’ Mcmorandum in Support of Motion to Dlsmlss
Counterclaifn and Cross-Motion for Summary Judgment.

NOW, THEREFORE, in consideration of the above, the Court ﬁﬁds and holds that

there exists no genuine dispute of material fact between the parties, and that plaintiffs are

pLED NOV 23 2004



4

'GRANTED;

“ entitled to judgrment as a matter of law, Wherefore, it is this m of November, 2004,
" by the Circuit Court for Baltimore County, ORDERED AND ADJUDGED

1. that defendant’s Motion to Dismiss / Motion for Summary Judgment be, and
it is hereby, DENIED; _
2. that pleintiffs’ Cross-Motion for Summary Judgment be, and it is hereby,

- GRANTED;

3. that plaintiffs’ Motion to Dismiss Counterclaim be, and it is hereby,

4. that Mr. James Riffin, his agents, servants, employees, representaﬁveé, and

A independent contractors, and all persons acting in behaif of or in concert with him be, and

_they are hmby, permanently enjoined to comply with all appliéahle plfovisions of State and

local law, and specificaily, Title 5, Subﬁﬂe 5 of the Environment Article of the Annotated
Code of Maryland; Title 4, Subtitle 4 of the Environment Article of the Anmotated Code of

o .Maryland; Title 9, Subtitle 3 of the Environment Article of thé Axinotated Code of Maryland;

Article 33, Title 5 of thé'Baltirhort: Cbunty Code; and Title 4, Subtitle 1 of the Environment

,Artlclc of the Annotated Code of Maryland,

5. ~ that Mr. Riffin be, and he is hereby, permanently enjoined from conducting

or ‘pérfomung any further earth-‘movmg, construction, dumping, excavation, or grading

activities at the prbperties located and known as 10919 York Road‘and 13 Beaver Run Lane,

i kaeymue, Baltimore County, Maryland (“the Site”);

6. that Mr. Rzﬁin be, and he is hereby, permanently enjomed to stablhze all

exposed soils at the Site with seed and straw, and permanently enjoined to install all

necessary sediment controls approved by Baltimore County;



T peﬁalty to the

7. that Mr. Rifﬁn be, and he is hereby, permanently enjoined td ;relqcate all
equipment presently on or at the Site to an appropriate and legally authorized location other
thana locatic'm within the boundaries of the Site; ‘

8. - that Mr. Riffin be, and he is hereby, permanently enjoined from interfering
with the gcﬁvitics of the Maryland Department of the Environment or Baltimore County, or
their agents, employees, officials, represehtativcs, or contractors, to remove and dispose of
all stockpiled fill, ballast and other stone or cement matenals mcludmg concrete railroad
~ ties, from the Site and to store or dispose of said fill, ballast, and other stone or cement

inaterials at appropnate and legally authorized locations pursuant to law;

9. " that if Mr, Riffin wishes to conduct any earth: movmg, constructmn dumpmg,
‘excavation, or gradmg activities at any time hereafter, he shall submit grading and sedlment
control plans to. Baltimore County for its. approval and’ shail apply to the Maryland -

: Department of the Environment for permits undcr §§ 5-503 and 9-323 of the Eumomnent
Aticle of the Annotatcd Code of Maryland, | |
10. that pursuant to section 4417 of the Environment Article of the Annotated

Code of Mary' and, Mr, Riffin shall, withi

One Hundred

Twenty-Five Thoysand and 00/100 Dflars ($125,000.00), oing tohis pécement of soil and

sediment in a location ¢ fion likely to cause sediment pol , in violation of section
. 4:413 of said Article;

11,  that pursnant to.section 9-342 of
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In‘ this consolidated appeal.! we address appellant, James
Riffin's, thoroughly 1itiga£ed contention that, doing buginese as |
the Northern Central Railroad {("NCR'), his operations are subject
t:‘;: the exolusive jurisdiction of the United States Surfgce
'I‘r;nspercation Boaxrd (-"S'I'B') and, pursuant to the Interstate
Commerce chunmission Termination Act (*ICCTA*), 49 U.s.C.
§10501(b)?, cannot be regulated by. appellees, the Maryland
Degpartment of the Enviromment. (*MDE*) and Bnitimom Qdunty.' (*the
County”*) . . '

Appellant, a;ppea‘ring in this Court.pre ae: as he did below,

presente a number of issues for our review, which we have distilled

P on June 20, 2005, following the £iling of various motions, this tourc
ismsued an srder consolidating “[cjhe appeal in No. 1802, Beptambexr Perm, 2004...
with the sﬁml in No. 1593, September Temm, 2004, for purposes of hriefing end

Y.’ ' '

Argument .
2 49 U.B.C. ¥ 10501(b) (1996} provides:
(b) The jurisdiction of the Board over -

(1) rransportation by rail cacriers, mnd the
remedien provided in thie part with respect to -
rates, claseificetions, rules {(including onar
service, interchange, and othar cperating rules),
practices, routes, services, and facilities  of
sual) carriers: and

f2) the constructicn, acquisition, operation,
a t, or disgontinuance of spur,
industrial, temm; switching, ox side eracks, ox
facilitien, evan if the tracke are located, «r
intonded to be located, entirely in one State,

ip axclusive. Except as otherwise provided in chisw pare,
the remedies provided under this part with respact to
regulation of rail transportation are axclusive and
presapt the remedies provided under Federal or Stats
law, .
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v
e .

and rephrased to:?

.1. . Whether the circuit court erred in
granting summary Jjudgment in faver of
appellees, ¢ ‘ :

2. Whether appellant’s due process rights
were violated when the circuit court
granted the permanent injunction.! .

Finding that the circuit court neither erred nor violated
appellant’s due process rights, we shall affirm.
FACTUAL and PROCEDURAL BACKGROUND

_ Case No. 1803 - The Gresnspring Drive Site
‘ippellanh ‘is thc;: owner and lessor of cc;mmnrc.:'ial property
lc;ﬁuted at 1941 Grnmmm Drive, Timonium, Maryland.’ 'I‘ha.
m;jot'.i.r.y of the ammmly 0.7 acre site is occn‘pied by an
. office building, bordersd by small -ﬂt::.r:'.];:.ll of land. There are no

'3 In his brief, appallant ralsed 21 issues with approximately 22 sub-
contentions. For completentan we set out his issues, verbatim, in the Appengix

to thig epinion, -
Appellant worded the issues upon which va £ocus in this opinion as followe:.

15. 1Is the Permapent Injunccion issued by the Cireuit
Court of Baltimore County on Novexber 19, 2004,
void, dus to a lack of due process? '

16. Were there material facts in dispute which would
make summary judgment inappropriaste?

¢ 0n September 13, 2004, appellant appealed the circuit court’s issunnce
0f the preliminary injunction. None of the issues raiyed in this appeal, however,
_eddresp the preliminaxy injunceion., As such, any arguments regurding the
preliminary injunction have been waived. See Honeycute v, Honsycute, 150 M&. App.
€04, 618 {2003}; Md. Rule B-504(a}(S5). '

$ In an earlier incarmation, appellant sought a special excepcion Erom
Ealtimere County zoning regulaticns to utilize the propercy as a “commercial
recreation £acility.” The Baltimore County Board of appesls denied the request,
determining that the use sought would actually be a “bunges junping operation,”
which is prohibited by the Baltimore County Code. Thia Court affirmad that
judgment in Riffin v. People’s Counsel for Baltimore County, 137 Nd. App. 950

{(2001), :
-2
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railroad tracks or 'aﬁtiva rail operations on the property.

Appellant leases space in the office buil-dinﬁ to three tenants
- an office support company, a sign-making company, and a document
preparation service. None of the -teuants hold themselves out as a
railroad or as providing raill services. |

From approximately 1987 to 1990, the property’s previous owner
used the eite for the production of ﬁrinted electronic ,circuit

"boards, In 1989, investigations revealed high levels of volatile
orgenic compounds and other contaminants in the soil and
groundiwater beneath the surface of the property. A follow—ﬁp
survey, conducted by the Envirommental Protection hgancy and the
MDE, in 2000, concluded that the site’'s potential groundwater
conptanination reguired furﬁhnr invastigation by the MDE.

On October 12, 2000, the MDE notified appellant of. the
pot:entiall hazard and requested t:haﬁ ~he conduct his owmn
investigation to “accelerate any necessary remedial actions” at che
site. After .appellant failed to- respond, the MDE issued an
adminisgtrative order, on Jﬁly 5, 2001, reqQuiring appellant to
perform an assessment of the environmental conditions at the site
aid to undertake remedial meagsures if the conditions proved adverse
to human health or the anvirdm’nent. Appellant failéd" to respond to
the aﬁministr.:ut:iw ordex. |

Appellant ultimately agreed to give the'm access. to conduct

an envirconmental investigation of the site, which the MDE parformed

-
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on Apxiil 25, 2002. The soil and groundwater data gathered during
the _MDE's'_ investigation indicated levels of contani.gaﬁts i the
groundwater suffi,ciant: to pose a potem:ial bealth dangex to the
tenants at the site. Based on this information, the MDE requested
full ‘access in ozﬂnr to conduct indoor air sampling and monitoring
to deteminé the extent of’ a.ny' enviromwnt:#l end health hnzan!u
Although appellant: initially mdicated that he would allow the MDE
access, he revoked his consent before any :.ndoox air quality tests
could be pgrfomed. . S _ ‘
‘On December 1, 2005‘, after repaatad ;-.u:tempt:s to obtait;
appallant‘s cmlianca with the ddministrative order, the HDE filed
a oamplaim:, in the cimu:.l: Court for Baltimore County, aaeking an
in:lum:tiua g'iviny the MDE sccess to the Greens'prinq Drive site to
| implement the planned indoor air quality tasting Appellant filad
a motion to dismiss, claiming chat the MDE bad no :Iuri.adi.at:ion ovar
the site because, since February 1, 2003, he had been doing
businese as the NCR and, therefore, was subject .to the ml;asiva
jun.sdictian of the STB pursuant to the mc'm, 49 U.8.¢C. 511)591 ().
on Apri.l 26, 2004, the circnit Court to: Baltimore Cmmty
rejaete:l appellant’s argument and m:ally granted the HDE access to
the Greenspring Drive site. The court’s written order, filed May 3,

§ vhe MDE soupht to perferm the wonitoring pursuant co wd. Code Aon.,
Envir., § 7-222(a).(c}(2) (Repl. Vol. 139€) (*EA*}. which authorizes the EDE &o
nfidreas the unuut}mized relange of hazaraour subrvances. This segtion allowe -the
NDE Lo antey a site if necessary te conduct remsdial actions or othey messures

and to pursue an injunction if access is denied,
-
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2004, gave the MDE 'full unimpeded access to the building located
~at 1941 Greenspring Drive, Timondium, Maryla.ﬁd. for purpcses of
monitering indoor eir quality.« '

On April 27', 2004, éppellan‘t removed the case to the Unifed
States District Court for the District of Naryland on the grounds
that 49 U.8.C. § 10501 preempted the State's environmental laws.
The U, 8, bistrict Court rejact;éd appellant’'s arguments on September
8, 2004, and remanded the case to the tircuit Court for Baltimore
County, which had entered a final judgment in the matter some four
lrpnthra; earlier. Appellant filed this appeal on sleptembgt 21, 2004.7

Case No. 1553 - The Cockeysville Site |
appellant also owns a parcel of land located at 1051% York
ﬁoud, Cockeyaville, Maryland. This parcel lies ad:ja;cent to Baaver
Dam Run, a tributary of the Gunpowder River, which in turn feeds
into the ILoch Raven ’Reuamir.. the primary water supply for
metropolitan Baltimore.® A portion of the Cockeypvilla site lies
within the 100-year floodplain of Beaver Dam Run. '

In Pebruary 2004, appellant began construction of what he
claimed would become a railroad storage yard at the gite. Over the
next few months appellant claa.red. filled, and graded approximately

* fhie appusliwaa ariginnlly dismisped by this Court on Januwpy 12, 2005,
on the grounds that it was not timely filed. By order, dated June 20, 2005;
vacated ouwr url.iu- arday and reinstated the appeal.

* perver Dam Run gqualifier as & Use IXT-p ua:ylwa waterway, COMAR
26.08.03.0:,,1(4)‘ protected as & natural trout water and publie supply. COMAR
26.08.02.02B(5).

ws‘
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9,0@0' gquare feél:‘ of land, stq::!q:ile& soil and crushed stone, and
constructed a make-shift berm and concrete retaining wall, All :of :
this work was performed within the 100-year floodplain of Beaver
Dam aun Appellant had :':eithn:g: applied for nox received any of the
_permita Iand a];:px.:'avuls réqui:&ed under state and local iaw. |
Baltimore County officials discovered the work on Fahruaz'y éd-.
2004, and confirmed that appellant had not cbtained the: sediment
control, flood pla_:lh, and grading approvals required by the coum:y '
The County then notified the MDE, which first pci;ad t:he violations
in a March &, 2004, inspection report:j-’ The State and cbum_
‘issued multiple =stop-work orders. When confronted with the |
poaibility of £urtl;ar ehtﬁrcmnt action, appellant told an MDE
inspector “that [the .inspector] could issue whatever [the |
inspector] vanted; but [appellant] would mot stop his activities
because he was a railroad aﬁd, as such, was immune from all state
environmental regulations.” |
The MDE and the County, jointly, £iled suit in the Circuit
Court for Baltimore Cm:mtj( on August 25, 2004. I‘i‘he cﬁmpl'aint.'
- alleged i:hat appellant’s constzuction work viclated £our- sépm:ate

State and County laws and sougbt, inter alia, an injunction that

'$ appellsnt’a construction activities viclated four saparate regulatory
requiremente: (1) grading and £1illing within the 100-year floodplain without a
permit., BA § 5-503 and COMAR 26.17.04.03A; (2) placing stockpiled, exposed, and
un-gtabilized soil within the 100-vear floodplasn without & permit, BA §4-413,
{2) failing to lwplement an approved erosicn and sediment control plan prior to

lapd disturbance, EA §4-105(a) and Baltimore County Code §33-5-1p4(a) (3} ¢ and
{¢) discharging pollucants into the waters of the State without a permit, EA §9-

323, .
-
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would require appell‘ant to restore the property to its original
condition. ' |

" On August 30, 2004, the circuit court issued a temporary
restraining order' preventing appellant from conducting any further
construction activities at the site. Three days later appellant
filed a motion to dismiss. |

That same day, Septembey 2, 2004, appellant removed the case
to the U.5. District Court for the Disci-icé.of Maryland oa
praemption grounds. On September 8, 2004, the U.S. District Court
rejected appellant‘s axg‘ument and remanded the case to the circuit
court. )

In open court, at the hearing on Septembexr 9, 2004, the
airguit dourt converted appeliant‘s motiar; to dismiss into a motion

for summary judgment. The court also -issued a preliminary

_injunetion requiring appellant to ramove and relocate matariai from

the site.*® 7The MDE and the Cmml:y filed a cross motion for sumary
judgment on Septembexr 27, 2004.

¥ D September 15, 2004, appollant £iled suit in the U.f. Districe Court

Beeking to ecaventially appeal hath [tha District
Courkt‘s] previous jurisdictional heoldings and che state
court’'s grant of the Praliminary Injunction against him,
Specifically, [eppellant] geseks to have this Cowrt
enjoin individuels in the Maryland Attorney General's

Cffice upd the Baltimore County Attorney's Office from
enforging the texms of the Preliminary Injunction
grantad by the state court. _

Districe Court dimisnaﬂ the case the very same «:‘I.ay. Appellant appaa].ad to tha
United States Court of Appeals fur the Pourch Cipouit Court, which affirmed. The
issuas concerning these federal cases, ralsed in appnllmt:'n brief, are not
properly before this cauxt .

v-‘?o-
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would require appuliant to restore tha property to its oziginal
condition. | |

' On August 30, 2004, the circuit court issued a temporary
rostraiﬁinq order‘ pr&ventlng appellant from conducting any further
cunstruction activities at tha site. Three days later appellant
£iled a motion to dismiss.

That same day, September 2, 2004, appellant removed the case
to the U.5, District Court for the Di_st:irict;: | of Maryland onm
preemption grounds. On EBeptember 8, 2004, the U.8. District ééurt:
reject;.ad appellant‘s argument and remanded the case to the circuit
court. _

In open court, at the hearing on September 5, 2004, the
cireuit dourt converted a;mel.lam;'s motioﬁ to dismigs into a motion
for summary judgment. The court also -issued a preliminary
i.njunctlion requiring sppellant to ramove and relocate mt:eriall from

the site.'* The MDE and the County filed a cros= motion for summary
judgment on September 27, 2004.

¥ on September 16, 2004, appellant £iled pyit in the U.8. Dietrict Court

sueking to essentially appeal bath [the Digtrict
Court's) previous jurisdictional holdings and the state
court’s grant of the Preliminary Injunction against him,
Spaciricnlly; {appellant] seeks to have this Court
enjein individuals in the Maryland astorney Beneral's
Dffice and the Baltimore County Attorney's 0£fice from
enforcing the texms of ths mliminuty Injunction
granted by the state court.

Riffin v. Snyder, Wo. RUB 04~2964; s)lip op. at 2 (D.md.Sept. 16, 4004). The U.8.

Districe Court dismigsed the case the very same day. Appellsnt appealed to the
United Statas Court of Appeals for the Fourth Cipeculit Court, which affivmad, The

issuee concerning these federal ceges, raised in appellant’s brief, are not
properly before this Court. , :

-
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On November 23, 2004, the circuit court denied appellant's '
motion to dismiss/motion for surmary judgment, granted appellees’
cross motion 'fqr' summary judgment, #nd issued 'u permanent
injunction. The permanent injunction required appellant “to comply
wicth all appliéable provisions of State and local law,* cease
further excavation, stabilize sll exposed soils, in;u‘:a.ll ‘the
necessary sediment controls, “relocate _all‘ equipment* on the site,
and refrain from iﬁteftariny with the ac:tiw,.viéias of the MDE or the
County. Appellant filed his timely appeal on December 2, 2004.

8ix énya after filing this appeal, appellm!: moved ‘t:o stay the
enforcement of the permanent injunction. That mot:;ton was never
ruled upon and the i-ecbrd wap pent to this Court on December 28,
2004, On January 31, 2005, sppellant moved to stay the enforcement
of tﬁe permanent ihjtmctian in this Court. In an order dated
Februvary 17, 2&05. wa déniad appellant‘s motion. Appellant’s
petition for review of this Court’s order was denied by the Court
of Appeals on February 28, 2005,

The Northern Central Railroad

As a prologue to our discussion of the issues misnd in this
appeal, we must address appellant’s contention that, doing business
as the NCR, his operaticns constitute a railroad, ‘aubject to the
exclusive jurisdiction §£ the STB. _

In hiﬁ brief, appellant contends that, "{i]ﬁ 1988, (he]
attempted to reinutitutelrail service from Preston to the Choptank
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*

river, and from Guld..sbnm to the Choptank river.” Although this
contention cannot be verified from the record before us, the record
does raveal tﬁat following the MDR's April 28, 12002 environmental
investigation at the Greenspring Drive site, and before the MDE
filed suit in Baltimore County, the NCR was formed.» Appellant tﬁén
sought approval from the STB to begin operating the NCR.

The STB's approval process is described as follows:

Undeyr the licensing provisions of ¢9
7.8.C. 10901, a noncarrier. such as NCR, may
acquire and operats a rail line only if cthe
Board makes an express finding that the
proposal is not inconsistent with the “public
convenience and necessity.® That means that
the Board must examine and weigh the public
interest. Undexr 49 U.8.C. 10502 and 49 CFR
1121, however, a party may request an -
exemption from the formal  application
procedures of section 10901, on the grounds
that full regulatory scrutiny is not necessary
to carry out the rail transportation policy
and that either the exemption is limited in
scope or regulation is not needed to protect
- shippers from an abure of market power.

There are eome situations in which
approval would be 'wmov . routine and
uncontrovereial that there is an expedited
“class exemption” procedure allowing parties .
to obtain Board authorization subject only to
an after-the-fact Board review if objections
are recaived. Thus, under 49 CFR 1150.31, a
noncarrier can obtain approval to acguire and
operate a line of railroad within 7 days. That
authority can later be revoked under 439 U.S8.C.
10502(48) oxr treated as veoid gb jpitic if the
examption notice ls found to have contained

¥ fhe exact dave of the NCR's formation is unclear, In a July 13, 2003
letter to the TH, appellant stated that the company was formed on May 15, 2003.
Appellant’'s motion to dismise the Greenspring Drive case, howsver, ptatas that
the NCR was “formed on Febxusry 1. 2003.* )

-9-
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false or misleading information, Moreover, the

class examption process is not appropriate faor,
controversial cases in which a more detailed

record is required than is producad through a
notice of cla.ss exempt:ion
James Riffin D/B/A The Northern Central Railroad, STB Finance
Docket No. 34484, 2004 WL 539306 (apr. 20, 2004) (citations
omitted) (“RIffin 4/20/04"). P
Appellant filed three separate notices of exemption (“NOE®)-
-with the 8T8 in an attempt to obtain authoz:izatim to apérar.e. a’
railroad In the first ROE, filed July 7, 2003 appellant sought
_ the authority to *construct and cperate‘ 20.9 miles of industrial
track near cd:akeywille, Maxyland Appellant also aought: authority
to “acquire tmknga rights from Norfolk Scuthern Corporatiom,*®
without having consulted Norfolk Southern.™ . James Riffin D/B/A
NCRR, STB Finance Docket No. 34375, 2003 WL 21662610 {yul. 15,
2003). On July 14, 2003, appellant filed a letter withdrawing his
verified NOE. Id. ' '
On March 8, 2on4. appellam: filed his second NOE wi.th the 818
requesting permission to acquire and operate 2.9 miles of ra;l 1:Lne
~in Baltimore County and 20.8 miles.lof rail line in York County,
Pennsylvania. STB Finance Docket No, 34484. Pursuvant to the STBE's

regulations, this NOE became effective and received formal approval

¥ on July 11, 2003, Norfolk Southern Reilroad Company, through its
counsel, advised the 5TB that *there are no Curreht or planmed discunsions
batween it and [appellunt] that would lead to either the grant of trackage rights
over tracks opernted by Norfolk Southern or to the right to conatruot any tracks
that would tie into tracks operated by Norfolk Southern.* As such, Norfolk
Southern *strongly [urged] the Board to stay the effectivaness of the (NOE].”

=10
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on March 25, 2004. “
The State of Maryland (*Maryland®) filed a .petition on April

2, 2004, requesting the STE to revoke appellant’s second NOE. In an
April 20, 2004 éaaision, the STB revoked appellant's exemption,

tatiing :

While NCR claims that it <an overcome
impediments to its ownership of property at
issues in this proceeding, Maryland has raised
sufficient concerns here, not only regarding
NCR'e ability to obtain title to property, but
aleso regarding NCR’s propogal in general, to
make it inappropriate for NCR to use the
expedited class exemption procedures. in this
case. Given that there are substantial factual
‘and legal issues raised and that the Board has
a responsibility to protect the integrity of

its processes, under the particuiar
circumstances presented here, the Board will
revoke .the notice of exemption.-

Riffin 4/20/04, supra (footnote omitted). }

On April 28, 2004, appellant filed his thirzd ‘and final NOE
with the STB, requesting permission “to acquire (via a lease) and
néerat:n spproximately 19 miles of line... in York County, PA.* STB
Finance Docket No. 34501. uaryland filed a2 motion for lsave to
file comments, accompanied by the comments, on May 18, 2004.% Two
days later appellant’s third NOE received approval.

On August 20, 2004, Maryland filed a petition to revoke
a.ppelimt:'n third NOE. Appellant filed his answer to Maryland's

petition, as well as a petition for declaratory order, on September

2 appeilant replied te these commenta on June 2, 2004.

~11=
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14, 2004, asking the STB tq vender -2 formal decision regardjng.
inter alia, appellant’s sta&ﬁs ag B class‘ I1II rail carrier. |
Bubsequent to the filing of his appeals in the cases presently
before this Court, but prior to our rwia“w. the STB revoked
uppe]:lan‘t:'a third NOE in a Pebruary 23, 2006 dacia:ﬁon, st.al:inau

that: ™

it appears that NCR ie attempting to use the
cover of ‘Board authority’ allowing rail
operations in Pennsylvania to shield seemingly
independent coperations and construction in
Maryland from legitimste processes of state
law. Maryland has shown its legitimata state
interest in construction matters within its
borders and, once again, has raised sufficient
concerne ragarding NCR‘s proposal to make it
inappropriate for NCR to use the expedited
claps exemption procedures. in this case. See

. The Board has a
respons:lhiln:y to protect the integrity of its
processes, and the Board is concerned that
[appellant] may be using the licensing process
in inpropar ways. Given the particular
circumstances and controversy presented here,
the Board will revoke the exemption in STB
Finance Docket No. 34501.

James Riffin D/B/A NCRR, STB Finance Docket No. ‘34501, .2005‘ WL
420419 (Peb. 23, 3605}(footnot:el omitted) (*RIffin 2!23/a5‘j_ . '
The 8T8 also addressed appellant's declaratory crderu- rt;quest,
stating: |
{G)iven the context in which [the declaratory

order regquest] was filed ~ as an adjunct to a
second notice to obtain authority to provide

H ye take judiciarl notice of the STB’m February 23, 2005 revooaticn of
appellant s reilroad stabtus becsuse the revocaticon i & foct capable of scourats
end ready determination by a resort to the 5TB decision, the accuracy of which,
as a public document, cennot reasonshly be questianed., See MA. Rule 5-201(b).
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operations about which substantial questions
have bmen ralsed ~ we see no basis for
granting the petition for declaratory order at
this time, The declaratory order patition
raises numerous questions about precisely how
nen-railroad activities could be shoehorned
into the 49 U.5.C. 10501(b] preemption so as
to shield them from the otherwime legitimate
reach of state law. But because MR hag no-
authority to conduct any railroad operations
at this time and because serious questions
have been raised about the bona fides of its
proposals, we will not speculate on how we
might rule if it did have such  authority.
Accordingly, we decline to institute a
proceeding on NCR's petition for declaratory
order.

Riffin 2/23/05, supra (ewphacis added).
NIBCUSEION.
Appellant’as Rallrond Status

On Apyil 20, 2004, cix days befora the circuit court's hearing
in the Greenspring Drive -r.:ase {No. 1802), tha &TB ravoked
appellant:fs second NOE, thereby allminaving any claim oy autherity
that he might assart to cparate a railroad and/or subject his
operations to the STB's exclusive jurisdiction. Because his third
ROE was not filed until April 28, 2004, appellant was precluded
from claiming any suthority under it before the circuit court on
April 26, 2004. Even assuming, as appellant argues, that the thi);'&
NOE. autoﬁaatically became effective seven days after it was flled,
appellant did not receive -authority from the STB uyntil after the
circuit court iasued its May 3, 2004 order.

Additionally, we note that the STB'S zvébxuuy 23, 2008

-13-
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decision effectively reﬁoked ény aut:h&rity that appellant's third
NOE may have provided subsequent ‘to the issuance of the cizmiit: '
court’s order. Thpa'.- the record élearly indicates l:h;u: ‘before the
cireuit court, 8s wall ag this Court, appellant had no authority to
either operate a . railroad or invoke the 5TB's _e:cclusive
Juriediction. |

We hold that, Eecause appellant’'s appeal of the Greenspring

" prive case (No. 1B802) is premised ent:irely'upoh his contention that

he is “a federally licensed Clags III rail carrier,” and presents
no éther issues, the case is moot. See _r:obuzﬁ v. Coburn, 342 M4.
244, 250 (1996) (*A cuse is moot when there is no longer an existing
controversy betwaen the ‘partiea at the time it is before the court
‘so that the court cannot provide an effective remedy.®).

:'heréfam. wa decline any invitation to addresa the merits of
the Greenspring Drive case and shall dismiss the appsal in uc.. 1802
as moot. See id.; Md. Rule 8-602{a){10). As Buch, the cireuit.
court’'s May 3, 2004 order granting the MDE *unimpeded aums'.to
the Graauspfinﬂ brive building remains in effaect. _ |

In the Cockeysville cese (No. 1593), we hold that the STB's
Pebruary 23, 2005 ravocgtion of appellant's third blbu_re-nderﬂ any

. preemption issues, or arguments by appellant that his conduct is

subjéct to the exclusive jurisdiction of the STB, moot. 8imilarly,
we lwill not entertain any of these moot issues relating &o

appellant‘s status as a rallroad because any opinion on these -
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issues ‘“*would be an academic undertaking.” B & P Enters. v.
overland Equip. Co., 133 4. App. 583, 639 (2000].

OCur further discussion, therefore, will focus only .‘:m two
relwant' mtate law lssues rﬁis‘ed in appellant’'s brief. |

1. whether the ecirouit court erred in
granting summary Judement in favor of
appellees.

Appellant argues that *it was inappropriate for the circuit
‘court to grant [appellees’] Cross Motion for Summary Judgment”
because thém are ten facts which “are material, and are in
‘digpute.” A review of appellant’s ten “facts’ reveals, however,
that ne lese than four relate to appellant’s ciaim of ‘railroad
status. As discussed, supra, issues related to appellant’s railroad
status were rendered moot by .t;ha STB's Pebruary 23, 2006 decigion

" and are not properly before this Court. Therefore, we address -
appellant’s six remaining facts in turn.

Pursuant to Maryland Rule 2-501(f), a court shall grant
sumﬁy judgment *if the motion and response show that t:hg:ce'is no
genuine dispute as to any material fact and that the party in whose
favor judgment is entered is ‘entitled to judgment as a matter of
iaw. * This Court will review the grant of summary :iudmnt de novo
and will

determine whether there 1is any dispute of
materlal fact, and, if there is none, we then
determine whether the court was legally
carract in it ruling. As we undertake this
review, *“‘we construe ths facts properly
before the «court, and any reasonable

.35~
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inferences that may be drawn f£rom them, in the
light most favorable to the non-moving
party.’” “'We ordinarily will uphold the grant’
of summary judgment only ou a ground relied on
by the trial court.'”

Staniey v. American Fed'n of State & Mun. Employees Local No. 553,
165 Nd. App. 1, 13 (2005) (citations omitted). B
in hig i:triaf, appellant contends that the fo;l}winy‘fa'c:u are

both mater:.al and disputed'

E. Does the scopa of [appellant‘uj present
construction p;.m excesd one acra?

F. Dbid [appellant) install sediment controls
prioy to his land disturbing activities
at his Cockeysville facility? '

6. ©On what date did [appsllant) first
schanges the natural ground level* at his

Cockeysville facility? . _

H. Did [appellant] construct an ohstructiom
.in, or change the cross-section of, a
*gtream or body of water?”

I. nid l(appellant] place scil in a position
where it wae *likely to be washed into
waters of the State by runoff?*

J. What wag the cost to rewmstﬁll sediment’
controls and to restore the Cockemilla
gite to a stable condit:iom

We find, however, that these facts were either immaterial or
-not; in dispute hefore the circuit court.

. mtmm Facts

The Court of Appeals has stated that

# W adopt appellant’s seriatim alphabetical designatiocs.
-1
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[iln order to prevent the granting of a motion

for summary judgment the ohjecting party must

show more than that there was a question of

fact presented, he must;, of course, also show

that the resolution of that question will

somehow affect the outcome of the case, i.e.,
" that it is a material fact.

Parklawn, Inc. v. Nee, 343 nd, 249, 25# (1966).

Herae, appellant has falled to demonstrate how thae resolution
of (1) whether the scope of appellant's present construction plans
exceed one acre; (2) whether appellant instalied sediment cont::;ols
prior to his land excavating activities;¥* (3) the date appellant
first changed the natural ‘ground level at the site; and (4} the
cost to re-install sediment contrﬁis -and restore the site, will
affedt the outooma of the case. Resolution of thase facts will do |
little vo determine whether appellant, with-aut‘. ever having applied
for or obtained the required permits, cleared, filled, and gradad
approximately 9,000 square feet of land within the 100-yeax

floodplain.

Based upon our review c;f the record, we hold that facts
enumerated by appallant in paragraphs E, F, G, and J of his brief,
while disputed, are immaterial because their resolution would aot
affect the outcome of the case, See Stewart Title Guar, Co. v. West

110 Md. App. 114, 133 (1996),

¥ We noted that, along with baing immaterial, appellant stipulated teo
appelles’'s counsel proffer that he *had installed a soilt fenss at one point in
the past,” and that the *silt fence had besn overrun and buried by dirc at the

site and was no longer functional.*

B A I
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Undisputed Facts

Fact:é enumerated in paragraphs H and I of appellant‘s brief, °
although material, 'were not in dispute before the t:.ircuit: court,
our review of the record reveals that appellant stipulat:qd that ha
had constructed an obstruction in, or changed the cross~-section of,
a stream or body of water. o

Attached as an exhibit to appellees’ cross-motion for sunmary .
judgment, was the September 9, 2004 preliminary injunction hearing -
transoript. That transcript discloses appellam;"s stipulacion to
appellees’ lcounnel's proffer, which included statements that: :

[Appeliant.] also graded ‘t.he‘ flocdplain

flat in preparation for construction of a
railroad. All of this grading had the affect

of changing the cross section of che 100 year
floodplain at Beaver Dam Run.

Mditionully, whecher appellant placed so:.l in a position
where it was “likely to be washed into waters of the State by
runoff, :Lu contravention of MA. Code Ann,, Envir. § 4-413 (Repl.
Vol. 1996€) {*BA"), was not at issue before the clrcuit court.

Saction 4-413 provides, in pertinent part, that

it is unlawful for any person to add, .
introduce, leak, spill, or othexwise emit soil

or sgediment into waters of the State oar to
place soil or sediment in a condition or
location where it is likely to be washad into
‘waters of the State by runoff of precipitation
or by any othear flowing waters.

{emphasis added).
The Environment Ar{:icle consistently definesr waters of the

w]lBw
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state as :anl_udinq *(tlhe flood plain of freevflowing waters
determimed by the Department of Natural Resources on the basis of -
the 100-year flpoa fregquency.* See KA §§ 4~101.1(4)(2), &5~
101{j)(5), and 9-101(1) (2) (emphaszis added). During the motions
hesxring kefore thnlcircuit court. pn November 18, 2004, appellant
acknowledged that: " '
Since waters of the state is defined as
the floodplain, I would have to agree with the
gtare‘s position that, have I introduced soil

inte the floodplain of Reaver Dam Run? Yesg, I
bava. . :

Thus, that issue wa.s conclua:l._vely resolved.

Viewing the evidaence in the light most favorable to a;:pnllaﬁt,
we find that the circuit court was Ieggll}r correct in its ruling,
and did not err in granting appellees’ motion for summary judgment.

2. Whether sppellant‘s due process rights
ware viclated when the cirouit court
granted the permansnt InJuaction.

Appellant argues that the circuit court abused its discretion

in granting the permanent injunction because *{&] copy of the

proposed order was not served on [him] prior to being signed by the
court.* Specifically, appellant contends that thae ipazmanent
iﬁjunction is *void, due to lack of due process.” We‘ disagree,
kppellanit: cites Madaio v, Madajo, 256 Hd 80, 83 (1969), for
the proposition that °*[tlhe right to rsceive notica and to be
affordad an opporcunity to be heard in eny préacea.i.m te which
finality is to be accorded is established beyond question in this

-18-
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country,” While ;thi.s i an acéurate statement of the law, Haéaici. is
inapposite to tha present case. '
| In Madalo, t:he Circult Court for uoncgumery Cmmty,
Deceﬁber 20, 1956 denied Mr. Madaio‘s complaint for divorce but
ordared him to pny child support and alimony *pending fuz:thar Ordox
of Court.* zd at 8l. Two years later, on December 27, 1968, M, .
Madaio obtained a divorce in the Circuit Court for Arlington:
| County, Virginia. Id. Mrs. Madaio was never perscnally gerved in
Virginia and 4id not appear to contest the actien. Jd. Tha decrae
did not contain any provision for her support .l Id.

One month after obtaining the divorce decree in Virginia, Mr,
Madaio filed a mtion in the Circuit Court for Nontgomery County to
vacate the December 20, 1966 pendente lice support orders and to
have the case dismissed, Id. A copy of this motion was not raceiwd
by Mrs. Madaio’s attorney until Japuary 30, 1969. Id. at B1-82.

j om t:hat: zame day, the c:wcuit court, without a hearing,
ordered t:hat Hr Madaio’s motion be grant:&d and t:ha case d:tsmisa-ed
zd. at 82. Mrs. Madaio claa?md that she was not: notified of the

court‘s order until February 6, 1969, on rnSrhuy 13, Mra. Nadeio
filed a motion to strike the court's order “on the ground that ﬁha
had not been afforded an opp;::rtunity to be heard.* Id. On Fehiuary
25, the circuit court, without an opinion, denied Mrs. Madaio's
mation to snriké anﬂ allowed the January 310%™ order to stand. Id.

The Court of hppeals'mverssd} Id. at BS.

=20~
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Unlike Madaio, in the case sub judice, appellant wag provided
an opportunity to be heard, and was in fact heard, at every stage
of the proc:eedinqsi Appellant was present at the September ’9, 3004
hearing and rece‘ived & copy of the preliminary injunction. The
waterial terme of the preliminary injunction were identical t‘.o‘
thoge of the permanent injunction;. and differsad oanly in scope.
Appellant, therafore, cannot, in good faith, argue that he was not
apprized of what jssues would be addressed by the permanent
injunction, o -

Appailant wag afforded the “opportunity to show causea why [the
pamaimnt injunction’s} cbjectionable provisions are not warranted”
at the November 18, 2004, motions hearing. as such, appellant’'s
&‘ue process rights were not violated when the proposed order was
signed by the court prior to his being served with .a copy .17

JUPGMENT OF THE CIRCUIT COURT
FPOR BALTIMORE COUNTY IN CASR
NO. 1593 AFFIRMED) ‘

CASE NO, 1802 DISKISSED AS MOOT)

COUBTE AHSERSBED T0 APPRLLANT,

3 without citing s single cmse, appellant contends, in his brief, chat,
* []umerous times, Marviand's Court of Appeoale ha# ruled 1f a propossd opder has

not been sarved on a party prlor to che court siguing che order, than that opder
is void.” The only case of which thies Qoure is aware 1s a criminal case in which,

unlike the present case, a proposed conment order for restitution wms not sent
o a parcy and the court signed the arder without & hearing. See e.g. Lopez~
Senches v. Stats, 388 N, 224, 219 (2008), cert. denied ___. 8.Ct. __, 2006 WL
37262 (Jan. 5, 20086).
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Appendix !f

S. May a state court render a binding judicial decision based

: upon its interpretation of 49 U.S5.C, 10501 (b}, (which comtains
a provision for exclusive federal jurisdiction)? HNo.

6. Does the Commerce Clause of the U.S, Constitution prohibit
&tate or local regulations of- “instrmnentalities of interstate
commerce?* Yes, .

7. Do the State and local statutes inveoked in this case, by their
necessary operation, directly and/or indirectly interfere with
.or burden interstate commerce? Yem.

8. Is there a begimning presumption against prsemption when the
State attampts to regulate “transportation by rail carrier”’
{an avea where thore h.u baen & history of s:.qnificant federal
presence)}? No. ‘

9. Doew 45 U.5.C. § 10501(b) completely preempt all state and

" local regulation of rail carrier Ea::ilitms? Yan.
SA. Preemption guidelines:
SB. ICCTA preemption:
9¢. Complete Preemption guidelines'
9p. Btate Law applied in this case, is completely presmpted:
9E. Cases holding the ICCTA completely preempts State and
local regulations. -
9¥. No preemption cases:
5. Surface Transportaticon Board ruling:
10. Must railroad facilities be adjacent to & railroad's main
‘ line, or in the same state as A railroad‘s main line, in order
to be ‘imstrumentalities of interstate commerce,’ subject to
the exclusive jurisdiction of the STBE? No.
11, Does the ICCTA preempt lacal and State regulations raquiring
that permits be obtained prior to railroad-ralated

construction activities? Yes.

Injunction guestions:
12. May state or locnl officials be enjoined individually? Yes.

13. When State law is preempted, does the question of harm to the
State, and the matter of publie interast, drop from a case

 involving injunctive relief against that preempted scum law?
Yon,

W Wa adopt appellent’'s mumbering, as it appeacrs in his brief.
Al o '

..-32“
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surface Trausportation and Bosrd jurisdiction gquestionss
14. Does a federal or state court have the autherity to determine
~ whether a facili.ty is a railroad facility, or whether an
entity is a rail carrier? No.
14A. The Surface fTransportation Board has exclusive
jurisdiction over transportation by rail carriers:

14B. Rifgin is a Class III rail carrier subject to the -

.. exclugive jurisdiction of the STB:
14C. Who is a rail carrier and what constitutes a rail carrier
facility, is to be determined exclusivaely by the STB:
14D, Riffin‘s two Maryland facilitiaa ~are rail cminx
facilities: .

Pue process guestion:
15, Should the permapnent injunction be wvoided since it was not
se.rvucl on Riffin prior to it being signed by the court? Yes.

Sumazry judgment question:
16, Was summary judgment appropriate, since mat:eriul facts wem n

dispute? o,

Streum related questions:
17. Does §5-304 of Maryland’s Public Utility Ccmpnnias Axticle
" grant a Maryland Railroad the right to cross of divert

‘ streams? Yes.

18, Does Maryland’s common law grant a riparian land owner the
right to repel unlawful waters? Yas. .
1BA., Maryland is & common law state:
18B. Riffin im a riparian land owner:
18C, Maryland‘s law regarding surface and stream waters:
18D, Maryvland‘s case law regarding unlawful waters:

a. Unlawful waters:
b. Actg of Gods
- . €. Plood vatars;
1BE, “Waters of the State:”

' 18F, Riffin's levee:

1%, Are the fFlood water= which inundate Riffm’s Cockewville
facility, unlawful waters? Yea.
19A, Navigable waters:
19B. The outer limits of a river or stream is denoted by its

' *high water mark” under “*ordinary conditions:*
18C. Pervolating, Surface, Contained, S5tream, Fload, and
Unlawful Waters:

A.2
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a. Percolating waters:

b. Surface waters: :

¢. Contained waters:

d.  Stream waters:

e.  Natural watercoursger
. E. Flood waters:

g. Unlawful wataxs:

Plaintiff’p fallure to state a Caune of Aotion and/or. lack of.
Standing questioms:
20. a. The remedies granted by the circuit court are not’
authorized by tha statutes: . :
b. Do the Plaintiffs lack standing? I»‘n. :
. Doeg the Plaintiffe’ Complaint fail t,o gtate a eause of
action? Yes.
d. Riffin's levee will not cause irrﬂparnblﬂ herm to ﬁha
Pilaintiffa;
e. . The balance of hardships tips in favor of Riffin:
£. The public interest would be better served by allowing
" Riffin‘s Ime to remain:

Maryland law questions: )
21. Does §5-503 of Maryland’s Enviromment Article raquire that a

person obtain a permit prior to changing the cross section of
' a stream’s floodplain? No.
22. Must a persen notify the MDE Director prior to commencing
construction activities encompasgsing less than one acre? .Bo.
22h. Riffin’'s grading activities fall within the auspicaes of
MPE’Ss General Permit for Construction Activity: |

228. A *desire to re~track 20 miles of raillroad rinht-—ot-my.
does not consgtitute “a common plan of davelopmant. ~when
that desire is incapable of heing realized: '

23. 'If during numerous substantial rainfall events, woil placed
adjacent to a stream does not in fact wash inte the stream,

. wag that soil in a *location where it is likely to be washed
into waters of the state?” No.

24, Iz the penalty apecified in §4-116{c) (3} of Maryland‘'s
Environment Article, to be based on the actual cost of
compliance, or an estimate of that cost? Actusl cost.

Btockpiling sand, stone and gravel guestions; '

25, Does §33-5-201 of the Baltimore County Code, grant a property
owner the right to stockpile sand, stone and gravel, without
first obtalining a permit? Yes. . _

A.3
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JAMES RIFFIN * IN THE
*  COURY OF APPEALS
* oY HARYLAND

* Petition Docket No, 93
Septamber Term, 2006

DEPARTMENT OF THE ENVIRONNENT,  * (Nos. 1593 & 18032, Sept. Term,
et al. 2004, Court of Special Appeals)

ORDER

Upon. consideration of the petition for a writ of
certiorari to the Court of Special Appeals and the answers filed

thereto, in the above entitled case, it is

ORDEREP, by the Court of appeals’ of Maryland, that the
pet’ition‘be, and it ie hereby, denied ag there has been no showing

that review by certiorari is desirable and in the public interest.

/3/ Robert M. Bell

" Chief Judge

DATE: June 16, 2006



