CHARLES H. MONTANGE
ATTORNEY AT LAW
426 NW 162ND STREET
SEATTLE, WASHINGTON 98177

(206} 546-1936

FAX (206) 546-3739
20 March 2007

by express

Hon. Vernon Williams

Secretary

Surface Transportation Board
395 E Street, S.W..

Washington, D.C. 20024 (Fed X)

Re: YILA -- Abandonment Exemption -~
Yakima County, WA, AB 600 (Sub-no. 1X)

YILA -- Adverse Abandonment -- i {)
Yakima County, WA, AB 600 »\65 \f
Y

for filing: Status Report/ ;LJ
Notification of railbanking per PR TS I
16 USC 1247(4)/
Suggestion of Mootness 4 o

Dear Mr. Williams: ) "

Enclosed please find a Status Report notifying the Board
that YILA and Yakima County have reached (and both signed) an
agreement for interim trail use and railbanking in AB 600 (Sub-
no. 1X). This moots a pending petition to reopen of Kershaw
Sunnyside Ranches (KSR) that although filed in AB 600 (Sub-no.
1X), evidently is intended to reopen the AB 600 proceeding.
This also moots KSR's pending petition for review (No. 05-76384)
in the U.S. Court of Appeals for the Ninth Circuit involving AB
600. Because the Status Report thus bears in a timely fashion
on matters relating to two dockets, we request that it be filed
in both. Because it is responsive to KSR's misfiled petition to
reopen in AB 600, we do not believe a showing for reopening on
our part is necessary for filing the Status Report in that
docket. To the extent a showing is required for the purpose of
AB 600, the execution of the interim trail use and railbanking
agreement is new evidence and a changed circumstance bearing on
AB 600.

Thank you for your assistance in this matter.

for Yakima Count City of Yakima,
Town of Naches, and YILA

Encls.
cc. Counsel (per certificate of service} (w/encl.)



BEFORE THE SURFACE TRANSPORTATION BOARD

Yakima Interurban Lines Association )

-- Abandonment Exemption -- in ) AB 600 (sub-no. 1X)
Yakima County, WA )

Yakima Interurban Lines Association )

-- Adverse Abandonment -- in Yakima } AB 600

County, WA )

STATUS REPORT ON RAILBANKING

Yakima County, City of Yakima, Town of Naches, and Yakima
Interurban Lines Association (YILA) previously advised this
Board that the County had signed a contract providing for
acquisition of the Naches Branch (at issue in this proceeding)
from YILA, but were awaiting action by YILA. Yakima County
further advised that it would inform the Board when and if YILA
signed the contract. County, City, Town and YILA are
collectively pleased to submit herewith a copy of a contract
(Exhibit A) between Yakima County and YILA signed by both
parties as of 19 March 2007.

Railbanking Agreement

Under the contract, Yakima County will acquire all assets
of YILA, subject to certain contingencies, including (A) the
continued effectiveness of the Notice of Interim Trail Use
(NITU) previously issued by this Board in AB 600 (Sub-no. 1X),
and (B) "no limitation" imposed by STB on alienation of all or
portions of the Naches Branch.l In this Board's Decision in AB
600 (Sub-no. 1X) served Feb. 17, 2006 at p. 4, ordering {6(f),

this Board did impose a limitation barring alienation of

1 gee Exhibit A, para. 3.2.



portions of the Branch. That limitation reads as follows:
"YILA shall retain its interest in and take no further steps
to alter the historic integrity of all sites and structures
on the right-of-way that are eligible for listing or are
listed in the National Register of Historic places until
completion of the section 106 process..."
Based on Exhibit D to our opposition to reopening filed March 15
in AB 600 (Sub-no. 1X), this 1limitation should be removed.
Since we do not believe any other conditions imposed by the
Board in AB 600 (Sub-no. 1X) are limitations, the removal of
condition 6(f) wili satisfy one of the contingencies in the
contract attached hereto as Exhibit A.

The contract attached as Exhibit A constitutes an agreement
for purposes of the NITU, which by its terms accordingly now
extends indefinitely. The contingencies are specific in nature
and do not cause the contract to amount to a mere option, nor do
they otherwise rob it of its status as a railbanking agreement.

The fact that Yakima County and YILA have reached an
agreement moots the opposition to an extension filed by Kershaw
Sunnyside Ranches (KSR) in AB 600 (Sub-no. 1X). However, as
previously indicated, YILA and the County nonetheless request
that this Board formally extend the NITU period an additional
180 days. This would permit all contingencies in the contract
attached as Exhibit A to be worked out, and thus further obviate
any claim by KSR that the NITU negotiation period has somehow

expired prior to satisfaction or waiver of contingencies.



Entry into this agreement moots KSR's petition to reopen
its adverse abandonment application proceeding {(AB 600). KSR
incorrectly filed that petition in the wrong docket [i.e., in
AB 600 (Sub-no. 1X)]. County, et al. have previously indicated
numerous grounds to deny the petition, but now that a
railbanking agreement has been reached, KSR has simply lost all
basis for maintaining an adverse abandonment proceeding. The
Naches Branch is now railbanked under 16 U.S.C. § 1247(d). By
the terms of the statute, railbanking is intended to preserve

intact currently unused rail 1lines for interim trail and

possible future rail purposes. See Preseault v. ICC, 494 U.S.
1 (1990); Dave v. RTC, 79 F.3d 940 (oth Cir. 1996). The

gravamen of KSR's argument in AB 600 was and remains that the
Naches Branch has not been in use for current rail purposes.
Given the application of 16 U.S.C. § 1247(d) to the Naches
Branch, that argument is now clearly irrelevant, and there thus
is nothing left of KSR's adverse abandonment application against
the line. There certainly is no basis to reopen a prior
proceeding in that regard.

Application of 16 U.S.C. § 1247(d) also moots KSR's pending
petition for judicial review (9th Cir. No. 05-76384, Kershaw
Sunnyside Ranches v. STB). It is well-established that STB does
not "determine" abandonments but rather grants abandonment
authority, and that the agency acts in that regard prospectively

only. E.g., Phillips Co. v. Denver & R.G. W. R. Co., 97 F.3d

1375 (1i0th Cir. 1996), cert. denied, 521 U.S. 1104 (1987).



Thus, even if the Ninth Circuit were to vacate STB's refusal to
authorize adverse abandonment and remand the proceeding, the
agency does not grant retroactive authority to abandon, and
could not authorize adverse abandonment now because the line has
been railbanked pursuant to final orders in another proceeding,
namely, AB 600 (Sub-no. 1X). Moreover, the 60-day period for
judicial review of those final orders insofar as relevant has
already expired.

The situation parallels key facts in the agency
proceedings underlying Preseault v. ICC, supra. In that case,
ICC properly dismissed an adverse abandonment proceéding in
light of its decision to railbank a line under 16 U.S.C. §
1247(d)) in a subsequently filed "exemption" proceeding.

Conclusion

By this Status Report, YILA and County notify the agency
that they have reached an interim trail use and railbanking
agreement pursuant to 16 U.S.C. § 1247(d) and this Board's
Iorders in AB 600 (Sub-no. 1X)}. This moots KSR's pending motion
to reopen and, for that matter, KSR's pending petition for

review against this agency in the Ninth Circuit in AB 600.

R?:ggjtfjigﬁ’%g;sgzted'
Ch es H. "Monta

426 NW 1624 St.
Seattle, WA 98177
(206) 546-1936

for Yakima County, City of Yakima,
Naches, and Yakima Interurban
Lines Association

Exhibit A -- contract as executed by County and YILA



2007,

Certificate of Service

By my signature below,
by U.S. Mail,

I certify service on March 20,

postage pre-paid first class,

foregoing upon the following counsel of record:

Paul Edmondson, Esqg.
313 North Third St.
Yakima, WA 98901

Raymond L. Paolella, Esqg.
City Attorney

City of Yakima

200 South Third st.
Yakima, WA 98901-2830

Gregory S. Lighty, Esq.
Halverson & Applegate,

(YILA)

(Naéhes)

P.S.

1433 Lakeside Court, Suite 100

Yakima, WA 98907-2715

Terry Austin, Esqg.

Chief Civil Deputy Pros. Atty

Yakima County Courthouse
128 North 24 st.,
Yakima, WA 98901

Kevan Montoya, Esqg.
Velikanje Moore & Shore
P.O. Box 22550

Yakima, WA 98907

Room 211

(KSR)
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PURCHASE & SALE AGREEMENT

PARTIES:
SELLER: YAKIMA INTERURBAN LINES ASSOCIATION,
a Washington nonprofit public benefit corporation
313N3"St

Yakima, WA 98901
(hereinafter referred to as “YILA”)

PURCHASER: YAKIMA COUNTY,

a municipal corporation

128 N. Second St, 4* Flr

Yakima, Washington 98901

(hereinafter referred to as “Yakima County”)
DATE: March 6, 2007
RECITALS:

A.  YILA is the owner of certain real and personal property in Yakima County,
Washington, and more particularly described on Exhibit “A” attached hereto and hereby
incorporated by reference (the “Naches Branch” herein). As a matter of public record, the Naches
Branch, or portions thereof, is subject to claims of liens of judgment creditors and other creditors
asserting liens.

B.  YILA was organized as a nonprofit corporation under the laws of the state of
Washington, for the purpose of operating a railroad.

C. In Yakima Interurban Lines Association — Exemption - in Yakima County, STB dkt.
AB 600 (Sub-no. 1X), decision served April 5, 2006, the Surface Transportation Board (STB)
authorized Yakima County and YILA to negotiate an agreement for the preservation of the Naches
Branch pursuant to 16 U.S.C. 1247(d) (“interim trail use” or “railbanking” agreement) providing for
continued use as a trail and preservation of the railroad corridor for possible future rail reactivation.

D.  Yakima County desires to purchase the Naches Branch pursuant to the referenced
authorization from the STB and pursuant to 16 U.S.C. 1247(d), provided the contingencies
hereinafter set forth can be satisfied to the satisfaction of Yakima County.

E. The sale by YILA and purchase by the Yakima County of the Naches Branch would
be consistent with possible future restoration of rail service on the line, as well as allow interim trail
use, or alternatively rail with trail use.

Real Estate Purchase & Sale Agreement - Page 1



F. YILA desires to transfer the ownership of the Naches Branch to Yakima County
pursuant to the referenced STB authorization and pursuant to 16 USC 1247(d), subject to completion
or satisfaction of all environmental and historic preservation conditions imposed by STB.

IN CONSIDERATION of the covenants herein contained and for good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as
follows:

1. AGREEMENT TO_SELL/PURCHASE: DESCRIPTION OF NACHES
BRANCH: Subject to the terms of this Agreement, YILA shall sell to Yakima

County, and Yakima County shall purchase from YILA, the Naches Branch. The
Naches Branch, is further defined as follows:
“Naches Branch” shall mean the real estate, improvements and property,
together with the right to reactivate service (unless, and except to the extent,
already required to be transferred by prior agreements), easements, rights of
way, privileges and benefits related or appurtenant thereto, more fully
described on Exhibit “A”. The parties authorize the Closing Agent to correct
and conform the description of the Naches Branch to the description as
determined by survey, if deemed necessary by Yakima County.
Other than the right to reactivate, which is covered by another agreement, YILA shall
also assign to Yakima County, effective on the date of Closing, any and all assignable
rights and obligations of YILA that are related to the Naches Branch to the extent such
rights and obligations are effective after Closing and are set forth in any agreement
identified on Exhibit “B” attached hereto. Yakima County shall accept the
assignment of all such rights and obligations of YILA, effective on the date of Closing,
in accordance with the terms of each applicable agreement and the terms of this
Agreement. YILA, and not Yakima County, shall be responsible for performing all of
YILA’s duties in assigned agreements which are required to be performed on or before
the date of Closing. Yakima County, and not YILA, shall be responsible for
performing all assigned duties in assigned agreements which are required to be
performed after the date of Closing. BNSF Acquisition, Inc. (“BNSF” herein) has
reserved all rights and obligations set forth in any agreement identified in Exhibit “ B”
to the extent those rights or obligations are related to property owned by BNSF or The
Burlington Northern and Sante Fe Railway Company (“Railway” herein).Nothing
herein shall be construed to modify the prior agreement by which YILA agreed to
transfer the right to reactivate rail service to Yakima County. Yakima County shall
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comply with environmental and historic preservation conditions imposed by STB in
STB dkt. AB 600 (Sub-no. 1X), including post-closing conditions.

2. PURCHASE PRICE: PAYMENT: The purchase price for the Naches Branch shall
be Two Hundred Thirty Nine Thousand Dollars ($239,000.00) and shall be paid in
cash or collected funds at Closing.

3. CONTINGENCIES: This Purchase and Sale Agreement is subject to the following
conditions being satisfied on or before closing:

3.1  Authorization of grant funds in the amount of One Hundred and Ninety-Two
Thousand Dollars ($192,000.00) from the Washington State Department of
Transportation to fund the purchase price.

3.2. Continued effectiveness of the orders in STB dkt. AB 600—{Sub-no. 1X)
authorizing YILA to transfer the Naches Branch to Yakima County pursuant
to 16 U.S.C. 1247(d) and no limitation imposed by STB which prevents sale
or transfer of the Naches Branch or some portion thereof until completion

of some condition.

3.3. Satisfaction of all liens, judgments and warrants against YILA and the
Naches Branch, as shown by a Plant Information Guarantee. Yakima County
is hereby authorized to contact and negotiate with such lien holders for
satisfaction of such liens, judgments and warrants, but by doing so is acting
solely in the interests of Yakima County and assumes no liability for payment
of such obligations. Any agreement to satisfy such obligations shall be
subject to the approval of YILA.

3.4. BNSF and Railway, as parties to Agreement for Donation of Certain Assets,
Rights and Obligations (“Donation Agreement” herein) between BNSF,
Railway and YILA dated February 18, 1999, consenting to this purchase and
sale and agreeing to modify and amend the Donation Agreement to the
satisfaction of Yakima County in its sole discretion. Yakima County is
hereby authorized to contact and negotiate with BNSF and Railway to obtain
its consent modify and amend the Donation Agreement, but by doing so is
acting solely in the interests of Yakima County and assumes no liability
under such Donation Agreement, except as Yakima County may agree in
writing. Any agreement to modify and amend the Donation Agreement shall
be subject to the approval of YILA.

With the exception of the conditions in subparagraphs 3.1 and 3.2 above, Yakima

County, at its option, may waive in whole or in part any of the above conditions.
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4. CONDITION OF TITLE: The status of YILA’s title will be shown in a Plant
Information Guarantee. (“Title Report” herein) issued by Valley Title Guarantee,
which Title Report will be ordered by Yakima County. Yakima County will pay the
cost for such Title Report. Said Title Report shall have attached photocopies of all
documents shown as encumbrances to YILA’s title. Title shall be free of all
encumbrances, conditions or defects, except those approved by Yakima County.
Encumbrances, conditions or defects not approved by Yakima County shall be
discharged by YILA and paid from YILA’s funds at Closing. If YILA is unableto
discharge encumbrances, conditions or defects as required by Yakima County in its
sole discretion, this Agreement shall terminate and be of no force or effect. Nothing
herein shall be construed to require YILA to secure fee title in property in which it
originally acquired a lesser interest for purposes of satisfaction of its obligations to
Yakima County pursuant to this contract. Nothing herein shall require YILA to
transfer the Naches Branch other than by quitclaim deed invoking 16 U.S.C. 1247(d)
and STB orders in STB dkt. AB 600 (Sub-no. 1X) authorizing the application of 16
U.S.C. 1247(d) to this transaction.

5. POSSESSION: Yakima County shall be granted possession of the Naches Branch at
the time of Closing.

6. YTILA REPRESENTATIONS AND WARRANTIES: DEFINATIONS:
6.1. Representations and Warranties: YILA makes the following warranties and

representations:

6.1.1.  YILA has theright, power and authority to execute and enterinto this
Agreement and to perform its duties and obligations under this
Agreement in accordance with the terms, conditions and provisions of
this Agreement. YILA’s performance in this transaction shall not
conflict with or constitute a default under the terms and conditions of
any agreement to which YILA is bound or are a party, or any order or
regulation of any governmental body having jurisdiction over the
YILA or the Naches Branch. '

6.1.2. To YILA’s knowledge, there is no undisclosed legal action of any
kind or nature affecting the Naches Branch which will detrimentally
affect Yakima County completing the purchase of the Naches Branch.
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6.1.3.

6.1.4.

6.1.5.

6.1.6.

6.1.7.

6.1.8.

6.1.9

To the best of YILA’s actual knowledge, there are no
underground storage tanks on, about, under or within the Naches
Branch.

YILA has not received any written notice or other communication
that it is or may be a potentially responsible person or otherwise liable
in connection with any waste disposal site allegedly containing any
Hazardous Substances, or other location used for the disposal of any
Hazardous Substances, or notice of any failure on its behalf'to comply
in any respect with any Environmental Law or the requirements of
any Environmental Permit.

YILA has not received any 60-day notice of intent to sue under the
Federal Water Pollution Control Act or under any other
Environmental Law.

To the best of YILA’s actual knowledge, no lien exists, and no
condition exists that could result in the filing of a lien against the
Naches Branch under any Environmental Law or relating to any
Environmental Matter.

YILA has not been requested or required by any governmental
authority to perform any investigatory or remedial activity or other
action in connection with any Environmental Condition.

YILA has not received any written notice alleging violation of
any Environmental Laws with respect to the Naches Branch, nor, to
the best of YILA’s actual knowledge, have there been any written
claims, demands, or suits made against any person regarding potential
Liability for environmental violations, response costs, or natural
resource damages in connection with the Naches Branch.

To the best of YILA actual knowledge, there are no Hazardous

Substances presently located on or under the Naches Branch.

6.2 Definitions:

6.2.1.

6.2.2.

Environmental Conditions means conditions involving the presence
of Hazardous Substances in soil, surface waters, groundwater, and
sediments.

Environmental Law means, as amended from time to time, any
local, state, federal, or foreign laws, rules, ordinances, regulations,
applicable permits, and applicable orders now or hereafter enacted
relatir;g to (a) the protection of human health or the environmental,
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including the Clean Air Act, 42 USC Section 7401, et seq.; the Clean
Water Act (Federal Water Pollution Control Act), 33 USC Section
1251, et seq.; the Safe Drinking Water Act, 42 USC Section 300f, et
seq.; the Occupational Safety and Health Act, 29 USC Section 641, et
seq.; the Emergency Planning and Community Right-to-Know Act,
42 USC Section 11001 et seq.; the Toxic Substance Control Act, 15
USC Section 2601, et seq.; the Water Pollution Control Act, RCW
90.48, et seq.; the Dairy Nutrient Management Act, RCW 90.64, et
seq.; the Hazardous Waste Management Statute, RCW 70.105D, et
seq.; the Washington Toxic Substance control Act, RCW 70.105B, et
seq.; and the Washington Clean Air Act, RCW 70.94, et seg. or (b)
the use, storage, generation, production, treatment, emission,
discharge, remediation, removal, or disposal of Hazardous
Substances, including without limitation, the Federal Comprehensive
Environmental Response, Compensation, and Liability Act of 1980,
42 USC Section 9601, et seq.; the Resource Conservation and
Recovery Act, 41 USC Section 6901, et seq.; the Hazardous Materials
Transportation Act, 49 USC Section 1801, et seq.; and the
Washington Model Toxics Control Act, RCW 70.105D, et seq.

6.2.3. Hazardous Substances means:
6.23.1. Those substances included within the definitions of
‘“hazardous substances”, “hazardous materials”, “toxic
substances”, “pollutants”, or “solid wastes” in the Federal
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Resource Conservation and Recovery Act of 1976, 42
USC Section 6901, et seq.; the Federal Comprehensive
Environmental Response, Compensation, and Liability Act
of 1980, 42 USC Section 9601, et seq.; the Hazardous
Materials Transportation Act, 49 USC Section 1801, et
seq.; and the Toxic Substance Control Act, 15 USC
Section 2601, et seq., and in the regulations promulgated
pursuant to said laws, all as amended from time to time;
and

6.2.3.2. Those substances defined as ‘“pollutants”, “dangerous
wastes”, “hazardous wastes”, or as “hazardous substances”
under the Federal Clean Water Act, 33 USC Section 1251,
et seq., Water Pollution Contro] Act, RCW 90.48, et seq.,
the Dairy Nutrient Management Act, RCW 90.64, the
Hazardous Waste Management Statute, RCW 70.104, et
seq., the Washington Toxic Substance Control Act RCW
70.105B, et seq., the Washington Model Toxics Control
Act, RCW 70.105D, et seq., the Washington Clean Air
Act, RCW 70.94, et seq., the Toxic Substance Control Act,
15 USC Section 2601, et seq., and in the regulations
promulgated pursuant to said laws, all as amended from
time to time; and

6.2.3.3. Those substances listed in the United States Department of

' Transportation Table (49 CFR Part 172.101 and

amendments thereto) or by the Environmental Protection
Agency (or by any successor agency) as hazardous
substances; and

6.2.3.4. Stormwater discharges regulated under any federal, state,
or local law, ordinance or regulation relating to
stormwater, including but not limited to the federal Clean
Water Act, and the regulations promulgated thereunder, all
as amended from time to time; and

6.2.3.5. Such other substances, materials, and wastes which are or
become regulated under applicable local, state, or federal
law, or the United States government, or which are
classified as hazardous or toxic under federal, state, or
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local laws or regulations, all as amended from time to
time; and

6.2.3.6. Any material, waste or substance which is (A) petroleum,
(B) asbestos, (C) polychlorinated biphenyols, (D)
designated as a “hazardous substance” pursuant to Section
311 of the federal Clean Water Act, 33 USC Section 1251,
et seq. or listed pursuant to Section 307 of the Clean Water
Act, (E) flammable explosives, (F) radioactive materials,
(G) lead based paint, or (H) radon gas.

7. DATE OF CLOSING: The date of Closing of the sale and purchase transaction shall
be no later than September 4, 2007, and if the contingencies set forth herein are not
satisfied by that date, this Agreement shall be of no force or effect, unless extended in
writing by mutual Agreement of the parties. The sale and purchase shall be closed in
the office of Valley Title Guarantee. The parties shall deposit with the closing agent all
instruments and documents and monies necessary to complete the sale of the Naches
Branch, which will include but will not be limited to a Quit Claim, Deed, Bill of Sale
and Closing Escrow Instructions.

8. CLOSING COSTS:

8.1.
8.2

8.3.

8.4.
8.5.

8.6.

Closing Escrow Fees: Yakima County shall pay all closing escrow fees.
Real Estate Excise and Sales Tax: Yakima County shall be responsible for
payment of real estate excise tax and sales tax, if any, on this transaction.
Title Report: Yakima County shall be responsible for payment of the Title
Report Costs.

- Recording Fees: Yakima County shall pay all recording fees.

Attorney Fees: Each party shall pay their own attorney fees in connection
with this transaction, .

Proration; Taxes: Prepaid rentals, utilities, and other income or fees
attributable to the Naches Branch interests to be transferred by YILA to
Yakima County, under the terms of this Agreement shall be prorated between
YILA and Yakima County in such manner as to allocate to YILA all income
and expenses attributable to the Naches Branch that have been received, or
for which bills have been received, on or prior to the date of Closing; and to
allocate to Yakima County all income and expenses attributable to the
Naches Branch that are received, or for which bills are received after the date
of Closing. YILA shall be responsible for all real estate and personal
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property taxes applicable to the Naches Branch through Closing. Yakima
County shall be responsible for all real estate and personal property taxes, if
any, that are applicable to the Naches Branch commencing on, and following,
Closing. All real estate and personal property taxes payable by YILA shall
be paid from YILA’s funds at Closing,

9. THIRD PARTY RIGHTS: No party other than YILA and Yakima County, and their
successors and assigns, shall have any right to enforce or rely upon this Agreement,
which is binding upon and made solely for the benefit of said parties, their successors
or assigns, and not for the benefit of any other party.

10. SPECIFIC PERFORMANCE: If either party defaults under this Agreement, the
non-defaulting party may seek specific performance of this Agreement, damages, or
any other remedy available at law or equity.

11. GENERAL PROVISIONS:

11.1. Notices: Notices under this Agreement shall be in writing and may be
delivered (1) personally; (2} by U.S. mail, certified or registered; (3) by a
nationally recognized overnight courier service; or (4) by facsimile
transmission, if a facsimile number has been provided by the party receiving
notice, with a copy to be sent by U.S. first class mail. Mailed notices shall be
deemed effective on the third day after deposited as registered or certified
mail, postage prepaid, directed to the other party at the address shown above.

Couriered notices shall be deemed delivered when the courier's records
indicate that delivery has occurred. Facsimile notices shall be effective when
actually transmitted to the facsimile number provided. Either party may
change its address for notices by written notice to the other.

11.2. Attorney’s Fees: In the event of any dispute arising out of or relating to this
Agreement, whether suit or other proceeding is commenced or not, and
whether in mediation, arbitration, at trial, on appeal, in administrative
proceedings or in bankruptcy (including without limitation any adversary
proceeding or contested matter in any bankruptcy case), the prevailing party
shall be entitled to its costs and expenses incurred, including reasonable
attorney's fees. .

11.3. Documents: Each party to this Agreement shall perform any and all acts and
execute and deliver any and all documents as may be necessary and proper
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114.

11.5.

11.6.

11.7.

11.8.

11.9.

under the circumstances in order to accomplish the intents and purposes of
this Agreement to carry out its provisions.

omputation of Time: Unless otherwise expressly specified herein, any
period of time specified in this Agreement shall expire at 9:00 p.m. of the last
calendar day of the specified period of time, unless the last day is Saturday,
Sunday or a legal holiday, as prescribed in RCW 1.16.050, in which event the
specified period of time shall expire at 9:00 p.m. of the next business day.
Any specified period of five (5) days or less shall include business days only.
Time of Essence: Time is of the essence of each and every provision of this
Agreement,
Legal and Tax Implications: This Agreement affects legal rights and
obligations and will have tax implications. If any party has any questions
regarding this Agreement and any addendums, attachments or other related
documents, such party should consult an attorney or tax advisor.
Covenants of Cooperation; Best Efforts to Close: The parties agree to
cooperate with each other and to execute such additional documents and
instruments, including escrow instructions, as may be reasonably required to
consummate the transaction contemplated hereby. The parties shall each use
their best efforts to satisfy any expressed or implied condition precedent to
closing. No party will unreasonably withhold any cooperation necessary to
bring about the closing of the transaction contemplated hereby.
Headings: The headings included herein are for reference only and are not
part of the Agreement. The headings shall not control or alter the meaning of
this Agreement.
Counterparts/Facsimile: This Agreement may be executed simultaneously
or in counterparts, each of which shall be deemed an original, but all of which
together shall constitute one and the same Agreement. Facsimile
transmissions of any signed original document, and retransmissions of any
signed facsimile transmissions, shall be the same as delivery of an original.

11.10. Survlva} of Agreements: The representations, covenants, agreements,

warranties and indemnifications of this Agreement shall survive closing,
except as bt_herwise expressly stated.

12. NO JOINT VENTURE: No party is the agent, partner, or joint venture partner of the

other.
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13. ASSIGNABILITY: Yakima County shall not assign this Agreement, or any part
thereof, without the prior written consent of YILA, which consent will not be
unreasonably withheld. This Agreement shall not be assignable by operation of law.

14. EARNEST MONEY: There is no camest money.

15. 16 USC 1247(d): By execution of this Agreement, Yakima County agrees upon
closing to assume the duties and responsibilities required by 16 U.S.C. 1247(d) to the
extent required by law in connection with the Naches Branch, including responsibility
for management, for taxes (if any are applicable after the date of closing), and for legal
liability, except to the extent Yakima County is lawfully immune from legal liability.

SELLER: PURCHASER:
YAKIMA INTERURBAN LINES YAKIMA COUNTY, a municipal
ASSOCIATION, a Washington corporation

nonprofit public benefit corporation

w L) S 2 e
President ike Leita, Commissioner

Aftest:
.Zm W-’ 2Vt 7 By: *
Secretary 4 Ronald F. Gamache, Commissioner

By: f

nd Elliott, Commissioner

Attest: Christina S. Steiner

&tk of the Board

: | APP FORM:

. uty P uting Attorne
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EXHIBIT “A” - Description of Naches Branch

All of YILAs rights, title and interest, if any, in real estate and improvements constituting
the former rail corridor of BNSF Acquisition, Inc. and The Burlington Northern and Sante Fe
Railway Company between Milepost 2.97, near Fruitvale, Washington, and the western end of this
reil line corridor at or near Milepost 14.26, in or near Naches, Washington, which real estate and
improvements are situated in Yakima County, Washington, the boundaries of which are more
particularly described in Attachment 1, attached hereto.

TOGETHER WITH all of YILA’s rights, title and interest in the following property located
on the above described rail corridor, subject to all limitations on YILA’s rights, title and interest to
the following:

All rail, ties, spikes, tie plates, rail anchors, bridges, culverts, signaling and
road crossing protection equipment, and other supporting structures, radio
base stations, ballast, turnouts, switches, track materials and supplies.

TOGETHER WITH any and all assignable rights and obligations of YILA that are related
to the Naches Branch to the extent such rights and obligations ere effective after Closing and are
set forth in any agreement identified on Exhibit “B” attached hereto.

Real Estate Purchase & Sale Agreement - Page 12
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ATTACEMENRT 1

FRUITVALE, WASHINGTON TO NACEES, WASHINGTON
MILE POST 2.97 TO MILE POST 14.26

THE REAL ESTATE/AND DMPROVEMENTS THAT CONSTITUTE THAT CERTAIN LINE OF RAILROAD
CONNECTING FRUITVALE, WASHINGTON AND NACHES, WASHINGTON, DESIGNATED IN THE RE-
CORDS OF THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY AS THE YAKIMA
VALLEY SUBDIVISION LYING IN YAKIMA COUNTY, WASHINGTON BE!NG ALL OF SAID LINE GEN-
ERALLY DESCRIBED AS FOLLOWS:

BEGINNING NEAR THE RAILWAY STATION GOF FRUITVALE, WASHINGTON AT THE INTERSECTION
OF THE BURLINGTON NORTHERN SANTA FE RAILWAY COMPANY'S YAKIMA VALLEY SUBDIVI-
SION CENTERLINE OF THE MAIN TRACK AND THE WEST LINE OF THE NORTHEAST QUARTER OF
THE NORTHEAST QUARTER OF SECTION 15, TOWNSHIP 13 NORTH, RANGE 10 EAST, SHOWN IN THE
RECORDS OF THE BURLINGTON NORTHERN AND SANTA RAILWAY COMPANY"S RECORDS AS EN-
GINEERING STATION 155+57, MILE POST 2.97, GENERALLY DESCRIBED AS FOLLOWS;

) THENSENAGMYNANOWYDMONTEROUGHTHENORW,
QUARTER OF THE NORTHEAST QUARTER OF SAID SECTION 15, THE SOUTEWEST QUARTER OF THE
SOUTHWEST QUARTER ANDITHE SOUTHEAST QUARTER AND THE SOUTHWEST QUARTER-OF SEC-
TION 10, THE NORTH HALF OF THE SOUTHEAST QUARTER, THE SOUTEWEST QUARTER OF THE
NORTHEAST QUARTER AND THE NORTHWEST QUARTER OF SECTION 9, THE SOUTHWEST QUAR-
TER OF THE SOUTHWEST QUARTER OF SECTION 4, THE EAST HALF AND THE NORTHEAST QUAR-
TER OF THE NORTHWEST QUARTER OF SECTION 5, ALL IN TOWNSEIP 13 WEST, RANGE 18 EAST TO
THE NORTH LINE OF SAID SECTION.S:

THENCE CDl\l'l'INtJI:NG IN A NORTEWESTERLY DR‘ECI‘IDN THROUGH THE SOUTHWEST QUARTER
OF SECTION 32, THE NORTHEAST QUARTER OF THE NORTHEAST QUARTER OF THE SOUTHEAST
QUARTER AND THE NORTHEAST QUARTER OF SECTION 31, THE SOUTHWEST QUARTER OF THE
SOUTHWEST QUARTER OF.THE SOUTHEAST QUARTER, THE SOUTHWEST QUARTER AND THE
SOUTHWEST QUARTER OF THE SOUTHWEST QUARTER OF THE NORTHWEST QUARTER OF SEC-

. TION20, AI.LNTOWNSHIPI4NORTERANGEIBEASTTOTHEWESTUNEOFSA]DSECHON30:

THENCE CONTNU!NG INA NOB.TKWESTERI.Y DIRECTION THROUGH THE NORTHEAST QUARTER
AND THE NORTHEAST QUARTER OF TEE NORTHEAST QUARTER OF TRE NORTHWEST QUARTER

- . OF-SECTION 25, THE SOUTHWEST QUARTER OF THE SOUTHWEST QUARTER OF THE SOUTHEAST
" - QUARTER AND THE WEST EALF OF SECTION 24, THE SOUTHWEST QUARTER OF SECTION 13, THE'

NORTHEAST QUARTER OF THE NORTHEAST QUARTER OF THE SOUTHEAST QUARTER AND THE
NORTHEAST QUARTER OF SECTION 14, THE SOUTHWEST QUARTER OF THE SOUTHEAST QUAR-
TER, THE SOUTHWEST QUARTER AND THE SOUTHWEST QUARTER OF THE SOUTHWEST QUARTER
OF THE NORTHWEST QUARTER OF SECTION 11, THE SOUTHWEST QUARTER OF THE SOUTHWEST,
QUARTER OF THE SOUTHEAST QUARTER, AND THE SOUTHWEST QUARTER OF SECTION 3, THE
NORTHEAST QUARTER OF THE SOUTHEAST QUARTER, THE SOUTH HALF OF THE NORTHEAST
QUARTER AND THE SOUTH EALF OF THE NORTEWEST QUARTER OF SBC!'ION 4, ALL IN TOWNSHIP
s NORTH, RANGE 17 EAST TO MILE POST 14.26, ENGINEERING STATION 56+08 AS SHOWN IN THE
““RECORDS OF THE BURLINGTON NORTHERN AND-SANTA, FE RAILWAY COMPANY‘S RECORD AND
THE TERMINUS OF LINE SALE DESCRIPTION.



EXHIBIT “B”

AGREEMENTS ASSIGNED TO
YAKIMA COUNTY IN WHOLE OR IN PART
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