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Respondent Capital Cargo, hie. ("Capital Cargo") hereby replies lo the motion of

Petitioner Savannah Port Terminal Railroad, Inc. f'SPTR") to strike Capital Cargo's

reply to SPTR*s motion to dismiss Capital Cargo's cross-complaint. SPTR's motion is

nothing more than a reply to Capital Cargo's opposition to SPTR's motion, packaged

under a different name. SPTR's arguments go directly to the merits of the issues raised

on the motion to dismiss, and have no place in a motion to strike. Accordingly, the

motion should be denied

tn its motion to dismiss, SPTR contends that Capital Cargo's cross-complaint

states a contractual claim ~ which may not be brought in the STB. In opposition, Capital

Cargo reiterates the point made clear in the cross-complaint itself the claim stated therein

is a statutory claim pleaded in the alternative from the contractual arguments set forth in

Capital Cargo's answer to SPTR's petition, and in Capital Cargo's own motion to
\

dismiss.

As evidenced by us continued argument on these points in the motion to strike,

SPTR cither does not understand the concept of alternative pleading, or hopes that by



sheer persistence it can turn the statutory basis for Capital Cargo's cross-complaint into a

contractual one Whatever the cue may be. SPTR's misguided contentions must be

resolved on the motion to dismiss itself- not on a motion to strike Capital Cargo's reply.

There is nothing "redundant irrelevant, immaterial, impertinent, or scandalous," 49

C F R. § 1104.8, in Capital Cargo's reply, and there is no basis on which to strike it.

SPTR does not even cite section 1104 R in support of its motion. Instead, SPTR

argues that Capital Cargo's reply is ''completely inaccurate and inconsistent with its

Cross Complaint.. " (SPTR motion to strike at 3.) In other words, says SPTR, Capital

Cargo's reply should be stricken because the arguments therein arc wrong. That clearly

is not a basis under section 1104.8 - or any other standard — for striking a filing.

Indeed, the motion to strike is best understood as nothing more than the same kind

of reply brief that SPTR inaccurately chides Capital Cargo for filing. (SPTR Motion to

Strike Capital Cargo's Rebuttal to SPTR's Response to Capital Cargo's Motion to

Dismiss at 3) The motion to strike simply rehashes the dubious arguments set forth in

various other filings that SPTR has already made with the STB A reply by any other

nanw is still a reply, and if 49 C.F R. § 1104.13(c) bars Capital Cargo's rebuttal to

SPTR's opposition to Capital Cargo's motion to dismiss, then it also bars SPTR's motion

to strike. The only difference between the two filings is that Capital Cargo did not try to

sneak its reply into the record by calling it something else.

For the foregoing reasons, the motion to strike should be denied.
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