SIDNEY STRICKLAND AND ASSOCIATES, PLLC‘V
3050 K ST.N W., Suite 11
WASHINGTON, DC 20007-51.. \,ﬁl
TELEPHONE: 202-338-1325 A -
FAX: 202-285-3854 \";\ o
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April 3, 2007 , g f'f

/)
[lonorable Vemon A. Willlams Y
Surface ‘I unsportation Bound
308 I:Street, S W
Waushmgton. DC 20421

Re: Surface Transportation Board Finance Docket No. 34979,
BNSF Railway Company — Trackage Rights Exemption —
Grand Trunk Western Incorporated
Dear Secretary Wilhams

Enclosed {or filing 1n the ubove referenced docket are an oniginal and ten copies ofa
Response to Rebuttd 1o Reply to Protest

Please achnowledge receipt of this matenal by date stamping the enclosed copy of this
letter and returning 11 to me in the enclosed self~addressed stamped envelope

Sincerely.

oAy IS -,;fm[/

Sldm.yl ckland, Jr

51 Sleae
Lnes
"
e John Sims W 1
JM Karuhin 1 R \\
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Sidney 1 Strckland, Jr.
Elizabeth 1., Waite
Sidney Strichland and Associates, PLLC

3050 KStireet N W

Suiwe 01
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BNSIF RAILWAY COMPANY

TRACKAGL. RIGHIS EXLMPTION-- -
GRAND I'RUNK WESTLRN RAILROAD INCORPORAILED

RESPONSE TO REBUTTAL TO REPLY TO PROTFST

BNSF Railway Company (“BNSEF") hereby {iles this Response to Rebutial w
Reply to Protest (“Ruesponse™) in 1esponse to the Rebutlal to Reply 1o Protest (“Rebuttal™)
filed on March 27, 2007. by Mr Karahian. for and on behalf of the Brotherhood of
I vcomotive Fngineers & 1ianmen-General Comnntee of Adjustment- Grand Trunk
Western Ratlrond ("BI E1™) BNSF moves for the Board to strike the Rebuttal as an
impermissible 1eply o a reply

BACKGROLUND

On Januay 3@, 2007, BNSF filed its Notice of Laemption. pursuant to
49CFR § 1180 2(d)(7). v permit BNSF to acquire overhead trachage rights overa 2 4
mile rul line owned by (itand Trunk Western Railroad Incorporated d/b/a Canadian
National Railway Company (“CN™) Jocated between UN's Connection with Norfolk

Southern Corporation (“NS") trachage at or about CN™s Milcpost 8 5 and CN's

] S18 / inguce Docket No 3497V



connection with NS at the west end of CN's Fence Track at or about CN™s Milepost 6 1,
all on CN's Elson Subdivision. all within the State of Ilhnois  1he Notice was published
in the Fedetal Regster on Februaiy 15,2007 [The exemption became effective on March
1.2007"

On March §, 2007, BLAT filed what 1t termed as a “Protest” with the Board.
speculuting, among other things. the subject trachoge rights may allow BNSE o1 NS ta
capture work of the GTW/Elsdon Assignment #5110 On Maich 23, 2007, BNSI liled a
Reply 1o Protest (“Reply to Protest™). arguing BLET™s filing mcluded. at best, speculation
and hearsay that twled to substantiate any claim that would merit revocation of the Notiee

ol Exemption On March 27, 2007, BLE'l submuited the present Rebuttal

ARGUMENT
BLET’s Rebuttal Is an Impermissible Reply to a Reply
BLLT*s Rebuttal 1> in vialation of 99 C F R 1104 13(c), which provides “|d]
reply to a reply 1s not petmutled ™ Iere, BLIYT only reasserts the same speculative
Jrpuments that weie made i its previous liling
The Board und 1ts predecessor have routinely held that the filing ol a reply to a

reply 15 impennissible and violates Section 1104 13 See, ¢ g, Northeust Interchange

Ry . LL.C—T ¢ase and Operation Exemption— Line in Croton-on-Fludson, NY. STB
Dochet No. 34734 (STB served November 18, 2005), CSX Transp , Ine . Abandunment

I'xemption _-in Frankhin County, PA, STB Ducket No AB-55 (Sub-No 568X)(S1B

! Applicants wete agrecable to the imposition of the standatd labor protective conditions
imposed by the Board putsuant to Norfolk and Western Ry Co --Trackage Righiv—-BN,
3511 C C 603 (1978), as modificd in Menducme Coust Ry, Ine --Lease and Operate,
60 1CC 653(1980) The Federal Register notes the impuosition of this conditton
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served July 28, 2005), CSX Corp —Contiol - Chesstie System, Ine . 2871 13 5354 (1997),
St_lows S W Ry Co —Tmckage Riphts Over Missoun Pac R R Co —Kansas City
St Lowss 1rackage Rights Compensation. 4 1 C ¢ 2d 668 (1987). In i1s Rebutial,
BLET claims IBNSF, in uts Reply, omitted five words when quoting from BLIZT s Reply
to Protest. o “shant the opinon of the Surface | ransportation Board [sic].™ See Rehuttal
at | [l'o the contrary. the guote 18 simply mute of the same matenal—unsupporied
speculation that need not be repeated.  Fhe omission wits simply W excise redundancy.
Here. BL1: ["'s Rebuttal clearly reasserts the sume speculutive arguments ol tis
Maich 3. 2007 filing. repeating the speculative five words “But then again who hnows ™

See Rebuttal at 3 As such, BLET s present filing 15 an impermussible reply to a reply

CONCLUSION
BNSF respectlully urges that the Board deny Bl L. T"« Rebuttal to Reply to
Protest  BLEA"s filing simply repeats the sume speculation and hearsay arguments of the

March 3. 2007 filing and 15 a reply to a 1eply that should be strichen or rejected.

Respectiully submutted.

Sidney 1. St
| hzabeth - Waite

Sidney Stnckland and Assocrates, PLIC
3OS0 K Street N' W

Sute 101

Washington DC 20007

(202) 338-1325

(202) 2905-3854 FAX

ATTORNEYS FOR BNSF RAILWAY COMPANY
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CERTIFICATE OF SERVICE
BNSE Rauilway Co (“BNSI ™) by and through its authonzed counsel, certifies that
on Apul 3, 2007. BNSE sent copies ot the toregoing Response to Rebuttal o Reply 1o
Protest. by [acsimtile transmission and by mailing copies thereof by first-class-maul to

J M Kurahian, 43422 West Oaks Diive, PMI3 337, Novi. MI 48577-3300)

,rJ
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S:dne\.l le hland, .Ir

3050 K Streef N W, Sunte 101
Washington, D ?.0007
{202) 138-1325

BNSI RAILWAY

[} STB Fenance Docker Vo J80™



