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The 1lonorable Vernon A Wilhams
Sccrelary
Surface Transportation Board RED
395 L. Street. SW Office of Procesdings ;1 v& (\\“\\
Washingwn. D.C. 20423 MAY - 7 200?
RIL  New England Transrail. LL.C Part of
FD-34797 Pubilc: Recorc

Dear Secretary Williams.

Enclosed for filing in Finance Docket Number 34797 are an original and ten (10) copies cach of
NE I"s Response 10 the Request of the Town of Wilmington’s For Leave "I'o File A Post-l1earing
Stalement. Please time-stamp the extra copy and return it to our messcnger

Thank you in advance for your consideration.

Sincerely,

g

Jetfrey M Bauer
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New England Transrail, LLC, d/b/a Wilmington & Woburn Terminal Railw- ay—Pctition
For An Exemption From 49 U.S.C. § 10901 To Acquire, Construct And Operate As A Rail
Carrier On Tracks and Land In Wilmington and Woburn, Massachusetts

RESPONSE TO POST-HEARING STATEMENT OF TOWN OF WILMINGTON

On April 30, the Town of Wilmington (“Wilmington™) requested leave 1o file what it
characterized as a “Post-Hearing Statement.” In the event that the Board grants Wilmington's
request to file its statement, NET hereby submits its response.

First. NET reserves the right to address Wilminglon's comments on cnvironmental
matters, including truck volume and the redevelopment of the Olin Site. at the appropriate time
in the future. Wilmington Post-Hearing Statement at 3, 5-6 Those issues are not presently
before the Board. because by order dated June 13. 2006, the Board directed the Section of
Environmental Analysis ("SEA”) to suspcnd further environmental review pending the Board’s
decision on the jurisdictional issue. The Board may address cnvironmental issues. such as those
raised in Wilmington's Post-Hearing Statement, in connection with SEA’s environmenta)
review, However, that review will not occur until after the Board renders its decision on the
furisdictional question. As the Board made clear in its June 13. 2006 Order, the jurisdictional
question presently beforc the Board docs not turn on environmental concerns, and is limited o
whether NET's proposed handling activities constitute “transportation ™

The voluminous record before the Board demonstrates that NET’s proposcd handling
docs in fact constitute “transportalion” subject to the exclusive junsdiction of the Board. With

1ts Petition, NET submutted verified statements of Robert W. Jones and Thomas Egan regarding
1



the transportation purpose of NET’s proposed handling. The testimony of Messrs. Jones and
LCgan is uncontroverted and ss actually supported by the testimony elicited by the Board on April
19. For example, on behalf of NSWMA, Mr. Camara described in great detail the transportation
purposes of bahing MSW. April 19 Hearing Tr. at 382-384. [n addition, despite their arguments
throughout this procecding to the contrary, even the Massachusetts Department of Environmental
Protection (“MADEP™) has formally acknowledged that the shredding of C&D serves a
transportation purpose |  As the record makes clear, NET"s proposed handling operations are
the type that have long been determined to constitute “transportation.™

Second, contrary 10 Wilmington's Post-Hearing Staicment at 1, 3, NET's April 19
Supplemental Vernified Statement did not disclose any new intentions for the project. and the
scope of the NET project has not changed. From its inception, NET has sought Board authonty
to operate as a common carrier, See NET Petition, Finance Docket No. 34391, at 1-4 (filed
December 3, 2003), NET Peution. Finance Docket No. 34797 (filed December 5. 2005). There
are certain requirements with which NET must comply—and with which NET has always
intended to comply—as a common carrier. In its April 19 Supplemental Verified Statement,
NET simply achnowledged several of those requirements and confirmed its long-stated inicntion
to operate as a common carrier by rail

Also from its inception, NET has sought Board authonty to opcrate a rail transloading
facility that handles various commodities, including waste. See NET Petition. Finance Docket

No 34391, at S (filed December 3, 2003): NET Petition. Finance Docket No 34797, at 10-12

! See Fact Sheet attached to Perrmt Approval for Peabody Solid Wastes Wood Recycling Transfer Stalion
(November 15, 2004) {attached hereto as Exhibit A) On November 15, 2004, 1n connection with a requested
modification of the Peabody Permit, MADEP authorized the operator of that solid waste transfer facility 10 mstall a
shredder to shred C&D material *to allow more efficient loading” of the materal, which 15 exactly the same
transportation purpos¢ for which NET proposes to use a shredder The MADEP Fact Sheet stated at page 3 that the
applicant had proposed to add a shredder “10 process waste materials so as to reduce bulk and increase density of the
waste ™ {(emphasis added) The MADEP Fact Sheet further stated that “mstallation and operation of the shredder
will not alter the type of waste handled by the facthty™ and “will not alter the manner of loading or handimng transfer
vehicles or contamers™ id
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(filed December 5, 2005). NET has reiterated that poini throughout this proceeding and did so
again in both its March 23 Supplemental Verified Statement and its Apri] 19 Supplemental
Verified Statement

NET"s April 19 Supplemental Venfied Statement also answered a number of specific
questions based on the recurrent speculation that NET intends to profit from recycling. NET's
answers, however, were not new, In its Petition, NET stated that it was not going to recycle.
NET Petition, Finance Docket No. 34797, at 22 (“NET's shredding and bahnyg activities arc not
being undertaken . . to provide a separate business service (e.g , recyclhing)™); Jones V.S. at 18
NET has not retreated from that statement. Sce NET Consolidated Reply at 9 (filed on February
21, 2006): NET Reply to Jurisdictional Comments at 13-15 (filed on August 2, 2006). NET's
Apnl 19 Verificd Statement was an attempt to eliminate any possible argument on that issue.

Accordingly, NET respectfully requests that. to thc extent the Board is going to

consider Wilmington's statement, the Board should consider this submission in response

Respectfully submitted,

e S,

K Van Tinc
~Patrick Berry
Jeffrey M. Bauer
BAKER BOTTS LLP
1299 Pennsylvania Avenue, N W
Washington, DC 20004
(202) 639-7700

Attorneys for New England Transrail. LLC
Date May 4. 2007



CERTIFICATE OF SERVICE

I do hereby certify that on this May 4, 2007, I served a copy of the foregoing by causing a
copy to be dclivered by first class mail, postage prepaid, to each person listed on the STB

Service hist for Finance Docket No. 34797
atnck Berry /




COMMONWEALTH OF MASSACHUSETTS EXHIBIT A

EXECUTIVE OFFICE OF ENVIRONMENTAL AFFAIRS
DEPARTMENT OF ENVIRONMENTAL PROTECTION
METROPOLITAN BOSTON - NORTHEAST REGIONAL OFFICE

VITT ROMNEY FLLEN ROY HERZFE
apverncr S
{ERRY HEALEY ROBERT W GOLLEDC

wutcnant Governor Commus

This is an electronic facsimile of a docxnent on flle with the Mussachuyetis Department of Environmental Prosecion.

November 15, 2004
John DiNapoh
Allied Waste Systemns, Inc
150 Cordaville Road
Southborough, MA 01772
HE- PEABODY - Solid Wasles

Wood Recycling Transfer Stahon

Modification of Facility - Shredder Instellatian

Approval

File Numberr W051295
FMF No.. 326371

Dear Mr. DiNapoh:

The Meuopolitan Boston/Northeast Regional Office, Department of Environmental Protection, Bureau of
Waste Prevenuon, Solid Waste Management Section has reviewed your application relative to the proposed
modification of the Wood Recyching Transler Stauon, 300 Forrest Road, Peabody, Massachuseits (BWPSWO07,
Modification of a Large Handling Facility). The applicanon was prepared on your behalf by Brown and Caldweli,
Middicborough, Massachusetts.

By this application, Alhed Waste Systems, Inc. {Allied) bas proposed to insiall a Komptech Farwick
Termunator 50008 shredder at the Wood Recycling Transfer Staton, 300 Forest Street, Peabody, Massachusetts
The shredder will be located within the exisung waste handling building at the facility. Instaliation of the shredder
will not requre modification of the building  Insiatlation of the shredder will not alier, lhe permutted capacity of the

Tacility
The applicatiun includes a revised operation and matntenance manual (O&M manual), titled

Operation and Mainienance Plan
Wood Recycling Transfer Swation
Peabody, Massachuselis
June 2004

The revised O&M manual supercedes and replaces the O&M manual approved Septembes 26, 2000

Ting informstion is avatinbie In pliernste formar Cpli Donsld M Gome, ADA Cosrdimaror, st 1-612-536-1857, TDD Service - (-800-198-2107 ]
©™ Fioor One Wintar Streat Bosion, MA 02108« Phan (817) B54-8500 » Fax (217} 5387049 « TOD # {400} 208-2297

DEP on the World Yide Web  htip dwww stabe.ma usidep
€} Printad on Recycied Paper



Allied Waste Systems, Inc Page 2
Wood Recychng Transfer Station

Modificauon of Facility - Shredder [nstallation

Approval

This Is an electronic facsimile of a document on file with the Massarhusetss Deparoment of Environmental Prowction,

The Department has deiermined that the proposed modification complies wath applicable requiremer:ts
The Department, therefore, hereby approves the modification of the facility as proposed, subject to the following
conditrons

1 Altied shall obtain and comply with the requuements of all state, federal and local permits as may
pertam to this project  Should Allied determmune that a local Buldding Permut 1s not requued, Allied
shall, prior to mstallation, subtrut ta the Department, for the record, motificatron of that determmation

2 The Department reserves the nght to modify, suspend or revoke this approval as necessary o prolect
the public health, safety or the emvronment, or as may otherwise be directed by law or regulation

3 Followang completion of mstallation, but prior to start of operation of {he shredder, Allied shall subnmt
the Department, for the record, a notification of the datc operanon will commence. Ths approval
shall, upon submussion of the notice of start of operanen, constiiute an Authonzation to Operate
(ATO) the shredder

NOTICE OF RIG| L

Allied Waste Systems, Inc (the "Alhed™) 1s hereby notified that it may within twenty-one (21) days file a
request that this decision be deemed & provinianal decision umder 310 CMR 19 037(4)b), by subruttng a2 written
statement of the basis on wiuch Alhed believes it 1s aggnieved, together with any supportmg matenais Upan tmely
filing of such a request, the decision shall be deemed a provisional decision with an effechve date twenty-one (21) days
afier the Department's receipt of the request  Such & request shall reopen the admmistrstive record, and the Depariment
may rescind, supplement, modify, or reaflirm s decision  Faslure by Allied 10 exercise the nght provided in this seclion
shall constitute a wawver of Allied's nght to sppeai

Appeal Any person aggneved by the 1ssuance of this decision, excepl as provided for under 310 CMR
19.037(4)(b}, may file an appeal for judicial review of said decision in accordines with the provisions of MG L ¢ 111,
5. 150A, and MG L c. 30A, not later than thurty (30) days fellowing the recempt of the final decision The standing of 2
person ta file an appeal and the procedures for filing such appeal shull be poverned by the provimons of MG L © 30A
Unless the person requestng an appeal requests and 15 granted a stay of the terms and conditions of the decision by a
court of competent junsdiction, the decision shall rermain effecuve

Notice of Achion  Any apgneved person intending to appeal this decision to the Supenor Court shall first
provide notice to the Department of their intention to commence such achon  Said nohwee of metenuon shall inciude the
Deparunent file nmmber and shall :dentify with particularity the 1ssues and reasons why it 1s believed the decision was
not proper  Such notice shall be provided to the Office of General Counsel of the Department and the Regional Director
for the regional office which processed the applicanon The approprate addresses to which 1o send such rotices are

General Counsel

Department of Environmental Protection
One Wmnter Street - 3nd Floor

Boston, MA 02108

Regional Director
Departroent of Environmenty]l Protection

NERO
One Winler Street - 5% Floor
Boston, MA 02108

No allegation shall be made i amy judicial appeal of this decision unless the matter complamned of was raised at
the appropriate poust m the admrmstratrve review procedures established m those regulations, provided that a matter may
be raised upon a showing that 1t 1s matenial and that it was not reasonably possible with due diligence to have been raised

wrisa 1 105apy duc 1110504



Aled Waste Systems, Inc Page 3
Wnod Recycling Transfer Station .
Modification of Facilrty - Shredder Installation

Approval

This 15 an electronic facsimBe of a document on file whh the Massachusetts Department of Enviranmnenial Proiection.

during such procedures or that matier sought to be raised 15 of cntical importance to the environmental impact of the
permmtted achviry

The Department observes that the permittee 15 vanously referred to as "Allied Waste Systems, Inc ",
"Allred Waste Indusines, Inc " and "BFI/Allied Waste Incusines, Inc " 1n the documents  The Department’s records
and the pernut List the permtice as "Allied Waste Systems, Inc " Should Alled change tts name 1t 15 required that
the Depariment be noufied of the name change wilthun seven (7) days of the effective date of the change

It 1s further noted that the facility 15 vanously identified w the documents as the "Wood Recycling Transfer
Stanon", the "BFl/'Wood Recycling and Transfer Station”, and the "Peabody Transfer Station", The Department's
records and the permut 1dentfy the facility as the "Wood Recycling Transfer Station" It 18 alse noted that the
mactive transfer stanon located at 295 Forest Street, Peabody, Massachusetts, 1s also known as the "Peabody
Transfer Station”.! While both facilities are owned by Alhed, they exist and are permuttad as separate facilines To
avord confusion and resulting delays, all documents relative tn the facility should refer to the facihty by a consistent
name and should include the facility’s Facility Master File Facility Number ("FMF Number”}

If you have any questions about this matter, please contact David Adams at 617-654-6677

Smcerely, Sincerely,
Ths fizsl decument cpyy i beiog provded to yau electrecieally by the
Department of Eonreamentsl Protection. A signed copy of th doraasent
s o file o lhe DEP office Hsied om flic letierhend,

DCA JAC

Dawvid C Adams John A Carmnpan
Environmental Engineer Section Chief

Solid Waste Management Sohid Waste Management
JAC/DCA'dca

enclosure Fact Sheet
L

City of Peabody

Dept of Human Services

Peabody, MA 01950

email bernard horowitz@Peabody-ma gov

Alan Kurschner

Brown and Caldwell

48 1 eona Dnive  Sute C
Middleborough, MA 02146

Jose Favazza

BFUAllied Waste Indusires, [n¢
300 Forest Street

Peabady, MA G196G

! Whi'e the "Pesbindy Transfer Statran® st 295 Foreat Streel, Peabody, Massachusetis (FMF # 3263068), 18 cutrently not receiving wasts, that
facility has net been closcd pursuant w the requirements cstablished at 310 CMR 19 045(4)

wrsd 1 10Sapv doc 11/05/04
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FACT SHEET File No. WW051295
Peabody Transfer Station Page 1
Modification of Facility

This 1s an slectronlc facsimlle of & document on flie with the Massachuses Departnent of Environmental Protecton

Permuttee: Alhed Waste Systems, Inc

Mailing Address 150 Cordawille Road
Sauthborough, MA 01772

Name of Facility Wood Recycling Transfer Station

Facil.ty Address 300 Forest Sureet

Peabody, MA 01960

ID. Facility Number- 326371
Regulated Object Number. 326372
Permut Number NESW-TS-044
SWM ID TR0229 007

Operator BFFAllied Waste Systemns, Inc
Maihng Address 300 Forest Street
Peabody, MA 01960
Owner, BFI/Alhed Waste Systems, Inc
Address 150 Cndawlle Road
Southborough, MA 01772

I FACILITY DESCRIPTION AND QUTSTANDING APPROVAL STATUS

A. Facility
Type Municipal Sohd Waste Transfer Station

Type(s) of Waste Accepted Mumcipal Solid Waste (MSW) from residentsal, commercial
and mdustnal sources

Approved Amount of Waste Acceptance 1350 {ons per day maxumum

B. Reviews and Approvals Affecting Current or Planned Operation
Facility Permut
Transrmuttal #. W01442%
Issued September 26, 2000
Effective date, Qctober 1, 2000

MEPA* The proposed modification does not tngger any MEPA Process review threshold

wrisd | 105fx doc 11705/04



FACT SHEET File No. WW051295
Peabody Transfer Station Page 2
Modification of Facility

This {s an electronse facsimiZe of a document on fife with the Mastackusetts Deparonent of Envirenmental Procection

1L APPLICATION

A. Applicatron:
Applicant Name BFL/Alhed Waste Systems, Inc
Application type: Modification of Large Handling Facthty (BWP SW 21)
Trapsruttal Number WO051295

Engineer of Record Brown and Caldwell, Inc
48 Leona Dnve, Sune C
Middleborough, MA 02346
Alan Kurschner, PE

B. Submissions with this application:

report  Modification to a Large Handhing facthity
BF1 Wood Recycling and Transfer Stanon
Peabady, Massachusetts
Transmuttal No W051295
June 2004

plah  Figure 2
Stte Plan
Peabody Transfer Station
Peabody, Massachusetis
6/8/04 .

o&m  Operation and Mamtenance Plan
Wood Recycling Transfer Station
Peabody, Massachusetts
June 2004

letter Drown and Caldwell to DEP

September 14, 2004
Re response to Admmistrative Deficiency

C. Discussion:

BEU/Allied Waste Systems, Inc (BFT)' operates the solid waste transfer station at 300 Forest Street,
Pedbody, Massachosetts (permattee Alhed Waste Systems, Inc 2) BFI has praposed 1o modify the faciliy

' The operator of the faculity 1s variously referred to as BTI/Allicd Waste Industries, Inc , BFI of
Massachusetts, Inc ; Browmng-Ferns Indusines, and Regional Waste Services, In¢ n the apphication The
operator 15 1dentified as BF/Allied Waste Systems, Inc i the Depariment’s records  For this action the
Department uses the operator name as appeanng in the Department's records.

2 Also 1dentified as Allied Waste Industnes, Inc in the application,

wris4 11050 doc 11705404



FACT SHEET File No. WW051295
Peabody Transfer Station Page 3
Modification of Facility

Tius is an electronic facsude of @ document on flle with the Massachusetts Deparonent of Enweronmentual Proteciion

by the addition of a shredder to process wasie mutenals 30 as to reduce bulk and increase density of the
waste

The application includes 2 revised operation and mamienance manual The shredder wall principally be
used to "crush” construction and demohtion debns (C&D) mater:ais to allow more efficient loading of
wucks Waste matenals which my be effectively compacted dunng handling, or otherwise in excess of the
shredders capacity, will contmue to be durectly transferred to transfer velicles (trarler, etc ) or contamers
The shredder 1s a sell-contamcd unit. powered by a 465 HP diesel engine  The engine 15 estimatedto  *
operate at a fuel consumption of approximately 17 2 gallons per hour (~2 4 mullion BTU/hr), and thus 13 not
subject to an Awr Qualily Control Permmt® fur exhaust emussions

The shredder has an estimated capacity of up to 80 tons per hour (1120 tons per day')

The shredder wall be located within the existing waste handling bullding  Therefore, the 1nstallatzon and
operanon of the shredder will not alter any set backs stipulated at 310 CMR 16 40

The skredder will be located at the rear of the tipping floor  The locanon allows waste to continue Lo be
recerved withun the buillding, while allowing waste ta either be directly ransferred to a waiting transfer
vehicle or contaner, or be diverted to the shedder for processing  Processed waste will be stored at the rear
of the upping floor pending loading to transfer velucle or container

The mstallauon and operation of the shedder will not alter the capacity of the facility
The installation and operation of the shedder will not alter the type of waste handled by the facility

The installation and operation of the shedder wall not alter the manner of loading or handhing transfer
vehicles or containers, nor the methods of unloading mcoming trucks or containers

The apphcant has not been able to obtan a defimtive responsc from the Gity of Peabody as to whethera
Building Permut will be required  No other federal, state or local persmts are required

Permut

The apphcation included a copy of the facility’s permut as 1ssued March 21, 1995 to Wood Recychng, Inc.
(the pnior ewncr/operator of the facility) On September 26, 2000 the Department 1ssued a revised permut
for the facility, effective October 1, 2000, to Allied Waste Systems, Inc (the current permnttee), by which
the autharized capacity of the facility was increased from 1000 tons per day to 1350 tons per day
{maximurn daily receapt of waste) The October 1, 2000 permut superceded and replaced the March 21,
1995 permit  The March 21, 1995 permut 15, thus, no longer valid or pertment to the facility operation

*Re 310 CMR 7 00, stauionary engines under 3 mullion BTU/r
* Based on continual operation at the facihily's normal weekday operation schedule, 14 hours per day

wrisé ™ 105 doc 11/05/04



