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PETITION BY APPLICANTS 
FOR REVOCATION OF CLASS EXEMPTIONS 

Pursuant to 49 U.S.C. § 10502(d), Fortress Investment Group LLC, on behalf of certain 

private equity funds managed by it and its affiliates (“Fortress”), Iron Horse Acquisition Holding 

LLC (“Iron Horse”), NEWCO, RailAmerica, Inc. (“RailAmerica”) and Florida East Coast 

Industries, Inc. (“FECI”) and its wholly-owned subsidiary, Florida East Coast Railway, LLC 

(“FECR”) (collectively, the “Applicants”), hereby petition the Board to revoke the class 

exemptions set forth at 49 C.F.R. §§ 1180.2(d)(2) and 1180.2(d)(3) with respect to the 

transaction proposed in the above-captioned proceeding. 

BACKGROUND 

Concurrently with the instant Petition, Applicants have filed with the Board an 

application (the “Application”) pursuant to 49 U.S.C. §§ 11323 et seq. and 49 C.F.R. 

§§ 1180.2(c) and 1180.4(c), for approval of the acquisition of control of FECR by NEWCO (and, 

indirectly, by Fortress).  Because Fortress currently controls RailAmerica (and, indirectly, 

RailAmerica’s U.S. railroad subsidiaries), the proposed transaction is subject to prior Board 

approval pursuant to 49 U.S.C. § 11323(a)(5).  As described in the Application, the proposed 

transaction will be carried out through a merger of FECI into Iron Horse Acquisition Sub Inc., a 

Florida corporation created for purposes of the proposed transaction (“Iron Horse Sub”) into 

FECI, and the subsequent transfer of FECR’s limited liability company interests to NEWCO, a 
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Delaware limited liability company that is an affiliate of Fortress.  As a result of the proposed 

transaction, all of FECI’s transportation-related business would be owned by NEWCO, while 

FECI’s real estate business would be owned by a sister company, Iron Horse.  

The proposed transaction qualifies for exemption pursuant to the class exemptions set 

forth at 49 C.F.R. §§ 1180.2(d)(2) and 1180.2(d)(3).  Specifically, the acquisition of control of 

FECR qualifies for the class exemption for the acquisition or continuance in control of a non-

connecting carrier at 49 C.F.R. § 1180.2(d)(2).  As described in the Application, FECR and the 

RailAmerica Railroads operate in entirely separate geographic territories.  None of the 

RailAmerica Railroads serves any point in common with FECR.  Thus, FECR does not – indeed, 

it could not – connect with any railroad in the existing Fortress/RailAmerica corporate family.  

Nor is the proposed transaction part of a series of anticipated transactions that would connect 

FECR with any other railroad controlled by Fortress or RailAmerica.  The transaction does not 

involve any Class I rail carrier; FECR is a Class II railroad, and the RailAmerica Railroads 

consist of one Class II railroad (the Central Oregon & Pacific Railroad, Inc.) and a variety of 

Class III carriers. 

The proposed transfer of FECR’s limited liability company interests to NEWCO is a 

transaction within a corporate family within the meaning of 49 C.F.R. § 1180.2(d)(3).  NEWCO 

and Iron Horse (which will control FECI) are sister affiliates of Fortress.  The proposed transfer 

of FECR’s interests from FECI to NEWCO therefore constitutes a transfer between affiliates that 

are commonly controlled by Fortress.  Moreover, as Exhibit 15 to Application (Operating Plan-

Minor) demonstrates, the proposed transaction would not result in any adverse change in service 

levels or significant operational changes.  Nor will the proposed transaction result in any change 

in the competitive balance with carriers outside the corporate family.  FECR and the 
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RailAmerica Railroads do not serve any common points or rail corridors, and no shipper will 

experience a reduction in the number of rail competitive options available to it as a result of the 

proposed transaction.   

Thus, Applicants could have invoked the class exemptions set forth at 49 C.F.R. 

§§ 1180.2(d)(2) and 1180.2(d)(3) in this proceeding.  However, there are important business 

reasons why Applicants have elected instead to proceed via a “minor” application under 

49 U.S.C. § 11323.  In particular, the inability to complete the transaction on or before 

December 31, 2007 would have significant adverse tax consequences.  Such a result would, in 

turn, impose substantial additional costs on Applicants.   

Under the Board’s regulations, a class exemption notice filed pursuant to 49 C.F.R. 

§ 1180.2(d) generally becomes effective 30 days after the date of filing.  See 49 C.F.R. 

§ 1180.4(g).  However, the Board’s procedures also contemplate that any party may file a 

petition to revoke a class exemption during the 30-day time period between the filing of the 

notice of exemption and its publication in the Federal Register.  If the Board determines to 

conduct proceedings in response to such a petition to revoke, it may issue a “housekeeping stay” 

and prohibit the transaction from going forward until such proceedings are completed.  Under the 

Board’s regulations, there is no statutory deadline for completion of proceedings on a petition to 

revoke a class exemption.  By contrast, the Board’s review of a “minor” application filed 

pursuant to Section 11323 is subject to a statutory deadline of six months.  See 49 U.S.C. 

§ 11325(d).  Thus, it is possible that the regulatory process under the class exemption procedures 

could take longer than the period for issuance of a final decision on a minor control application.  

In the instant case, such a delay would, in all likelihood, prevent Applicants from obtaining a 



  FORT-4   FECR-4 

 4 

final STB decision in time to permit them to complete the transaction prior to December 31, 

2007.   

While Applicants do not believe that there exist any meritorious grounds for challenging 

the proposed transaction, they have elected to proceed under the minor application procedures in 

order to assure that the Board can issue a final decision in sufficient time to permit the 

transaction, if it is approved by the Board, to be completed prior to year-end.  Applicants have 

filed, concurrently with the Application and the instant Petition, a Motion for Establishment of a 

Procedural Schedule requesting that the Board establish a schedule in this proceeding that would 

result in the issuance of a final decision approximately four months after the filing of the 

Application (with an effective date 30 days thereafter).  The application procedures invoked by 

Applicants, and the proposed procedural schedule, will afford interested parties ample 

opportunity to comment on (and for the Board to consider) the proposed transaction, while 

mitigating the risk that the regulatory process might otherwise prevent completion of the 

transaction on or before December 31, 2007.  Accordingly, revocation of the class exemptions to 

permit Applicants to file a formal application for approval of a “minor” transaction pursuant to 

49 U.S.C. §§ 11323 et seq. and 49 C.F.R. §§ 1180.2(c) and 1180.4(c), is both necessary and 

appropriate in this case. 
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CONCLUSION 

For the foregoing reasons, Applicants respectfully request that the Board revoke the class 

exemptions set forth in 49 C.F.R. §§ 1180.2(d)(2) and 1180.2(d)(3) to the extent that they would 

otherwise be applicable to the proposed transaction. 
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Of Class Exemptions to be served by first class mail, postage pre-paid, this 22nd day of May 
2007, on the persons listed in 49 CFR § 1180.4(c)(5) as follows: 

Secretary of Transportation 
Docket Clerk, Office of Chief Counsel 
Federal Railroad Administration 
Washington, D.C.  20590 

Attorney General of the United States 
U.S. Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washington, D.C.  20530-0001 

Federal Trade Commission 
600 Pennsylvania Avenue, N.W., 
CRC-240 
Washington, D.C.  20580 

George A. Aspatore 
Norfolk Southern Corporation 
Three Commercial Place 
Norfolk, VA  23510-2191 

J. Michael Hemmer 
Union Pacific Railroad Company 
1400 Douglas Street, Stop 1580 
Omaha, NE  68179 

Theodore K. Kalick 
Canadian National Railway Company 
601 Pennsylvania Avenue, N.W. 
Washington, D.C.  20004 

Peter J. Shudtz 
CSX Corporation 
1331 Pennsylvania Avenue, N.W., Suite 560 
Washington, D.C.  20004 

Richard E. Weicher 
BNSF 
2500 Lou Menk Drive, Third Floor 
Fort Worth, TX  76131-0039 

John C. Hancock, General Chairman 
United Transportation Union 
9550 Regency Square Boulevard, Suite 900 
Jacksonville, FL  32225 

James D. Knight, General Chairman 
BMWE Seaboard Federation 
2153 Broadwater Drive 
Jacksonville, FL  32225 

Earl F. Mobley, General Chairman 
International Brotherhood of Electrical 
Workers, Local 871 
1004 McCargo Street 
Jacksonville, FL  32221 

Freddie N. Simpson, President 
Brotherhood of Maintenance of Way 
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20300 Civic Center Drive, Suite 320 
Southfield, MI  48076-4169 

Paul C. Thompson, International President 
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14600 Detroit Avenue 
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