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THE COMMONWEALTH OF MASSACHUSETTS
OFFICE OF THE ATTORNEY GENERAL

ONE ASHBURTON PLACE
BOSTON, MASSACIIUSETTS 02108-1598

MARTHA COAKLLY (617) 727-2200
ATTORNEY GINERAL Www ago state ma us

May 24, 2007

VIA ELECTRONIC FILING

The Honorable Vernon A. Williams
Secretary

Surface Transportation Board

395 E Street S.W.

Washington, DC 20423-0001

Re: New England Transrail, LLC, d/b/a Wilmington & Wobum Terminal Railway —
Petition for an Exempiion from 49 U.S.C. § 10901 to Acquire, Construct and
Operate as a Rail Carrier on Tracks and Land in Wilmington and Woburn, MA
Finance Docket No. 34797

Dear Secretary Williams:

I attach for filing the Response of the Commonwealth of Massachusetts to New England
Transrail, LLC’s Post-Hearing Filing along with the Verified Statement of John A. Casrigan.

Please call me at x2418 if you have any questions on the attached document. Thank you

for your attention to this matter.
Z;uly}urs. g

< SwmuTipL
Assistant Atforney General
Environmental Protection Division

cc:  Service List in STB Finance Docket No. 34797 (by first-class mail)
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RAILWAY - PETITION FOR AN EXEMPTION FROM 49 U.S.C. § 10901 TO ACQUIRE,
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Michael Dingle

Senior Counsel

Department of Environmental Protection
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Dated: May 24, 2007
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Assistant Attorney General /
Environmental Protection Division
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One Ashburton Place
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RESPONSE OF THE COMMONWEALTH OF MASSACHUSETTS TO
NEW ENGLAND TRANSRAIL, LLC'S POST-HEARING FILING

After the Board beld a hearing on this matter on April 19, 2007, New England Transrail,
LLC, (“NET™) submitted a post-hearing filing to the Board, purportedly to respond to the Town
of Wilmington’s filing of a “Post-Hearing Statement.” In NET’s response (“*NET’s Response”™)
to the Town, NET submitted a document issued by the Massachusetts Department of
Environmental Protection (“*MassDEP”) and represented to the Board that in that document,
MassDEP “formally acknowledged that the shredding of C&D serves a transportation purpose.”
(NET’s Response at 2,) The MassDEP did no such thing. In the event that the Board accepts
and considers NET’s Response to the Town, the Commonwealth of Massachusetts, through
MassDEP and the Massachusetts Attomey General, submits this response and the attached
Verified Statement of John A. Carrigan to dispel any misrepresentations or misunderstandings
concerning that document,

The document at issue is a letter dated November 15, 2004 (“Approval™), that MassDEP
had issued to a Massachusetts solid waste facility (“Facility”) approving a modification of its
facility permit. (Carrigan Statement at § 3-4.) It allowed the Facility to install and use a
shredder to process construction and demolition debris (“C&D”) that the Facility receives,
processes, and then transfers to trucks for transportation to disposal sites. (Id. at J7 4-8.)
Attached to the Approval is a “Fact Sheet” that describes the Facility, its history of approvals,
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and reiterates the Facility’s purpose for proposing to install and use the shredder. (Id. at Y 8-9.)
It is this Fact Sheet on which NET based its mistaken representations.

As the Solid Waste Management Section Chief Carrigan, who issued the Approval and
the attached Fact Sheet, explains, the Fact Sheet was intended to summarize the relevant detzails
regarding the Facility’s operations, the history of approvals issued to the Facility, and
information from the Facility’s application concerning the proposed use of the shredder. (Id. at
19.) In fact, the information on the purpose and proposed use of the shredder was taken from
Facility application. (Id.) The Fact Sheet merely reiterated what the application asserted — that
the shredder would process waste “to reduce bulk and increase density of waste” and would
“allow more efficient loading.” (Id. at § 9, 7, and Ex. 1 attached thereto.) This reiteration of the
Facility’s assertions was not intended to and does not constitute a finding by MassDEP that the
use of the shredder would achieve the goals for which it had been proposed. (Carrigan Statement
at§9.)

Thus, contrary to NET"s representations, the Fact Sheet does not demonstrate MassDEP’s
acknowledgment (formal or otherwise) that shredding of C&D “sc.arves a transportation purpose.”
In fact, the Facility demonstrates that the use of the shredder is not necessary for loading C&D
waste onto trucks. After MassDEP issued the Approval, the Facility removed the shredder and
now no longer uses a shredder to crush and process the C&D prior to loading it onto trucks. (1d.
at J 10.) The Facility continues to process the same amount of solid waste and transfer it onto
trucks for shipment to other locations without the need of a shredder. (Id.) If anything, this case
demonstrates that shredding and processing of C&D is not integral to the loading process (to

trucks or rail cars). Furthermore, the Approval and the Fact Sheet demonstrate the
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Commonwealth’s consistent position that processing of solid waste is subject to regulation under

the Solid Waste Management Act.

Therefore, the Board should reject NET’s representations concerning the Approval and

Fact Sheet attached to its Response to the Town’s Post-Hearing Statement.

Respectfully submitted by,

MASSACHUSETTS DEPARTMENT OF
ENVIRONMENTAL PROTECTION,

By its attorney,

q?%-@ (o (51t

Michacl Dingle

Senior Counsel

Department of Environmental Protection
Office of General Counsel

One Winter Street

Boston, MA 02108

(671) 292-5959

Dated: May 24, 2007

MARTHA COAKLEY
ATTORNEY GENERAL

Siu Tip Lam
Assistant Attorney General
Environmental Protection Division
Office of Attorney General

One Ashburion Place

Boston, MA 02108

(617) 727-2200

Dated: May 24, 2007
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New England Trensrail, L1C, d/b/a Wilmington & Woburn Terminal Railway ~ Petition
For An Exemption From 49 U.S.C. §10901 To Acquire, Construct And Operate As A Rail
Carrier On Tracks and Land In Wilmington and Wobum, Massachusetts

VERIFIED STATEMENT OF JOHN A. CARRIGAN

My name is John A. Carrigan. I am currently employed by the Massachusetts Department of
Environmental Protection (“MassDEP") at MassDEP’s Metropolitan Boston/Northeast
Regional Office (“NERO™), 205B Lowell Street, Wilmington, Massachusetts 01877 as Chief
of the Solid Waste Management Section. I have held this position since November 2002, 1
was the Chief of the Policy and Rzg:latlion Branch of MassDEP’s Bureau of Waste Site
Cleanup from approximately September 2001 to November 2002. Prior to that, from
approximately July 1987 to approximately September 2001, I held positions as a Geologist
and Environmental Analyst IV at MassDEP’s Burcau of Waste Prevention, Business
Compliance Division,

. As Chief of the Solid Waste Management Section (“Section™), my pnmary duty is the
supervision of staff. We implement and enforce the Massechusetts Solid Waste Management
Act, M.G.L. Ch. 111 Sec 150A (the "“Solid Waste Act™), and the regulations promulgated
thereunder at 310 CMR 16 §0 and 19.000 (the “Solid Waste Regulations™), My staff and [

conduct the following activities,



-

a. Review, interpret and evaluate professionally prepared plans and reports as part of
permit applications submitted by facilitics pursuant to the Solid Waste
Regulations.

b. Inspect solid waste management facilities. .

c. Investigate complaints and unauthorized solid waste disposal sites and facilities,

d. Review and evaluate reports including environmental assessment and monitoring
and self-inspection reports submitted by facilities pursuant to the Solid Waste
Regulations. -

¢, Prepare written field reports.

f. Prepare and implement appropriate enforcement actions.

g. Provide technical information and assistance to the public and regulated facilities
on implementation of and compliance with the Solid Waste Regulations.

3. Ireceived and reviewed a document entitled “Response to Post-Hearing Statement of Town
of Wilmington” (“Response™) submitted by New England Transrail, LLC (“NET™), to the
Surface Transportation Board in the above-captioned matter. Attached to NETs Response is
a copy of a letter dated November 15, 2004, thet I hed issued as Section Chicf to Allied
Waste Systems, Inc. (“Allied™).

4. Iissued the November 15, 2004, letter (“Approval”) to approve Allied’s r;quest for
installation of a shredder at its solid waste facility, the Wood Recycling Transfer Station
(“Facility™), located at 300 Forest Street, Peabody, Massachusetts, that Allied owns and
operates. Iam familiar with the Facility’s application for the approval of the shredder
installation. Iam also familiar with the 'Fac-ility‘s solid waste opcrations as my office

regulates this facility and has issued solid waste permits to this facility.



5. Allied obtained a solid waste facility permit (“Facility Permitl") from MassDEP in or about
2000 allowing it to conduct solid waste handling activities, including the receipt, processing,
and transfer to trucks of municipal solid waste (“MSW") and construction and demolition
debris (“C&D"), at its Facility. Pursuant to its Facility Permit, Allied must comply with the
Solid Waste Act and a]l apphcable Solid Waste Regulations, including those which govern
the management, processing and transfer of solid waste.

6. During inspections in Jantary, March and Aprit of 2004, my staff observed that Allied had
installed and was using equipment to shred C&D waste at the Facility. The Facility Permit
did not allow the use of the shredding equipment to process the waste. The shredding
equipment had been installed without application for or receipt of MassDEP approval for a
modification of the Facility Permit. Instaliation and operation of solid waste processing
equipment without MassDEP approval is a violation of 310 CMR 19.015 and 19.039(1) of
the Solid Wastc Regulations. Accordingly, on May 28, 2004, I in my capacity as Section
Chief issued a Notice of Noncompliance to Allied, ordering it to, among other things, cease
using the shredder to process waste at the Facility until such time as Alhied has applied for
and received MassDEP approval for modification of its Facility Permit to ellow it to install
and use the shredder.

7. OnJuly 1, 2004, Allied submitted to my office an application to modify the Facility Permit.
In its application, Allied proposed to install and operate the shredder inside an existing waste
handling building st the Facility. Allied proposed to use the shredder to “crush” C&D waste
purportedly to reduce its bulk and increase 1is density, all of which, according to Allied,
would allow more efficient loading of trucks, (See Excerpts from Allied’s Application, a
true and accurate copy of which is attached hereto as Ex, 1.)



8. OnNovember 15, 2004, 1 as Section Chief issued the Approval of Allied’s applicationto
modify its Facility Permit. In this Approval, I included a “Faet Sheet” which described the
Facility, its history of approvals, and reijterated Allieds purpose for proposing to install and
use the shredder.

9. The usc of the “Fact Sheet™ ag part of this Approval was intended to summarize the relevant
details regarding the Facility’s operations and history of approvals and information from the
application submitted by Allied concerning the proposed use of the shredder. The
information on the purpose and propased use of the shredder was taken from Allied’s
application. (See Ex. 1) The summary of this information concerning the shredder in the
Fact Sheet was not intended to and does not constitute a finding by MassDEP that the use of
the shredder would achieve the goals for which it had been proposed.

10. After MassDEP issued the Approval, my staff inspected the Facility and found that Allied
had removed the shredder from the Facility, and it no longer uses a shredder to crush and
process the C&D prior to loading it onto trucks. The Faeility continues to process the same
amount of solid waste and transfer it onto trucks for shipment to other locations without the
need of a shredder.

Verification:

I, John A. Carrigan, certify under penalty of perjury that the foregoing is true and correct.
Further, I certify that I am qualified and authorized to file this statement.

Executed on May 24, 2007. /
/ % 6“\(

. ohn A Carrigan
Chicf, Solid Waste ent Section
Metropolitan Boston/Northeast Regional Office
Massachusetts Department of Environmental Protection
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MODIFICATION TO A LARGE HANDLING I!ACH!TY
BFI WOOD RECYCLING AND TRANSFER STATION

PEABODY, MASSACHUSETTS
TRANSMITTAL NO. W051295

COPRY
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il

Propared for

BFI of Massachusents, Inc.
300 Forest Street
Pecbody, Massachusatts 01560

il

48 Leona Dave, Suite C
Middleboro, Massachusetts 02346
EXHIBIT 1




Fermir Modit.caron
June 22304
Page 3

Under the current opetations, ten vehicles with a capacity of greater than five cubic yards are being
mspected each month The waste spotter directs vehicles 1o be inspecied to an inspection area,
away from gencral facility waffic. Using a front-end loader the solid wast is spread out and the
facility inspector then searches the load for banned matenals. If any unacceptable marerial is
discovered, the load 15 rejected.  Unacceptable marerals muy be loaded back on the collection
vehicle, segregated for recycling, or set aside for the hauler to remove at a later tme, The hauler will
be instructed by Facility personnel that the rejected load contained unaceeptable material which
cannot be accepred at the Facility, and that the rmaterial must be rerumed to the genentor or

delivered to another faciliry which is permmitted to accept the matenial

4.2  Opemtional Odor Controls
Several odor conmrols are wtilized to minimize odors at and around the site, including a misting

system and operational controls. The frequency of spraying with the misting systam is based on
operating conditions such as heat, types of waste being accepted, 2nd amount of waste, Particularly
odorous waste loads are quickly loaded into rail conmainers or wansfer mailers and covered with other
materials. Waste collected at the site is not allowed 0 accummlate on the tipping floor and is

delivered 1o various disposal facilities on a daily basis.

Severul types of waste, such as supermarker waste, which have a tendency to be particulasly odorous,
are frequently rejected at the faulity. By being selective in the waste loads accepred ar the site, the
faciliry has been able to reduce potential odor problems. In gereral, the operational ador controls
will remain the same. Incoming waste loads will continue to be monitored for odorous pmdurts

and rejected as necessarv.

50 PROPOSED FACILITY MODIFICATION

5.1  Proposed I'ermit Modification

The facility is seeking 2 permit modification 1o allow the use of 2 Koroptech Farwick Terminator
5000 “S” prmary shredder. The shredder uait takes solid waste matenals, particularly the CaD
waste materials, and crushes &t into smaller waste components. The shredding process results in 2
denser waste matenal that can be packed more efficiently into the wansfer trailers for delivery to
waste disposal or recycling facilities by truck Traffic to and from the facility will be reduced
through the use of the shredder by decreasing'the volume of the outgoing waste, while maintaining
the approved daily tonnage of 1,350 tons per day.

The shredding of the waste is accomplished using & front-end loader to deposit the waste into the
shredder unit. The shredder crushes and tears the waste, and deposits the shredded waste 1nto a
stockpile within the building The from-end loaders and an excavator with a grapple then
consolidate the shredded waste and transfer it to long-haul transfer trailers and rail containers. The
waste is handled a5 indicated in previous sections and inspected at regular jntervals. Sufficient room
exists within the building to accommodate the use of the shredder unit and the stockpiles of material
produced by the shredding process. The shredded stockpiles will take up less space than the
unshredded matenal due to the additional density Please refer to Figure 2 for additional
infarmation on the placement of the shredder unit and material stockpiles within the building,

Brown and Caldwell



CERTIFICATE OF SERVICE

1 hereby certify that on May 24, 2007, | served the foregoing Response of the Commonw ealth of
Massachusetts to New England Transrail, LLC's Post-Heanng Filing along with Verified Statement of John A.
Carrigan by causing copies of the documents to be delivered via first class mail, postage prepaid, to the individuals

and entities listed below

Damel R. Deutsch

Paul R. Derensis

Deutsch Williams Brooks Derensis & Holland, P C.
99 Summer Street

Boston, MA 02110-1235

Parrick John Cane

Mercer County Improvement Authority
640 S Broad Street

Trenton, NJ 03650

Honorabie James R Micell
11 Webber Strect
Wilmington, MA 01887

Arthur G Marsilia

United Tool & Die Co, Inc
Eames Street

Wilmington, MA 01887

Robert A Rio

Associated Indusines of Massachusetts
P O Box 763

Boston, MA 02117-0763

Thomas E. Dew
Berry Moorman
900 Victors Way, Sutte 300
Ann Arbor, M1 48108-2705

T Conway

Joanna Jerison

U.S FEnvironmental Protection Agency, Region 1
One Congress Street, Sunte 1100

Baston, MA 02114.2023

Arthur Williams

National Black Agenda Convention, Inc
PO Box 366211

Boston, MA 02136-9998

P Chnstopher Podgurski
Podgurski Corp.

8 Springfield Avenue
Canton, MA 02021

Service List

s

J. Patrick Berry

Jeffrey M. Bauer

Baker Botts LLP

1299 Pennsylvama Avenue, NW
Washington, DC 20004

Honorable James R Miceli
Commonwealth of Massachusetts
Room 167, State House

Boston, MA 02133-1054

Stephen M Richmond
Beveridge & Diamond, P C.
45 William Street, Suite 120
Wellesley, MA 02481

M. Barbara Sullivan
27 Gunderson Road
Wilmungton, MA 01887-1546

Deborah L. Duggan
11 Hillcrest Street
Wiimingion, MA 01887

John W. Camngton

Hiram Grand Lodge A.F. & A.M.. Inc
9§ Talbot Avenue

Dorchester, MA 02124

N jah Wyche

Health Education and Learning Program for Black
Males Health

University of Massachusetts

100 Momssey Boulevard

Boston, MA 02125

Frank § Demas:
26 MacArthur Road
Wellesley, MA 02482

Bill Owens
115 Hazelton Street
Mattapan, MA 02121
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Edward D. Greenberg Fred R. Moore
David K. Monroe 6 Ella Street
Galland, Kharasch, Greenberg, Felfman & Swsky. P.C  Saugus, MA 01906
Canal Square, 1054 Thirty -First Street, N.W.

Washington, DC 260074492

Honorable Dianne Wilkerson Linda Raymond
Massachusetts State Senhate Woodbum Neighborheod Association, Inc.
State House 10 North Maple Street
Boston, MA 02133-1053 Wobum, MA 01801
Honorable Edward M. Kennedy Honorable Edward J. Markey
United States Senator U.S House of Representatives
2400 John F Kennedy Federal Office Bldg Suite 101, Five High Street
Boston, MA 02203 Medford, MA 0215§
Honorghle John F Tierney Hfonorable John F Kemy
U S House of Representatives United States Senate
17 Peabody Square Washington, DC 20510
Peabody, MA 01960
Bill Phiihips Wobum Neighborhood Association, Ine.
Morristown & Ene Railway Inc. 10 North Maple Street
P. O Box 2206 Woburn, MA 01801
Morristown, NJ 07962-2206
Wobum City Council Thomas McLaughlin
City Clerk 10 Common Sireet
10 Common Street Wobum, MA 0180t
Wobum, MA 01801
Wilmington-Woburn Collaborative Honorable Robert A, Havern
¢/o Kathleen M. Barry Massachuselts Senate
14 Powder House Circle 4th Middlesex District, Room 109D
Wilmington, MA. 01887 State House
Boston, MA 02133-1053
Paul J. Meaney John V Edwards, Esq
Wobum Business Assaciation Zuckert Scoutt et al
P. O Box 3057 888 17th Street NW Ste 600
Wobum, MA 01888 Washington, DC 20006-3932
Ann L Yurek Thomas E. Farrell
448 Shawsheen Avenue 1777 Market Tower
Wilmington, MA 01887 10 West Market Street
Indianapolis, IN 46204
Stephen R. Sasala, 1] Marlinda Duncanson
Waterbury Regional Chamber City of Midd!etown
P.O Box 1469 16 James Street
Waterbury, CT 06721 Middletown, NJ 10910
John V. Cdwards Susan Cleaver
James A. Hixon ’ 109 Coleman Road
Norfotk Southuern Corp Gioshen, NY 10924
Three Commercial Place

Norfolk, VA 23510
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Peter J. Shudtz

CSX Corporation

1331 Pennsylvania Avcnue, NW, Suite 560
Washington, DC 20004

Peter J Shudtz

CSX Corporation

500 Water Street
Jacksonwville, FL 32202

Hemmersbaugh, Paul A.
Sidley Austin LLP
1501 K Street NW
Washington, DC 20005

Mark'Wight — —

Illinois Environmental Protection Agency
P O. Box 19276

Springfield, IL 62794

Carter H Strickland, Jr.

Rutgers Environmental Law Clinic
123 Washington Sireet

Newark, NJ 07102

Gordon P. MacDougall
1025 Connecticut Avenue, NW, Suite 919
Washington, DC 20036

G Steven Rowe
State of Maine

6 State House Station
Augusta, ME 04333

G. Paul Moates
Terence M. Hynes

Paul A. Hemmersbaugh
Sidley Austin LLP

1501 K Street, N W
Washington, DC 20005

Richard E Lotz

State of Colorado

Nanural Resources & Luvironment Section
1525 Sherman Street, 5th Floor

Denver, CO 80203

Bill Fischbein

Ohio Environmental Protection Agency
P.O Box 1049

Columbus, OH 43216

Dean Ehlert

Solid Waste Program Coordinator

Idaho Department of Environmental Quality
1410 N, Hilton

Boise, ID 83706

Mark R Reich

Kopelman and Paige, P.C.
101 Arch Street

Boston, MA 02110-1109

Louis P Warchot

Association of American Railroad
50 F Street, NW, Suite 12041
Washington, DC 20001

Joe Szajko

19842 Defroit Avenue

South Bend, IN 46617

Garland and Barbara Bradley
1229 Woodward Avenue
South Bend, IN 46616

Honorable Steven C Latourette

Chairman, Subcommittee on Railroads
Commuitee on Transportation and Infrastructure
U S. House of Representatives

Washungton, .C. 20515

Honorable Sherwood Boehlert
United States House of Representatives
Washington, D.C. 20515

Don M Hahs

Brotherhood of Locomotive Engncers
1370 Outario Street

Cleveland, OH 44113

Kathleen M. Barry

Concerned Citizens Network
Wilmington Woburn Collaborative
14 Powder House Circle
Wilmington, MA 01887
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Jonna Jerison

Unifed States Environmental Protection Agency,
Region 1

One Congress Street Suite 1100

Boston, MA 02114-2023

David K. Monroe

Galland, Kharasch, Greenberg, Fellman & Swinsky
1054 Thirty-First Street, NW, Suite 200
Washington, DC 20007-4429

James Riffin
1941 Greenspring Dnve
Timonium, MD 21093

Paul R. Hitchcock

CSX Transportation, Inc.
500 Water Street, J-150
Jacksonville, FL 32202

Michael F. McBride

Legoeuf Lamb Greene & Macrae

1875 Connecticut Avenue NW Suite 1200
Washington, DC 20009-5728

1
Eric S. Strohmeyer
CNI Rail Corporation
833 Camoustie Drive
Bridgewater, NJ 08807



