BEFORE THE
SURFACE TRANSPORTATION BOARD

)
KANSAS CITY POWER & LIGHT )
COMPANY )
)
Complamnant, )
) Docket No 42095
v )
) O ENTERED
UNION PACIFIC RAILROAD COMPANY ) of Proceedings
) JUL 30 2007
Defendant ) Part of
) Public Record

OPENING EVIDENCE OF COMPLAINANT
KANSAS CITY POWER & LIGHT COMPANY

KANSAS CITY POWIER & LIGHT
COMPANY

PUBLIC VEERSION

CONFIDENTIAL MATERIAL By William G. Riggins

REDACTED Gencral Counscl
Kansas City Power & Light Company
1201 Walnut
Post Officc Box 418679
Kansas City. Missouri 64141

KelvinJ Dowd

Of Counsel Donald G. Avery
Danicl M. Jaffe
Slover & Loftus Slover & Loftus
1224 Scventcenth Street. N W 1224 Seventeenth Street. N.W
Washington, D.C 20036 Washington, D C 20036

(202) 347-7170

Dated: July 30, 2007 Attorneys & Practitioners



TABLE OF CONTENTS

COUNSEL’S ARGUMENT AND SUMMARY OF EVIDENCE

A

Background Facts

1 The Montrose Station

2 Coal Transportation to Montrose, 1964-1995

3 Coal Transportation to Montrose. 1995-2005

4 ‘The Advent of This Proceeding ..

The Challenged Rates Exceed 180% of Varlable Cosls .

1 Vanable Costs for Service 1o Montrose Should be
Determined on a Movement-Specific Basis

N

Varablc Costs

Varnable Cost Inputs

Terminal Switching

Pnivate Car Payments

Cost of Capital

The Proper Treatment of MNA

Summary

UP’s Annual Volume L:mltatlon 1s an Unreasonable Practice
Conclusion and Prayer for Relief

0O ~) O W W

MARKET DOMINANCE—VARIABLE COSTS

1 Summary of Varnable Cost Analysis and
Resulting Revenue to Vanable Cost Ratios
2 Traflic and Operating Charactcristics
a Details of URCS Phase III Inputs and Proccdurcs
1 Railroad ...

1 Loaded Miles. . .
m Shipment Type

v Cars Per Train
v Car Ownership. ...
VI, Tons Per Car

vil Car Type
vin  Movement Type .. ... .
X Commodaty
X Tarc Weight
b Exclusion of Inapplicable Costs
1 Terminal Switching
n Private Car Payments
MNA Divisions
Indexing
Cost of Capital .. -
Rates and Resulting R/VC Rauos
lternative Variable Cost Calculations .

H=6e oo

Operating Parameters for the Calculation of Montrose

I-15
1-15
1-17
I-18
1-19
I-20
1-22
I-24
1-27

I1-A-i

11-A-3

11-A-6

II-A-8
.11-A9
II-A-11
II-A-12
II-A-13
1I-A-14
1I-A-15
H-A-17
1-A-17
I1-A-18
[I-A-18
11-A-20
11-A-20
[1-A-21
I1-A-21
i1-A-22
H-A-23
11-A-23
11-A-24



‘v

a Correction to UP’s Terminal Switching Costs . ..... 11-A-24

b Rates and Resulting R/VC Ratios . . 11-A-33

Ill. STAND-ALONE COSTS e . I1I-A-1
IV. UNREASONABLE PRACTICE . 1V-1
A Background V-2

B Historical Shipments to Montrose and Circular 111 IV-3

C Projected Coal Requirements for Montrose .. 1V-5

D Anticipated Load Growth IV-5

I Factors Dniving the Growth in Demand - V-7

F Dispatch Modeling Cea e e .- Iv-8

G. Southwest Power Pool . .... . cee V-9

H Summary . IvV-9

V. WITNESS QUALIFICATIONS AND VERIFICATIONS V-1
1 David L. Laffere e e e e e V-l

2. Thomas D Crowley . IR .. V-3

3 William E. Blunk e e e e e e e V-6



BEFORE THE
SURFACE TRANSPORTATION BOARD

KANSAS CITY POWLR & LIGHT
COMPANY

Complainant,
Docket No 42095

V.

UNION PACIFIC RAILROAD COMPANY

Sew Vgt ot uget e’ mgat  Nwml Swmu Nt “wmt ewmet vy

Defendant.

PART 1

COUNSEL’S ARGUMENT AND SUMMARY OF EVIDENCE

This 1s the Opening Evidence of Complainant, Kansas City Power & Light
Company (“KCPL™) In this proceeding, KCPL challenges' (1) the reasonablencss of the
common carrier rates established by Defendant. Union Pacific Raillroad Company (“UP”)
for application to the transportation of coal in unit train service in KCPL.-provided rail
cars from various mine origins in the Powder River Basin region of Wyoming (“PRI3™) to
KCPL’s Montrosc Generating Statton near Ladue, Missouri, which rates include a “fuel
surcharge™, and (2) the reasonableness of UP’s unilateral revision of General Rule Item
4140 of Circular 111 to lirmt the volume of coal that KCPL can tender under the

challenged rates to 2,100,000 tons annually
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The challenged rates and surcharge were established by UP in Item 4140-
Series of its Unit I'rain Coal Common Carrier Circular 111, and Items 690 and 691 of
UP’s Circular 6603-Series. The challenged service term 1s established in General Rule
Item 4140 of UP*s Circular 111. See Exhibit I-1 As of January 1, 2006, the rate
(including the surcharge) assessed by UP under the Circular was $16.90 per ton  The rate
(including the surcharge) stood at $16 82 per ton as of June, 2007 The challenged rates
and service limitation are unreasonable and therefore unlawful, 1n violation of 49 U.S C.
§§ 10701(d)1) and 10702

Coal 1s transported from the PRB to Montrosc over a through route via
Kansas City, Missouri. At Kansas City, shipments originated by UP in the PRB are
interchanged to UP’s interline partner, the Missouri and Northern Arkansas Railroad
("MNA"), for ulimate delivery 10 Montrose Pursuant to various agreements in effect
between UP and MNA. unilateral control over the establishment of rates and scrvice
terms for coal transportation from thc PRB to Montrose 1s vested in UP,' which pays
MNA an agrecd-upon division of revenuc [or the latter’s service contribution. Montrose
1s completely captive to the UP/MNA combination, and UP has conceded that 1l posscsses
qualitative market dominance over the Montrose traffic within the meaning of 49 U.S.C.

§ 10707. See Order served May 4, 2007 at 2.

! Because UP has exclusive control over pricing for coal service to Montrose, UP
properly 1s the only defendant in this proceeding. UP has not claimed otherwise
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The evidence presented hercin by KCPL. warrants the following relief
(1) a Board determination that for all relcvant time periods, the challenged rates
(including the tuel surcharge) excecd a rcasonable level. and thereforc violate 49 U S.C
§ 10701(d)(1), (2) a Board determination that UP’s establishment and maintenance of the
2,100,000 ton annual volume cap constitutcs an unreasonable practice, and therefore
violates 49 U.S.C § 10702, (3) the prescription by the Board of law{ul maximum rates
for coal transportation to Montrosc from the origins covered by Circular 111, Item 4140-
Serics, pursuant to 49 U.S.C. §§ 10704(a)(1) and 11701(a), (4) the prescription of an
annual shipment maximum under that Circular ltem of at least 2,400,000 tons, or a
complete removal of any such limitation, pursuant to 49 U S C. § 10704(a)(1), and (5) an
award by the Board of reparations payable by UP to KCPL for all charges collected by
UP pursuant to the Circular since January 1, 2006 in excess of the rates prescribed by the
Board, together with interest until fully paid

By stipulation of the parties and with the concurrence of the Board, the
maximum rcasonable rates for coal shipments from the PRB to Montrosc are equal to
180% of the variable cost of that service > KCPL’s evidence shows that as of the Sccond
Quarter of 2007, the maximum reasonable rates for unit train service from the PRB to

Montrose were as follows.

2 See Order served May 4, 2007.
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Origin Maximum Rates per Ton®

Aluminum Trainsets Steel Trainsets

Belle Ayr $14.96 $17.17
Black |hunder $14.44 $16.76
Black 1hunder South $14 50 $16.61
Caballo $15.00 $17.21
Jacobs Ranch $14 66 $16 87
Antelope’ $14.11 $16.31
Caballo Rojo $14.83 $17.15
Coal Creek $14.74 $17.05
Cordero $1476 $17.06
North Antclope $14 20 $16 42
Rochelle $14 22 $16.43

3 Item 4140-Serics of Circular 111 establishes two scts of rates applicable Lo
Montrose shipments. The first sct applies to shipments with minimum carload lading
weights of 117 tons. and a minimum per shipment tender of 12,285 tons, which
effectively descnibes shipments in trainsets of aluminum railcars. The other set of rates,
higher than the first, applies to shipments with minimum carload lading weights of 100
tons, and a mimimum per shipment tender of 11,000 tons, which effectively describes
shipments in trainsets of steel railcars.

* The maximum rates for shipments {rom Belle Ayr, Black Thunder, Black
Thunder South, Caballo and Jacobs Ranch for aluminum cars, and Belle Ayr, Black
Thunder and Caballo for steel cars, arc based upon the characteristics of actual shipments
made from those origins since January 1, 2006. Maximum rates for other UP-scrved
origins 1n the Powder River Basin to which the challenged rates also apply arc based for
present purposes on weighted average shipment characteristics (see Part 11-A) As
shipments are made from such other origins in the futurc. the maximum rates can be
adjusted to reflect the actual shipment characteristics
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The evidence also demonstrates that for shipments under the challenged
rates from January 1, 2006 through June 30, 2007, reparations (not including nterest) due

KCPL. from UP total $8,064,148 47

A. BACKGROUND FACTS
1. The Montrose Station

Montrosc is a 510 megawatt coal-fired generating station which 1s 100%
owned by KCPI.. Montrose is one of four coal-fired facilities owned (wholly or partly)
and operated by KCPL. The others are the 657 megawatt Iatan Station near Sadler,
Missouri (70% owned by KCPL); the 1,418 megawatt LaCygne Station near Amsterdam,
Missouri (50% owned by KCPL); and the 563 megawatt Hawthorn Station 1n Kansas
City, Missouri (100% owned by KCPL).

The units at Montrosc came 1nto full operation in 1964 For many years,
Montrose functioned as a spinning rescrve facility — a gencrating station which was
maintained and readily available as needed — and was responsible for up to 50% of
KCPL's interchange power sales Starting in the late 1990s, however, significant growth
in clectricity demand within KCPL’s service territory led to increased reliance on
Montrose generation. For the last several years and continuing through the present,
Montrose has been operated as a “baseload” station; that 1s, subject to occasional outages

for maintenance or repatr, the station must run at or near 1ts full capacity on a continuous
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basis All expectations arc that Montrose will continuc to run as a baseload facility for
the foreseeable future

As the Board 1s av(rare, baseload power plants are the backbone of providing
electric service 1o customers  KCPL's ability to provide rehable scrvice to its customers
is directly linked to the predictable opcration of its baseload [acilitics As the importance
of Montrose-generated electricity has grown in the KCPL's overall generation portfolio,
the need for more coal and the reliable delivery of that coal has increased significantly

2. Coal Transportation to Montrose, 1964-1995

When Montrose was designed and constructed, state or federal air pollution
or emissions control regulations were not a meaningful concern, and until 1985 Montrose
burncd a vanety of coals from Missouri, Oklahoma, and Illinois. While modest amounts
of coal (usually measured in the tens of thousands of tons annually) found their way to
Montrosc by truck, the preponderance was delivered by the former Missouri-Kansas-
Texas Railroad (*“MKT") in common carrier service in conjunction with the Missouri
Pacific Railroad (“MP”) and/or the predecessor to what is now BNSF Railway Company.
The MKT tracks were the only rail lines that served the Montrose Station,” a situation
which persisted when and after UP acquired MKT in 1988, and remains the casc today.

Also in 1988, the Missouri [Department of Natural Resources lowercd Montrose's stack

5 In 1981. the reasonableness of the common carrier rates assessed by MKT and its
origin conncctions became the subject of litigation before the Board's predecessor  See
1CC Docket No 382278, Kansas City Power & Light Company v Burlington Northern
Railroad, et al
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emission limit for sulfur dioxide, and efTectively eliminated the station’s ability to burn
high sulfur bituminous coal from Missouri, Oklahoma or Ilinois

IBegmnmg in 1985, 1n response to rising costs for local coal and emerging
rcgulatory limitations on power plant air emissions, KCPL began to transition the
Montrose fuel supply to low sulfur PRB coals. Starting in 1986, PRB coal was
transporied to Montrose pursuant Lo a series of contracts entered under 49 U S C § 10709
(formerly 49 U S8.C. § 10713) One contract covering most of KCPL's Montrose trafTic
was entered 1n 1986 with BNSIF and MKT. which becamc a BNSFF-UP contract afier
MKT’s acquisition in 1988 Another contract, for single line service via UP alone, was
entered 1n 1993 Both of these contracts expired in 1995.

3. Coal Transportation to Montrose, 1995 - 2005

In 1992, the Board’s predecessor approved UP’s transfer of approximately
500 miles of rail hines 1n Kansas, Missouri and Arkansas to MNA, which at the time was
a new regional railroad.® Included were the lincs used by the former MKT to serve
Montrose, both from a then-existing connection with BNSF at Fort Scott, Kansas, and
from Pleasant Hill, Missouri, where lVIlNA would connect with the main UP system.

However, the terms of the agreements between MNA and UP gave UP exclusive control

8 See, e g, Finance Docket No 32187, Missour:t & Northern Arkansas Railroad
Company, Inc — Lease, Acquisition and Operation Exemption — Missour: Pacific
Railroad Company, et al , Decision served December 22, 1992
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over the cstablishment of rates and service terms for PRB coal shipments to Montrose
Through the employment of an economic “paper barrier,” those agreements also
effectively precluded MNA [rom delivering coal to Montrose {rom the BNSF interchange
at Fort Scott on reasonable terms.

In anticipation of the expiration of the BNSF-UP and UP contracts
relerenced above, KCPI. approached UP 1n 1994 in an effort to ncgotiate new contract
rates and scrvice terms Lo take effect on January 1, 1996 These efforts were
unsuccessful, and in May, 1994 UP notified KCPL that it was suspending negotiations
KCPL next approached MNA, and sought 1o determinc whether and at what rates MNA
would be willing to deliver coal to Montrose from the BNSF interchange at Fort Scott
When MNA quoted a common carrier rate in excess of $50 00 per ton for the roughly 60-
mile haul, KCPL asked UP 10 waive the terms of its agreements which prevented MNA
from offering a rcasonable ratc UP refused,® and litigation ensued before the Board's
predecessor over the reasonableness of the MNA common carrier rate and the restrictive
terms of the UP-MNA agreements

Following KCPL’s submission of its opening cvidence in Docket No 41528

in June, 1995, negotiations re-commenced between KCPL and UP. These negotiations

7 Exhibit 1I-A-5, (Exhibit F)
8 See electronic workpaper “KCPL and UP Letters pdf.”

% ICC Docket No 41528, Kansas City Power & Light Company v Missouri
Pacific Railroad Company, et al
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culminated 1n a new contract covering all PRB coal shipments to Montrosc, denominated
as Contract No. UP-C-30239. That contract expired on December 31, 2005
4. The Advent of This Proceeding

arly in 2004, n anticipation of the expirauion the following ycar of
Contract UP-C-30239, KCPL approached UP 1n an efTort to negotiate recasonable rates
and service terms for a new or extended contract. the business platform which had
governcd PRB coal transportation to Montrose since 1986. In the Spring ol that same
year, however. UP unilaterally established its Circular 111 common carrier pricing
program for all PRB shipments that were not committed under contracts, or were
governed by contracts that were set to cxpire within 36 months.'’ Without a request by or
prior discussion with KCPI., UP listed the Montrose mosement among those that would
be governed by the new Circular  As detailed in KCPL's Complaint, the rates and service
terms that UP cstablished for application to coal shipments to Montrosc were set out in
Item 4140-Senes of Circular 111

Following the roll-out of Circular 111. KCPL. continued to seek to cngage
UP in negotiations for a new or extended contract. FHowever. consistent with its public
pronouncements at the time and 1n a unilateral break with a nearly 20-ycar business

pattern with respect to Montrosc coal transportation, UP took the firm position that

1% See Complaint, Iixhibit A
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subsequent to December 31, 2005 it only would move PRB coal to Montrose in common
carrier service under the rates and terms cstablished 1n Item 4140 and Circular 111

‘The lowest rate that UP set for Circular 111 shipments to Montrose was
substantially higher than either the rates under KCPL’s expiring contract or the rate levels
that KCPL considered reasonable and could agree to as part of a new contract
arrangement. Morever, UP made the rates subject 1o a “fucl surcharge.” which
automatically increased the Circular 111 rate by a percentage determined using a formula
devised by UP. For example, as of January 1, 2006 the surcharge increased the published
Circular 111 rate by 18 5%

Though the rates and 1erms established 1n Circular 111 to govern shipments
lo Montrosc were not acceplable to KCPL, UP had made 1t clear that there were no other
alternatives available to KCPL if it was to sccure transportation of the coal fuel that is
critical to the operation of the Montrose Station. Therefore. acting under duress, KCPL
executed and transmitted to UP the documentation demanded by the carrier as a condition
for shipping coal under the lowest applicable Circular 111 rates '' In so doing, however,
KCPL advised UP 1n writing that KCPL did not consider the rates and service terms
established by UP to be reasonable, was not voluntarily agreeing to accept those rates and

terms, and specifically was reserving its rights to challenge them before the Board

" See Complaint, § 17.
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On October 12, 2005, KCPL filed its Complaint in this proceeding, and
shipments to Montrosc undcr the challenged rates and service terms began afler January
1, 2006. By Decision served October 26, 2005. the Board entered a Protective Order 1o
govern the handling of confidential data and documents that might be exchanged by the
parties during discovery. and adopted a procedural schedule for the submission of
evidence Howecver, on February 27, 2006, the Board suspended this schedule pending
the conduct and conclusion of Ex Parte No 657 (Sub-No. 1), Major Issues In Rail Rate
Cases ("Major Issues”)

Although the Board served its decision in Mayor Issues on October 30.
2006, the procedural schedule 1n this case was not immediately revived. While Major
Issues was pending. the Board, acting sua sponte, raised the separate question whether
UP’s coal service 1o Montrose was outside the agency’s jurisdiction, on the grounds that
the Circular 111 arrangement constituted a contract under 49 U.S.C. § 10709 In briefs
requested by the Board, both KCPL and UP demonstrated that they neither intended to,
nor as a matter of law did, enter into,a contract, and that the rates under chaltlenge here are
common carricr rates fully subject to the jurisdiction of the Board under 49 U S.C. §
10709(d)(1). On March 29, 2007, the Board re-affirmed that it did have jurisdiction over
the subject rates, and directed the parties o submit a new procedural schedule

In their briefs, both KCPL and UP argucd that the Circular 111 arrangement

for service to Montrose did not meet the traditional, legal critena for the existence of a
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binding contract However, the Board did not address the tradittonal elements of a
contract, it simply found that the partics could reasonably have concluded that the kind of
arrangement documented in Circular 111 would not preclude the agency from revicwing
the reasonableness of the Montrose rate.

On April 18, 2007, the partics jointly proposed a schedule. and advised the
Board of two stipulations to which they had agreed and were submitting to the Board for
acceplance  First. the parties stipulated that UP possessed qualitative market dominance
with respect to coal service to Montrose Second. the partics agreed that the maximum
rates that would be determined through application of the *stand alone cost™ constraint of
the Coal Rate Guidelines would not exceed the statutory quantitative market dominance

)

threshold of 180% of the variable cost of service  Therelore, the parties agreed to waive
the presentation of stand-alone cost cvidence. .

On May 4, 2007, the Board issucd an Order accepling the stipulations, and

directing the partics to submit two rounds of simultaneous evidence on variable costs

KCPL"s Opening Evidence 1s hercby submitted 1n accordance with that Order

B. THE CHALLENGED RATES EXCEED 180% OF VARIABLE COSTS

The law mandates that *[i|{ the Board determincs, under section 10707 of
this title, that a rail carricr has market dominance over the transportation to which a
particular rate applies. the rate established by such carrier for such transportation must be

reasonable.” 49 US C § 10701(d)}(1) Section 10707, in turn, defines market dominance
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as “an abscnce of effective competition from other rail carriers or modes of transportation
for the transportation to which a rate applies.” 49 U.S.C. § 10707(a). This “qualitativc™
crilerton also is subject to a “quantitative™ threshold: the Board cannot find market
dominance if the challenged rate docs not cxceed 180% of the variable cost of providing
the subject service. 49 UJ.S.C. § 10707(d)}(1)(A).

UP alrcady has conceded that it has qualitative market dominance over the
issuc trafTic, and that the rates at issue: would exceed stand-alonc costs as determined
under the Coal Rate Guidelines. Thus. the maximum rates in this procceding are
governed by the jurisdictional threshold, and KCPL's evidence is limited to this
quantitative market dominance test. As shown below, for all relevant time periods, the
challenged rates (including the fuel surcharge) exceed 180% of the variable cost of
providing the subject scrvice to KCPL.

1. Variable Costs for Service to Montrose Should be '
Determined on a Movement-Specific Basis

In Mayor Issues, the Board ruled that henceforth, variable costs in coal rate
proccedings — including this onc —~ would be calculated solely on the basis of system
average unit costs, using the Board’s Phase 111 Unilorm Rail Costing System (URCS)
program. KCPL respectfully submits that this ruling was in error' for the reasons st

torth in the comments filed in Major Issues by the Western Coal Traffic Leaguc

'Z A petition for judicial review of the Board’s decision in Major Issues was filed
in the U.S. Court of Appeals for the District of Columbia Circuit by WCTL. That appeal
remains pending.

[-13



(“WCTL"), of which KCPL is a member, and allicd coal shipper interests. These
arguments will not be repeated here, but are incorporated herein by reference and arc
included in KCPL’s clectronic workpapers.

The Board has acknowledged that exclusive reliance on sysliem average
URCS calculations hikely will bias the outcome in the railroads’ favor."! That most
assuredly is the case here, as the UP/MNA movement to Montrose is precisely the type of
cycling unit train scrvice that is characterized by the kind of efficiencies and economics
that STB and 1CC precedents repeatedly invoke as part of the justification [or preferring
movement-specific cost calculations to system averages.> KCPL’s Opening Evidence
conforms to the Board’s directive in Major Issues with respect to variable cost
determinations. However, KCPL respect(ully reserves all rights to scek to reopen the
record in this proceeding and/or pursuc reconsideration of any rulings made herein,

should future court or agency actions overturn that portion of the Major Issues Decision.

13 See clectronic workpaper folder 657 Commecents.”
1 Major Issues, Decision served October 30, 2006 at 52.

'* See, e g, Texus Municipal Power Agency v. BNSF Railway Co., 6 S.T.B. 573,
583, 617 (2003); Docket No. 42072, Carolina Power & Light Co. v. Norfolk Southern
Railway Co., Decision served December 23, 2003 at 114; Wisconsin Power & Light Co.
v Union Pacific Railroad Co., 5 S.T.B. 955, 989 (2001); FMC Wyoming Corp v Union
Pacific Railroad Co., 4 S.T.B. 699, 747 (2000) ; San Antonio Texas v Burlington N. R.
R .1 LC.C. 2d 561, 569 (1986); Rules to Govern the Assembling and Presenting of Cost
Evidence, 337 1.C.C. 298, 304 (1978).
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2. Operating Parameters for the Calculation of Montrose Variable Costs

KCPI.’s Opening Evidence on variable costs is sponsored by witness
Thomas D. Crowley of L.E. Pecabody & Associalcs, Inc., and is detailed in Part 1I-A. As
shown therein, for all time periods through the Second Quarter of 2007, the rates at issue
in this proceeding exceed the jurisdictional threshold.

The variable costs for the portion of the Montrosc movement from the PRB
origins to UP’s interchange with MNA at Kansas City were developed utilizing UP’s
2006 URCS unit costs and the set of specific inputs and oflscts described below.
Variablc costs for the portion of the subject movement from the UP-MNA interchange at
Kansas City'® to the Montrose Station were developed using the 2006 Western Region
average URCS unit costs.!” The same categories of inputs and offsets used for the UP
portion of the Montrosc move were uscd for the MNA portion of the joint-haul service.

3. Variable Cost Inputs
KCPL utilized the following inputs in making its variable cost calculations:
1. Railroad;

2. Commeodity;
3. Cars per train;

'6 MNA operates under trackage rights over UP’s linc between the interchange
tracks in Kansas City and the start of its own lines at Pleasant Hill, Missouri.

'7 Because MNA is not a Class 1 railroad, it is not required to file an Annual
Report Form R-1, the basic data source for carrier-specitic URCS unit costs. Therefore,
Western Region average unit costs are used as a surrogate. See Adoption of the Uniform
Railroad Costing Svstem as a General Purpose Costing for All Regulatory Costing
Purposes, 5 1.C.C.2d 894, 917-18 (1989).
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Type of service;
Tons per car;

Tare weight,;
Loaded miles;
Shipment type;
Car ownership: and
0. Type ofcar.

SWwe N v

Each of the inputs represents a fundamenial element of the movement that
is easily determined through records kept by the parties. and rarely if cver is a matter of
scrious dispute. In the case of the numeric inputs, ltems 3, 5, 6 and 7, these figurcs define
the scope of the movement from a quantity perspective, and add clarification to the other
inputs, such as car type. KCPL’s variable cost calculations include these quantity-related
items on an actual basis, as they are clearly known and should not be in dispute. These
actual inputs are in contrast to the unit cost adjustments and special studies that are
precluded by the Board's ruling in Mayor Issues. Certainly, Major Issues properly cannot
be read as calling for the usc of decidedly inaccurate surrogates for such inputs as tare
weight, which are defined and known. See Part I1-A."

KCPL also notes that the designers of the URCS Phase 11 program appear
to have envisaged that a user of the program might have more dctailed inputs that could
enhance the calculations becausc the program has simple pull-down menus that make
such changes readily accessible. For example, the pull-down menus make it possible to

quickly change, inter alia, the number of locomotives and the unit train weight.

'® In fact, the URCS Phase 111 Cost model will not opcrate without most of these
inputs.
1-16



4. Terminal Switching

The URCS Phase 111 cost model automatically includes a system-average
cost assignment for terminal switching. The ICC established a general definition of
terminal switching in Sioux City Terminal Railway Switching, 241 1.C.C. 53, 90 (1940)
(“Terminal Switching”), holding that:

Switching comprises all movements of railway cars and

locomotives in yards or at way stations. except movements in

road trains running between stations, movements ol

locomotives assisting road trains in and out of terminals, and

movements of locomolives between train terminals and

enginchouses.

UP and MNA'’s handling of KCPL.'s Montrose traffic does not involve any terminal
switching. It is a loop track movement at both origin and destination, and all components
of the train stay together on a continuous basis from one cycle to the next.”® The loop
track costs alrcady arc accounted for through the inclusion of loop track miles in the
loaded miles input, which is required by the Board’s URCS procedures and consistent
with its costing precedents. See, e.g., Increased Rates on Coal, BN, Montana to Superior,
Wisconsin. 362 1.C.C. 625, 665 (1980); Annual Volume Rates on Coal — Wyoming to Flint
Creek, Arkansas, 361 1.C.C, 533, 572 (1979). Not only would the assignment of terminal

switching costs to the Montrose movement compecl KCPI. to bear a cost (marked up by

' To the extent that locomotives are periodically removed from the train and
replaced with freshly scrviced locomotives. such activity is considered to be hostling and
not terminal switching because it docs not involve the switching of cars. See Terminal
Switching a1 91 (definition of intratrain switching requires movement of cars not
locomotives). See also FMC Wyoming, supra at 753 n.104.
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80%) for a service that it does not consume, but it terminal switching and loop track costs
both are included in the variable cost calculation, the result would be an improper doubic
count of the costs associated with the looptrack portion of the line-haul operation.

Previous western coal unit train ratc decisions routinely exclude terminal
switching from the variable cost calculation because that service does not take place in
the unit train movement, a reason wholly independent of the movement-specific special
unit cost study question addresscd by the Board in Major Issues. Docket No. 42057,
Public Service Co. of Colorado d/b/a Xcel Energy, Inc. v. BNSF Railway Co., Decision
served Junc 8, 2004 at 124-125 (“Xcel"). The cxclusion of such costs is indicative of the
regulatory principlc that prohibits the assignment of costs for services that arc not
performed. 2° Thus, KCPL has excluded the costs associated with this activity.

5. Private Car Payments

One of the Phase l1I system avecrage unit costs automatically applied by the
program is a system avcrage allocation of private car allowance payments made by a
railroad 1o a select group of shippers. However, as is clear from reviewing ltem 4140 of
Circular 111, UP docs not pay KCPL for the use of KCPL railcars. Item 2 from the

Gencral Rate Application Rules for Item 4140 states that “Milcage allowance payvment on

20 Analogous examplcs include the standard exclusion of costs for car cleaning and
grain doors, which have no relevance to the variable cost of unit train coal service. See,
e g . Xcel, supra at 133; Carolina Power & Light Co, supra at 125; Wisconsin Power &
Light Co., supra a1 998.
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private equipment will not apply.” Because UP makes no payment, there is no private car
cost properly assignable to the Montrose trafTic.
6. Cost of Capital

KCPL’s variable cost calculations incorporate the Board’s most recent
determination of the railroad industry cost of capital, which was for calendar year 2005.
Ex Parte No. 558 (Sub-No.9), Railroad Cost of Capital — 2005, Decision served
Scptember 20, 2006. For the reasons detailed in WCTL’s Reply Comments and Petition
for Reconsideration in that proceeding, howcever, the methodology used to detcrmine the
railroad industry’s 2005 cost of capital is fatally defective. and both the methodology and
its 2005 product should be corrected.?’

As WCTL pointed out in its December 18, 2006 Comments in the separate
proceeding opened by the Board to consider modifications to the cost of capital
methodology,” as applicd, the current formula perversely concludes that record railroad

carnings and profits and the related run-up in railroad stock prices effectively increase the

*! The same manifest flaws are cvident in the Association of American Railroads'
(“AAR”) proposcd cost of capital calculations for 2006. which have yet to be considered
by the Board. WCTL’s July 25, 2007 Comments in rcply to the AAR’s 2006 submission.
to which KCPL subscribes, are included in the electronic workpapers as *WCTI. Cost of
Capital Comments 7-25-07.pdf,” and are incorporated hercin by reference

22 Ex Parte No. 664, Methodology to be Employed in Determining the Railroad
Industry Cost of Capital. WCTL’s Comments, which also include WCTL"s Reply
Comments and Pctition for Reconsideration in Ex Parte No 558 (Sub-No.9), are included
in KCPL’s clectronic workpapers as “WCTL Ex Parte No 664 Comments.pdf,” and are
incorporated by reference.
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railroads’ cost of capital, and thus justify ever higher ratcs on captive coal traffic.
Obviously, there is sound reason to doubt the accuracy and legitimacy of a regulatory
approach which implicitly holds that as the regulated entity's financial health improves,
the government should accelerate a wealth transfer from that entity’s most dependent
customers.

KCPL strongly supports reform of the Board’s approach to determining the
railroad industry cost of capital in the manncr advocated by WCTL, and specifically
submits that the results of that reform should be applied in this case for all relevant time
periods. Thus, while KCPL’s variable cost evidence reflects the Board’s most recent cost
of capital determination, KCPL reserves the right to modily its submission and/or seek
reconsideration and correction of any subsequent cost calculations by the Board, to reflect
the ultimate outcome of Ex Parte No. 664

7. The Proper Treatment of MNA

Under the terms of its various agreements with UP, MNA receives a
revenue division in consideration of its participation in the through movement between
the PRB and Montrosc.® Inter alia. Section 22.01 of the Lease between UP and MNA

provides that the “Lessor [UP] will pay l.essee revenuc divisions per loaded car on trallic

23 See Exhibit I1-A-5 (Exhibit E). Per Exhibit I to the Icase, MNA granted UP
automatic, blanket concurrence in any through rates and service rules that UP might
choose to establish for the Montrose traffic. so long as MNA's revenue division is
preserved. As noted supra, UP is solely responsible for the level of the rates and the
terms of service at issue in this procceding.
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originating or tcrminating on the [.ease Premises . . .. Exhibit E to the Leasc (titled
“Divisions™) specifically describes MNA’s remuneration as a division, and provides for
various adjustment mechanisms to the divisions earned by MNA in specific
circumstances.

MNA has sole responsibility for the provision of common carrier service
over the lines that it controls and maintains between Pleasant Hill and Ladue (MNA
actually opcrates over 490 miles of former Missouri Pacific track). and handles the KCPL
trains in line-haul scrvice over 114 miles cach in the loaded and empty directions.

Section 5.03 of the UP/MNA Lcase specifically obligated MNA to obtain 1CC approval
1o conduct its rail freight scrvice as an indcpendent rail carrier. which it did. See Finance
Docket No. 32187, Missouri & Northern Arkansas Railroad Company, Inc — Lease,
Acquisition and Operation Exemption — Missouri Pacific Railroad Company and
Burlington Northern Railroad Company, Decision served December 22, 1992, Likewise,
MNA has direct control over operations, maintenance and construction on the subject
lines, and with select exceptions not relevant to this case, UP has no rights to opcrate over
the MNA lines so long as MNA is in business. See Exhibit 11-A-5, Sections 3.01, 3.02
(affirming MNA’s common carricr status), 6.01, 8.01, and 8.04. MNA also must pay all
applicable taxcs associated with the property. and it assumes all liabilitics associated with

its operation. See id., Scctions 10 and 13. Save its retention of title to the lines and



underlying real estate, UP’s divestment to MNA of the rail lines used to serve Montrose
and all rights, liabilitics and obligations with respect thereto, was complete.

Given MNA’s indisputable status as a line-haul common carrier and the
nature of its participation in the through movement to Montrose, in accordance with
established agency practice and precedent KCPL has calculated variable service costs for
the entire movement from the PRB to Montrose, treating the divisions payments made by
UP to MNA as oflsetting revenuc to UP’s joint-haul partner. These total variable costs
are compared to the total through rate (including the fucl surcharge) cstablished for the
movement, for purposcs of determining the revenue-to-variable cost ratios produced by
the challenged rates and the lawful maximum rates under the parties’ Board-approved
stipulation.

8. Summary

‘The results of the variable cost analysis described in the forcgoing sections
are sct out in Exhibits 11-A-1 and A-2. These calculations demonstrate that for all
relevant time periods. the rates charged by UP for coal transportation service to Montrose
have cxceeded the lawful maximum levels,

KCPL.'s variable cost calculations were carried out in compliance with the
Board's rulings in Major Issues, 1aking account of three obvious and indisputablc
operaling parameters specific to the Montrose service (i e , the actual tare weights of

railcars used in Montrose service, and the absence of any terminal switching service or



private railcar payments by UP). As discusscd supra, KCPL submits that the Board’s
preclusion of movement-specific adjustments 1o system average unit cost leads to less
accurate variable cost computations that arc biased in UP’s favor. However, the
inaccuracy and bias would be even more pronounced if the Board was to ignore thesc
three operational realities.

Exhibit 11-A-6 reproduces the KCPL variable cost and jurisdictional
threshold calculations without acknowlcdging the actual operating parameters of the
movement. That is, they assume that the tarc weights of the KCPL railcars used in
Montrose service cqual the average tare weights for all cars on the UP system (as opposcd
to their actual, known weights), and that KCPL should bear costs for terminal switching,
that docs not take place and private car costs that UP does not incur.** The artificial and
wholly unjustiticd further inflabon of the Montrose variable costs (and associated
maximum rate ceilings) that results from these arbitrary assumptions graphically
illustrates the importance of reliance on actual data to the fullest extent possible within

the limits of the Major Issues rules.

2 As discussed in Part 11-A-2-a, UP"s 2006 Form R-1 contains input errors in the
accounts that URCS dcems relate to terminal switching. See Exhibit [1-A-6.
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C. UP'SANNUAL VOLUME LIMITATION
IS AN UNREASONABLE PRACTICE

The Board has the authority and responsibility to cvaluate and prescribe
reasonable railroad practices. Undcr 49 U.S.C. § 10702, rail carricrs are required to
“establish rcasonable . . . rules and practices on matters rclated to . . . transportation.” In
turn, under 49 U.S.C. § 10704(a)(1), the STB has the power to prescribe the rules and
practices that a carrier must follow if the agency determincs that the carrier’s existing
rules or practices are unreasonable. The Board also has cstablished that its jurisdiction
over such practices is construed broadly. See I:x Parte No. 661, Rail Fuel Surcharges,
Decision served March 14, 2006 at 2. As the Board’s predecessor obscrved:

Not only must a carrier’s rates be reasonable, bul so must its
practices. . . .

This statutory requirement derives from the common law
common carrier obligation. It is intended to protect against
unrcasonable carrier actions that impede interstate commerce.
In ¢cvaluating carrier practices, “[t]he question is not whether
the [questioned practice] can be described as ‘rational” from
the railroads’ perspective, but instead whether the practice . . .
is reasonable when viewed from the public perspective of the
Commission, which must reconcile a multitude of factors in
excreising its expert judgment on tarift issues, including
cconomy, efficiency. fair wages and working conditions. and
safety, in addition to the financial conditions of the carriers.”

. . . Rail practices that the Commission has been asked
to cvaluate in recent vears include collection of storage
charges on empty rail cars awaiting loading, limiting the use
of private cars, attempting to limit carricr liability and place
responsibility on a shipper to make a “reasonablc™ inspection
of grain cars. rcfusal to compensate a shipper for the use of its
cars, and adoption of minimum weight rates where rail cars
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were incapable of being loaded to the minimum weight.

Other rail practices found unreasonable by the Commission
have included a carrier’s retroactive disavowal of a rate it had
repeatedly quoted. and conditions making favorable rates
dcpendent on a notation requirement. The Commission has
also barred carricrs from refusing to carry hazardous matcrials
that have been certified as safe for transport.

... Unrcasonable practices can result in abusive treatment of
shippers. Federal oversight of railroad practices is therefore

necessary and should be retained in order to protect the public
interest.

See “*Study of Interstatc Commerce Commission Regulatory Responsibility Pursuant to
Section 210(A) of the Trucking Industry Regulatory Reform Act of 1994, 1994 WI, -
639996 (October 25, 1994) (footnotes omitted).

The right to scrvice upon reasonable request is one of the pillars ol the
common carrier obligation, and the Board has recognized that an element of such a
request necessarily is the volume of traffic that a shipper intends to tender. See Finance
Docket No. 34337, Michael H. Mever. Trustee in Bankruptcy for California Western
Railroad, Inc. v. North Coast Railroad Authority, Decision served July 27, 2005 at 4,
- eiting Docket No. AB-405 (Sub-No.1X), LI Acquisition Corp. — Abandonment Exemption
— In Monigomery County, PA, Decision scrved August 23, 1994 at 9. Similarly, whether
the type and/or scope of service that a carrier proposes to offer for the futurc is consistent
with that carrier’s legal duty properly may be informed by the carrier’s past experience

and familiarity with the nceds of the shipper in question.



As discussed supra, UP and its predecessors have been involved in the unit
train transportation of coal from the PRB to Montrose for more than twenty (20) years.
Throughout that time, the focal point in terms of annual shipment volume has been on the

minimum volume that KCPL would tender. {

}. See Part
1V at 4-5.

When UP establishcd the challenged rates in Circular 111 Item 4140, it also
unilaterally established an annual volume cap of 2,100,000 tons. This was without
precedent in the history of UP coal service to Montrose. and was imposed over KCPL's
protest. As explained in detail in Part 1V, a 2.100,000 ton volume limitation scriously
jeopardizes KCPL.’s ability to fully fucl one of its bascload generating assets, bascd upon
current projections of electricity demand and related coal burn requirements.

In response to KCPL’s objection to the volume cap and rcquest that UP at
lcast increase it to 2,400.000. UP initially expressed vague concerns about adequate
capacity Lo handle ;m additional 300,000 tons for its long-time captive customer.

However, any legitimate question about available capacity®® was quickly belicd by UP"s

2% Circular 111 Item 4140 cstablishes a minimum trainload requirement of 12,285
tons for shipments in aluminum railcars, which is the predominant equipment type.
Based upon this minimum, the movement of 300,000 tons would require only 24 unit
train cycles per ycar, or two trains per month.
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subsequent representation that it might agree to handle the additional volume if KCPL
paid a higher ($15.84 per ton (not including the fuel surcharge )) “*Option 17 rate for the
service. See Part 1V at 4.

Under the totality of the circumstances, UP’s refusal to remove the volume
cap. or increase il to a level that would meet KCPL’s actual and projected transportation
requirements, skirts its statutory common carrier duty and constitutes an unrcasonable

praclice.

D. CONCLUSION AND PRAYER FOR RELIEF

Bascd upon the evidence presented hercin, the Board should find that UP’s
Circular 111 Item 4140-Scrics rates (including fuel surcharges) applicable to Montrose
shipments both in aluminum and steel railcars exceed maximum rcasonable levels, and
therefore are unlawful under 49 U.S.C. § 10701(d). Further, in light of the forcgoing and
in accordance with the provisions of 49 U.S.C. § 10704 (a), KCPL is entitled to a Board
order prescribing the maximum rates that lawfully may be charged by UP to transport coal
to Montrose. Such rates should be set at 180% of the variable cost of service, as
determined in accordance with the evidence presented hercin. See 49 U.S.C. § 10707
(AX1)(A).

KCPL further requests that the Board award rcparations, plus applicable

interest, for overcharges imposed by UP from January 1, 2006 forward. These



overcharges equal $8.064,148.47 through June 30, 2007 (before interest). See Exhibit 11-

A-7.

Finally, based upon the evidence presented herein, the Board should find

that the 2,100,000 ton annual shipment volume limitation imposed by UP on KCPL's

Montrose traffic constitules an unreasonable practice in violation of 49 U.S. C. § 10702,

and order either its deletion irom Circular 111 Item 4140-Series entirely, or its revision 10

not less than 2,400,000 tons.
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BEFORE THI:
SURFACE TRANSPORTATION BOARD

)
KANSAS CITY POWER & LIGHT )
COMPANY )
)
Complainant, )
) Docket No. 42095
v. )
)
UNION PACIFIC RAILROAD COMPANY )
)
Defendant. )
)
PART II

MARKET DOMINANCE--VARIABLE COSTS

The STB has the power to review the reasonableness of a rate sct by a
carrier only if the complaining shipper can demonstrate that the carrier has ““market
dominance™ over the traffic in question. 49 U.S.C. §§ 10701(d), 10707(b), (c). Market
dominance is defined as *‘an absence of effective competition from other rail carriers or
modcs of transportation for the transportation to which a rate applies.” Id. at § 10707(a).
By statute, the STB cannot find that market dominance exists if the carrier can prove that
the “rate charged results in a revenuc-variable cost percentage for such transportation that
is less than 180 percent.”™ /d. at § 10707(d)(1)(A).

UP has stipulated that it possesscs qualitative market dominance with

respect to coal service to Montrose, and that the maximum reasonable rates for that
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service should be set at the jurisdictional threshold of 180% of variable costs. In this
Part, KCPL presents the variable costs of transporting coal from mincs in the PRB to the
Montrose Generating Station.' This calculation draws on the 2006 URCS unit costs for
UP (carrier specific) and MNA (2006 Western Regional). Herein, KCPL demonstrates
that the challenged rates exceed the 180% revenue-cost percentage.

The rates and service terms for shipments in both aluminum and steel
gondola cars contested by KCPL were established in Unit Train Coal Common Carrier
Circular 111, and in Item 4140-Series of that Circular. See Exhibit 1-1. KCPL’s variable
cost calculations include calculations for shipments in both types of equipment. These
calculations demonstrate that the ratio of revenue to variable costs for transportation from
thec PRB mines produced by the challenged rates were between 194% and 220% during

the period from 1Q06-2Q07.

' This Part addresses variable costs for the period 1Q06-2Q07. During that time,
KPCI. shipped coal under the challenged aluminum car rates from [ive (5) mines located
on the Orin Subdivision (also known as the *Joint Line™): Belle Ayr, Black Thunder,
Black Thunder South, Caballo, and Jacobs Ranch. KCPL also shipped some coal under
the challenged steel car rates from Belle Ayr, Black Thunder and Caballo. The variable
costs presented hercin are calculated individually for each mine for each quarter.
Variablc costs also ar¢ calculated at 2Q07 levels for scrvice from the other origins 10
which the challenged rates apply but from which no shipments originated during the
relevant period, based upon average shipment characteristics. See Exhibits II-A-1 and 1I-
A-2.
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1. Summary of Variable Cost Analysis and
Resulting Revenue to Variable Cost Ratios

KPCL’s principal calculation of UP's and MNA'’s variable cost of

transporting coal from the PRB to the Montrose is basced on the following approach:

An analysis of nine (9) inputs typically used for an URCS Phasc 11l
analysis ((1) the railroad; (2) loaded miles (including loop track
miles); (3) shipment type (local, originated delivered, bridge.
received terminated); (4) number of freight cars: (5) tons per car; (6)
commodity (for loss and damage expense only); (7) type of
movement (single, unit, multiple); (8) car ownership (raiiroad or
private); and (9) type of car);

The use of the actual tare weight of the cars used in Montrose
service;

The use of 2006 URCS variable cost data for UP and MNA (Wcstern
Region) indexed to each of the quarters represented in KCPL's
calculations;

The exclusion of costs associated with terminal switching, because
terminal switching services are not performed on Montrose-bound
trains; and

The exclusion of costs associated with payments for the use of
private cars, because no such allowance is applicable to the
Montrose movement.

The challenged rates, including applicable fuel surcharges. took effect on

January 1, 2006. During all relevant periods, KPCL has paid the applicable rate as

adjusted by the fuel surcharges and Circular 111. The results of KCPL's calculations of

variable costs for transporting coal from the PRB to Montrosc for 1Q06-2Q07 arc

summarized in Tables II-A-1 and I1I-A-2 below:
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TABLE 11-A-1
Summary of Rate, Variable Cost and Ratio of Revenue to Variable Cosl for

Orin Subdivision Mines to Montrose in Aluminum Cars— 10Q06 through 2007

Ratio of Revenue
UP/MNA Combined to Combined

Origin Time Pcriod Rate/Ton Variable Cost Vurniable Cost

Belle Ayr 1Q06 $16 96 3790 215%
2Q06 $16 90 $8 09 209%

3Q06 $17.57 $836 210%

4Q06 $1733 $7.92 211%

1Q07 51759 $798 220%

2Q07 $1695 $8.31 204%

Black Thunder 1Q06 $16.89 $770 219%
2Q06 351693 5789 215%

3Q06 317 56 5815 216%

4Q06 317 10 3811 211%

1Q07 51748 3901 194%%

2Q07 $1735 5802 216%

Black Thunder

South 1Q06 $1668 $7.59 220%
2Q06 $1705 $7 80 218%
3Q06 $17.61 $£8 09 218%
4Q06 $17.59 $7.67 229%
1Q07 51761 $8 56 206%
2007 351735 $8 06 215%
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Ratio of Revenue
UP/MNA Combined to Combined

Crigin Time Period Rate/lon Variable Cost Variable Cost
Cuballo 1Q06 $1736 $8 02 216%
2Q06 $1695 $807 210%
3Q06 $17 54 $8 37 210%
4Q06 $1732 $792 219%
1Q07 $17 60 $8.00 220%
2Q07 $16 77 $833 201%
Jacobs Ranch 1Q06 $16 69 $7 69 217%
2Q06 516.92 $795 213%
3Q06 81759 S8 27 213%
4Q06 $1722 $829 208%
1Q07 $1758 $843 208%
2Q07 $16 88 $8 14 207%
Antelope 2Q07 S169C $784 215%
Caballo Rojo 2Q07 $1690 5824 205%
Coal Creek 2Q07 $16 90 $819 206%
Cordero 2Q07 $16 90 $8.20 206%
North Antelope 2Q07 $1690 $7 89 214%
Rochelle 2Q07 $16.90 $790 214%

Private and railroad provided cars were used in Montrose service  The URCS Phase 11 variable cost per ton shown
is an avcrage of the cost per ton of privately provided cars and the cost per ton of railroad provided cars weighted on
the percentage of each used in the quarterly movement from the specified ongin  The percentage for each afTected
quarter and origin are shown in Table 11-A-5
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TABLE 1[-A-2
Summary of Rate, Variable Cost and Ratio of Revenue 1o Vanable Cost for

Orin Subdivision Mines to Montrose in Steel Cars — 2Q07

Ratio of Revenue
UP/MNA Combined 1o Combined

Ongin Time Period Rate/Ton Variable Cost Vanable Cost
Belle Ayr 2Q07 $1992 $9 54 209%
Black Thunder 2Q07 51992 $9 31 214%
Caballo 2Q07 $1992 $9.23 216%
Jacobs Runch 2Q07 $19.92 $9 37 213%
Antelope 2Q07 $i1992 £9.06 220%
Caballo Rojo 2Q07 $19.92 $9 53 209%
Coal Creek 2Q07 $1992 $9.47 210%
Cordero 2Q07 51992 $948 210%
North Antelope 2Q07 351992 $912 218%
Rochelle 2Q07 $1992 $913 218%

Details of the above calculations arc discussed infra and shown in Exhibits II-A-1 and II-
A-2, and in KCPL.’s workpapers “KCPL Open Exhibit 11-A-2 (stecl all).X[.S” and

“KCPL Phase LI — 2006 Revised 7-25-07 steel adjusted. XLS.”

2. Traffic and Operating Characteristics
KCPL has used the URCS Phase Il costing procedures described below to

calculate the variable costs for the movement of coal from the PRB to the Montrose
Station. In Major Issues, the Board explained the various phascs of URCS and thceir

purposes:
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The URCS model determinces, for each Class 1 railroad,
the portion of cach category of costs shown in the carrier’s
Annual Report to the Board (STB Form R-1) that represents
its system-average variable unit cost for that cost category for
that year. URCS consists of a series of computer programs
and manual proccdures organized into three phases. Phase |
compilcs the raw data provided by the carriers into a uscable
formalt, and then uses statistical estimation procedures to
determine the proportion of specific expense account
groupings that vary with changes in the volume of activity
(such as running track maintenance, which varies with gross
ton-miles). In Phase Il, these cost/volume relationships are
then used to develop the unit variable costs that allow costing
of specific rail movements. Finally, in Phase IlI, these
variable cost units are applied to specilic movements via an
interactive computer program that permits the user to enter
data for the specitic movements under consideration.

Id. at 47-48. ‘The details of the traflic and operating charactcristics utilized by KCPL in
the URCS program arc described below.

Before turning to those details, KCPL notes that the typical procedure for
calculating variable costs in maximum rate proccedings was designed around 42 traffic
and operating characteristics that the Board had previously dctermined were needed to
cstablish “complete records in these proceedings.” Docket No. 36114 (Sub-No.1),
Potomac Electric Power Co. v. Consolidated Rail Corporation, et. al., Decision served
April 7, 1982 at 4. Coupled with movement specific unit cost adjustments, these
individual inputs helped to carcfully define and ultimatcly calculate a largely movement-
specilic assessment of variable costs. The Board repeatedly determined that movement-

specific analyses were superior to the simple application of systcm-average costs.
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Indeed, in Ex Partc No. 347 (Sub-No. 2), Rate Guidelines — Non-Coal Proceedings,
Decision served December 31, 1996 at 28 n.104, the Board held that:

It is well established practice to allow movement-specific cost
adjustments in rate cases for purposcs of determining whether
the 180% jurisdictional floor is cxcceded. E g, West. Tex.
Util. Co v Burlington N.R R., Docket No 41191 (STB served
May 3, 1996, slip op. at 75-88). Such adjustment - to retlect
the actual cars used, actual lading weights, and actual train
equipment, crew, and operations involved — are possible and
appropriate where such information is known and differs from
the carrier’s system average data. Most such movement-
specilic adjustments are more likely to arise with unit-train
traffic (bccause those train operations are more discrete and
dissimilar from the carrier’s gencral operation) . . . .

As discussed in Part I, KCPL submits that the Board's Decision in Major
Issues 1o preclude the further use of movement-specific adjustments to system average
costs undermines the accuracy ol variable cost calculations, and it respectfully reserves
the right 10 make a full evidentiary presentation on variable costs should the Board's
Decision subsequently be modified.

a. Details of URCS Phase 1 Inputs and Procedures

Detailed below are the ten (10) URCS Phase 11 inputs that KCPL. utilized
in calculating the variable costs shown in Exhibits II-A-1 and 11-A-2 and dctailed in
clectronic workpapers “KCPL Open Exhibit TI-A-1 Pages 1 and 2.XLS,” “KCPL Open

Exhibit I1-A-1 Page 3 all. XLS,” “KCPL Open Exhibit II-A-2 (steel all).XLS,” “KCPL
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Phasc I with adj ~ 2006 Revised 7-19-07.XLS,” “KCPL Phasc III — 2006 Revised 7-25-
07 steel adjusted.X1.8” and “KCPL. Open Exhibit 1I-A-4.XLS,”
i Railroad

Two railroads provide service for KCPL from thc PRB 1o the Montrose
Station. UP originates the traftic at the mines in the PRB. From that point, UP moves the
trattic over the Joint Line, which is sharcd with BNSF Railway Company and connects
both carriers to a series of mines located in Campbell and Converse Counties in
Wyoming. UP exits the Joint Linc at a point known as Shawnec Junction. From there the
Montrose trains travel along UP track through major stations such as South Morrill and
North Plattc, Ncbraska and Marysville, Kansas until the trains reach Kansas City. UP
then interchanges the train with MNA, the railroad that moves Montrosce-bound traffic to
its destination.

The interchange with MNA is usually performed at { }
in Kansas City. See UP’s response to Interrogatory No. 7 (electronic workpaper
“Interrogatory No 7.pdf ). From therc, MNA moves via trackage rights over UP to
Pleasant 1ill, where it enters MNA-controlled territory. The train is then moved south for
dclivery to the Montrose Plant. A similar process is performed with the empty train
movement — although some elements, such as the interchange point, sometimes change.

The typical route of movement is shown in Exhibit II-A-3.
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For URCS-basced calculation purposes. KCPL’s witness Thomas Crowley
calculated the variable costs separately for UP and MNA, then combined them. It was
necessary to calculate the variable costs separately because the URCS unit costs that
apply to the two railroads arc not the same. The URCS data used for the UP portion of
the move are derived from UP’s R-1 as inputs into the URCS database. See clectronic
workpaper "UP06.zip.” Mr. Crowley updated the data in the URCS database with UP’s
most recent annual R-1 data so that 2006 URCS unit costs could be applied.

MNA is not a Class I railroad, and therefore is exempt from the reporting
requirements that apply to UP. Thus, it does not submit an annual R-1 report. See 49
C.F.R. Part 1201, General Instruction 1-1. Without such data or similar record keeping, it
is impractical, if not impossible, to develop MNA-specific URCS data. Therefore,
consistent with cstablished agency practice and precedent, KCPL used Western Region
URCS data. See cleetronic workpaper “West 06.zip”.

The Western Region URCS data is based on a combination of Class I
railroads operating in the West. This group of railroads includes UP. BNSF Railway,
Kansas City Southern Railway and the Soo Linc Railroad (CP Rail System). The usc of

Western Region URCS most likely suffers some {laws in accuracy, as nonc of the data is
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based specifically on MNA costs. However, there are no other surrogates available to
KCPL that are recognized by the Board.

The parties agreed on the designation of the railroads in their June 8, 2007
filing. See electronic workpaper “6-8-2007 submission.pdf.”

ii. Loaded Miles

The loaded miles represent the distance from the origin point (i.e.. the mine
loadout) to the destination (the rotary dumper at the Montrose Station). Thus, KCPI. has
included all loop track miles as well as all main track miles for the loaded route typically
used by the Montrosc coal traffic. See Exhibit II-A-3. KCPL’s mileage determination
was based on a review of available routing data, timetables and track charts. The
mileages were determined separately for the UP and MNA portions of the Montrose
movement. The partics exchanged their mileage calculations early in June. Ultimately,
3

the parties agreed on the loaded miles to be used for each origin and destination pair.

The milcages are detailed in Table 11-A-3 below:

2 The use of regivnal URCS has been accepted in other contexts. Use of URCS in
the Calculation of Off-Branch Costs. 8 1.C.C. 2d 203, 204 (1991).

} See electronic workpaper “6-8-2007 submission.pdf.™
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TABLE II-A-3
Mileages for UP and MNA Portions of Unit

Coal Train Movements from the Listed

Origins to Montrose Generation Station
Origin UP Miles MNA Miles
Belle Ayr { 1} { }
Black Thunder { 1} { }
Black Thunder South { 1} { 1}
Caballo { 1} { 1}
Jacobs Ranch { { 1}

iii. = Shipment Type

The URCS Phase 111 program provides for {our possible shipment typcs.
The first 1s “local”. A local movement is one in which the carricr handles the traffic all
the way from origin to destination. The second type is “originated delivercd.” An
originated delivered shipment is one where one carrier begins the shipment in the loaded
direction and dclivers it Lo another carrier. The third type of URCS Phasc I1I shipment is
“received terminated.” In the received terminated movement the carrier first receives
the shipment through an interchange with another carrier. The received terminated carrier
then delivers the shipment to its final destination. The fourth shipment type is “bridge.”
A bridge carrier neither originates nor terminates a shipment. Instead, the bridge acts as

an intermediary between two other carricrs.
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The UP portion of the movement is an “originated delivered™ shipment
type. UP begins the loaded move at the mines and it delivers it in interchange to MNA.
The MNA portion of the movement is a “received terminated” shipment type. MNA
receives the traffic in interchange from UP and terminates the movement when it delivers
the coal to Montrose.

These shipment types were used for each railroad, regardless of the origin.
The partics agreed on the shipment types. See *6-8-2007 submission.pdf.”

iv.  Cars Per Train

I'he average number of cars per train was derived from available waybill
records produccd in discovery. See electronic workpaper “KCPL 1Q06-1Q07
waybill.xls.” ‘These tigures were developed for each origin and for each quarter. Both
partics developed their own calculation of cars per train, which were exchanged. The
partics ulumately agreed on the average cars per train. See “*6-8-2007 submission.pdf.”
The average cars per train, which are the same for each railroad, are listed in Exhibit 1I-A-

4 and shown in Table 11-A-4 below:
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TABLE II-A-4
Cars Per Train by Origin and Time Period for Unit
Coal I'rain Movements from the Listed

Origins 1o Montrose Generation Station

Black Thunder
Ime Period Bellc Ayr Black Thunder South Caballo Jacobs Ranch
1Q06 {f i { 1} { 1} {
2Q06 { 1} i 3 { 1} { 1} {
3Qu6 { } { { 1} { ) {
4Q06 { 1} { 1} { 1} { 1} { 1}
1Q07 { 1} t } { } { 1} {

v.  Car Ownership

Under the provisions of Circular 111 applicable to KCPL’s Montrose
traffic, KCPI. provides the railcars necessary {or the movement of its coal. Howcver, at
various limes, it appears from records produced in discovery that some railroad-provided
cars were used to ship coal to Montrose. See electronic workpaper “KCPL 1Q06-1Q07
Summary Repaired.xls.” The parties have agreed on the percentage split for such cars as

follows:*

! See “6-8-2007 submission.pdf.”
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TABLE 1l-A-5
Car Ownership by Origin. Time Period and T'ype
for Unit Coal Train Movements from the Listed
Origins to Montrose Generation Station

Time Period Private
& Ongin Aluminum Railroad Aluminum
Black under 4Q06 { 1% { 1%
Black [hunder 1Q07 { 1% { }%
Black Thunder South 1Q07 { 1% § 1%
Jacobs Ranch 4Q06 { 1% { 1%
Jacob Ranch 1Q07 t 1% { 1%

vi. Tons Per Car

The average tons per car figures for trains bound for Montrose were derived
from waybill records produced in discovery. See electronic workpaper “KCPI. 1Q06-
1Q07 waybill.xls™. As with the cars per train. the parties exchanged their respective
calculations and ultimatcly agreed on the tons per car calculation. See “6-8-2007
submission.pdf.”™ ['he average tons per car calculations were also determined based on

car ownership. These calculations are detailed in Table 11-A-6 below:
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TABLE I[-A-6
Average Tons Per Car by Origin and Time Period
for Unit Coal Train Movements from the Listed

Origins to Montrose Generation Station

Tons Per Car Ton Per Car
Qrigin Time Period Private Railroad-Owned
Belle Ayr 1Q06 { } i}
2Q06 { } { }
3Qu6 { } (I
4QU6 { } { 1
1Q07 { } { }
Black Thunder 1QU6 { } {
2Q06 { } { }
3Q06 { H { }
4Q06 { } { }
1Q07 { } { '
Black Thunder
South 1Q06 { } { 1}
2Q06 { } { }
3Q06 { } {1}
4Q06 { H { 1}
1Q07 { 1 {1}
Caballo 1Q06 { } { 1}
2Q06 { 1 {1}
3Q06 { } { }
4Q06 { } { }
1Q07 { } { }
Jacobs Ranch 1Q06 { } {1}
2Q06 { } { 1}
3Qu6 { } { 1}
4Q06 { } { 1
1Q07 { } { }
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vii. Car Type

'he URCS Phase 111 system offers a variety of car type inputs. See
electronic workpapers “URCS FRT CAR TYPE.xIs” for a list. However, the URCS list
does not account for all thc important varieties within a given car type. Thus, for URCS
Phase IIT purposes the car type for KCPL's Montrose service is “gondola general service
unequipped”,’ but URCS makes no distinction between, tor example, steel and aluminum
cars. To compound the problem, the basic URCS Phase 111 parametcrs do not include a
specific input for the actual tare weight of the car.’

The tare weight of the car is an important operating characteristics with
direct cost consequences. Therefore, as shown below, KCPL included the tare weight
input in addition to the other ninc (9) basic Phase III URCS inputs.

viii. Movement Type

The KCPL Montrose movement is a “unit train” operation under the URCS

Phase III parameters. The parties have agreed on this input. See “6-8-2007

submission.pdf.”

5 The partics agreed on the car type. See “6-8-2007 submission.pdf.”

%] arc weight is among the detailed inputs that the URCS program allows the
operator to enter.
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ix. Commodity

KCPL is shipping sub-bituminous coal, STCC classification 11. Thc parties

have agreed on this input. See “6-8-2007 submission.pdf.”

X. Tare Weight

The average tare weights per car for shipments moving from cach PRB

origin mine to the Montrose station were derived from waybills and UP tratfic and

revenue data produced in discovery. See electronic workpapers “lI'are.xls™ and

“Ladue_2005-2.xls™. Thesc ligures were developed by time period as well as by origin.

The average tare weight per quarler by origin is shown in Table 11-A-7:

TABLE [1-A-7
Avcrage Tare Weight Per Car by Origin and Time Period
tor Unit Coal Train Movements from the Listed
Origins to Montrose Generation Station
Tons Per Car Tons Per Car
Origin Lime Period Private Railr wned
Belle Ayr 1Q06 { 1} { 1}
2Q06 { H { 1}
3Q06 i} { }
4Q06 {f ) { 1
1Q07 { ) { }
Tons Per Car Ton Per Car
Origin Time Penod Private Railroad-Owned
Black Thunder 1Q06 { 1} { }
2Q06 t ) { }
3QU6 { 1} { }
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4Q06 { 1} { 1}
1Q07 { ! { 1}

Black Thunder { 1} { }
South 1Q06

2Q06
3Q06
4Q06
1Q07

-
— e e e
e
-

Caballo 1Q06
2Q06
3Q06
4Q06
1Q07

e e e T e T
F N U S
—— et mtm e
[ T S L S )

Jacobs Ranch 1Q06
2Q06
3Q06
4Q06
1Q07

—— et e, e P,
— gt e e e
-

——

No special study was required to determine the tare weights. This
information came directly from data kept in the normal course of business by UP.

While using only nine (9) Phase III inputs may have the virtue of’
administrative case, it is unnccessary to so restrict the inputs where, as here, another input
was readily derived from documents already produced in discovery. The fact that URCS
Phase 111 is useful for quick calculations without the benefit of discovery docs not mean

that it is reasonable for regulatory costing purposes to ignore readily ascertainable and
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essentially indisputable inputs that improve the accuracy of the calculations available to
the regulator.

Additionally, as noted in Part I, KCPL included the tarc weight in its
calculations of variable costs becausc the inclusion of this input is an important qualificr
for other inputs, such as car type.

b. Exclusion of Inapplicable Costs

KCPL has excluded two catcgories of costs that otherwise would be
automatically included by the URCS Phasc I1I program. but which represent elements of
service that are not used by the Montrose movement.

i.  Terminal Switching

KCPL’s Montrose traftic is. as the parties agreed, unit train service. See
electronic workpaper ~6-8-2007 Submission.pdf.” Furthermore, the origin and
destination activities are performed on loop tracks without the general switching of cars.
Likewise. KCPL's Montrose trains are not otherwise assembled, disassembled or
switched in a terminal,

Per the Board's instruction in Major Issues, KCPL included all of the loop
track miles when calculating the loaded miles input. Sce electronic workpaper “loaded
miles_UP PRB Origin.xls.” Thus, the origin and destination aclivitics costs are [ully
accounted for. To avoid a double count and recognize the obvious fact that no terminal

switching occurs on the Montrose movement, KCPL’s witness Crowley set the terminal
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switching minutes (at origin, destination and interchange) to zero minutes in the URCS
Phasc III program.
ii., Private Car Payments

As in the case of terminal switching, the URCS Phasc 1l program
automatically includes a system average allocation of private car allowance payments
madec by a railroad to a select group of shippers. However, as noted in Part 1, Circular
111 Item 4140 specifically excludes any such mileage allowance payments in connection
with KCPL’s Montrose tratfic.

Mr. Crowley excluded the mileage allowance payments from the URCS
Phase 111 cost model by changing the detailed parameter for car mile rental costs to zero.
Specifically, dctailed parameter number 49 in the batch Phase 11T URCS costing process
was changed from the system average default value to zero.

c. MNA Divisions

In Part 1. KCPL discussed the opcrational facts and elements of the
UP/MNA lecasc agreement that define the nature of MNA'’s share of the Montrose
revenucs: namely, that MNA is a line-haul participant in a joint line movement that

receives a division of revenue as compensation for its service contribution.’

7 The Lease is included as Exhibit [I-A-5. A highly confidential version of the
Lease, including more recent, non-public amendments, is included as electronic
workpaper “MNA Lease - HC.pd[.”
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As explained supra, KCPL.'s witness Crowlcy calculated the variable costs
associated with the MNA movement based on Western Region URCS, and combined
those variable costs with the costs he calculated for UP's portion of the Montrose
movement. Consistent with cstablished procedures for costing joint carrier linc-hauls,
Mr. Crowley treated the division received by MNA as an offset to UP’s revenucs.

d. Indexing

URCS is calculated on an annual basis. In order to determine the variable
costs by quarter, KCPL has indexed the 2006 costs that it developed to each quarter 10
rellect the wage and price levels applicable to the quarter being examined. KCPL
followed Board-approved procedures for the indexing it performed. See ICC's 1E3-80
indexing procedurcs supplemented by Ex Parte No. 411, Complaints Filed Under Section
229 of the Staggers Rail Act of 1980, 365 1.C.C. 507 (1980), and Wisconsin Power &
Light Company, supra, at 1005-1006. See also clectronic workpapers “UP06 Phase 111
Index inc RO1.xIs™ and “Western Region Phase 111 index inc RO1.xls.” KCPI. notes
further that the composite index that it utilized for indexing is a general or price-inflation
index, not a cost index. Thus, no adjustments [or railroad productivity are retlccied in the

indexing process.®

® Productivity adjustments and their impact have been repeatedly recognized by the
Board and others. See Railroad Cost Recovery Procedures-Productivity Adjustment,
Decision served March 24, 1989; Railroad Accounting Principles, Final Report by
Railroad Accounting Principles Board, September 1, 1987; Ex Parte 290 (Sub-No. 4).
Improving Railroad Productivity, Final Report of the Task Force on Railroad
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e. Cost of Capital

KCPI. has used the Board’s most recent railroad industry cost of capital
determination in calculating the variable costs for the movement of coal to the Montrose
Station. See Ex Parte No 538 (Sub-No. 9), supra This cost of capital equals 17.9%
before taxes, based upon the statutory tax rate. As discusscd in Part [, however, KCPL
endorses reform of the cost of capital methodology in the manner advocated by WCTL,
and reserves the right to modify its cost calculations and/or seck reconsideration of any
findings by the Board in this case, based on subsequent changes in that methodology.

f. Rates and Resulting R/VC Ratios

When compared with the common carrier rate levels set by Circular 111
(including the fucl surcharge), thc UP/MNA variable cost levels produce revenue-to-
variable cost ratios that range [rom 194% to 220% for shipments in aluminum and stcel
railcars for the 1Q06-2Q07 time period. Revenue-to-variable cost ratios for all

movements are grealcr than 180%. See Tables 11-A-1 and I1-A-2.

Productivity. A Report to the National Commission on Productivity and the Council of
Economic Advisors, Washington, D.C., November 1973. See also ICC, Proceedings
Productivity Measurement Conference, November 26, 1974,
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3. Alternative Variable Cost Calculations

As discussed above and in Part 1, failurc to reflect actual tarc weights for
the KCPL railcars and exclude terminal switching and private car allowance costs from
the variable cost calculations burdens KCPL with phantom costs and improperly biases
the outcome in UP’s favor. To demonstrate the magnitude of this bias. KCPL performed
an URCS Phase III calculation which ignores the KCPL car tare weights and runs the
program using, the first nine (9) inputs described by KCPL in the traffic and operating
characteristics section supra, without excluding terminal switching and private car
allowance costs Bcfore performing the calculation, however, KCPL's witness Crowley
separately correcied certain errors in the R-1-related inputs for the UP-specific 2006
URCS databasc, as explained below.

a. Correction to UP’s Terminal Switching Costs

UP’s 2005 and 2006 Form R-1's contain faulty information related to train
switching hours, which lcads to a misallocation of total costs between running and
switching lunctions when developing URCS terminal (origin, destination and
interchange) switching costs.

To demonstrate the problem, KCPL has used the UP 2005 R-1 and URCS
data, because 2005 is the last year that the STB relcased URCS formulas, These same
problems described below also arc included in UP’s 2006 R-1 and URCS formula that

was developed and used in KCPL's evidence.
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TABLE II-A-8
Companson of Switching Seryice Units of Major Class 1 Rayroads - 2005

up  BNSI CSXI NS

1 Tran Switching Locomolive Unit Miles 1/ 29,234 4844 7716 8,483

2 Iran Switching Hours 2/ 2,181 39 1.286 834
3 Carload Originations & 1erminations 3/ 21,032 18,959 18814 18247
4 Carloads Recerved or Delivered 4/ 6,923 5.406 2,245 3.612

17 Annual Report R-1, Schedule 753, Line 12 (000
2/ Annual Repurt R-1, Schedule 755, Line 116 {000}
JLRCS Bol.21CO?

4 LRCS Bol.216C08

Table 11-A-8 shows that UP reported train switching locomotive unit miles
(Line 1) arc over 500 percent greater than the same metric reported by BNSF. almost 300
percent greater than the same metric reporied by CSX Transportation ("CSXT™) and
almost 250 percent greater than the same metric reported by Norfolk Southern Railway
(“NS™), even though these carriers handle approximately the same amount of traffic
(Lines 3 and 4).

Table 11-A-8 also shows that UP reported train switching hours (l.ine 2) are
almost 600 percent greater than the same metric reported by BNSF, 70 pereent greater
than the same metric reported by CSX'T, and over 150 percent greater than reported by

NS.

[I-A-25



The train switching locomotive unit miles and train switching hours are
uscd 10 allocate annual costs between switching and running functions in UP’s R-1 and in

URCS. Table 11-A-9 shows these allocation factors for the four railroads evaluated.

TABLE I1I-A-9
Allocation Factors Uor $ ing L otal Cosis Between Switchin Running In URCS - 2005
Item up BNSF CSX1 NS
(1 2) {3) H 5
Maintenance
i Allocated 1otal Yard and Road Switching Mainienance/Depre- 215%  129%  135% 58%
ROI 1/
2 Allocated [olal Running Mantenance/Depre-ROI 2/ I185% 871% 865% 912%
] Total 1000% 1000% 1000% 1000%
Road Operations
4 Allocated 1oLl road Switching Operations Expense/Depre-ROI 9 6% 16% 8 8% 81%
3/
5 Allocated Total Runming Operations Expense/Depre-ROL 4/ 90 4% 984 912% 916%
6 1otal 1000% 1000% 1000% 1000%
Yaurd Operatigns
7 Allocated 1otal Yard Switching Operations ot 1000% G002 100 0%
8 Allocated Total Running Yard Operations 00% 00% 0% 0 0%
9 Total 1000% 1000% 1000% 1000%
' Imed-lTme2
2'  URCS B31.205C04
1 LRLS DEL417CO1 divided by LRCS DIL191C0S
& lmeov-lmed
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By reviewing the allocating factors in the “*Maintenance™ and “Road
Operations” portions of Table II-A-9, it is apparent that because of the misallocation of
train switching metrics identified in Table II-A-8. UP has misstated the total allocated
dollars to the different switching functions (Table II-A-9, Lines | and 4).

Once the Table 11-A-9 allocated switching dollars are calculated in URCS,
they are converted to a cost per switch engine minute. The 2005 URCS cosl per switch

cngine minute for the four railroads evaluated are summarized in Table 1I-A-10 below.

TABLE 11-A-10

Swiich Eppine Minut $
llem Up BNSE  CSX]T NS
(n ) 3) £} {5
1 Switch Engine Minute Yard Maintenance/Depre-ROI Unit Cost 1/ $2654 S2549  $199y 1178

2 Swiich I'ngine Minule Road Operations Expense/Depre-ROI Unit Cost $1761 5049 51153 $1026

2

3 Switch Engine Minute Yard Operations Expense/Depre-RO1 Unit Cost $2433 $3506 $2555 $2392
3/

4 Total Switch Engine Minute Unit Cost 4/ $6848 $6545 S5708  S4596

17 URCS (D81 720C01x D8I 607C01) + {DEL720C0N2 x DAI 608C01) (DSLTIC03 x

D81 609CV1

o LRCS(DSL721C0 I DELaU7C T 1= iDEL721CO2 « DI S08COL) + (DELT2ICH x
D3L.609C01)

3 URCS({DSL722C01x DELLOTCOLY - (D8] 722C02 a DSL6ECO1) + (DRI.722C03 x
1)2L.609C01)

4 Imel 1 [ne2 lmel
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Table II-A-10 demonstrates that UP’s 2005 switching engine minutc cost
(Column (2)) is substantially higher than any of the other three similar sized railroads in
the comparison group.

The next step in the evaluation process is to compare the switching minutes
per event for the road switching component. Table IT-A-11 below makes this

demonstration for the UP and the other three comparably sized railroads that were

evaluated.
TABLE 1I-A-11]
Road Swilching Mnu load - 2005
liem 1 BNSI CSX1 NS
(1} ()] (3) 4) (5
1 Tramm Switching Hours 1/ 2181 k1LY 1286 834

2 Percentage ot Switkching |lours Required for Industry Switching2/  50022% 57370% 65364% 64 931%

3 Percentage of Switching Hours Required for Interchange Swiiching 9056%  8998% 4291°%  7054%

¥
4 Carload Oniginations and Terminations 4/ 21,032 18,959 18,814 18.287
5 Carloads Recerved or Delivered 5/ 6,923 5.406 2,245 3.612
6 Train Switching Minutes per Industry Lvent 6/ 3 0579 2 681 1777
7 I'rain Switching Minutes per Interchange kvent 7/ 1712 o3y 1475 0977

17 Annual Report R-1 %ch 755 11ne 116 (000)
2 URCS Bel.217C00
¥ URLSHOL217C10
URCS R6L21e0 0
URCS Bl 16COR

-4 Fa I-_:

Imelx60xLme2rLine !

2

Lime I 60 x Lme 3/ Line %
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Table II-A-11 demonstrates that UP"s road switching minutes per carload
for system average originations or tcrminations are considerable greater than the same
metric for the other railroads cvaluated (Line 6). A similar conclusion is drawn when
UP’s road switching minutes per carload for a system average inlerchange event is
compared to other evaluated railroads (L.ine 7). Given the similarities among the
railroads in terms of traffic volume, mix, system operation, eic., there is no logical
cxplanation for such disparities.

By combining UP’s overstated cost per switch engine minute from
Table I1-A-10 with UP’s overstated train switching minutes from Table II-A-11, UP’s
system average train swilching cost per carload can be developed, as shown in Table 11-

A-12 below.
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TABLE 1I-A-12
Tran Swirching Cost Per Carload « 2005

ltem e BNSE CSXT NS
() (2) M th (5
1 Trawn Swiiching Minutes per Industry Event )/ jimn 0579 2681 1777
2 Tramn Swilching Minutes per Interchange Lvent 2/ 1712 0n3ig 1475 LTy
3 I otal Swnch Engine Minute Unit Cost 3/ 56 848 §6 545 $5 708 $4 596
4 Tram Switchimg Industry Cost per Carload 4/ $85259 SI5162 361205 832664
5 Frun Switching Interchange Cost per Carload 5/ $23446 $4170  $16836  S8983

17 Tabled lineé
2 Tubled lmne?
3 Lable %, Lie 4
4/ Lme 1 x Spat Pull Rano- 2 0 « 2 Temunals x Line 3

3/ Lme 2 x Lmply Retum Ratio- 20 x 1 me 3

Table 1I-A-12 compares UP’s 2005 system average cost per carload for
train switching at origin and destination to the other three railroads evaluated (Linc 4).
Table 11-A-12 also compares UP"s 2005 system average cosl per carload for train
switching at interchange to the other railroads evaluated (Line 5). In both cases, UP’s
syslem average train switching costs arc higher than those of BNSF, CSXT and NS by
margins that cannot be explained by differences in the nature of the railroads’ operations.
The logical conclusion is that UP has misallocated switching minutes in its reporting,
which if not corrected, obviously would skew any calculation of variable costs that

includes terminal switching,.
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Becausc KCPL docs not have access 10 UP data supporting its 2006 Annual
Report Form R-1, KCPL followed the procedures used by the ST in devcloping its
"URCS Phase 111 formula when questionable data is identified. The STB describes this

process as follows:

“We¢ have substituted surrogate valucs in the URCS Phasc III
data bases where the values calculated by Phase IT of URCS
seem questionable. For example, we made replacements for
‘negative values, values generaled from scant data, poor data,
missing data, etc. We lifted these substitute values from the
best alternative data available and entered them into the
Phase Il files for the users’ convenience. However, users
should apply known actual costs and/or operating statistics
when they can.”

The solution employed by the STB when questionablc data is identified is to
substitute regional values for the questionable data. Table II-A-13 below identifies the
substituted 2006 western regional values that were used in licu of the questionable 2006

UP switching data in developing costs presented in Exhibit II-A-6.

% Section of Rail Costing, Uniform Railroad Costing System (URCS), Phasc 111 Data
Substitutions  See elcctronic workpaper “Substitutions 2003 doc”.
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TABLE 1I-A-13

Sclution For Umon Pacifjc Misgllpcation Of Road Swiiching - 2006

Iiem
()

Switch Lngine Minute Linit Cost Operating I xpense 2/

Switch Lngine Minute Linnt Cost Depre-Leases Fxpense

2
¥

3 Swch kngine Minute Unit Cost ROl Lxpense 4/
4  Total Switch Lngine Minute Unit Cost 5/
5§ Swiytch I'ngine Minutes per Industry Swiich 6/

a  lrain Switching

b Yard Switching

c lotal
6 Switch Lngine Minutes per Interchange Switch 7/

a  Tram Switching

b Yard Switching

¢ lowl
I Westem Regiun URCS Excluding Union Pacific
2 2006 Western Region URCS Lxcluding Unson Pawafic F11 111C01
2 2006 Westem Region URCS Lacluding Union Puaifice FLL111C02
4 2006 Western Region URCS Lxcluding Umea Faufic KIL11C0N
5 lwmel+lme2 Twel
o 2006 Western Region URCS Lacludmy Umon Pacmfic F2L104C25

2006 Western Region URCS Eacluding Union Pacific | 21 104C26

Western Region 1/
(5)
54 32486
$0 45814

$i 6u632
$6 38932

U 834

4 669
5503

U 459
2 568
3027
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In developing the Phase III costs displayed in Table 1I-A-6, the terminal
switching costs per minute and the switching minutes appearing in Table II-A-13 were
substituted for the questionable 2006 UP data.

b. Rates and Resulting R/VC Ratios

Exhibit 11-A-6 demonstrates the significant distortion in variable costs, and
ultimately the jurisdictional threshold, that occurs when the KCPL car tare weights arc
ignored and non-cxistent terminal switching and private car allowances are assumed to be
part of the Montrose service. KCPL submits that the Board’s and the governing statute’s
interest in accurate adjudication of the variable costs clearly supports the operating
parameter corrections that KCPL has made. See, e.g, 49 U.S.C. §§ 10101(13) and

11163.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

KANSAS CITY POWLR & LIGHT
COMPANY

Complainant,
Docket No. 42095
V.

UNION PACIFIC RAIL.LROAD COMPANY

Defendant.

R i L TR S S T S

PART III
STAND-ALONE COSTS
As stated in Part I, KCPL and UP have stipulated that the challenged
rates exceed the maximum levels produced by application of the stand-alone cost

constraint of the Coal Rate Guidelines.

IM-A -1



BEFORE THE
SURFACE TRANSPORTATION BOARD

)
KANSAS CITY POWIiR & LIGHT )
COMPANY )
)
Complainant, )

) Docket No. 42095
V. )
)
UNION PACIFIC RAILROAD COMPANY )
)
Detendant. )
)
PART 1V

UNREASONABLE PRACTICE!

UP’s establishment of a 2,100,000 ton cap on the volume of coal that
KCPL can ship to the Montrose Station annually constitutes an unreasonable practice
under 49 U.S.C. § 10702. As explained below, KCPL's cxpectled baseload gencration
requirements from the Montrose Station make it likely that KCPL will burn 1n excess of
2.1 million tons for at lcast the next five (5) years, and the historic pattern of UP service
to Montrosc has been to hold out to transport 100% of the stations PRB requircments.
Inasmuch as KCPL has no altcrnative means of transporting coal to Montrose, UP’s 2.1

million ton cap under Iltem 4140 of Circular 111 makes its common carricr service terms

' The evidence presented in Part 1V is sponsored by Messrs. David Laffere and
Edward Blunk. Mr. Latfere is KCPL’s Manager of Fucls, and Mr. Blunk is KCPL's
Manager of I'uct Planning.
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inadequate to meet KCPL’s reasonable request. Therefore, KCPL respectfully requests
that the Board order UP to eliminate the cap. or at least raise it to 2.4 million tons.
A. Background

KCP1. has responsibility for the generation, transmission, distribution and
salc ol electric power to more than 505,000 residential, commercial and industrial
consumers throughout a 4,700 square-milc service arca encompassing all or parts of 24
counties in western Missouri and castern Kansas. To meet the generation requircments of
its customers. KCPL relies upon four (4) wholly or partly-owned coal-fired gencrating
facilitics. and a forty-seven percent (47%) interest in the 1,166 megawatt, Woll Creek
Nuclear Generating Station. As noted in Part 1, KCPL"s coal-fired capacity is comprised
of the 657 megawatt [atan Station (70% owned by KCPL), the 1,418 mcgawatt LaCygne
Station (50% owned by KCPL), the 563 mcgawatt Hawthorn Station, and the 510
megawall Montrose Station. The Montrose and Hawthorn Stations are 100% owned by
KCPL. Together with the Wolf Creck Station, the coal-fired facilities provide KCPL.
with 2,790 megawatts ol baseload generating capacity. In addition, KCPL maintains
1,265 megawatts of gas and oil-fired peaking capacity. and a wind cnergy generation
facility capable of producing 100 megawatts, for a total of 4,155 megawatts.

KCPL also is a member of the Southwest Power Pool (“SPP”), which is a
regional transmission organization ("RTO™) operating with the approval of the Federal
Energy Regulatory Commission. The SPP is responsible for maintaining the reliability ol’
the electric system throughout its service territory, which encompasses all or part ol eight

(8) states, and for coordinating the planning and opcrations of the transmission sysicms
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under its control. As a member of the SPP, KCPL is required 1o maintain a capacity
margin of at least 12% of its projected peak Summer demand. KCPI. maintains this
reserve through its generation asscts, powcer purchase agreements and peak demand
reduction programs. The capacity margin is designed 1o ensure the rcliability of the
clectric transmission and generation systems in the event that an electric gencrating
station experiences an operational failure. Such protections inure to the benefit of all
members of the SPP.

B. Historical Shipments to Montrose and Circular 111

UP and its predecessors have provided service from thc PRB o the

Montrose Station for over 20 years under various contracts. The most recent contract.
UP-C-30239, expired at the end of 2005. In the last few years of the contract, KCPL

shipped PRB coal in the volumes shown in lable 1V-1.

TABLE V-1
Historical Volume of PR3 Coal
Shipments to the Montrosc Generating Station

2001 1.850,364
2002 1,671,593
2003 1.626.543
2004 1,935,438
2005 2,034,397

Particularly in 2004 and 2005, KCPI. saw a steady increase in the amount ol coal being
burned at the Montrosc Station, such that for the first time coal burn exceeded 2.1 million
tons in 2005. At the time, the rise in the required volumes of coal was not a matter of

concern, becausce {
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} In fact, prior to UP’s conversion to the Circular 111
pricing platform, KCPL’s rclationship with UP largely focused on ensuring that KCPL
met the minimum annual volume requirements under the contract. More volume was
ncver perceived as a problem; {

}

UP’s unprecedented inclusion of a 2.1 million ton volume cap in its
Circular 111 publication poses an immediate threat to KCPL.’s ability 1o meet its future
coal necds, which are driven both by demand and by the mix of coal quality available for
dedication to Montrosc.? It also compromises KCPL's program 1o rebuild its coal
inventory to deal with the risk of UP service interruptions, which have been serious and
recurrent.

By lctter dated December 22, 2005. KCPL requested that UP revise the
volume limit, citing the reasons noted above. See electronic workpaper *12-22-05
letter.pdf.™ By letter dated December 29, 2005, UP declined to make the requested

adjustment. See clectronic workpaper “12-29-05 letter.pdf.”

2 Montrose utilizes both 8800 and 8400 Btu coal. When supply considerations
restrict the availability ot 8800 Btu coal, KCPI. must acquire and burn more tons of 8400
B1u coal to meet equivalent generation levels.

* While UP appeared to recognize that it could not completcly eschew its common

carrier responsibilitics, it nevertheless implied that a higher rate of $15.84 (not including
the fuel surcharge) would apply.
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C. Projected Coal Requirements for Montrose

KCPL has determined that its future coal requirements for the Montrose
Station will average more than 2.1 million tons per year through 2012. As is typical in
the electric utility industry, KCPL’s forecast includes an expected and a high scenario for
Montrose. The forecasts arc shown in Table [V-2. See also clectronic workpaper I ons

Required.xls.”

TABLE 1V-2
Projected Volume of PRIB Coal
Shipments to the Montrose Generating Station

Year Expected Scenario (8400 Bru/lb) Thigh Scenario (8400 B/lb

2007 2,102,574 2,228,600

2008 2,105,867 2,219,433

2009 2,096,581 2,229944

2010 2,090,350 2,174,100

2011 2,267,504 2,392,003

2012 2,158,681 2,259,652
Average 2,136,926 2,250.622

‘The factors driving the above projections are addressed in the balance of this Part.
D. Anticipated Load Growth
As noted above, KCPL's Montrose Station is part of a larger generation
portfolio owned or partly owned by KCPL.. KCPL utilizes a comprchensive energy plan
to determine how to meets its customers’ nceds. The broad strokes of the energy plan are
ultimately filtered down to requirements by plant, and thcn‘ fucl by plant.
KCPL’s most recent projections of load growth for the next five ycars show

an expectation that clectric demand casily will outpace the capacity of its current
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gencration basc, as shown in the chart below — the driving factors are shown in the next

subpart.

Generation Need

KCP&L Supply Needs & Capacity

4800
Capacity with
4600 Additional [~ —=
Generation | | Tl
4400 — =
. 'KCP&L Supply
o 4200 g , i1 " Requirement'
E —-""'.‘l'-lnﬁ :*-\', 'll'ill:!. : g,y ! .I'l r ! .
" "\'Jllll.-" ll'
4000 1
3800 - : L t '
S Current 3 )
3600 - Capacityz o
3400 r Y T r

2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

1 Supply requirements include estimated average annual load growth of approximalely 2%, plus the required 12% reserve margin
7 Curront capacry changssl with oxpiraton of capacity contracts

See electronic workpaper “regulatory presentation.pdf” (also available from

hitp://w ww.greatplainsenergy.com/investor/prescntations/MO_RegAgree 329035.pdl)

With the anticipated shortfall in generation assets noted in the chart, KCPL

has sccured approval for a sccond unit at its Iatan Station, as well as the wind energy

capacity referenced supra. See, e g, Casc No. EO-2005-0329, /n the Matter of a

Proposed Regulatory Plan of Kansas City Power & Light Company, (Mo. PSC)

(“Proposed Regulatory Plan"). While the latan project is expected to be completed in

2010, KCPL’s gencration resources still are not expected to exceed the anticipated
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demand for electricity over the long term. See chart supra. Clearly. all existing
genceration resources will be utilized at or near their maximum capacity for the
foreseeable future.

Like its other assets, KCPL expects to continuc to utilize most of the
maximum available generating capacity at Montrose to meets its baseload needs.
Historically, the Montrose plant’s capacity ulilization typically ranged from 50% to 64%.
More recently. however, the plant has operated at 72% of its capacity. KCPL’s
anticipated load growth means that Montrose, particularly as a bascload plant, reasonably
can be expected to operate at or above current utilization levels. See electronic
workpaper “Montrose Capacity I'actors.xls.” The expected utilization of the Montrose
facility directly alfects KCPL’s coal requirements for the plant. All likcly scenarios
indicate that KCPL will need to ship more than 2.1 million tons of coal to Montrose
annually.

E. Factors Driving the Growth in Demand

KCPL’s forecast for overall future load growth has been accepted and
confirmed by the Missouri and Kansas Public Service Commissions. See Proposed
Regulatory Plan, supra. (decision issued July 28, 2005) and Docket No. 06-KCP-828-
RTS, in the Matter of the Future Supply, Delivery and Pricing of the Electric Service
Provided by Kansas City Power & Light Company, (decision issued August 5. 2005).
KCPL submits that the Board should take administrative notice of this forecast in
considering the evidencc presented. However, KCPL briefly will describe the lactors

driving the future demand for electricity.
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The Kansas Cily metro arca is in the midst of a major expansion of its
population and business development. According to the Mid-America Regional Council,
the arca’s population is expected to grow by approximately 20% over the next 25 ycars.
KCPI. ultimately will serve most of these new customers.

While population growth and expanding business are major factors in the
anticipated need for additional electricity, customers also arc using more encrgy than in
the past. Indeed. average household energy use is up 42% since 1986. See

http://w ww.kepl.com/cep/faqs7.himi#WhyPlan. Based on forecasts developed by KCPIL.,

the demand for clectricity in the Kansas City area will grow at an annual rate of
approximately two percent (2%) for the next 10 years. Id, see also clectronic workpaper
“IRP Documentation.pdf” for more details on KCPL’s demand forecast.
F. Dispatch Modeling

KCPL translates the expected overall demand for electricity into a resource-
by-resource level plan with modeling tools. Even though Montrose is a bascload plant.
and will be operating at or near fully capacity most times except during a plant outage,
KCPL’s integrated resource planning model (known as MIDAS) includes consideration
of Montrose as a generating source:

MIDAS is a state of the art. integrated system dispatch model

and financial model used for forecasting, budgeting and

resource planning. This model allows the user to input a

range of expected costs for key drivers such as fuel price, unit

operating costs, construction costs. system load growth. etc. .

. . 'The model then utilizes stochastic simulations to provide a

range of results for various alternative resource plans and
various future states for key drivers.
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Proposed Regulatory Plan, Direct Testimony of John R. Grimwade (KCPL) at 6 (July 13,
2005). The MIDAS modcl was the primary tool used to develop the tonnage levels
shown in Table IV-2.

G.  Southwest Power Pool

An additional factor impacting the expected output of the Montrose Station
relates to recent changes made by the SPP. In February 2007, the SPP implemented a
new encrgy imbalance service markel. This new market has new charges and penalties
which effectively change the economics of KCPL.’s system dispatch, resulting in higher
projected burns at Montrose. In particular. the SPP’s dispatching penalties disfavor the
usc of the Montrose plant for spinning reserve purposces thereby enhancing its bascload
role. This further confirms that Montrose will dispatch at a greater level for all periods.

H. Summary

UP’s unilateral imposition of a volume cap represents a break from the
established pattern of unit train coal transportation service to Montrose that has been in
place for over 20 years. As shown above, the 2.1 million ton annual limit that UP has
cstablished will severely jeopardize KCPL's ability to meet near-term projected

generation requirements.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

)
KANSAS CITY POWER & LIGHT )
COMPANY )
: )
Complainant, )
) Docket No. 42095
V. )
)
UNION PACIFIC RAILROAD COMPANY )
)
Defendant. }
)
PART V

WITNESS QUALIFICATIONS AND VERIFICATIONS
This Part contains the Statements of Qualifications of the witnesses who are
responsible for the Narrative portions of WFA/Basin's opening evidence (and the
exhibits and workpapers referred to therein) identificd with respect to each witness.

1. DAVID L., LAFFERE

Mr. LalTere is the Manager of Fuel for KCPL. The specific evidence that
Mr. Laffere is sponsoring relates 1o the relevant background information regarding the
Montrose Generating Station and KCPL s relationship with UP as presented in Part I.
Mr. Lallere is also co-sponsoring (with Mr. Blunk) the unreasonable practice evidence

presented in Part 1V.
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Mr. Laffere has been in his position with KCPIL. for approximately two (2)
years. Prior to that time he was the Supervisor, IFuel Logistics and he has held other

positions within KCPI.. In total, he has 24 years of experiencc in the utility industry.

V-2



VERIFICATION
I, David L. Laffere, verify under penalty of perjury that | have read the
Opening Evidence of Kansas City Power & Light Company in this proceeding that I have
sponsored or co-sponsored, as described 1n the foregoing Statement of Qualifications,
that I know the contents thereof, and that the same are true and correct. Further, I certify

that I am qualified and authorized to file this statement.

David L. Laffere z i

Executed on July 26, 2007.



2. THOMAS D. CROWLEY

Mr. Crowley is an economist and President of L.IE. Peabody & Associates,
Inc., an economic consulting firm that specializes in solving economic, marketing. and
transportation problems. The specific evidence Mr. Crowley is sponsoring relates to
quantitative market dominance, and specifically the defendant railroads’ variable cost of
transporting the complainant’s traffic (Part 11-A).

Mr. Crowlcy is a graduate of the University of Maine trom which he
obtained a Bachelor of Science degree in Economics. Fe has also taken graduate courses
in transportation at The George Washington University in Washington, D.C. He spent
three vears in the United States Army and has been employed by L.E. Peabody &
Associates, Inc. since February, 1971. He is a member of the American Economic
Association. the Transportation Research Forum, and the American Railway Engincering
Association.

As an economic consultant, Mr. Crowley has organized and directed
economic studies and prepared reports for railroads, freight forwarders. and other
carricrs, for shippers, for associations, and for state governments and other public bodies
dealing with transportation and related economic problems. Examples of studies in
which he has participated include organizing and directing traffic, operational and cost
analyscs in connection with multiple car movements, unit train operations for coal and
other commodities. freight forwarder facilitics, TOFC/COFC rail facilitics, divisions of
through rail rates. operating commulcr passcnger service, and other studies dealing with

markets and the transportation by different modes of various commodities from both
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castern and western origins o various destinations in the United States. The nature of
these studies enabled Mr. Crowley to become familiar with the operating and accounting
procedures utilized by railroads in the normal course of business.

Additionally. Mr. Crowley and/or his associates have inspected both
railroad terminal and linc-haul facilities used in handling unit train coal movements from
the Eastern Coal Ficlds to various utility destinations in the southeastern portions of the
United States. These ficld trips were used as a basis for the determination of the traffic
and opcrating characteristics lor specific movements of coal.

Mr. Crowley presented testimony betore the ICC in Ex Parte No. 347 (Sub-
No. 1), Coal Rate Guidelines - Nationwide, which is the proceeding that established the
methodology for developing a maximum rail rate bascd on stand-alone costs. He has
submilted evidence applying the ICC’s (now the Board’s) stand-alone cost procedurces in
numerous rail rate cases. He has also developed and presented numerous calculations
utilizing the various formulas employed by the ICC and Board (both Rail Form A and
URCS) to develop variable costs for rail common carriers. In this regard, Mr. Crowley
was aclively involved in the development of the URCS formula, and presented evidence
to the ICC analyzing the formula in Ex Partc No. 431, Adoption of the Uniform Railroad
Costing Svstem for Determining Variable Costs for the Purposes of Surcharge and
Jurisdictional Threshold Calculations.

As a result of his extensive economic consulting practice since 1971 and his
participating in maximum-rate, rail merger, and rule-making proceedings before the ICC

and the Board, Mr. Crowley has become thoroughly familiar with the operations,
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practices and costs of the rail carriers that move coal over the major coal routes in the

United States.



VERIFICATION
I, Thomas D. Crowley. verify under penalty of perjury that | have read the
Opening Evidence of Kansas City Power & Light Company in this procceding that I have
sponsored, as described in the foregoing Statement of Quahifications, that T know the

contents thereof, and that the same arc true and correct. Further, 1 certify that I am

ez

Thomas D. Crow'ley

qualificd and authorized to file this statement.

Executed on July 30, 2007.



3. WILLIAM E. BLUNK

Mr. Blunk is the Supervisor of Fuel Planning for KCPL. The specitic
evidence that Mr. Blunk is co-sponsoring (with Mr. Laffcre) relates to the unreasonablc
practice cvidence presented in Part [V.

Mr. Blunk has becn irll the Manager of Fuel Planning or a similar position
with KCPL for 23 years. Prior to that time he was an analyst for KCPL. In total, he has

25 years of experience in the utility industry.



VERIFICATION
I, William E. Blunk, verify under penalty of perjury that I have read the
Opening Evidence of Kansas City Power & Light Company in this proceeding that I have
co-sponsored, as described in the foregoing Statement of Qualifications, that I know the

contents thereof, and that the same are true and correct. Further, I certify that I am

qualified and authorized to file this statement. C/

William E. Blunk

Executed on July X(52007.
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Exhibit I-1

UNION
PACIFIC

UP CIRCULAR 111

UNIT TRAIN COAL COMMON CARRIER CIRCULAR

APPLYING ON:

UNIT COAL TRAINS FROM THE

POWDER RIVER BASIN OF WYOMING

Govermed, except as otherwise provided herein, by UFC 6000-series;
UP 6004-scries and UP 6603-scrics.

\ Issucd By:
G.H. OSLER - PUBLICATION MANAGER
K.A. EYMANN - PUBLICATION MANAGER

Linion Pactfic Railroad Company
1400 Douglas Strect Omaha, NE 68179

Issucd Augwnt 18, 2005 N
[fMealive  March 31, 2004 LE N
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GENERAL RULE ITEM 1 (Revision A)
DEFINITION OF ITEM SYMBOLS

A-Add

C - Clhange
D - Docrense
| - Inccase
X -Capire
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GENERAL RULE ITEM § ( Revision J)
Itemn Re-lssued: Aug. 18,2005 Effective: Aug 23, 2005

Symbnl Index of General ltems
Item/Version
001A  Definiuon of Item Symbols
C 0053 Index of tems
I0E  General Rules and Definitions
200A  Service/Rawe Selecuon Option 1
30D  Service/Rate Selection Option 2
400E  Form - Shipment Volume Commitment Certsficate

index of Rate liems

Ulimate Destination
2510E CO, Pueblo, Comanche Generating Station
JL20E (A, Muscatine, Muscatine Generaung Station via Cliaton, 1A interchange
3130 1A, Cedar Rapids, Pralric Creek or Sixth St. Gen Stations via Cedar Rapids, [A interchange
3140E 1A, Marshalltown, Sutherland Gencrating Station
37128 1L, Chicago, KCBX Termina) for furtherance o specified plants
i 3215C L, Cora, for furtherance 1o specified plants
3221A IL, Coffeen, Coffeen Generating Station rail direct via UP-NS
32308 1., Joppa, Electric Encrgy Ine.
3236 L, Sommer, Edwards Plant
3236 1L, Meredosia, Meredosia Generating Station via barge
3236 1L, Lis, Newton Generating Station via Chicago interchange with CSX
Cl 4000A 1L, Chicago and W1, Superior for furtherance 1o specified plants
3310F IN, Michigan City, Michigan City Generating Station via Chicago, IL inferchange
33i0F  IN, Wheatfield, Schahfer Generaung Station via Chicago, IL iterchange
3500A KY, Calvert City, via UP-CNIC-PAL for furtherance 1o specified plants
1 3620D LA, Rodemacher, Rodemacher Generating Station
41208 MO, 81 Joseph, Lake Road Generaung Station
41303 MO, Sibley, Sibley Generaung Staton via Kansas City Interchange
4140C MO, l.adue, Montrose Generating Station
41508 MO, Hill Crest, Menamec Genenating Station

1 4160D MO, Rush Tower, Rush Island Generating Station via barge

1 4160 MO, West Alton, Sioux Generating Station via barge
4170B MO, West Labadie, Labadie Power Plant

I 4210E  MN, 8t, Paul, High Bndge Generating Slation

47108 NC, Grand Islend, Plowe Gencraing Station
[ 4720D NE, Hastings, Whelan Generating Station
5330A OH, Warrcnton, via UP-NS-WE for furtherance W specified planls
5331  OH, Warrenton, vie UP-NS-WL for furtherance 10 specified plants
5332 OH, Warrenton, via UP-CSX-WE for furtherance to specified plants
6110F | X, Smuthers Luke, Pansh Generaung Station
6620C WI, Wisconsin Rapids, Kraft Diwv Plant
6620C W1, Biron, Biron Div Plant via Wisconsin Rupids {nterchange
6620C W, Stevens Pt, River Div Plant via Wisconsin Rapids Interchange
6630D WI, Alma, Alms Generaling Siation via barge
66100 WI, Genoa, Genoa Generating Station via barge
6610D  WI, Cassville, Dewey Generating Stationvia barge
66350F WI, Pleasunt Praine andOak Creek, PleasantPrainic Power Plant and Oak Creck Power Plant
S010B Export to Spain via Cora, 1L

Isyued August 18, 2005 Page | of 1
Fflectuve March 31, 2004 UP 111 Irem

___Lxpugnon _ Decembey 31, 2025 Congludeduntivspaze )
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GENERAL RULE [TEM 104 { Rovision E)
ltem Re-lIssued Mar 4,2005  Effective Apr |, 2005

General Rules and Definitions
For purposes of applying this Circular, the following will govern.

Commadity/Coal: Coal, a muneral substance whose Standard T'ransportation Commodity Code (STCC) us set forth in
the Sumndard ' ransportation Commodity code tariff ICC STCC 6001-Sercs, begins with the two digits 11 This
Circular does not apply to dried, enhanced or beneficiated coal (synthetic coal), having the STCC number 29-911-91

Origin(s): UP served coal mine origins in Campbel! and Converse counties in the Southern Powder River Basn of
Wyom ing.

Destination(s): Rail station capable of receiving tramnloads of Coal as specified in individual Rate Items,
Shipper: Party who 1s paying the freight charges under this Circular
UP: Union Pucific Railroad Company

Rafiraad: UP and any other mil carmer that is a party to this Circular for @ jont rate to the specified Destination as
listed an [tema 1000-9999 of thas Cireular.

Rates: Are in U.S. dollars and cents pernet ton of 2,000 Ibs  Rates apply only for Coal consumed at the station(s)
noted in the ltem Description of the Rate ltem, unless otherwise provided.

Rate Item Schedule of rates, charges, and terms applicable to particular Destnation.
Diversions: Diversions may be permitted under certain circumstanges, as pravided in UP Circular 6603-Series

Request for Service: Transportation under this Circular will take place on the Southen Powder River Basin joint
line which is subject to intense use. In order to maximize the utihization of the rail lines and loading facilitics for the
benefit of all parties involved in transportution of Coal from Origins, UP must coordinate with its jount owner of the
radl line, the mwne operators, and Shippers. Shipper requesting transportation under this Circular must provide a
*Monthly Coal Tonnage Forecast” as provided m [tem 250 of UP Circular 6603-Series. That Item defines the
monthly process for the submission of forecasts by buth the receiver of coal and the producer(s) who will loud those
tons fo- shipment via UP.This condition applics tn addition t any specific notice requirements stated in this Circular.

Shipper Owned or Leased Equipment: Mvans railcars owned, leased or otherwise furnished by Shipper for
transportation under this Circular.

Raliro..d Owned or Leased Equipment Means railcars owned, leased or otherwise furmshed by Rarlroad for
trunsportalion under this Ciecular.

Equipiaenl: If Rate {tem for Destination specifies Shipper Owned or L.eased Equipment, Shipper will provide
sunable equipment at ne charge to Raulroad. Railcars shall be compatible with the loading facility and the unloading
facahity

All rail ;ars used for transportation under iis Circular shall be open-top hopper or gondola ralears, and shull have a
marked capacity sufficient to meet the Mwnimum Lading, Weight per Raucar ag specttied in the Rate ltem for
Destination.

I oaded railzars shall not exceed the maximum gross-weight-on-rail (*GWOR") associated with the route ol
movement, butl in no case greater than 286,000 Ibs. In some comidors the GWOR will be less than 286,000 Ibs, in
which case Railroad will note in the applicable Rate Item the maximum weight capabilny on the route of movement

Such railcars shall also meet or exceed the Association of American Railroeds ("AAR™) Interchange Rules, us
amended from time to ime, and shall have been inspeciled and approved by UP for safety sn accordence with Federal
Railrow] Admnistration ("FRA") regulations, as amended from ume to time,

Issued August 18, 2005 Page 1ot
Effetive  March 31, 2004 ur 111 Iemn
__kxpiavon  December 31, 2025 [& M) DEX:
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Transportation under this Circular is subject to the provisions of the AAR Interchange Rules, including those rules
goveming railcar repair, maintenance,damage, or desiruction, in a manner prescribed by the “Field Manual of
Interchange Rulcs”™ and the "Office Manual of the Interchange Rules” adopted by and currently in use by the AAR.
UP alvo recommenxds compliance with UP CMI 950302 (Car Mainienance instructions) as outlined in [tem 225 of UP
6603-Serics.

Freight Charges: Freight charges shail be cajculated based on the greater of the actual lading weight of all Coalina
train as determined by welghing pursuant lo the rulcs in UP Circular 6603-Serics, or the minimum tender per

shipm =nt weight, which is specified by Destination in the Rate Item. 1fRailroad owned or leased equipment 1s
propetly loaded, and if solely due 1o Railroad, fewer than the number of railcars required 10 meet the minimum tender
per sh.pment are provided to load, frelght charges will be based on the actual lading weight

Payment: Railroad may mvoice Shipper by means of mail or electronic transfer of documentation. Shipper shall pay
the amount mvolced by means of mail or electronic transfer of funds within |5 calendar days afler date of invoice.
Late payment and other credit terms shall be in accordance with UP's credlt terms as published m Rule 62 of UFC
6000-Senes. 1f Shipper fails 1o pay In accordance with the requirements or iof, in UP's sole discretion, adverse credit
condit:ons occur which could affect Shipper's sbility 1o meet payment terms, UP may revoke credit pnvileges and
instilute ary one or mere of the Revocation of Credit and Other Remedies procedures outlined i UFC 6000,

Notices: Notices to UP should be addressed to:

Attn: General Director -1.0gistics and Demand
Umion Pacific Railroad
Marketing and Sales Energy Group
Stop 1260
1400 Douglas Strect
Omaha, NE 68179
Fux (402) 501-0163

Notices to CNIC should be addressed to:
Aftn. AVP Coul Marketing
Canadian National Railway
234 Donaid Street
Winnipeg, MB, Canada R3IC 4B4
FAX (204) 934-7375

Nouces to Norfolk Southern should be addressed to,

Attn. Senior Vice President Energy & Properties
Norfolk Southem Corp.
110 Franklin Road
Roanoke, VA 24042-0026
FAX (540) 985-6398

Notices lo Paducah & I.ouisvilie Railway should be addressed to
Altn AVP Markeling & Sules
Paducah & Lowsville Raitway
1500 Kentucky Ave.
Paduceh, KY 42003
FAX (270) 444-4388

Nctices to Wheeling & 1.ake Ene Railway should be addressed to.
Atn VP Coal Marketing
Wheelng & Lake Ene Raillway
100 Cast First Street
Brewster, Ol1 44613
FAX (330) 767-7024

Other GGeaeral Rules: Shipments made under this Circular shall be subject o Circular UP 6603-series or ils
successars, which contains the General Loading Rules, Accessunal Charges and Fuel Surcharge for Coal 1rains

Issucd August 18, 2005 Page 20of)
Effecive  March 31, 2004 uP i1t item
Mion, _December 31,2025 Lontnued on neatpage )
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Origireting in Wyoming and related ftems,

Services or other matters not specifically addressed in this Circular shall continue to be governed by and paid for in
accorcanc: with rules, regulations, statutory provisions and provisions of the applicable tariffs, rules circulars,
publications or in other apphicabie rate and scrvice terms established under 49 U.S.C. Section 11101. Such rules,
regulation: and provisions, as amended from time to time, are herein incorporated by reference without being
specifically listed. To the extent any such rules, regulations or provisions as they relate 1o the parties hereio are
inconsistent with the terms of this Circular, the terms of this Circular shall govern. When reference is made in this
Circul ar to 1arifYs, circulars, items, notes, rules, eic., such references are continuous and include revisions and
supplements to and successive 1ssues of such tariffs, circulars, items, notes, rutes, etc.

In the :vent of any conflict between the terms of this Circular and the terms of the Rateltem, the provisions of the
Rate ltem shall govern

lssued August 18, 2005 Page lofl
I MTecuve March 3}, 2004 Urin ltem
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GENERAL RULE ITEM 200 { Revision* A )

11em Re-issucd August 2, 2004
Service/Rate Selection: Option 1

OPTION 1: Uit Train Shipments - No Volume Requirement
These terms and conditions will apply to transportation under this Circulur if Shipper elects Option 1
Yolume: No volume commitment applies under this option.

Anouul Yolume Estimate:For planning purposes, Shipper shall advisc Railroad of 1ts intent Lo ship under this
Circular as specified in Monthly Coal Tonnage Forecast. In additlon, not later than October 1 cach year, Shipper shall
provide to Railroad &n estimate of tons of Coal anticipased 10 be Joaded in the next calendar year by month ("Annual
Volurr e Estimaie™). Shipper shall attempt 1o load Coal in approximately even monthly increments within cach
calendar year I Shipper decides to begin shipments within any time-frame other than a full calendar year basis, then
Shapper shall provide Rmlroad an Annual Volume Estimate for the remaining months of that calendar year, ninety
calendar days prior to the first shipment, unless otherwise mutually agreed

Service: Railroad shall use reasonable efforts to tranaport Coal based on the circumstances when the transportation
ocours  Raalroad shall not be responsible for delays due to weather, track maintenance or construction, equipment
fallures, embargoes, Acts of God, labor activities, including strikes, denial of or limlitation of access to truck
vontro:led by any party other than Railroad, or events outside the control of the Railroad. Railroad intends to use
reason.ible efforts to deliver the Annual Volume Estimale and the Monthly Coal Tonnage Forecast fumished by
Shipper but has no binding obligatzon 1o comply with these planning estimates,

Rate:Option 1 rate 1n the Rate ltem applics in relurn for the hmited Lability terms as follows. In exchange for paying
the rate: pyblished 1n Option 1 of the Rate Item, Shipper agrees that in no event will Railroad's responsibility for
damages exceed the sales price of the Coal at Ongin. The fuel surcharge in UP Circular 6603-Series, licm 690
applies Railroad may adjust rates subject ta 20 days' notice for increases

Full-Value Liabilicy Rate: In return for paying a rate greater than the Oplion 1 rate as published in the Rate Jtem,
Shipper mey recover full damages, if any, as pn:wu!ed in 49 U.S.C. 11706. To make a shipment subject to 49 U.S.C
i 1106 Shipper must comply with these provisions.
Shipper shall notify Rauroad no less than 72 hoursbefore the shipment is relcased for transportation that the
Shipper chooses 10 utilize the Full-Value Liability Rate.
2. Shupper shall prepay a rate equal to 250% of the Option ! Rate published in the Rate Item upplicable
Deslination; and
3 Shipper shall note on the shipping instructions that the shipment 1s subject to the Full Value Liability Rate us
pravided m this Circular

Issued August 18, 2005 Page lofl
Hffective  March 31, 2004 ur il f1em
|___Lxpnaton,  December 31,2023 Concluded ongspage |
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GENERAL RULE ITEM 300 ( Revision. D)
Item Re-issued Jun &, 2005 Effective uly 1, 2005

Service/Rate Selection: Option 2

OPTION 2: Unit Train Shipments - Three-year or Longer Volume Commitment

Option 2 raes in the Rate [tem will apply only if Shipper agrees 1o be bound by the Minimum Volume Requirement
as set iorth m the Rate liem by execuling the Volume Commitment Certificate ("Certificate") found in Item 400 of
this Circular. In retum for Shipper's volume commitment, Railroad commits to transport Coal loaded by Shipper and
moving in Shipper Owned or Leased Equipment, subject 1o these terms and conditions ("Service Commitment”) and
to charge rates as defined by Volume Year in the Rate Item and fixed as of the date of the Certificate subject 1o
adjustment only by fuel surcharge ("Rale Commitment™). If Shipper ¢lects to utilize Railroad Owned or Leased
Equipnent, as specified in the Rate Stem applicable to & Destination, Shipper will receive Rate Commitment in setutn
for its volume commitment.

1_Definitions and Rules

Volume Commitment Period: Volume Commitment Period consists of 36 or more consecutive months during
which the Minimum Volume Requirement, Rate Commitment and Service Commutment (if applicable) are m force,
A Volume Commitment Peniod comprises three or more conseculive Volume Years or 12 or more consecutive
Volume Quarters. A Volume Commitment Pcniod may begin on the first day of any calendar quarter not Jess then
nincty [90) days and not more than twenty-four (24) months afler Shipper submits signed Certificate. The maximum
duration of the Volume Commitment Penod will be determined by the rate columns offered in the Rate Item.

Volume Year: Volume Year consists of 12 consecutive calendar months, A Volume Year also consists of four
conseclive Volume Quarters. A Volume Year does not have to comcide with a calendar year, but the starting date
for the first Volume Year must coincide with the first day of the Volume Commitment Period and will always begin
on the first day of a calendar quarter

Volume Quarter; Valume Quarter consists of three consecutive calendar months. A Volume Quarter must
correspond Lo a calendar quarter. The starting date for the first Volume Quarter must coincide with the first day of the
Volum: Commitment Peniod.

Certificate Submission: When Shipper submits the Ceruficate clecting to ship under Option 2, the Certificate must
include a good fath, non-binding estimate of the amount of Coal Shipper projects shipping between Origins and
Destinetion for cach Volume Quarter during the Volume Commitment Period. The estimate will be used only for
planning purposcs. The completed Certificaic shall be submitied 10 Railroad {10 the address/fax number siated 1n the
nolices section of ltem 100) not less than ninety (90) days and not more than twenty-four (24) months before the
Volumr Commutment Period begwns  Certificates are not assignable. In the event of a conflict between the terms ot a
Ceruficate and the terms of & contract, the terms of the contract shall govern.

Commutment Rate: The rate applicable for each Volume Year for transportation subject to respective volume and
service commitments ("Commitment Rate”) is found in Columns 2 and above in the Rate [tem applicable o
Destination The Commeiment Rutes shall be the rates in the Rate Item on the date Shipper submits the Certuficate
No adjustments other than the fuel surcharge will apply to the Commitment Rates duning the Volume Commitment
Period Sulject to 20 days’ notice for an increase, Railroad may adjust the Commitment Rates st any time before UP
recervy e signed Certificate for a Destination  Smipper Certificutes received afler notice of a rate increase but before
the rate increase becomes effective will take the increased rate

Minlmum Yolume Requirement: Shipper choosing Option 2 commits to load for transportation a mimmum volume
of Coal Irorn Campbell and Conterse countics in Wyoming via the route specified i the Rate Itemn in each Volume
Year duning Volume Commitment Penod  The “Minimum Volume Requirement” for a Destination is specified w the
Rale [tem for that Destination

If the Minimum Volume Requirement contains 4 percentage requirement, Shipper shall send a wnitten statemoent
withirt Lty (30 days afer the end of Volume Year to Raulroad cerufyang,.( 1) the ltal number of ons of Coal
receivedl via any trensportation maode at Destination ungmaunyg i Campbell and Converse Counties in Wyoming (2)
the total nurnber of tons of Coal on which freight charges were paid under this Circular, and {3} whether the Shipper
has sati: fied the Mimimum Volume Requirement  ifShipper tails to satisly the Mimtmum Volume Requirement,

issued August 18, 2005 Page 1ofd
Effecive  March 31, 2004 UP L1 Iiem
____Lxpusbior December 31, 2025 Continyed on nextpuge |
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Raliroad shall be entitied to compensation in the form of Liquidated Damages as determined below.

Liquidated Damages: [f Shapper fails to meet 1ts Mimimum Volume Requirement, Shipper shall pay Rafroad, not as
a penalty, but as compensation for lost traffic in the form of liquidated damages, agreed upon as reasonable, and
intended by the parties o be the sole and exclusive remedy for Shipper's fallure to meet the Minimum Yolume
Requirement, an amount equal to $3.00 for each shortfall ton

...... ] /i RRer Lh

A. rvlee Commitment: Raiiroad commits 1o for each Volume Quarter and Volume Year the amount of
Coal nominated by Shipper as provided herein,

f]

Nemety (90) days before each Volume Year, Shipper will nominate in good farth the number of tons of Coal it wishes
Rallroad to transport to Destination for the upcoming Volume Year by month. The nominated tonnage must be
raiable. A monthly nomination is ratable if it is no more than 10% greater or 10% less than one-twelfth of the
uggregate Volume Year total  If Shipper uses both Shipper Owned or Leased Equipment and Railroad Owned or
Leased Equipment, this nomination shall specify the tons designated for transportation in Shipper Owned or Leased
Equipment.The "Service Commitment Volume™ will be the lesser of (a) the aggregate of the nominated tons for the
Destination for each Yolume Quarter or {b) the aggregate of lons nominated for the Destination in the Monthly Coal
Tonnage Forecast Process specified in UP Curcular 6603-Series, ttem 250, for the same Volume Quarter. The Service
Commitment appties anly to those tons committed by Shipper as determined by the Service Commitment Volume.

B. Cycle Time Estimate: Cycle Time Esumate Is the Railroad round-trip transit time between Origin and
Destination, and is provided in the Rale Item for each Desiination requiring Shipper Owned or Leased Equipment as a
good farth esimate for equipment planning purposes only Cycle Time Estimate does not include loading or
unloading ume, ume elapsed for delays caused by events of Force Majeure, or lime elapsed for delays caused or
requested by Shipper or Shipper's mine operator  Actual cycle time will vary and may be above or below the Cycle
Time Estimate. If the Rate applies only to an interchange with another rail camer, the Cycle Time Estimate 1s for
ioadded and empty time on UP only

C. Shipper Owned or Leased Equipment: If the Rate Item for the Destnation specifies Shipper Owned or Leased
Equipment, Shipper and Ralroad will mutually egree on the number of trainsets Shipper will provide to transport the
Service Commutment Volume. Railroad reserves the right 1o limit the number of tramsets in service whenever, 1n
Railroad's sole judgment, the addition of more trainsets will imparr fluidity or would not materially increase the
amount of Coal delivered to Destinalion  Railroad linutation on the number of trainsets below the number mutually
agreed-upon with Shipper shall not selieve Ratiroad of its Service Commitment except as otherwise provided in D,
Service Commitment Performance or 1Y, Force Majeure,

D. Service Commitment Performance: If Shipper loads Coni al a ratable monthly pave and Reulroad fuls 1o
transport Coal made avalable for timely loading by Shipper or Shipper's mine operator for reasons aunibutable solely
1o the Railroad, Shipper has the right to notify Rarlroad of its calculation of tons required to meet the Service
Commitment Volume for the previous Volume Quarter. Such notification must be made no later than (IReen (15)
busincss days afler the term of the Volume Quarter has expired

Railryad shall not be responsible for tonnage shortfalls awributable to the following

1 Delays resulting exther directly or indirectly from events, actions, and/or requests attributable to Shipper or
Shipper’s mine operator,

2 Delays in loading or unloading {except where such delays are caused 1n substantial part by Railroad),

3 Inability of Shipper’s mine operator to load Coal or inability at Destination to unload Coal,

4 Insufficient supply of Shipper Owned or Leased Cquipment, except when Railroad himits the number of wainscis
fumished by Shipper,

5 Force Majcure events affecting either party, or

6 Limitation on access lo trackage not within Raxlroad's sole control, provided that Rasiroad make reasonable efforts
t regain access or 1o remove limitation

In addition, 17 Rate Item applies only to the UP portion of &n interline route, UP shall not be responsible for detays
attnibutable w connecting carner's Jnability t aceept Lrans at interchange or delays on the connecling carrier'’s portion
of the route 1T Shipper fails o meet s Mimmum Volume Reguirement due to Railroad's service failure, or Raitroad's
limitatkm of trainsets furnished by Shipper, Shipper's Minimum Volume Requirement will be adjusted downward for
such failures

Issued August 18, 2005 Page 2003
Effectine  Muarch 31, 2004 UP 1IN Item
t __Exoiwcauon.  Decomber 3], 2025 SLonunwedonvexipaee
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Once Railroad receives notice of Shipper's calculation of tons required to meet the Service Commitment Volume,
Railroad shall have fifteen (15) business days to respond. When Shipper and Railroad have agreed in writing upon
the amount of Coal required 1o satisfy the Service Commitment Volume ("Shortfall Volume™) Railroad shall have
Rinety (90) days (o satisfy the Service Commitment by any means deemed appropriate by the Railroad, including the
use of Railroad Owmed or Leased Equipment at the same freight rate in effect during Volume Querter when shortfall
aruse Shipper shall work with Railraad to ensure availability of Coal at Onigins to load Shortfall Volume tons. If
Railroad transports more Coal to a Destination than the Service Commitmest Volume during a Volume Quarter, thal
extra Coal shail be credited against any Shortfell Volumes occurving in the following four Volume Quarters Coal

during & Volume Quarter using additional resources provided by Railroad shall be credited against any
Shartfall Volumes for the previous Volume Quaster or credited toward future Shortfall Volumes, if any. If Shortfat)
Volume occurs in a Volume Quarter and Shortfall Volume has not been cured by application of credits for prior
surplus deliveries or deliveries in theS0-day period following agreement on Shortfall Volume, Shepper shall be
entitled to appropriate compensaticn in the form of Liquidated Damages as determined below,

E. Liquidated Damages: If Ruilroad fails to meet its Service Commitment, Rajlroad shall pay Shipper, not as 8
penalty, but as compensation for obtaining an aliernate fuel supply or any other damages, in the form of hquidated
damages, agreed upon as reasonable, and intended by the parties Lo be Shipper’s sole and exclusive remedy for
Raiiroad's fuilure (o meet its ServiceCommitment, an amount equal to $3.00 for each un-cured shortfull ton.Shipper
shall invoice Railroad by means of mail or electronic transfer of documentation Railroad shall pay the amount
invoiced by means of mall or electronic transfer of funds within 15 calendar days after date of invorce

1L Service for Moves o Railroad Qwoed or Leased Equinment

Aoousl Velume Estimate: Not later than October | each year, Shipper shafl provide to Railrond an estimaute of tons
of Coal anticipated to be loaded m the next calendar year by month ("Annual Volume Estimate”) The nominated
tomnage must be ratable A monthly nomination is ratable 1f it is no morc than 10% greater or 10% less than one-
twelfth of the aggregate Volume Yeur lotal

Service: Railroad shall use reasonabie efforts to transport Coal based on the circumstances when the transportation
occurs Railroad shall not be responsible for delays due to weather, track maintenance orconstruction, equipment
failures, embargocs, Acts of God, labor aciviues, including stnkes or events outside the control of the Raulroad
Ralroad intends to use reasonable efforts 1o meet the tesser of the Annuat Volume Estimute for a Destinalion or the
aggregate annual total of the Monthly Coal Tonnage Forecast furnished by the Shipper, but has no binding ubligation
1o comply with these planning esumaies. In no event will Railroad's responsibility for damages exceed the value of
Coal gt Origin  If Shipper fails {0 meet 13 Minimum Volume Requirement due solely to Raslroad's service failure,
Shipper’s Minsmum Volume Commutment for that Volume Year will be adusted downward for such failure.

1Y, Force Majeure:

If anyparty 1s delayed in or prevented from the performance of its obligations under this Circular fur al least twenty-
four (24) consecutive hours, beginning from the ume dwsatulity actually commenced, as a result of an event beyond its
coatrol. including an Act of God; accumulation of snow and/or rce or other sdverse weather conditions sufficient 1o
impede the movement of trans or train crews, war; nswmection, riot or ather civit disturbance; explosion, fire,
dermiment, destruction of or damage to right-of~way, including bridges; sinke, lockout or other labor disturbance, the
farlure of the Minc Operator Lo load requested Coal (*Force Majeure”), such party's obligations and those of such
other parties affected thereby shall be suspended for the durstion of such Force Majeure, PROVIDED, HOWEVER,
thatt the parties shall muke all reasonable cforts to contsnue 1o meet their obhigations for the duration of the Forve
Majeure

In arder for a declurution of Force Majeure o be eflfective, the party experiencing the Force Majeure event shall notify
in a umely fashien and in wniting all other partics as to the nature of the Force Majeure, when it began, and its
projected duration  Such party alse shall noufy in a umely fashion and it writing all other parues upon the cessation
of the Force Majeure.

The parties shall muke all reasonable efforts to eliminate or abate such Force Majeure and resume their obligations
expediiously upon its cessation.except that no party hercto will be required w acquiesce to an unfavorable seitlement
of any labor dispute

The suspension of any obligations owing o & | oree Mayeure shall neither cause the 1¢rm of any Volume
Commitment Certificate to be extended nor affect any nghts accrued under any Volume Commitment Certificate preor
1o the Forve Mayeure The Minimum Volume Requirement shall be reduged by 1/365th und the Service Commitment
Volume shall be reduced by 1/90thfor each continuuus 24-hour penod Juring which the Force Mujeure event existed

lssped August 18, 2005 Page 3of]
Effecuve  March 31, 2004 e i Item
|___Expirstion,  December 31, 2025 Congludedoncugpage |
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GENERAL RULE ITEM 400 ( Revision. E)
ltem Re-Issued  Mar 4, 2005 Effective Apr 1, 2005

Circular 111 Option 2 Volume Commitment Certificate

Certifleate #

(Assigned by UP)
Shipper Name:
Address:

Circular 111, Rate Ltem « for Rate Item Destination:
laterchange/Connection if spplicable:

If aiternative option exists in Rate [tem, Equipment Furnished by:
Rallroad Shipper Both

Flrst Date of Volume Commitment Period:

{Must be the first day of a calendar quarter, not less than 90 days or more than 24 months after signed Certificate is
submitted)

Last Date of Volume Commitment Period:
{Must be the iast day of a calendar quarier, 36 or more months after commencement daie, in increments of 12 months,
as determuned by rate columns offered :n the Rate liem)

Yolume Commitment Period Good-Faith Estimate of Tonpage:
(If both Shipper Owned or Leased Equipment and Railroad Qwned or §.cased Equipment, specify volumes for each)

Volume Year i Volume Year 3
Volume Quarter 1. Volume Quarter 9
Volume Quarter2- _ Volume Quarter 10 ——
Volume Quarter3, _ Volume Quarter 11,
Volume Quarter 4: Volume Quarter 12:
Volume Year 2
Volume Quarter §
Volume Quarter 6. __ ——
Volume Quanter?7 (Use attachment for additional
Volume Quarter 8 Volume Years 1f applicable)

Dy siguature below, Shipper acknowledges the reciprocal benefits under Option 2 terms and conditions and
agrees to be bound by the applicable terms and conditions set forth la this Circulsr and Rate Item associated
with Destination, All of the Option 2 terms and conditions set forth in Clecular 311 will be held constant for
the term of this Certificate, a3 well asthe Fuel Surcharge mechanlim set forth in UP Clrcular 6603-Series at the
tume of Certificate recelpt. If 8 change has been announced but iy aot yet in effect, the anncunced term,
cendition and/or rate will apply.

By Shipper

Title

Date.

Fax to: (402) 501-0163
Atteantion: General Director Logistics and Demand, Union Pacific Rasiroad Energy Marketing and Sales

Tssued August 18, 2005 Page Tof 1
Effective March 31, 2004 urP11l ftem

| Exousucn,  Decomber 35, 2025 Solpdedonthws ppe |
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Exhibit B

UNION . .
PRCISIE Item: 4140-C

UP 111 Itm Desc: MO, Ladue (Henry County)
Montrose Generating Station

Untt Coal Trams from SPRB to Montrose Generating Station,

Ladue {Henry County), MO
For blliing purposes wee the following rate authority: UP 1 [-4140-C
STCC/GROUP STCC DESCRIPTION
11 Cost

Prices are subject Lo Fuel surcharges

GENERAL RULE ITEM 4140 (Revision A)

Rauroad's Cycle Time Estimate in Shipper Owned or Leased Equipment 1s 138 hours, subject to terms and conditions
in ftem 300 of Circular UP 1 11,

Minimum Volume Requrrement for Option 2 rates 1s the greater of exther 95 percent of Net Tons received at Montrose
Generating Station, Ladue (Henry County), MO from Campbell and Converse Counties .n Wyoming via all modes of
transportation, or 1,600,000 Net Tons annually The maximum volume that Railroad witl transport under this item 15
2,100,000 Net Tons annually

GENERAL RATE APPLICATION RULES FOR ITEM 4140-C
I Free me to unload will be 6 hour(s)

2 Mileage allowance payment on private equipment will not apply

APPLICATION AND RATES

COLUMN RATE APPLICATION RULES
i Rates are in U.S dollars Per MNet Ton

Subject to a manmimum lading weight of 117 tons per car
Pnice applies in shipper owned or leased equipment

Price spphes if minimum tender per shipment is 12,285 Net Ton{s) Pnce applies if mmimum tender per
shipmentis | Tran

2 Rates are m U.S dollars Per Net Ton
Subject 10 a minimum lading weigh? of 117 wons per car
Price appites in shipper owned or leased equipment

Price applies it minumum tender per shipment 1s 12,285 Net Tun{s) Pnce upplics if muumum tender per
shipment 1s | Tran

3 Rates are n U S dullars Per Net Ton
Issuenl May v, 2004 Page lof?
Fltective July 1, 2005 Le i hem 413G 0
2025 Conynucd o1 uget nige
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COLUMN | RATE APPLICATION RULES
Subject to 2 mimmum Jading weight of 117 tons per car

Price applies in shipper owned or leased equipment

Price apphies of munimum tender per shipment 1s 12,285 Net Ton(s). Price apphes if minimum tender per
shipment s | Tran,

4 Rates are n U S dollars Per Net Ton,
Subject fo & mimmum lading weight of 117 tons per car
Price apphes in smpper owned or leased equipment

Pnce apphies 1f mimmum tender per shupment 1s 12,285 Net Ton(s) Pnce applies if mimmum tender per
shipment 1s § Tram

Cal 2 Col.3 Col 4
Col. 1 Rouie
ogth Ogptioa 2 Option 2 Option 2 CoddlG
! Year 1 Yearl Year 3 *

STCC: 11 Coal
From: ENERGY SPRI MINLS GROUP l
L—X2- MO, LADRIE 1584 1426 1483 1542l _Up |

NOTES DESCRIPTION

Issued May Y. 200+ frage 20l2
Ffiunve  July 1, 2005 Lrin fem 4100 L
Lapraton Decenbe, Jt, 2015 Concluded an this page
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TE OF SERVICE

Pursuant to 49 C FR Part 1111 3, | hereby certify that on this §2™ day of October,
2005. | causcd copies of this Verified Complaint to he served by overmight express couner on the
senior legal officer of Defendant Unton Pactiic Rarlroad Company (“*UP™) as follows

J Michael Hemmer, ksq

Union Pacific Ratlroad Company
1400 Douglas Street

Omaha, Ncbraska 68179

KelvinJ Dowd
An Atterney for Complamant
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LEASE AGREEMENT

THIS LEASE AGREEMENT, dated as of the //24 daw of

Locaono@ e~ . 1992, by and between MISSOURI PACIFIC RAIL-ROAD

COMPANY, a Delawara corporation ("Lessor") and MISSOURI & NORTHERN
ARKANSAS RAILROAD COMPANY, INC., a Kansas corporation (“Lessee"),.

RECITALS:

rallroad in the States of Arkansas,

from Lemsor as follows: the

A Lassse intends to lease cartain lineas aof

Missauri and Kansas

Carthage Branch trom

milepost 6§413.13 near Pleasant Hill, MO, to milepost £415.0

at Bergman, AR, and from milepost 113.0 at Guion, AR, to

milepost 259.0%5 near Diaz Junction, AR, a total distance

of 282.08 miles; the Clinton Branch from milepost 262.6

near North Clinton, MO, to milepost 340.5 near Griffich,

equation between mileposts 272 and 273);
8ranch from milepost 527.94

milepoat S544.66 near Jaoplin, MO,

miles;

a distance of 78.3 miles

(there is a 1.4 mile
the Webb City
near Carthage, MO, to

a distance of 16.72

the Atlas Branch from milepost 0.07 near Webb

City, MO, to milepost 6.43 naar Atlas, MO, a discance of

6.36 miles and the Wallis Spur from milepost 506.39 near

“‘lllsl HO'

distance of 5.8l miles,

aovey

indicated below.

to milepost 512.40 near Springfield, MO, a

including 0.11 miles of rights

Burlington Northern Railroad Company trackage as

By way of the assignment document

referenced in Section 14.07, the Lessor also will assign

Lo Leasee,

Lessor's trackage rights over 0.1l]1 miles of

1
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Burlingtan Northern Railroad Company (hereinafter “BN"“)
trackage in Springfleld, Missouri and over BN trackage
from chaining lt;tion 14187407 neaxr Aurora, MO, to
chaining station 10637+09+2354 feat near Springfield, MO,
as set forth in that separats agraement batweean lLessor
and BN dataed July 8, 1970. The foregoing trackage shall
ba referred to hereinafter as "Leased Premises".
B. The parties desire to enter into this Lease
Agresement to set forth the terms and conditions for the
use, management and operation of the Leassed Premises
describad above.
AGREEMENT :
NOW, THEREFORE, in consideration of the forsgoing and
other good and valuable consideration, intending to be legally

bound, the parties do heraby agree as follows:

SECTION I
LEASED FREMISES

SECTION 1.01 -- Lessor does hareby lease to Lessea and Lessee
does hereby leass from Lessor the Leased Premises described in the
Recitals above and the property described in Section 1.02.

SECTION 1.02 -- The Leased Premises shall include, without
limictation, right-of-way, tracks, rails, ties, ballast, other track
materials, switches., crossings, bridges, culverts, bulldings,
croesing warning devices and any and all improvements or fixtures
affixed to the right-of-way as L[ndicated on Exhibit A hareto
attached, but excluding radio and microwave communications
structures and equipment and any and all items of personal prapertyY

not owned by Lessor or not affixed to the land, including, without



Y e

limitation, raflroad rolling stock, locomotives, equipment,

machinery, toals, inventories, wmatarials and supplies. Hithin

thirty (30) days after the Commencement Date (which is defined in
Section 2.01), lLessor shall remove all its personal property from

the Laased Premises. Items not s0 removed shall be deemed included

in the Lessed Premises. Lasses sxprasaly acknowledges that Lassor

has previously leased and/or licensed portions of the Leasad

Premises. This Lease is made subiject to those leases and

licansess. Ta the extent that there exists, on the Leasad

Premises, proparty owned by such prior lessees or licensees, that
property may remain on the leased Premises to the extent permitted
by the terms of the lease or license under which it was placed on

the Laased Premiges.

SECTION 1.03 -- Lessee shall take the lLeased Premises in an

"AS IS, WHERE IS" condition and without any express or implied

warranties, §{ncluding but not 1limited to any warranties aof

merchantability and subject to: (a) resarvations ar axceptions aof

record of minerals or mineral rights, including but not limited to
all coal, oil, gas, casinghead gasoline and minerals of any nature

and character whatasoever underlying the Lsased Pramizes together

with the sole, exclusive and perpetual right to explore for,

remove, and dispose of said minerals by any means or mathods
suitable to Lassor. (b} all easements, public utility easements and
rights-of-way, howsoever created, for crossings, pipelines,
wirelines, fiber optic facilities, roads, streets, M.'ghuay- and
other iegal purposes; (c) existing and future bullding zoning,
subdivision and other applicable federal, state, county, muntcipal
and local laws, ordinances and regulations; (d} encroachments oOr

3
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other conditions that may ba revealed by a survey, title search ar

inspection of the property; (e) all existing ways, alleys,

privileges, rights, appurtsnances and servitudes, howscever

creoated; (f) any liens of mortgage or deeds of trust -nct;nbar.i.ng

said property; (g) the Lessor's exclusive right to grant any and

all easements, leases, licenses or rights of occupancy in. on,

under, through, above, across or along the Leased Premises, or any
partion therecf, for the purpose of construction, installation,

operation, use, maintenance, rspair, replacemsnt, relocation anad

reconstruction of any fiber optic facilities, signboards or coal
glurry pipeline PROVIDED, HOWEVER, that the eaxercise of these
rights shall not materially interfere with Lessee's railroad
oparatiaons, and that ths entry onto the Leased Preaises by Leasar
or an authorized third party in order to accomplish the forasgoing
purposes shall be upon prior written notice to Leasee, which notice
shall include a reasonably detailed explanation of the acts to be

taken or work to bas performed: and (h) the right, interests,

contracts, Aagreementa, leases, licenses and easements (which are

hereinafter referred to as "Lessor Agreements"” or “"lLessee

Agreaements” as defined in Sections 14.01 and 14.03) and any
Supplemental Agreements or Amendments thereto which are aor becoma
aeffactive on or prior to the Commencement Date hereaf. The Lessea
Agreements to be assigned to Lessee are identified in the attached
Exhibit B.

SECTION 1.04 -- Lessar agreas that it will. so long as Lesseae
{s not Ln default undar the terms and provisionx of this Leasea,
indemnify and hold Lessee harmless from and against any damages,
lossezs and losses of reasonably anticipated net income from its

4
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operation of ths Leased Premises (discounted to present value)
resulting from any forsclosure of any mortgage on any segment af
the Leased Premises or resulting from any actions by any mortgage
holder which adversely affects lessee's use and operation of any

seguent(s) of the Laased Premises.

SECTION II
LEASE TERM

SECTION 2.01 -- Unlexs this Agreament 1s terminaced earlier in

accordance with Section XV, Lassee shall have and hold the Leasad

Premises unto itself, its successors and assigns, for a term of
twanty (20) years beginning on the Commencemant Data. The
Commencement Date shall be five (S5) days after Lessor has notified
Lessaee in writing that Lassaor has satisfactory evidence of
compliance with the conditions precedent provided in Section V
unless such notice period is waived by mutual agrasment.

SECTION 2.02 -- Subject to Lessor's poasible reacquisition of
the Lesased Premises pursuant to this Agreement, Lessee shall have
the right to extend the term of this Lease three (J)) times for an
extended term of up to twenty (20) years for each extension.
Lessee shall notify Lessor of any election to extend the cterm
herecf by giving Lessor not more than 12 months, but not less than
6 months' written notice prior to the expiration of the then
current lease term.

SECTION 2.03 -- 1f, subject to the right of Lessor to evict or
remove Lessee from the Leased Premises by all available legal
means, Lessae holds over and remains in possessaion of the Leased
Premises following axpiration of the then current term, original or

extaended, or following an early termination of this Lease pursuant

“



®0 @0

to Section XV, such holding over will create a month-to-month
tenancy only. During any such hold over period, lessee agrees to
pay to Lessor as rent, a sux equal to one-twelfth (1/12th) of the
Annual Rental, as adjusted pursuant to Section 4.04, required

pursuant to the first sentence of Ssction 4.01 without, however.
any raduction pursuant to the schedule sat forth in Section 4.03.
Such monthly payments shall be due each month on the same day of
the month as the Anniversary Date of this Lease. Any profits or

losses from Lessee’'s qoperations during any holdover period shall

enure and accrue to the Lessee.

SECTION IIX
RAIL SERVICE

SECTION 3.01 -- Beginning on the Commencamant Date and
throughout the term of this Lease, Lessee shall be entitled to full
and exclusive use of the Leased Premises for the operation af
comman carrier rail freight service, including the right to access
and i(nterchange traffic directly with all prasent and future
rajilroads at Springfield, Joplin, Carthage, Lamar, Aurora and
Nevada, MO and Ft. Scott, KE. During the term hereaof, Leasor shall
not have the right to operate trains over the Leased Premises,
except that Lessor may abtain trackage rights between Diaz Junction
and lndependence, AR, after giving seven days' written notice to
Lessee t0 serve., on an exclusive basis, the Arkansas Power and
Light Company (APLL) plant located at Independence, AR, either at
APLL's request or at Lessor's sole discretion. Lessar would pay
Lessee $60,000 per year for these rights L{f they are obtained.
Lassor shall not grant trackage rights to any third party. Except

for the Southeast Xansas Rallroad opearation batween Nassau Junction

"o,
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and Nevada, MO, Lessor further warrants that as of the date of this
Lease, there is no other freight rail carrier to which Lessar. has
granted rights to use the Lesased Premises other than pursuant to
joint facility agreemants or arrangements that are superior to

those granted herein to lesses. During the tarm hereaf, Lessee

shall not grant to any third party the right to operate over the
Leased Premises, nor shall it enter into any commercial or other
agreement to move the traffic of any third party over the Leased
Premises without the prior writtun consent of Lessor. During the
term hereof, Lessee shall not use the Leased Premises for any
purpase other than for rail freight service, or with prior consent
of Lessor, rail passenger service.

SECTION 3.02 -- During the term of this Lease, Leasee will not

suspend or discontinue its operation as a common carrier by rail

over all or any part of the Leased Premisesa without first applying

far and obtaining from the ICC, and any other regulatory agency

with jurisdiction, any necessary certificate of public convenience
and neceasity or other approvals or exemptions from regqulation for
such discontinuance of operations over the Leased FPremines;
PROVIDED, HOWEVER, that Lessee will not seek such requlatory
authority, or Lf no regulatory authority is neaded, take any action
to suspend or discontinue its aoperations on the Leased Premises,
without first giving Lassor sixty (60) days' notice of Leszee’s
intent to do so.

SECTION 3.03 -~ Upon suspension or discontinuance of Lessee's
operations as a rail carrier of freight aver all or any part of the

Leasad Premises during the term or any sxtended term hereof, fOor

reasons other than events of force majeure or a lawful eabargeo,

v
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vhether or not pursuant €0 necassary and proper regulatory
authority as required by Section 3.02 of this Section I, Lessee
will promptly relinguish to Lassor possession of the Leased
Premises and this Lease Agreement will terminate as provided by
Gection XV of this Lease; PROVIDED, HOWEVER, any discontinuance of
service or abandonment of any portion(s) of the Leased Premises
which are inconsegquential to rall freight service over the Laased
Premises generally will be permitted and will not result in a
termination of this Lease or require relinquishment of possession
af the Leased Premises by Lessse.

SECTION 1.04 -- Lesasor may acquire the right to coperate over
the Leased Pramises batween milepost 259.05 at Diaz Junction and
milepost 270.00 near Indepaendence to serve APEL and, 1f this right
is exercised, Lassee shall no longer have the right to serve APLL,
and APLL shall become a closed industry served only by Leasor.
This right shall ba acquired affactive ssven days after Lesmea's
raceipt of Lessor's written notice to Leasee that Leasor desires to

begin oparation aver such trackage.

SECTION IV
RENT

SECTION 4.01 -- In conasideration of this Lease, and subject to
the terms and provisions set forth herein, Lessee agrees to pay
Lessor rent for the Leased Pramises in the amount of Ninety Million
Dollars ($90,000,000) per vyear payable annually in advance on the
lst day of March:; PROVIDED, HOWEVER. that subject to the provisions
of Saction 4.02 hareaof, for sach lease year that 95¢ or more of all
traffic originating or terminating on the Leased Premises 1is

interchanged with Union Pacific Railroad Company ar Missourl
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Pacific Railroad Company and any affiliated company., their
successors and assigns, Lessor agrees that it will waive or

parctially waive the rent for that particular year in accordance

with the schedule set forth in Section 4.03. The 95% level must be

achieved separataly and simultaneocusly on the Pleasant Hill-Bergman
(including connecting branches) and Guion-Diaxz Junction segments.
SECTION 4.02 -- The following traffic shall not be counted in

calculating either total traffic or the percentage of tratfic in

Section 4.03: (a) Industries open to recipracal switching at Ft.

Scott, K§; Lamar, MO; Joplin, MO; Carthage, MO; Aurora, MO; and
Springfield, MO as shown in Exhibit C, and (b} traffic that is
local toc Lessee, l.e., traffic which both orfginates and terminates
at stations on the Leased Premises or at the stations served by
Lessee pursuant to the Line -SILC contract bhetwean Lassor and Lassee
which is being exscuted by the parties concurrently with thia
Agreeament, and not involving line haul movement by any railroad
other than Laessee. Lassor will consider further excaptions to this
section on 4 case by case Dasis.

SECTION 4.03 -- Upon raquest of Lessor, on or bafore the lst
day of February of each year following the commencement of thia
Lease, Lassee shall submit a report, signed by an officer of
Lessee, certifying the amount and type of traffic originating Or
terminating on the Leased Premises during the prior calandar year,
the railroads (if any) with which all or portions of such traffic
ware interchanged, the volume of traffic itaterchanged with each
such railroad, and the total amount of rent due and payable for the
previous calendar year. The rent due from Lessee for the Year
shall be detsrmined by referance to tha percentage of the total

9
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traffic (as describad in Section 4.01, subject to the provisions of
Section 4.02) that was interchanged with Lessor, subject to the

tarms of Section 4.04, in accordance with the following zchedule:

PERCENTAGE OF THE TOTAL
TRAFFIC THAT WAS INTER-

CHANGED WITH LESSOR RENT DUE LESSCR
100 - 95% $ -0~
g4 - 835% $10,000,000
84 - 75% $20,000,000
74 ~ 65% $20,000,000
64 - 3IN $30,.000,000
54 - 4N $40.000.000
44 - 1I3% $50,000,000
34 - 25% $60,000,000
24 - 13% $70.000,000
14 - 5% $80,000.,000

lLessea shall pay to Lessor all rent determined to be
payable pursuant to this Section 4.031 on aor bafore March lat for
each calendar year following the commancemant of this Lease.

SECTION 4.04 -- Rent shall be adjusted each ywar to reflect
changes {n the Producer Price Index - Finished Goods (the “Index")
and the amount due each year shall be determined as follows:

The Index for the month Of December 1992 shall ba deemed
toc be the base {ndex (“Base Index"). Rent shall be adjusted
annually as of each December thereafter by multiplying the rent
ghown in Section 4.03 by a fraction, the denominator of which is
the Base Index and the numerator is the Index for the manth of
Decamber in each year. The term "Producers Price Index” shall mean
the Producer Price Index - Finfahed Goods (Reference Bame 1982 =
100), published by the United States Department of Labor, Bureau of
Labor Statistics, or, if the Producer Price Index ceases to be

published, such comparable index or measure of change in the

10
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pusrchasing power of the dollar as may then be in common usage of

adjustments in rents. Adjustments so made sach December shall be

effective for the following calendar year.

SECTIOCN 4.05 -- Lassee shall pay all due rant payments, and
all other payments required by this Lease, to Lessor at 1416 Dodga
Street, Omaha, Nebraska 68179, Attn: Senior Director of Interline
Marketing, ar at such other location or to such other individual as
may be designated by Lessor in writing .

SECTION 4.06 -~ If Lessees fails to pay any installment of rent
when due, and such failure continues for thirty (30) days, Lessee
shall pay interest at the rate of 28 over the prime racte of CHASE
MANHATTAR BANK, N.A., its successors and assigns, in effect on the

day the rent was dus, which interest shall accrue from the date it

was dus until tha date of payment. No such failure to pay any

installment will accrue any interest or constitute an Event of
Dafault in the event it {s determined that no rent was, 1ln fact,
payable by reason of the provisions aof Section 4.03.

SECTION 4.07 -- Acceptance by Lessor, its successars, assigns
or designees of rent or other payments shall not be deemed to
constitute a waiver of any othar provision aof this Lease.

SECTION 4.08 -- Upon racaipt by Lassor of the report required
by Saction 4.03, Lessor shall, upon giving at least fifteen (15)
days‘' written notice, have the right., at its sole cost and expense,
to review and audit all of Lessee's records relating to or forming
the basis for such report.

SECTION 4.09 -- As additional =maecurity for the payment by
Lessee to Lessor of any sums of money required hereunder to be paid
by Lassee, {t is agreed that in the svent Laessee fails, naglects or

11
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refuses to timely pay any sums due and owing to Lessor hereunder,
Lensor may use any and all sums which it may collect from any third
party and which may, in whole or 1n-par=. be payabls to lL.essee, as
an offset against any and all payments for which Lessee ia
delinquent. In addition, any sums at any time due and payable to
leassee by Lessor may alsc be used by Lessor and credited to
leassor‘s account to the extent of any delinquent payment owad by
Lassae to lLessor. Lessee doas hereby waive any and all claims,
demands and causes of action against Lessor which it may have or
claim to have as a result of Laessor'‘s use or implementation of the
provisions of this Section 4.09 and/or any offset.

SECTION V

As conditions precedent to either party's obligations

hareunder:

SECTION 5.01 -- Lessor and Lessees shall have received Board ot

Directors' approval for this transaction.

SECTION 5.02 ~-- There shall not be & work stoppage imminent or
in effact an the lines of Lessor or any of its atfiliated companies
as a result of the execution and/or implemantation of this Lease.

SECTION 5.01 -- Lessaea shall have acquired the right to
conduct rail freight sarvice over the Laasaed Premises from the
Interstate Commerce Commission, and shall have obtained such
judicial, administrative agency or other rsgulatory approvals,
authorizations or exemptions as may be necessary to enable {t to

undertake {ts oblligations hereunder.

12
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SECTION 5.04 -- Lessor and Lasssee shall not be prevented fram
gulfuunq their respective obligations under this Lease as a
rasult of legislative, judicial or administrative action.

SECTION 5.05 -- Lassor and lLessee shall execute trackage
rights agreements between Kansas City (Neff Yard) and Pleasant
Hill, MO and betwesn Diaz Junction and Newport, AR (Lessee over
Lassor's tracks) solely for the purpose of interchange with Lassor.

SECTION 5.06 -- Lessea shall not have discovered any contract,
agresament, award, judgment, title defect or condition which would
prevent Lessee from operating a rall freight operation on the
Leoased Premises in substantially the sazme manner as presently
conducted by Lessor. Upon execution hereof, Lessor shall make
available for Lassee's inspection and review all contracts, deeds,
agreements and documents partaining to or affecting the Leasad
Premises. Lessee shall notify Lassor in writing within forty-five
{45) days from date of execution hereof whether or not its review
of Lessor's records and the Leased Premises has satisfied this
condition precedent.

SECTION S5.07 -- Lessee and Lessor are agreeable tOo any
conditions which might be imposed by the Interastate Commerce
Commission or other requlataory body as part of the authority
required to consummate this transaction.

SECTION VI
MATNTENANCE

SECTION 6.01 -- During the term heresof, Lassee shall maintain
the Carthage Subdivision main track of the Leased Premises bstween
mileposts 643.13 and 259.05 to Class 3 standards, as defined by the

Federal Railroad Administration and capable of operating speeds af

13
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at least 40 miles an hour, with tha speed reustrictions in effect as

of the date of the Lease as shown in Exhibit D. All other leased

track shall be maintained to the class necessary to maintain speeads
as shown in Exhibit D at Lessee‘'s own cOSt and expense and to a
standard that is sufficient to continue rail freight service

copmensurate with the nseds of the rall users located thereon.

YLessor shall have no obligation under tha terms of this Lease to

perform any maintenance upon, or furnish any materials for the

mainteanance of the Leased Premises during the term heresotf.

shall comply with all applicable federal,

Lessee

state or local laws,
ordinances and regulations and shall protect the Leased Premises
against all encroachments or unauthorized uses. Lassee shal)l not
apply for any Federal or State funding for rehabilitation or
maintenance of the Leased Premises unless Lessor provides written
consent to such application.

SECTION £.02 -- Lessor shall have the right to inspact the
Leased Premises at all reasonable times. Lessor shall notify
Lessee {n writing of any deficiencies in Leasee's naintenance
program and Laessee shall, within ninety (90) days of lts receipt of
such notice, commence necessary repairs and maintenance and shall
proceed to complete same with reasonable diligence. Lessee may
relocate switches and industrial tracks from ane location on the
Leased Premises to another location on the Leased Premises upon
receiving sny necessary and proper regulatory authority and after
ten (1l0) days' written notice to Lessor. Any rehabilitation or
reconstruction, lncluding but not limited to that necesaltated by
an Act of God, will be the sole responsibi{lity ot Lessee. Such
maintenance will include any function which Lessar, but faor this

14
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Lease, would be required to perform pursuant to applicable federal,
state, and municipal laws, ordinances, and regulations.

SECTION 6.03 -- Nothing herein shall preclude Lessee, at its
scle cost and expsnse, from maintaining the Leased Premises to a
standard higher than the minimum herein provided, but lLessee mhall
not be required hereunder to do so.

SECTION 6.04 -~ Lessee's nmaintenance

cbligations heresunder

shall include, but shall not be limited to, highway grade

crossings, grade crossing signal protection devices, bridges,
culverts and other structures, and sub-roadbed. Lessee agrees that
all grade croszings and grade crossing protection devices will be
given a high priority in Lessee's majintenance program.

SECTION 6.05 ~=- Without the prior written consent of Le=ssor,
Leasee will not replace existing track and other track matarials
("OTM") on the Leased Premises with subztitute or replacemant track
or OTM having a lighter waeight, of lesser qQuality, or having a

lower fair market value. Such requirement shall also apply to all
other facilities leased hersundar. Any repair or replacement of
walded rail shall alsoc be welded. Lessee may make any replacement
and substitute with any matarial having the same or higher weight
and quality as the materials being replaced, without the prior
written consent of the Lessor, pDrovided that the wark being
performed by the Lessnee and the materials being provided by the
Lessee are sufficient to maintain the trackage to the standards set
forth In Sectian 6.01.

SECTION 6.06 -- Subject to Section XII, Lessee will pay,
satisfy, and diascharge all claims or liens for material and labor

or either of them used, contracted far, ar employad by Lesses

15
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during the term of this Laase in any constructiaon, repair,

maintenance, or removal on the Leased Premisss and any improvements

locatead - thereon, whether said improvements are the property of

Lesmor or of Lesses, and Lassee will indemnify and save harmless
Lessor from all such claims, liens, cor demands whatsoaver.

SECTION VII
ACCOURTING AND REPORTING

SECTIOKR 7.01 -- Lessee agreas to furnish to Leasor such copies
of reports partaining to Lessee and the Leased Premises praparad in

the normal course of Lessee's business as Leasor may reasonably
request and Lessee may lawfully furnish. Upon request, lessee will
daliver to Lessor copies of all financial statements showing the
financial condition of Lessee which are furnished by Lessee to the
Interatate Commercs Commission ("ICC"), FRA (pursuant tC any
agreament betwveen FRA and Lessees relating to financial assistance),
the Securities & Exchange Commission (“SEC") ar stockholderxs. All
such financial statements will be furnished to Lasscr at the same
time as they are furnished to other parties.

SECTION 7.02 -- Irrespective of any obligations of Lessee t0O
furnish financial statements to others, Lessee shall furnish Lessox
financial statoments prepared in accordance with generally accepted
accounting principles (which need not be in addition to those
furnished to others as aforesaild) fairly presenting the financial
position and results of operation of Lessee as and at the end of
each fiscal year. Such statements shall be furnished ta Lassor

within ninecy (90) days following the end of each fiscal year.

16
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SECTION VIXY
MODIFICATIONS AND IMPROVEMENTS

’ SECTION 8.01 -~ In connection with its use of the Leased
Premises, Laesaee shall have the right to remove, replace, add to or
relay elements of the Leased Premises in the interest of cost or
operating efficiency, provided that a continuous and usahle line of

railroad betwean the termini in effect on the Commencement Date is
maintained. Lessee shall have the right to apply the net proceads
from salvaged materials to maintenance or improvement of the Laased
Premises; provided that any such net proceeds not reinvestaed in the
Leased Premises shall be paid to Lassor. Improvements t'.o the
Leased Premises, whether normal maintenance or otherwise, will ba
traatad as capital expenditures or operating expenses under the
then current rules of the ICC; and, except as pravidsed in Section
8.03, such improvements shall become part of the Leased Premises
and, at the termination of this Lease, shall be the property of
Lessor unleas Laessor has determined that Lessee may retain
ownerahip as provided in Section 8.01.

SECTION 8.02 -- The provisione of Section 8.01 shall also
apply and govern any work or maintenance done by Lessee pursuant to
Section VI, On or before February lst of each calandar Yyear,
Lessee shall provide Lessor with a written summary of all salvage
or other materials removed from the Leased Premises, the proceeds
received therefor and the manner in which the procesds ware
reinvested. Failure to either reinvest such proceeds or pay any
unreinvested proceeds to Leasor within six months following such

raporting date shall, at Lessor‘'s sole discretion, constitute a

Dafaultr hereunder.
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SECTION 8.03 -- Prior to making any iumprovement of the uase.d
Premises to which it desires to restain ownarship, Lessee shall

notify Lessor of its intent to make such improvement, and its

desire to retain ownarship thereof. If lLessmor determines that an

improvesent may be removed or severed from the Leased Premises upon
tezmination af this Lease without diminishing Lassor's investment
in the Leased Premises and without interfering with the utilizatian
of the Leased Premises as part of an interstate rail system, Lessor
will notify Lessee that such improvesent shall ba Lessee's sale
property and may be rsmoved by Lessee upon tarmination of this
Lease subject to Section XV of this Lease. Regardless of eventual
ovnersihip, Lessee shall notify Lessor pricr to wsaking any
substantial improvement or modificaticn of the Leased Premises
costing in excess of $25,000.

SECTION 8.04 -- Lessee may from tims to time establish,
relocate or remove sidetracks or industrial spur tracks on Che
Leased Premises after Lesses obtains any necessary regulacory
authority. Lessar shall have no obligation to bear any cost of
materials, construction or maintenance of said {ndustrial sapur
tracks. That portion of any such spur track which is located upon
the Leasad Premises shall become part of the Lesased Preamises and,
upon termination of thiszs Lease, the property of Lessor. Any
industry track agreement executed by Lessee shall firzct be
submitted to Lessor for writtan approval, which shall not
unreasonably be withheld. All industry track agresmsents,
regardless of duration, shall contain provisiona indemnifying
Leasor and holding it harmiess from all liability in connaction
with the construction, maintenance or operation thereof.

18
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SECTIOR IX
REPRESENTATIONS AND WARRANTIES

SECTION 9.01 -~ LessCr respresents and warrants that:

(a) It has full statutory power and authority to enter into
this Lease and to carry out the obligations of Lessor hersunder.

(b) Its execution of and performance under this Lease do not
viclate any statute, rule, regulation, order, writ, injunction or
decree of any court, administrative agency or governmental body.

SECTION 9.02 -~ Lessee represents and warrants that:

{a) It is a corporation duly organized, validly existing, and

in good standing undar the laws of the State of Xansas and is

qualified to do business in the States of Arkansas, Missouri and

(b} It has full powsr and authority to enter into this Lease,

and, subject toc necessary judicial and regulatory authority, to

carry out its abligations hersunder.

(c) Upon expiration of the original or any extendsd term of
this Lease or upon termination herecf by Lessor pursuant to
Section XV, Lessee will bear any and all costs of protection of its
current or future employees, including former employees of Lessor
that may be employed by Lessee, arising from any labor protective

conditions impomad hy the ICC, any other regulatory agency ar

statute as a result of Lessee's leasa or operation of the Leasad
Premises and any related agreemontz Or arrangements, or arising as
a result of the termination of this Lease. Nothing contained
herein is intended to be for the banefit of any such employee nor
should any aemplovyee be considered a third party beneficliary

heraunder. Nothing in =zhiz Lease shall ba conatrued as an
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assumption by Leszee cof any cbligations to Lassor's current aor
former employees under collective bargaining or other agreements

that may exist or have sxisted between Lessor and its employees, or
any of them.

] SECTION X
IGATI (¢ P TES

SECTION 10.01 -~ During tha term hereof, Lassee will pay all

bills for water, sewer, gas and electzic service to the Leased

Premises. If Lessor is required to, or doces pay, any such bills,

Lessee will promptly reimburse Lessor upon receipt of a bill or
bills therefor. If the Lesased Premises are not billed separately
but as a part of a larger tract or parcal, Lassee shall pay that
portion of such bills as iz attributable to usage on or in
caonnection with the Leased Fremises.

SECTION 10.02 -- During the term of the Lsase, Lesses will
comply with all applicable faderal, state and municipal laws,
ordinances, and regulations.

SECTION 10.03 -- During the term of the Leasa, Lessee will
comply with all fedaral, state, and local laws, rules, regulations,
and ordinances controlling air, water, noise, hazardous waste,
golid waste, and other pollution or relating to the atorage,
transport, release, or disposal of hazardous materials, substances,
waste, or other pollutants. Except to the extent that such
activities are the responsibility af tha Lessor under
Section 10.04, Lessaa at itse own expense will make all
madifications, repairs, or additions to the Leased Premises,
install and bear the expense of any and all structures, devices, Or

equipment, and implement and bear the expense of any remadial
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action which may be required under any such laws,

rules,
ragqulations, ordinances, or judgments. During the term of this

Lease, Lessee will not dispose of any wastes of any kind, whether
hazardous or not, on the Leased Premises.

SECTION 10.04 -~ Lesses assumes the risk of and agrees to
indemnify and hold lessor harmless, and to defend Lessor against
and from any claims, costs, llabllitiesx, expsnses (including
without limitation court costs and attorneys' feas), or demands of
vhatsoever nature or source for any contamination or Znvironmental
Problems, latent or abvious, discovered or undiscovered, in the
real and chatteal proparty to be conveyed hereunder; for parsonal
injury to or death of persons wvhonsocesver (including without
limitation amployees, agents or contractors of Lessor, Lessee, Or
any third party), or property damage or destruction of whatsoever
nature (including without limitation property of Lessor or Lesses,
or property in Lessee's care, custody, or control, and third party
property}, where such contamination, Environmental Problems, injury
or damage arise out of acts, Oomissiong or events occurring on the
Leased Premises after the Commencement Date. Lessor assumas the
risk of and agrees to indemnify and hold Lessee harmiess, and tc
dafend Lessee aqgainast and from any claims, costs, liabilities,
expenses (including without limitation court costs and attornej
fees), or demands of whatzsoever nature or source for am
contamination ar Environmental Prohlems, latant or o¢bvious,
discovered or undiscovered, in the real and chattel proparty to I
conveyad hereunder, for personal injury to or death of person
whomsoever (including without limitation employees, agents O
contractors of Lessor, Lessmee or any third party) or propert
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damage or destruction of whatscever nature (including withaut
limitation property of Lessor or Lassee, Or property in its or
their care, custody or control, and third paz:ty property) where
such contamination, Environmental Problems, injury or damage arise
out of acts, omissions or events occurring on the Leased Premisas
priq; to the Commencemant Date, provided, however, Lessee has the
bu—:ﬂ-n of proving such contamination, Environmental Problems,
injury or damage arose out of such pPre-Commencement Date acts,
omission or events.

“Environmental Problems" means any cause or action under
the fedaral Comprehensive Environmental Response Compensation and
Liability Act of 1980 (as amended) and any cause or action arising
from similar federal, state or local legislation ar other rules of
law, and private causes of action of whatever nature which arise
from environmental damsage, contamination, toxic wastes or simflar
causes.

If Lessor‘s indemnification of Lesses for such
contamination or Environmental Problems beacomes effective, Lessor
has the right to assume sole control of and/or implement any order,
demand, plan or request, or defend against any cause of action of
whatever nature using legal and technical counsel of its choosing.

SECTION 10.05 -- Lesses will promptly furnish Lessor written
notice aof any and all (1) releases of hazardous wastes OI
substances of which Lt becomes aware which occur during the term of
this Lease whenaver such releases are required to be reported ta
any federal, state, or local authority, and (11) alleged water OI
air permit condition vioclationas. and (iii) any notificacionm
recelved by Lassee alleqging any violation of any state, federal or
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local statute, ordinance, ruling, order or regulation pertaining to

environmental protection and/or hazardous material, handling

To the extent practicable, such written
notice will identify the substance realeases, the amount raleased.

transportatcion or storage.

and the measures undertaken to clean up and remove the reslaasad

material and any contaminated so0il or water, will identify the

nature and extent af the alleged viclation and the measures taken

to eliminace the violation, and will certify that Lassee has

complied with all applicable ragulations, ordera, judgments or

dacreas in connaction therewith, or the date by which =uch

compliance is expected. Lessea will also provide Lessor with
copies of any and all reports made to any governmental agency which
relate vo such releases or such alleged violations during the term

of this Lease.

SECTION 10.06 -- During the term of this Lease, Lessor will

have the right toc enter the Leased Premises for the purpose of

inspecting the Leased Premises to ensure compliance with the

requirements of this Lease. If Lessor detects any viclation,

including any contaminacion of the Leased Premises which it deams

to be the responsibility of Lessee under this Section X, lLessor

will notify Lessee of the viclation. Upon receipt of such notice

Lessae will take immediate steps to eliminate the vioclation or
remove the contamination to the satisfaction of any governmental
agency with jurisdiction over the subject matter of the violation.
Should Lessee (nadequately remedy or fail to eliminate the
violation, Lessor or its representative will have the right, but

not the obligation, to enter the Leased Pramises and to take
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whatever correctiva action Lessor deems necessary to eliminate the
violation, at the scle expense of lLessse.

SECTION 10.07 ~- Regardlass of any acquiescence by Lessor,

Lesses will (1) indemnify and hold harmless Lessor and its
officers, agents, employees, lessors, parent

subsidiaries, affiliates, successors,

corporation,

and assigns from all
liability, costs, expanses, fines, or panalties resulting from any

violation of any federal, state, or local law, rule, ragulation, or
ordinance controlling air, water, noise, hazardous waste, solid
waste, or other pollution or relating toe the storage, transport,
release, or dispoesal of hazardous materials, substances, wastes, or
other pollutants arising out of Lessee's operation of the Leased
Pramises and from any vioclations of this Section X, (i{i) reimburse
Lessor and its officers, agents, employeea, lessors, parent
corxporation, subsidiaries, affiliates, successors, and assigns for
all costs and expanses incurred by Lessor or {ts officers, agents,
employees, lessors, parent corporation, subsidiaries, affilliates,
successors, and assigns in eliminating or remedying such
violations, pollution, or contamination, and (i1ii) reimburse and
hold harmlaess Lessor and its aofficers, agents, employees, lessors,
parent carporation, subsidiaries, affiliates, asuccessors, and
assigns from any and all costs, expensea, attarneys®’ fees, and
penalties, fines, or civil judgments sought or obtained against
Lessor or its officars, agants, aemployees, lessors, parent
corporation, subsidiaries, affiliates, successors, and assigns as
a result of Lessee's lease and operation of the Leased Premises or
any release or disposal of any hazardous material, substance,
waste, or other pollutant onto or into the ground or into the water
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or air from or upon the Leased Premises during the term of this
Leame; PROVIDED, HOWEVER, that Lessee shall have no obligation or
liability where such release or disposal is attributable to acts or
omissions of Lessor, its agents, employees or third parties acting
under Lessor’'s suthority.

Lesses wajives and will not assert as a defense against
Lessor any statute of limitations applicable to any controverxsy or
dispute arising under this Section X, and Lesses will not raise or
plead a statute of limitations defense againast Lessor oxr its
lessors in any action arising out of Lesses's failure to comply

with this Section X.

SECTION XI
EMINENT DOMAIN

SECTION 11.01 -~ In the avent that at any time during the cerm
of this Lease the whole or any part of the Leased Premises shall be
taken by any lawful power by the aexercise of the right of eminent
domain for any public or quasi-public purpose the following
provisions shall be applicable:

SECTION 11.02 -- If such proceeding shall result in the taking
of the whole or a portion of the Leased Premises which materially
interferes with Lessee's use of the Leased Premises for railroad
purposes, Lessse shall have the rcight, upon written notice tc
Lessor, to terminate this Lease in its entirety. In that event,
and subject to any necessary ragulatory approvals or exemptions,
this Lease shall terminate and expire on the date title to the
Leased Premises vests in the condemning autharity, and the rent anc
other sums or charges provided in this Lease shall be adjusted a:

of the date of such vesting.

25



e 1)

SECTION 11.03 -- It such procesding shall result in the taking
of less than all of the Leased Premises which does not materially
interfere with Lesses's use of the Leased Premises fof railroad
purpcses, then the Lease shall continue for the halance of its tern
as to the part of the leased Premises remaining, without any
reduction, abatement or effect upon the rent or any other sum or
Charge to be paid by the Lessee under the provisions of this Leasa.

SECTION 11.04 -- Except as otherwise axpressly provided in
this Section, Lassor shall be entitled to any and all funds payable
for the total or partial taking of the Leased Premises without any
participation by Lessee; provided, however, that nothing contained
herein shall be construed to preclude Lessee from prosecuting any
claim dirxectly against the condemning authority for loss of its
business or for the value of its leasshold estate.

SECTION 11.05 -- Each party shall provide prompt notice to the
other party of any aminent domain proceeding involving the Leased
Premisea. Each party shall he entitled to participate in any such
proceeding, at fts own expense, and to consult with the other
party, its attaorneys, and exparts. Lessee and Lessor shall make
all reasonable efforts to cooperate with each other in the defense
of such proceedings and to use thaeir bast efforts to ensure
Lessee's continued ability to use the Leasead Premises for the
conauct of freight railroad ocperationsa.

SECTION XII
INSURANCE AND INDEMNIFICATION

SECTION 12.01 -- Except where the sole proximate cause af an
injury, death, loss or damage is the negligence of Lessor, 1t

agents or employees, Lessae shall protact, defend, hold harmless
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and indemnify Lessar from and against any and all liability,

expenss, cost, claim or suit, including attorney's fees, incurred
by or assessed against Lessor, 1ts agents, servants, affiliated
companies and its successors and assigns on account of injuries,
death, or propearty loss or damage arising from Lesses's use,
gperaticn or maintenance of the Leased Premises, it alsc being the
intent of the parties that Lessse shall indemnify Lessor for any
nagligence on Lessor‘s part which may contribute to any such
injury, death, 1loss or damage: PROVIDED, HOWEVER, that all
liabflity, including liability for any injury, death, loss, or
damages arising in connection with toxic wasta or snvironmental
conditions shall ba governed by the pravisions of Section 10.04
heresot.

SECTION 12.02 --  Notwithstanding the provisions of
Section 12.01, Lessee will be absclutely responsible for and will
indemnifty, defend ancd save harmlass Lassor and its officers,
agents, employees, affiliates, successoras, and assigns from all
liability, claima, penalties, fines, expanses, damages, and COsSLs,
including attorney's fees, arising from Lessee‘s vialation of ar
from its failure to comply with any provisions of this Lease,
regardless aof whether contributed to by any negligance of Lessor or
Llts afficeara, agents, employees, or affiliates, but not if due
salely to the gross nagligence of Lasasor, its officers, agants,
employees or affiliates.

SECTION 12.03 -- Lessee shall, at (ts own sole cost and
expense, procure the following kinds of insurance for the term of
this agreement commencing as of the date of Closing and promptly
pay when due all premiums for that insurance. Upon the fallure ot
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Lassee to maintain insurance as provided herein, Lessor shall have
the right, after giving Lessees ten days written notice, to obtain

such insurance and Lessee shall promptly reimburse Lessor for that

expense. The following minimum insurance caverage shall be kept in

force during the term of this Agresesment:

Comprehensive Railroad Liability insurance providing
bodily injury, including death, personal injury and
property damags coverage with & combined singls limit of
at least $10,000,000 each oaoccurrance or claim and a
general aggregats limit of at least $10,000,000. This
insurance shall contain fAroad Form Contractual Liability
covaring the indemnity provisions contained in this Lease
(190 Form GL 24 14 or equivalent), severability of
interests and name Lassor as an additional insured with
respect to all liabilities arising out of Lassea's
cbligation to Lessor in the Lease. If coverage is
purchased on a "claims made" basis it shall provida for
at least a three (3) year extended reporting or discovery

period, which shall ba ifinvoked should insurance covering

the time periocd of this Lease be canceled unless replaced

with a policy containing the sames Retro Anniversary Date

as the policy being replaced. )

SECTION 12.04 -~ lLessee warrants that this Lease has been
reviewed with its insurance agent(s)/broker(s) and the
agent(s)/broker(s) has been instructed to procure the insurance
coverage required herein and name Lessor as additional insured with
respect to all liabilities arising out of Lessee's obligation to
Lassaor.

SECTION 12.05 -- Lessee shall furnish to Lessor certificate(s)
af insurance evidencing the required coverage and endorsement(s)
and upon request a certified duplicate original of any of those
policies. The insurance company{ies} issuing such palicy(les)
shall notify Lessar in writing of any material alteration including
any change in the retroactive date in any "claims made” policies or
substantial reduction of aggregate limits, Lif such limits apply, OF

cancellation thereof at least thirty (30) days prior therato.
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SECTION 12.06 -- The insurance policy(ies) shall be written by
a reputable insurance company or cospanies accaptable to Lessor or
with a current Best's Insurance Guide Rating of B ant Class X or
better. Such insurance company shall be authorized to tramsact
business in the States of Arkansas, Missouri and Kansas.

SECTION 12.07 -~ Insurance coverage provided in the amounts
sat farth herein shall not be construed to otharwise relieve Leassaa
from liability hersunder in axcess of such coveraga, nor shall it
preclude Lessee from taking such other action as is availahle to it

under any other provision of this Agresment ar otherwise in law.

SECTION 12.08 -- The limits of liability required under

Section 12.03 shall be increased every five (S) years during the
term hereof and any extended term based on any increases or
decreases in the Producer Price Index, or any successor index, in

the same mannar as rent adjustments are calculated pursuant to
Section 4.04.

SECTION XIII
TAXES

SECTION 13.01 -- It is understood and agreed that L.amsee =hall
pay all taxes and assessments, general and apecial or otherwise
which may be levied, assassed or imposad upon tha Leased Premises
during the Lease Tarm. Lessee shall pay such taxes and assessmanta
directly to the taxing authorities on or before the due date, but
regerves the right to contest any tax or assassment, in good faith,
by appropriate proceeding, as it may deem necessary or appropriate.

SECTION 11.02 -- Lessee shall be liable for and pay all

special assessments and/or taxes levied against the Leased Premisas
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as may be imposed by any taxing jurisdiction having authority in
the premises.

SECTION 13.03 -- Real property ad valorem taxes, fees and

spacial assessments, if any, shall be prorated beatwveen Lessor and

Lessee as of January 1, 1993. Lessee shall be responsible for

paying any and all such taxes. fees or assessments accruing after
January 1, 1993.

SECTION XIV
EASEMENTS, LEASES AND LICENSES

SECTIOR 14.01 -~ Lessor covenants and agrees to pay to the
Lessee a portion of the revenues collectad by Lessor from use of
the Leased Premises pursuant to any easement, lease (excluding
leases of trackage) or license (excluding licenses of trackaga)
affecting the use of the Leased Premises (hereinatter referred tao
as "Lessor Agresments“). The payment to be paid by Lessor in
connection with this provision will be fifty percent (50%) of all

amounte hilled (as adjusted for the difference betwean billings and

callections faor prior perioda) by Lassor purauant to Lessor

Agreements payable semi-annually in arraars on January 31 and
July 31 of each year. Lessee shall not receive any amounts paid to
Lessor for preparation fees and for services performed by Lessor
pursuant to Section 14.03. At its discretion, Lessor may enter

into new Laasor Agreements applicable to the Leased Premises

without Lessee‘s consent. Lesaee ahall notify Lessor of any

attempt to locate new customers on the Leased Premises, including
the location of the possible new customers. If Lessor desires to
lease the same portion of the Leased Premises, Lessor shall pravide

tc Lessee thirrty (30) days' advance notice of that intent.
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Kothing in this Lease ahall prevent Lessor from selling
any portion or portions of ths Lsased Premises wvhich is or are
located bhayond S0 feet of the centerline of any branch or main line
track, including arsas of any station ground provided such areas
ara not being used in connection with Lesseae's rail freight
operations. All proceeds from such real estate sales shall accrue
solely to Lessor and Lesses shall either axecute an amendment to

this Lease which deletes any suchh sale property from the
description and terms hersaof, or shall executa any other document
reasonably neceszsary to ramove the encumbrance of this Lease from
such property.

SECTION 14.02 - The revenues collected by Lassor described in
Sectlion 1_4.01 shall not be prorated as aof the Commencement Data.
Lessor shall be entitlad to receive and retain all payments due and
pavable prior tc the Commencement Date whether payable in advance
or in arrears. If Lesses is not in default under this Agreement,
Lessee will receive revenues due and payable prior to termination
hereot.

SECTION 14.Q03 - From and after the Commencement Date, lLessar
vill manage all Lessor Agreements. From and after the Commencement
Date, Lessee will manage all agreements, other than Lessorc
Agreements, applicable to the Leased Premises (hereinafter referred
A "Lassee Agreemants”). Lessee shall document all of such Lessee
Agreements using standardized forms prapared and approved by Leasar
in accordance with Lessar's policies concerning hazardous materials
storage and handling and engineering standards. Lessee shall not
execute or deliver any Lessee Agreament, including any renewal,
terrination or cancellation thereof, which deviates from Laesaeor's
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standard forms, engineering standards or operating instructions

without first receiving the written ceoncurrence of Lessor.
Lessor's concurrence or non-concurrence {(as the case may be) shall
be delivered to Lessee within thirty (30) days of Lessee's written
ragquest tharafore.

All preparation fees and all expenses billed by Lessor
applilicable to the Lasgor Agresemants shall be retained by Lassor.
All praparation fees and expenses billed by Lassee applicable to
the Lessee Agreements shall be retained by Lessee.

SECTION 14.04 -~ Lessee shall not execute any Lesses Agreements
affecting the Leased Premises having a term extending beyond the
initial term of this Lease (or beyond any given extended taram which
may be in effect at the time of execution)

without securing

Lessor'‘s express written consent.

Cancellation of any Lessee Agraement for any reasan
during the terxz Oof this Lease must be approved, in advance and in
writing, by Lessor. This approval or non-approval (as the case may
be} shall be forwarded to Lessee within thirty (30) days of
Leasee's request therefore.

SECTION 14.05 - Laessee shall carefully supervise the use of
the Leased Premises by any third party to ensure that the value of
the Leased Premises is not diminished by reason of such use. In
particular, Lessee shall ensure that ({}) all uses of the Leased
Premises ara pursuant to appropriate documantatian and that all
unauthaorized use is either covered by agreement or promptly removed
from the Leased Premises;: (1i) no use {s permitted which could
jecopardize the value of the Leased Premises and that Lesses
Agreemaents for storage or handling of hazardous materials are
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strictly in conformity with Lessor's policies; and (i1i) upon the

termination of any Lessee Agrsement f£Or any reason whatsoever, the

Leased Fremises are cleared and restored as required by the terms

of the Lassee Agresments. In addition, {f the unauthorized use is

of a type which would be covered by & Lessor Agresmant, Lassee
shall promptly bring the unauthorized use to Lessor's attention.

SECTION 14.06 - Lessor resarves the exclusive right to grant
sasements or other occupations by cosl slurry pipelines, or fiber
aptic or other communication systems or signboards. Any requests
for such permits or easements shall be referrad to Lassor for
appropriate action. Lnluoé will give at least thirty (30) days
notice to Lessee prior to initiation of any ecasements or othar
occupations pursuant to this Section. Revenues from the granting
by Laessor of those agreements shall accrue solely to Lessor.

SECTION 14.07 - As soon as reasonahly practicable after the
Commencement Date, Lessor shall assign to lLessee all Lasses
Agreaements affecting the Leased Premisea and Lessee shall assume
Lessor's duties and obliqntlan! thereunder.

SECTION XV
TERMINATION

SECTION 15.01 -- This Lease may be terminated as followsa:
(a) By Lessee or Laasor:

l. on or at any time prior to the Commencement Date if
any substantive condition unacceptable to Lessee Qr
to Lessor ls lmposed in the regulatory approvals
or exemptions contemplated by Section V of this
Lease for Lessee's lease and operation of the

Leaned Premisen;
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2. upon tha occurrsnce of an Event of Default as

providad in Section XIX;

3. upon thirty (30) days' notice to Lessee, as a
consequence of an uninterrupted abandonmant or
discontinuance of operations, as the case may ba,
for six (6) months by Lessee over any line segment
of the Leased Premises (other than an
inconsequential abandonmant or discontinuance not
affecting rail service generally over the Line)
other than by reason of an event of force majeurs,
a lawful embargo, or changes in the demand for
searvice; or
4. upon thirty (30) days' notice to Lessor, following
Lasses's abtaining all necessary regulatory
approvals or sxemptions to _p.n.tt Lessese to abandon
or discontinue rail operxations;

(b) By lLessor if Lesses fails to provide a core service of
4ix (6) dayz per waek to customers laocated between and including
Diaz Junction and Guion, Arkansas, PROVIDED, HOWEVER, that Lessee
shall have this obligation only if (1) volume on the Diaz Junction-
Guion line (excluding unit coal trains) in any three (3) month
period is at laeast aighty percent (808%) of the 1991 voluma divided
by 4 and (1ii) smuch core service of six (6) days per week was
requested by any customer located adjacent to the Diaz Junction-
Guion line and Lessee falled to provide such service.

Lessae's failure ta maintain six (6) day per week service
on the Diaz Junction-Guion portion of the Leased Premises will
subject Lessee to being placed on probationary status by Lesmar
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pursuant to written notice from Lassor, for a period of two (2)
moniths commencing no earliier than two (2) waeks after the date of

the notice from Lessor. If Lessee fails to both restore six (&)

day per wveak service by the time of commancemant of the

probationary period and maintain such service throughout the
probationary period, Lassor, at its option, may terminate Lessee's

lsase of the Diaz Junction-Guion portion of the Leased Premisas

effective on or after three (3) months' written notice to Lasses

and lLessor then may again begin operation over the Diaz Junction-

Guion portion of the Leased Premises. Lesses agreas to parmit

lassar's i{mmediate operation aver the Diaz Junction-Guion portion
af the Leasaed Pramises at no charge to Lassor to permit Lessor's
service to customers during the periocd batween the date aof lLessor's
written notice of termination of the Lease and the date of Lessor's

actual repossession of the Diaz Junction~Guion portion of the

Laased Premises. Lessor shall not exercise its rights heresunder if

Lessar agrees with Lessee that Lessee'a fajilure to provide six (6)

day per week service was due to a bona fide force majeure condition

rasuiting from Acts of God, war, insurrection or any like cause

beyond Lessee's control. The provisions of this Section shall not

apply to l.assee's operation over Lessor's Pfeiffer Spur, and Leasea

ghall not be required to provide aix (6) day per week service over

the Pfeiffar Spur.

{c) By Lasasor pursuant to Section XIX.

(d) By Laessee in the event Lessor is no longer able to
interchange traffic with the Lessee at Kansas City, MO or Newport.
AR, or at an alternate location satisfactory to both Lessea and

Lassor.
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(e} In the avant that within 165 days after Commencement nat..e

(1) any of Lessor‘s labor organizations cause a work stoppage as a
result of this Lease and Lessor is unable to nagotiace =»
satisfactory resolution with the organization or (ii) conditions
unacceptable to Lessor are imposed by the Interztate Commerce
Commission or a court aor other bhody, Lessor shall have the right,
anytime within such 365 day period, to terminate this Lease by
giving thirty (30) days®' written notice to Lessee. In such avant
Lessee shall deliver possession of the Leased Premises to Lessor an
such J0th day, subject to all necesasary prior regulatory approvals
or exemptions, and Lessee shall comply with the provisions of
Section XV within such thirty (30) day periocd. In the event Lessor
exsrcises this right of termination, it will pay Lessee a sun equal
to the tatal ot- the Verified Costs Iincurred by Lassese 1in
commencement of aoperations on the Line, subject to a maximum of
$250,000. “Verified Costs" shall mean costs incurred in purchases
of tangibles such as, but not limitad to, capital improvements,
computers and office and real praperty, title to which shall pass
to Lessor in the event of a termination as provided for hereunder.
Thereatfter, Lessor will give Lessee the right of firast refusal to
lease thé Leased Premises, exercisable within one year following
Lessor's notice to Lesses, on the same terms as set forth in thisx
Lease, provided the conditions which caused termination pursuant to
this Section 15.01(d) have, Iin Lessor's sole opinion, bean
remecied.

(f) By Leasor or Lesses, by giving 30 days' written notice to

the other party, (n the avant a court or other body determines that
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all or any of the provisions of Section IV are unlawful or
otherwise unenforceable.

SECTION 15.02 -- In the event of termination as provided in
Section 15.01 above, future rental shall be nbat-d as of the date
Lessee ceases operation and no equity in title shall be deemed to
have besen accusulated by Lesses except as provided in Section 8.03.
Lessee shall be lliable for, and pay to Lessor, all rent accruing
prior to the date of such termination.

SECTION 15.03 -- In the event this Lease is terminated, Leasee
shall cooperate with Lessor and/or its designee in obtaining
operating rights equivalent to those enjoyed by lLassee. Lassae
shall assign all Lessee agresments affecting the Leased Premises to
Lassor.

SECTION 15.04 -- ln the a\;_-nt af termination of this Lasase,
Lessee shall vacate the Leased Premises in an orderly manner. tpon
any termination resulting from an Event of Default by Lessee,
Lessor or its designee may immediately re-enter and take posseasion
of the Leased Premises by providing written notice to Leszsee that
this Lease has been cterminated. Upon any tsrmination resulting
from an Event of Default, Lessor may immediately assign this Lease
to a new lessee and that leassee may immediately begin operacion
over the Leased Premises pursuant to the terms of this Lease.
Lesgor or its designee at Lessor‘s discretion may immediately begin
operation aver the Leased Premises if Lessee ceases operation on
the Leased Premises.

SECTION 15.0% -- Upon any termination of this Lease, Lasseae
agrees to make available for sixty (60) days thereafter, without
charge, any improvements thereon which it may own or hold under
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lease (pursuant to Section 8.03 or otherwise) to Lassor or its

designee for use in rail freight service. Por an additional period

of sixty (60) days, lassor or its designee may purchase such
improvements at market value less Lasses‘s cost of removal:
PROVIDED, HOWEVER, that if lLessee recaives and is willing to accept
a bona fide affer to purchase any such improvemant(s), Lesses mhall
notify Laessor and Lezsor shall have the right to purchase the said
improvement for the same price offered to Lassee within fifteen
(15) days of Lessor's receipt of such notice.

SECTION 15.06 -- Within thirty (30) days of receipt by Lessee
of Lessor‘s notice of termination, or Lessee's notice to Lessor of
cearmination, as provided for above, lLessee shall file any and all
required applications or filings with the ICC or other body

raegquesting and securing authority to nhmldtm and cease operaclions

over the Leamed Pramises. In the event Lessee fails, refuses ar

neglects to take such action or fails to diligently pursue same to
conclusion, Lessee agrees to pay to Lessor, as liquidated damages,
the sum of $1 million per month for each month during the first
year or portion thersaf following such failure, refusal or neglect;
$2 million per month during the second such year:; $5 milllion per
month during the third such year: and $10 million for every month
therecafter. In the event of termination of this Agreament, Lassea
shall assign all agreements affecting the Leased Premises to
Lessor.

If Lassor terminates this Loase as a reasult of the
Lmposition by the ICC of any canditions ar restrictions which will
result i{n expenses, losses or damages to Lessor, Lessee may agreea,
in lleu of termination, and upon consent of Lessor, which consent
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shall not be unreasonably withheld, to indemnify, reimburse and

hold Lessor harmlass from and against all such expenses. costs and
damages for the duration of this Lease.

SECTION XVI
COMPLIANCE WITH LAW

SECTION 16.01 -- Lessea agrees to comply with all provisions
of law, and Lassaa will not knowingly da, or psrmit to be dane,

upon or about the Laased Premises, anything forbidden by law aor

ordinances. Lessee further agrses to use itz bhast afforts to

secure all necessary governmental authority for its operation an
the Leased Premises.

SECTION XVII
FORCE MAJEURE

SECTION 17.01 -~ Lesssee shall have no obligation to oparate
over any portion of the Leased Premises as to which it is prevented
from operating by Acta of God, public authority, strikes, riots,
labor disputes, or any cause beyond its control; PROVIDED, HOWEVER,
Lessee shall use its best efforts to take whatever action \i=s
necegssary or appropriate to be able to resume (ts operations. In
the event aof damage or destruction caused by an Act of God, Lessee
shall commence repairs within 10 days of the occurrence causing
same and shall pursue such repairs with reasonable diligence.

SECTIONR 17.02 -- In the event the cost of such repairs are
such that Lessee will be unable to recaver or rescoup such costs
within a reasonable period of time, not less than seven (7) years,
following completion of the repairs, Lasasea may, upan verification
of the foreqoing, seek relief from Lessar and rasquast that Lassor
permit it to abandon the affacted segment of the line in question.
In the avent Lassor determines that laessee will not in fact be able
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to recoup its repair costs, Lessor shall grant permission to Lessee

to seek abandonment from the ICC. In the event the ICC approves

such abandonment, this Lease shall be amended to delete the segment
in question from this Lease, but rental shall remain the same.

SECTION XVIII
DEFEASANCE

SECTION 18.01 -- Lessee shall not make any use of the Leased

Premises inconsistent with Lessor's right, title and interest

therein and which may cause the right to use and occupy the Leased
Premjisaes to revert to any party other than Lessor or Railroasd. So
long as the Leased Premisex are sufficient to permit Lessee to
cperate between the termini described in Section I, this Leaase
shall not be affected by any determination, whether by judicial
ordar, decree or otherwvise, that ownership of any portion of the
Leased Pramises is vested in a person other than Lessor or Lessea,
and there shall be no abatement of rent on account of such
detarmination. Lassor and Lessee shall make all reasonable effortsa
to defend Lassor’'s title to the Leased Pramises against any advarse

claims.

SECTION XIX
EVENTS OF DEFAULT

SECTION 19.01 -- The following shall be Events of Default:

(a) Fajilure by Laessee tc make payments of rent or other
amounts due and payable for any reason arising in connection with
this Lease or Lessee's operation over the Leased Premises, and such
tailure continues for ten (10) days following written demand
therefar.

(b} Filling of petition tfor bankruptcy, rearganization or
arrangement of Lessee by Lessee pursuant to the Bankruptcy Reform
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Act or any similar proceeding, which petition is nat dismissed
within thirty (30) days.

(c} Lassee breaches any provision of this Lease other than
for the payment of rent which is subject to subparagraph (a) above,
and fails to cure such breach within thirty (30) days after receipt
of written notice of such breach from the lessor or fails to
commence to cure such default within thirty (30) days, or, once
caumencad, fails to use due diligence to complate the cure.

(d) The filing of any involuntary bankruptcy, receivership or
arrangemant proceading, which filing is not dismissed within 120
days.

SECTION XX
BREACHES; REMEDIES

SECTION 20.01 -- Upon the occurrence of any breach of any term

hersof the injured party shall notify the breaching pazty in

writing and specify the bresach and what corrective action is

desired to cure the breach. If, upon the expiration aof forty-five

(45) days from the receipt of said notice, the breach has not been
cured (or, {f such breach cannot he cured within 43 days, steps
have not been taken to effect such cure and pursued with all due
diligence within said period) and is a material breach, the injured
party shall have the right, at {ts sole option, to cure the hreach
if possible and be reimbursed by the breaching party for the cost
thereof, including any and all reaasonable attorney's fees, and for
any reasonably foreseeable consequential damages. Nothing herein
ghall prevant the injured party from resorting to any ather remedy

permitted under this Lease or at law or equity, including seseking

damages and/or specific performance, as shall be necessary or
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appropriate to make the injured party whole in the premises.
Failure of the injured party to demand or enforce a cure for breach
in one instance shall not be deemed a waiver of its right to do so
for any subsequent breach by the breaching party.

SECTION 20.02 -- The failure of any party hersto toc enforce at
any time any of the provisions of this Laase or to exercise any
right or option which is herein provided shall in no way be
construed to be a waiver of such provision{s) as te the future, nor
in any way to affect the validity of this Lease or any part hereof
or the right of either party to thereafter enforce each and every
such provision and to exercise any such right or aption. KNo waivaer
of any bresach of this Lease shall be hald to ba a wajivar of any

other or subsequent hreach.

SECTION XXI
ARBITRATION

SECTION 21.01 -- If at any time a Question or controversy
shall arise between the parties hereto in connection with this
L.aase upon which the parties cannot agree, {(other than gquastions or
contraoversies arising under Sections XIX or XX which shall not Dbe
subject to arbitration), and Lif the parties agree to arbitration,
such question or controversy shall be submitted to and settlaed by
a single competent and disinterested arbitrator if the partiees to
the dispute are able to agree upon such gingle arbitrator within
twenty (20) days after writtan notice by one party of its desire
for arbitration to the other party. If the parties cannot 8o
agree, the party demanding such arbitration (the demanding party)
shall notify the other party (the noticad party) in writing of such

demand, stating the question or questions to be submitted for
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decizion and nominating one arbitrator. Within twenty (20) days

atter receipt oOf said notice, the noticed party shall appoint an

arbitrator, notify the demanding party i{in writing of such

appointmant, and at its option submit a counter-statement of

quaestion(s). Ghould the noticed party fall within twenty (20) days
after recaipt of such notice to name its arbitrator, the arbitrator

for the demanding party shall select one for the noticed party so

falling. The arbitratars sc chosen shall select one additional

arhitrator to complete the board. If thay fail to agree upon an

additional arbitrator, the same shall, upon application of any

party, be appointed by the Chief Judge (or acting Chief Judge) of
the United States District Court for the District of Missouri upon
application by any party after ten (10) days' written notice to the
other party. '

Upan selection of the arbitrator(s), saild arbitrator(s)

shall with reasonable diligence detsrmine the questions as
disclosed in the parties’ statemencs, shall give all parties
reasonable notice of the time and place (of which the arbitrator(s)
shall be the judge) of hearing evidence and argument, may take such
evidence as they deem reasonable or as either party may submit with
witnesses required to ba sworn, and may hear arguments of counsel
or others. If any arbhitrator declines or fails to act, the party
{or parties in the case of a singie arbitrator) by whom he was
chosen or said judge shall appoint another to act in his place.
After considering all evidence, testimony and arguments, said
single arbitrator or the majority of said board of arbitracors
shall promptly sctate auch decision or award in writing which shall

be final, binding and conclusive on all parties to the arbitration
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vhan delivared to thea.

Uatil the arbitrator{(s) shall issue the

firsc decision or award upon any question submitted
arbitration,

for
performance under the Lease shall continue in the

manner and form existing prior to the rise of much question. After

delivery of said first decision or award, each parcy shall

forthwith comply with said first decision or avard immediately
sfter raceiving it.

SECTION 21.02 -- Each party to the arbitration shall pay the
caomnpensation, costs and expensas of the arbitrator appointed in its

bahalf and all fees and axpanses of its own witnasses, exhibits and

counsel. The compansacion, cost and expenses of the single

arbitrator or the additional arbitrator in the board of arbitrators

shall be paid in equal shares by all parties to the arbitration.
The :\on-pr.tvung-d books and papars of all parties, as

far as they relate to any matter submitted for arhitration, shall

be open to the examination of the other parties and the
arbitrator(sa).
SECTION XXII1

DIVISIONS, EQUIPMENT,
COMMERCIAL SUPPORT, AAR AGREEMENTS

SECTION 22.01 -- For the term of this Lease, Lessor will pay
Lessee revenue divisions per loaded car on tragffic originating Qr
tarminating on the Leased Premises and interchanged carxs as
provided in Exhibit E attached hereto and incorporatad by referance
herein, which divisions shall be subject to any RCAF increases oOr
decreases as shown on Exhibit E. Such increases or decreases will
be calculated annually and only one adjustment to the divisions

shown in Exhibit E will be made and appllied as of Dacember 3lst, to

be applicable to the following calendar year.
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withheld and which evaluatian of the nev Lessee will be cansistent
with then existing practices in the industry.

SECTION 23.05 -- Severahfility. IZ fulfillment cof any
provision hereof or any transaction rslated hereto shall involve
transcanding the limit of validity prascribed by law, then the
abligation to be fulfilled zhall ba reduced to the limit af such
validity; and if any clause or provision herein contained operates
or would prospectivaly operate to invalidates this lLease in whole ar
in part, then such clause or provision only shall be held
ineffective, ax though not herein centained, and the remainder of
this Lease shall remain operative and in full force and effect.

SECTION 231.06 -- Headings. Article headings used in this
Laase are insertad for convenience af referance only and shall nat
be deemed to be a part of thiz lLaase for any purpose.

SECTION 23.07 -- Governing lLaw. Thiz Lease ghall be govarned
and construed in accordance with the laws of the State of Missourdi.
It 1ls expressly agreed that no party may sue or commence Aany
litigation against the other party unless such legal proceeding is
brought in Federal court in Missouri. Lessee's operations under
this Lease shall also comply with the applicable provisions of
Federal law and the applicable rules, regulations and policies of
any agency thereaf.

SECTION 231.08 -- Amendmant. No modification, addition or
amendments to this Lease or any of the Appendices shall be
effective unless and until such modification, addition or amendment

is in writing and signed by the partiesn.

SECTION 23.09 -- Counterparts. This Lease may be executed in
any number of counterparts, each of which shall ba deemed to be an
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‘original and all of which together shall be deemed to be one and
the same instrument.

SECTION 23.10 -- Confidentiality. No party may disclose any
of the tarns of this Laase Agresment to any non-party withaut the
prior writtan consent of the other party except (1) as raquired by
law; (2) to a corporate parsnt, subsidiary or affiliate; or (3) to
auditors retained by a party for the purpose of assessing the
accuracy of charges, if, and only if, the auditor agrees in a
legally binding instrument that {t will abide by this
confidentiality clause as if auditor wers a party to this Lease
Agreament. Each party agrees to indemnify the other from and
against any damage sufferad by & party as a result of any
disclosure in violation of this confidentiality provision.

IN WITNESS WHEREQF, the parties herseto have caused this
Agreement to be duly executed on their behalf, as of the date first

herein written.

MISSOURI PACIFIC RAILROAD COMPANY,

Bvﬁw
Title: L7 . - . 4,61)-,.— -

£J¢°f:—f (w4 l’-(f: A’n‘..{.’f -"Cf/ﬂ"';lrr

MISSOURI & RORTHERN ARKANSAS
RAILROAD COMPANY, INC.

L1 WLAVRE KALEAR .JUA
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EXHIBIT A
COMTRACIS & REAL ESTATE DEPARTMENT
LIASE OF CARTHAGE BRAMCH ~ NR PLEASANT HILI., HO IO K. OF EBERGMAN,AR
COMDITIONAL ASSIGHNMENT OF OPERATIRG MIREEMENTS
KP 415.0 TO Xp 643.13
DATE: 10/31/92

LOCATION

TYPE PARTY HP FOLDER
CAI1064 ATHOL . NO ITA TYNER COMSTRUCTION C 81.79 0000000
CAlIa6] HARRISONVILL . MO ITA UMITED CLAY PRODUCTS .00 Q000000
CAlB241 CARTHAGE , MO ITA HISSOURI STATE HIGHW 526.45 0000000
CA19160 PANANA , MO PVT RD R. K. SMITH COAL Co0. 588.43 000QC00
CA22657 SRANSON, MO ITA MISSOURTI FARMERS ASS 447.60 000GQCO
CA22716 CARTHMGE , O ITA CARTHERGE MARALE CORF 527.860 0000000
CA2277 CARTRAGE MO NT N JOMN CARITER 267.00 adoQQO0
CA256%90 JASPER,HO T RD JAMES W. BOWERE £38.18 0000000
CAJO29 CARTERAGE ,HO MWT RD JOUN CARTER 286.00 000GGO0
GAJ1254 ORE MO PVT RD J. €. FOOTE 354.23 0000000
CA32072 MEVADA . HO T RD GEORGE T. COLLINS 310.67 0000000
C¢A3238 CARTHAGE . MO ITA CARTHAGE CRUSHED LIM 5217.20 00Q0000
CAJZS14 LAMAR, MO PUB RD STATE HICHWAY COMMIS 549.87 0000000
CAllI412 NILO, MO VT RD VERNON, EATON $68.5%5 0C0QOQOO
CAlI4TS CARTHAGE . MO ITA FAIRVIEN CONCRETE PR 166.72 0000000
CAl4700 CARTHAGE , MO ITA STEADLY CO., THE -00 0000000
CAl783S CARTHAGE , MO ITA CARTHEMIE MARELE CORP 163.47 0000000
CAeIALlT LAMAR , MO PVT RD CITY OF LANAR, MO. .00 00006040
CA44021 SUTLIR, MO ITA DAVIS, EUGENE 604.44 0000000
CAG4179 STOTTS CITY.MO ITA C.H. ATKINECH PAVING .00 0000000
CA44228 BRANSON, NO ITA MEEX LUMBER YARD, IN 447.00 0000000
CA44799 CARTHAGE . MO DRAINAGE CARTHAGE LEVEE DISTR 526.60 0000000
CA44899 BRANSON, MO PVT RD EDWIN M ARHLX & MELE .00 0000000
CA4522 CRANE , MO ITA STONE, COUNTY OIL CO. 459.00 0000000
CA46771 RICH HILL.MO ITA PEOPLEI ELEVATOR CO. .00 0000080
CA46783 SHELDON, MO ITA SHELDON GRAIN & LER. .aa 00Qoaao
CAA6914 AURORA, HO PUB RD STATE HIGEWAY COMMIS 489.30 0000000
CA4B525 CARTHAGE . NO ITA sST. LOUIS~-SAN FRANCI 527.60 00QQQOO0
CA48570 CARTHAGE . MO ITA AMOCO OIL CoO. 527.60 00000GO
CA496%4 BRANSON, MO ITA TABLE ROCK ASPHALT Cc 447.30 0000000
CASO170 BRANSON , HO ITA TARLE ROCK ASPHALT € 447.3C 0000000
CAS51140 CRANE . MO ITA WILEY FEED CO, 478.00 0000000
CAS11820 ARTHUR, MO DRAINAGE STATE OF MO,ACTING B $567.60 000CQQ0
CAS1805 JASPER.NQ PVT RD SHNYDER CONSTAUCTION 5£3%.7S 0000000
CASZ587 BRANSON . MO ITA MORRISON=-KNUDSEN COM 151.00 0000000
CAS2796 ARANEQN , MO TTA HUSKY INDUSTRIES. IN .00 Q0Qaa00
CASS200 ARCHIE MO ITA HFA INCORPORATED 620.00 000QODO
CASS529 CRANE . MO PVT RD ALBERT ELLIS 472.00 0000000
CAS6714 BUTLER, MO ITA BUTLER GRAIN CO. 605.50 00000Q0Q
CAS7180 CARTHAGE , MO ITA JOPLIN, CHAT., SAND A .00 0000000
CAS8107 CARTHAGE, HO ITA CAGLE, VERMON M. .00 0000000
CASB714 BUTLER, HO PUB RD C1TY OQF BUTLER (MIESE .00 0000000
CAS9212 HARRISONVILL. MO ITA JUSTIN INDUSTRIES, T 631.20 0000000
CAS9183 CARTHAGE , HO 1EA CARTHACE CRUSHED LIM .00 0000000
CAG61118 LARUSSELL . MO POR RO STATE OF MISSOURI, A %11.07 0Q0GQOQ
CA61210 CARTHAGE . MO PVT RD ARDELL R MOORE J62.12 0000000



AUDITNOQ
CA62107
CAE2227
CAG3113
CA61277
CAGIS3]
CALEE29
CAG5688
CAGSBO&
CAGEZ14
CA66402
CAG640]
CAG6S4)
CQA67600
CAGES17
CAED4 79
CA70891
CA7T1570
CAT2155
CAT2407
CA7266

CAT27%59
CA7]243
CA71342
CA71134]
CAT34T6
CAT1E67
CR71765
CA13775
CAT74429
CAT7451%
CA74645
CA7TS5179
CA75278
CAT5911
CA76171
CA76283
CA76111]
CA76114
CA76115
CA76136
CA76796
CA76815
CA77454
CAT7495
CA77881
CAT7B8120

e

CONDITIONAL ASSICNMENT OF OPERATING AGREIMENTS

LOCATION TYPE
HARRZSONVILL.XO PUB RD
RARRISONVILL.MO DPUB RD
BRANSON, MO PFVT RD
KEVADA, MO PVT RD
HOLLISTER, HO ITA
HARRISONVILL,MO TRK MTL
CARTHAGE . MO ITA
CARTHAGE . HO ITA
HORTON , MO . PUB RD
GALENA , MO INTRLCKR
CARTHAGE , MO ITA
HORERG , MO PVT RD
AURORA , MO JT TRK
CARTHAGE, MO ITA
PANAMA, MO PVT RD
CARTHAGE . MO ITA
CRANE , MO ITA
JASPER. MO ITA
SHELDON . HO ITA
AURORA . O JT TRX
mm:.m (I A2 2 2 11}
ARCHIE, HO ITA
CRANE . MO PUR RD
STOTTS CITY.MO PUB RD
ADRIAN, MO ITA
CRANE, 4O ITA
CARTHAGE, HO PUB RD
SHELDON. MO PUB RD
BUTLER, HO ITA
NEVADA, MO ITA
CARTHAGE , MO ITA
CARTHAGE , MO ITA
PASSAIC, MO ITA
CARTHAGE , HO ITA
LARUSSELL, XO ITA
CRANE, MO ITA
IRWIN, MO PUBR RO
JASFER, MO PUB RD
JASPER,HO PUB RD
MILO,MO PUB RD
PASSAIC,.MO PUB RD
IRWIN, MO ITA
LARUSSELL, MO PUBS RD
LAMAR, KO ITA
BUTLER, MO PUB RO
CARTHAGE , MO PUB RD

eH

TXHIBIT A
CORTRACTS & REAL ESTATE DEFPARTMENT
LEASE OF CARTHAGE SRAMCH - NR PLEASANT HILL, MO 10 E. OF BERGMAN.AR

MP 415.0 TO MP 643.13
DATE: 1G/31/92

STATE OF MISSOURI, A
STATE OF NISSOURI. A
JAMES T MURPKY

MERL D. TELLOWS
HUSKY INDUSTRIES, IN
8 & H TREIGAT LINZS
NOORE FIED AND SUPPL
SAFENAY STORES, INC.
STATE OF MISSOURI AC
HARRIS COUNTY HOUSTO
LEGGETT AND PLATT IN
THE CURATORS OF THE
THE TEXAS AND PACITI
CARTHAGE MARNLE CORP
JIN TIONI

TAURION MANUTACTURIN
VHAR FARM STORE
HAUBEIN, CLOVIS W.
FARMLAND INDUSTRIES,
BURLINGTON NORTHERN
LOUISVILLE AND NASHV
MFA IXCORPORATID
STATE OF MISSOURI, A
STATE OF MISSQURI, A
CENTRAL COOPERATIVE,
VMAR FARM STORE
STATE OF MISSOURI, A
STATE OF MISSOURI, A
HEIMAN AGRI-SERVICE,
MISSOURI KANSAS TEXA
Ju POULTRY PACKING C
SOUTHERN MISSQURL GR
MISSOURI FARMERS ASS
BENNIE & JANE STEEPL
EMPIRE DISTRICT ELEC
VHAR FARH ETGRE
STATE OF MISSOURI, A
STATE OF MIS3QURI, A
STATE OF MISSQURI, A
STATE OF MISSQURI, A
STATE OF MISSQURI AC
MISSOURI FARKERS ASS
STATE OF MISSOURI AC
BARTON COUNTY FARMER
STATE OF MISSOURI AC
STATE OF NISSOURI AC

ur
632.25
-00
449.65
3119.235
445.80
-00
5£30.00
166.460
580.00
.00
526.40
500.60
268.90
528.00
589.9%
366.28
478.50
538.75
561.20
.00
.00
620.30
473.60
506.50
613.19
478.50
161.10
00
605.10
$74.60
527.90
528.40
609.30
529.00
515.19
478.50
556.20
538.70
$33.70
5648.30
609.20
556.46
513.10
550.00
1g.08
115.00

FOLDER
0000000
e[efelelele]e]
000g0o00
s [efolelale]]
0000000
coQo000
angdooa
0000000
0000000
Qoooooa
0QQQ0t0
0000000
olslelelelals)
0QQoe00
0000000
0000000
QG00000
4000000
0000200
gcooono
Q000000
cogagao
0000000
00000Q0
0000000
0000000
selelalolele]
0ag0aoa
0000a00
QQaaoag
0000Q00
0000000
agoogao
000ccon
Qgooa0a
0000000
0Qoacon
0000090
00480000
0000000
0000000
agoo000
c0a0000
2000000
000Q000
Q000000



AUDITHNO
CA78187
CATAL74
CATR479
CA78907
CA7997S
CABOSAY
CA816&47
CABIET2
CA85152
CAS5404
CAB6I9S
CAB4E645
CAR7847
CA87848
CABH278
CABE83I27
CA88328
cA8814)
CAB8482
CAB8797
CAB9491
CAA9E11
CA9236
€10298
Cl0968
c12228
C2610
2809
CS1l40
C3520
csS73s
cs5862
C5893
C6S86
c6710
C7090
c78%4
cB242
cB284
cajla
C81356
ca8s580
Ccass0
c9281
c9288
C9529
C9545%-2

80

LOCATION
BRANSQON, MO
CARTHAGE . MO
CARTHAGE, O
JASPER, HO
BUTLER, MO
SUTLER, MO
CARTHAGE, MO
AURORA., MO
CARTRAGE. MO
WOLLISTER, MO
WEVADA.. HO
BRANSOR, HO
CARTHAGE . HO
SRANSON, HO
HORTQN ., HO
HARRISONVILL. KO
HARRISONVILL.HO
HARRY SONVTLL, O
BERGKAN, AR
BERGMAN, AR
NEVADA. MO
AURORA, NO
NEVADA, 1O
PASSAIC.NO
CARTHAGE . MO
PANAKA, HO
LAMAR, MO
CARTHAGE . MO
PLEASANT HIL,HO
HARRISONVILL, HO
CARTHAGE , MO
RICH HILL,MO
PLEASANT HIL.MO
RICH HILL,MO
HARRISONVILL,MO
CARTHAGE, MO
RARRISONVILL.HO
LAKESIOE, MO
ATHOL, HO
BOSTON, MO
AUTLER, HO
LAMAR, HO
HORTON, MO
PARANA . NO
NEVADA. 4O

RICH HILL,:O
RICH HILL.HMO

@0

EXHIAXIT A

CONTRACTS & REAL ESTATE DEPARTMENT
LEASE OF CARTHAGCE BRANCH - NR PLEASANT HILL, MO TOC E. OF BERGMAN,AR
MPF 4135.0 TO MNP 643.13
DAYE: 10/31/92

TIRE

ITA
csgseeny

g4

sseeevee
ITA
ITA
ITa
ITA

353333888
2 BEBE3;

TR EEE
FHEELLE

g
g

ODRAINAGE
PYT RD
PVT RD
IKTRLCER
PVT RD
ITA

PVT RD
iTA

ITA

PARTY

L AND J PLUNAING COM
AEVERAGE PRODUCTS OO
JOE HARDING, INCORPO
MANEVAL, INC.

EEIMAN AGRI-SERVICE,
KISSOURI FARMERE ASS
m. xu.
MHONEYMAKER FEED
LOCARNI NARBLE COMPA
STRAMAN, JOMN JR. &
SPFRAU

TABLE ROCK ASPHALT C
MISSOURI, ACTING BY
HISSOURI HIGHWAY AND
PHISTER RAKRCH
MISSOURI, STATE OF,
MISSQURI, STATZ QPF,
HKISSOURI, STAIT OF,
TISON FOODE, IRC.
TTEON FOODE, INC
SQUTHEAST KANSAS RAI
LITTLE TIKES COMPANY
MESSOURI-KANSAS~-TEXA
EVERETT BRARDON
CARTHAGE ICE & COLD
PERRY-MCMARAN COAL C
ST. LOUIS-SAN TRANCI
CITY OF CARTHAGE, MO
CRILP RY. C0O.

THOS. D. RYAN, EXECU
CARTHRGE SUPERIOR LI
D. REES COAL Q. RIC
BIG CREEK TOWNSHIP,
SQUTHWEST MISSOURI C
IMPROVED SCALE & FDY
CARTHAGE SUPERIOR LI
EAGLE SCALE & NFG CO
CONSOLIDATED MARALY
DRALNAGE DIST. #1 OF
WE IPFARN

HA HERMAN

BURLINGTON NHORTHERN
HMARY MITCHELL

EUREKA COAL HINING &
C. G. SYHMS

HECMORE MINING CQ.
BATES COAL HINING &

450.00
-00
«0Q

S38.20

605.00

604.44
30

260.10

$27.80

445.70

999.00

118.50

537.30

447.30

3088.24

631.20

633.20

633.30

416.00

416.00

§72.62

490.80

574.90

67.42

530.50
.Q0
.00
.00
lou

630.70

§27.60
.00

640.40
.90
.Q0

527.60
.00

1%6.50

99%.90

1Ja.71

6.20
93.00
97.15
.00
v8.86
. 00
.00

FOLOER
ey
daaooao
aogooco
Goooo00s
0000000
cgono00
4000000
oocooto
0000000
00aoco0
0000000
Goooonn
0000000
0000000
0oo0000
oQaooeoo
0000000
goa0a00
0000000
00060000
0000000
0000000
acoo0ao
ao0oaaoo
Q00a0Qo
0000000
ad0caao
aooouoo
0000000
gooooao
QU00000
§0Qaaco
slelelole o ls)
0000000
Q00000
0000000
aqadoan
0000000
qnoaogo
0000000
0000000
ofe Lo [e]efeJe]
Q004000
Qoglooo
0000000
a000000
aagoaao
0000000



AMIDITRO
RT25022
KT25694
KT3I0578
KTI057%
RI812
LA25829
R10372
R11587
R1318)
RS201
R7849
RAO2Y
RB3s54
RB8461
R8710
R9497
R9490
R978S
TC16798
12506
1442381
145348
185401
156605
161573
27122
339
54408
§32533
76310
763131
79047
19669
808958
854C4-2
861

®0)

CONDITIONAL ASSIGNMENT OF QPERATING AOREEMENTS

e

EXHIBIT A
CONTRACTS & REAL FSTATE DEPARTMENT
LEASE OF CARTHAGE BRANCH - NR PLEASANT HILL, MO TO E. OF BERGNAN,AR

MNP 415.0 TO KP £41.12
DATE: 10/31/92

LOCATION
L
WEVADA , MO
NEVADA . MO
HNEVADA , MO
NEVADA . MO
NEVADA , NO
RICH HILL.HO
AURORA, MO
HORERG , HO
CRANE , MO
AURORA MO
AURORA . HO
HOBERG , MO
GALENA , HO
HOBERG , MO
HOLLISTER, KO
HOLLISTER,MO
MOLLISTER, MO
AURORA , O
CRESCENT HIL,HO
CRICKET,AR
ADRIAN , MO
BERCHAN . AR
ADRIANM, MO
NEVADA HO
AURORA , KO
CRICKET.AR
HEVADA . HO
CRICKET, AR
HMOLLISTER.HO
CRANE , MO
CRESCENT HIL.MO
CRANE . MO
HOLLISTER. MO
BERGMAN. AR
HOLLISTER, MO
CRICKRET.AR

TYPE
J% ITA
JT ITA

INTERCHG
INTRLCKR
ITA

g
z & 28 B88

MIZZOURT PACIFIC RAI
KIBSOURI PACITIC RAX
MNISSOURI PACITIC RAX
KISSOURI PACIFIC RAI
KISEQURI PACITFIC RAX
TERRA INTERNATIONAL,
AURORA GROCERY COMPA
H.C. MEANMS

RUSSELL LUMEER CO.
BURLINGTON NORTHERN
M. F. A. NILLING CaM
AUGUST CARL, MOBERG,
JOHN NQRRIS

RIY MCOONALD AND HEN
MIES BIRDIE AIWOOD
1.0.H. STRAEAM
I.D.H. STRARAM

JOHN F MCKINLEY,AURD
LT HUMMICUTT

T.r. ROBERTSON
MISSOURI, STATE QF H
DUANE DERN

ADRIAR BANK

TERRA IXTERRATIONAL,
DEICOR LABORATORIES
COUNTY Or BOONE, ARK
LITTLE ROCK BRICK WO
TABLE ROCK ASPHALT C
HUSKY INDUSTRIES INC
STATE OF MO.

STATE OF MO.

STATE OF MO.

THE SCHOOL QFr THE OZ
THOMAS T. MILLARD
JOMN STRAHAN, JN. &
E.L. HALST

upP

.00
.00
.00
-0
.00
593.20
232.00
505.00
480.00
.00
232.00
302.95
470.00
499.31
440.50
448.00
448.00
126.58
106.12
.00
614.10
418.28
614.43
999.00
489.50
432.70
-go
435.05
.00
477.80
37%.40
478.50
.00
418.68
.00
432.70

TOLOER

c000000
0000aco
Q000000
0000000
QooQoao
auaoagon
el e lelolele)
00c0000
oot 0080
aaaoo0Q0
rle s Lele e le)
000Qoao
Qg aaeo
0000000
0000000
0020aqo
0080000
0000000
0a0ao0o
000a000
0aqaoaon
0600000
0801416
0801877
0805147
0000000
0000000
0000000
0000000
000aooQ
co0Q0a0
gooaoQQ
00600000
0000000
Q0g0o000
0000000



&0

LEASE OF CARIHAGE BRANCH - GUION.AR TO DIAZ.AR

|0

EXHINIT A
CORTRACTS & REAL ESTATE DEPARTMENT

HP 111.0 TO HF 259.056 ~ CONDITIONAL ASSIGNMENT OF OPERATING AGREEMENTS
DATE: 10/31/92
e

AMIDITRO
CAl14219%
CA17902
GA22318
CA2114
CA24710
CA34115
CAI4445
CAJS0S1
CA3I5130
CAI9119
CAL2510
CA42548
CA4S027
CA45090
CALEI14
CA47656
CA4817%
CA31224
CAS2761
CAS3I738
CAG0401
CA61680
CAG192
CAES5282
CAG7908
CAG8ID7
CAE9781]
CATO266
CATLIS?
CA71612
CA72128
CA71S81
CA74116
CATE742
CA75209
CA75282
CATT204
CAT7502
CAB0441
CA821952
LAJOGL1TY
tAl0618
Al4l92
R9&SE
148798
149052
151359

LOCATION

BATESVILLE AR
BATESVILLE.AR
BATESVILLE, AR
BATESVILLE AR
BATESVILLE,.AR
BATESVILLE. AR
GUION AR
BATESVILLE.AR
BATESVILLY AR
OIAZ. AR
GUION, AR
SATESVILLE,AR
BATESVILLE, AR
BATESVILLE , AR
DIAZ.AR
BATESVILLE,.AR
BATESVILLE, AR
BATEBVILLE.AR
BATESVILLE,AR
MOORETFIELD.AR
BATESVILLE.AR
BATESVILLE. AR
GUION,.AR
BATESVILLE,.AR
BATESVILLE,AR
BATESVILLE,.AR
BATESVILLE, AR
BATESVILLE,AR
DIAZ,AR

SULPHUR ROCK,AR

DIRZI.AR
MAGHNESS , AR
BATESVILLL,AR
NEWARK ., AR
HYERSVILLE,AR
BATESVILLE, AR
NEWARK, AR
BATESVILLE, AR
BATESVILLE,AR
GUION.AR
GUION.AR
BATESVILLE, AR

ITA
T
IZA
ITA
s 4
ITA
ITA
ITA
ITA
TTA
ITA
ITA
ITA
ITA
ITA
ITA
ITA
ITA
ITA
ITA
ITA
ITA
rUB
PUR
U
run
ITA
ITA
ITA
ITA
ITA
ITA
ITA
ITA
rFUB
ITA
ITA
rUs
ITA

WOLFORD MARALE COMPA
W.E. DODD

ARKANSAS BLACK MARBL
BATESVILLY COMPRESS
CICIL SNMITH

SIMS GROCER COMPANY
CITIES SERVICE COMPA
WILROY, R. D.

HINES LUMBER COMPANY
STOME PRODUCTS, INC.
KORTH ARKANEAS FARK
SILICA PRODUCTS CD.,
BATESVILLE GROCERY C
WILY“S FEED MILL

KSX ENTERFRISES, INC
SILICA PRODUCTS COMP
"LEONARD, K. W. & F.
-RIVERSIDE MILLINC CO
SATESVILIE RUBBER CO
KEH ENTERPRISES, INC
LAMIER FEED MILL, IN
KIDWEST LIME COMPANY
HORTH ARK.HOWY INPRO
ARK.STATE HIGHWAY CO
ARKANSAS STATE HIGHW
ARK.ST.HIGRWAY COMMI
COLLIER, J. W.

QEARK SILICA CORFORA
BANQUET roOns CORPOR
INTERNATIONAL PAPER
BRYANT, DONNIE MACH-
NORTYH ARKANSAS FARM
GENERAL TIRE & RUBBE
CITY OF NEWPORT
ARKANSAS STATE HIGHW
2 AND J PLANT FOQD,
CASTHAN KODAK COMPAN
ARK.STATE HICGHWAY CO
ARKAREAE FPOWER L LIC

INTRLCKR CAVANESS RENTAL L ENM

LTA
LTA
ITA
ITA

SYNERGY GAS CORPORAT
SYNERGY GAS CORPORAT
PADGETT PFOOL LBR CO
HOUXNT OLIVE STOVE CO

PUB RD ARKANSAS., STATE OF
JEC AGMT ARKANSAS STATE HIGHW

ITA

CONAGRA

w

.00
2719.00
2048.10
286.10
276,30
.00
'°°
.80
286.10
235.86
00
Ioo
.00

«00
.00
.00
286.10
286.08
-00
259.10
286.90
286.10
292.70
283.66
280.55%
286.00
.00
.00
285.90
281.38
281.80
i86.10
286.10
259.50
277.80
259.50
273.60
-ao
.00
107.60
286.00
270.30
288.00
2808.00
312.76
312.76
286.00

0Qo0a00n
0000000
QagQgooaoo
a000000
ol114089
Q0o00aco
QQo0000
0Qoaoao
QJqooToo
QooooQ0
Qoo0ogo
aQoonac
Q000000
ogoouao
Qooaoao
agoocon
0000000
co00000
olelelilelole]
Q000000
aooaaac
a0aoso0
0aod000
aoeooan
Godaeno
QQo000o0
000aaco
©0g00a0
0000000
0000aQ0
Qogooao
000Q0Q0
ololelelo [ 4]
0000000
0000009
00008000
€00000a
Q0c00000
agaooac
0000Q0c
000000(L
013612¢
g00004ac
0000Q0¢
Q004g00¢
aao000ot
000000«



CONTRACTS & REAL ESTAIZ ULEPARIMENT
LEASE OF CARTHAGE BRANCH - GUION,AR TO DIAZ.AR

L0

EXHMIBIT A

MP 313.0 TO MP 259.03 - CONDITIOMAL ASSIGNMENT OF OFERATING AGREEMENTS
DATE: 10/31/92
TIPE

AUDITNG
162
155904
162476
29427
asa

353
5447
68954
73093

LOCATION
OIAZ.AR
GUION,AR
BATESVILLE,AR
BATESVILLE, AR
DIAZ. AR
DIAZ. AR
DIRZ. AR
BATESVILLE,AR
BATESVILLE AR

*ITA

ITA
L]

33333

UHININ CORPORATION
PROCTER & GAMBLE MAX

ROAERT KILLEY
J.C: MASTERS

T.G.KIMBERLIN & CQ.
WILMANS MERCANTILE C

JOHN E. ARYANT & SON

o

-“
Ji2.00
285.00
288.10
25%.30
25%.5%0
259.80
284.65
286.10

coQaQo0
Q801640
0806270
0a00000
4000000
0000aa0
4000000
000d000
aoo0o0o00



ADDITHO
€Al0332
CA13602
CA16089
GA37110
cCALTaNS
cA2126
CAZ192S
23173
CA262862
CA28263
CA26264
CA32513
CAl1114l
CAl1766
CA315052
CaM0243
CA4I018
CA41322%
CAS146
CAS2641
CASS5949
CAGZ6AS
cA70o883
CAT14%8
CAT4044
CATEATE
cazs810l
CA78111
CA79054
CAR 3830
85919
CAB7134
CABB112
CA88134
CA%780
C10167
claeas
c1411
Cl4ld
Cl4%7
cliill
il
Cl119
cl7170Q
cias?

8

JOPFLIN, MO
JOPLIN, MO
JOPLIN, MO
WESS CITY, MO
VERE CITY , MO
WEBE CITY MO
WERR CITY,.NO
JarLIE, NO
WESB CITY.MO
WERE CITY,NO
WERS CITY,NQ
<SOFLIN, MO
WEERB CITT, MO
JOFLIN, NO
wWEBS CITTY MO
JOFLIN, MO
JOPLIR, NO
JQFLIR, KO
JOPLIN, MO
JOPLLIK, MO
WEBS CITT,HO
WEsA CITY. M0
WESS CITY. WO

EEEERREEREERERREREEEEE R
By

e i

:

INTRLCER
1ITA
ITA
ITA

izgg;ﬁii:u gagim
TR
Ragal ig?ggﬂasfgafa

I
I
i

TERE PURLIC SERVICE C
WEAR CITY & JOPLIK 2
BURLIRGTON NOKXKTHEKN
BURLINGTUR NORTHERN
BURLINGTON RORTHERM
THE ROGCERS & NIX aGpo
ATRLINGTON NORTHERK
DAVEY & HEEMUERSION WX
NIESOURI LINC PIELDES
H. X. BAKER, JAEFER

-G0
.00
3132.24
-0f
-00
00
-00

.“
.uo
164.60
378.5%
178.680
3178.70
126.00
3718.70
377.50
3178.30
.
£37.50
376.20
380.50
.00
131.00
.00
$45.20
s46.10
544.90
.00
Jal.50
.00
-ao
.00

000000
0080000
0000000
0000000
oocceoao
000000
0ao0000
Q000000
G660000
Q000000
Q000000
Q000000
©000000
Q660000
Q0000600
0600600
0000000
Q000000
©0e0000
0000000
©000000
©000000
Q0c0000
0000000
0000000
ao00g00
oaocaoo
©000000
0000000
0000000
0000000
0000000
0000040
0000000
0000000
0000000
0000060
0000000
0000000
0oaasoo
©000000
00300030
0agacog
0000a00q
coaaqoo



ANUITHD
€43%52
Cs458
CA&311S
1
145508
164812

conD ICNMENT OF OPERATING ASKERMRENTS

NOTE: ACAEENENTS ¢ CARTEACE ARE OX CARTEAGE LIST
BATE: 10/31/92
s PARTY XP PFOIDER
IT™A EERCULES FOWOEZA CO.. 332.70 ©0G00Q0
I MNC DANIEL MILLING CO .00 0080000
m INDEPEMDENT GRAVEL C .00 0000000
INTRLCER KANEAS CITY SOUTHEERN $44.30 0000000




EXHIBIT A
CONTRACTS & REAL-ESTATE DEPARTMENT
LEASE OF WEBB CITY BRANCH~CARTHAGE, MO TO JOPLIN, MO
LEASE OF ATLAS BRANCH-WEBB CITY TO ATLAS, MO
CONDITIONAL ASSIGNMERT OF OPERATING AGREEMENTS
NOTE: AGREEMENTS @ CARTHAGE ARE ON CARTHAGE LIST
DATE: 10/31/92

AUDITNO LOCATION TYPE PARTY MP FOLDER

CARl12143 JOPLIN , MO INTERHC KANSAS CITY SOUTH a0 0000000




AUDITNO
CAZOBSY
CA23847
CaA28£81
CA29884
CAl3240
CAlS916
CA40210
ca4al1103
CA43233
CAL444Y
CA¢7891
CALT8%4
CAS1477
CAS169)
CAS4341
CAS600Q
CASBILE
CAS4144
cAs428
CA7152%
CA72001
CATI298
CA74019
CAT4T2I
CAT&948
CA7779S
CAB9447
R10691
R1l13s
RE3TY
RET74S
R8BS 46
150282
153715

O

EXEIRIT A

LOCATION

SFRINGFIELD, MO
SPRINGTIELD,. WO
SPRIRGFIELD . N0
SFEINGIIELD . 0
SPRINGYIELD ,MNO
SPRIRIFIELD, 0
SPRINGFIELD . O
SPRINRGTIRLD MO
SPRINGPIELD MO
SPRINGFIELD,MHO
SPRAINGYIELD . MO
SPFRINGFIELD,NO
SFRINATIELD , MO
SPRINGTYIELI N0
SPRINGIIELD, O
SPTRINGPFIELD . MO
SPRINGFIELD X0
SPRAINGFIELD , MO
SPRINGFIELD. MO
SPRINGYFIELD,NO
SPRINGFIELD  NO
SPRIRGYIELD . MO
SPRINGFIELD . NO
SPRINGFIELD, NO
SPAINGPIELD . KO
SPRINGPIELD,NO
SYRINGFIEID, HO
SPRINGFIRID MO
EPRINCTIELD.NO
SFRINGTIELD,NO
SPRINGYIELD,.MNO
SPRINGFIELD, N0
SPRINCFIELD, MO
SPRINGPIELD, MO

DATER: 10731792

IR PARTY

I CERISIOPEER FRODUCE

ITA BURLINGTON RORTEERN

I BURLINGTOR BORTEERN

TEA EURLINGOTON MORTHEERN

b 2 - IGRTON STORE CO. (OX
ITA SOUTEMESTERN BELL IE
IIa SIEDERMAN NATIONAL 3
ITA BURLINGICE NORTHRERN

I MALFE H. LONG

) & - Y R. F. STIEFVATER

ITA $T. LOCIE ~ gAR FRAM
JT TRK RIRLINGION NORTEERN

JT TEK ST. LOUIE SAN FRANCI
PNT K0 ALTON PACKAIING CTIRP
I BURLINGTON NORTEZERN

ITA EDGCE DENEIE GREAS &

IT™h CEAMPION INTERNATTION
3 - SLEP RI. CO.

ITA STNTEX AGRISUSINESS,
2TRE XIL. NORLINGIONS PORTEERNM

ITA CEEXTECE INDUETRIES

IT™ K AND M DISTR O INC
ITA JUETIK INDUSTRIEE, I
A SPAINGFIELD GROCER C
ITA COORS OF THR OZARKS

PUB RO SPRINGPIELD MIRSSOURI
ITA W. W. VEITTAKER

I SECURITY WAREROUSE C
JT TRK  ST. LOUIS SAK FRANCI
JT TRK SURLINCQION MORTHERN

ITA 8T. LOUIE 8F RR

ITA BAKE PFRO RHOPS, INRC.
csavsvese BURLINCTON RORTHERN

wr
%11.00
«00
.00
-“
.00
«00
.00
00
-u
«00
.00

$06.90
$i1.40
.00
.00
00
Ja.Q0
N
$07.20
99.00

SQaaaao
gauaoga
0Q00060
0000000
ogoadod
000000
0000000
Q0000090
oagaaao
0000000
Q000000
0ooooao
G0aoue0
cao00a0
©Qg00000
0gaooau
0000000
Qacooad
oaacoaa
Og0oo0a
aQoaaa0
0gaoaaa
aoooo00
©aooo0o
odgooaon
00aaono
aocooooa
006000
0a000a0
00Q00o0
0006300
Qaaooao
ad0000a
0800712



&) &0

RXRISIT A
CONTRACTS & NEAL ESTATE DEIPARTHENT
LEASE OF THE CLINTOR SRANCE ~ . CLINTON,MO TC GRIFFITH,XS
CONDITIONAL ASSICINENT OF OPERATING AGREINENTS
DATE: 10731792

AJOITEO LOCATION 2 14 ] PARTY NP YOLOEFR
CA32072 NEVADA . N0 VI RD GRORGE T. COLLINS 310.47 goooo0
CAS3277 MEVADA , MO PVT D MERL D. FELILOWS 319.3% Gooaool
CAT451Y NEVADA, MO ITA MISSOURI EANSAE TEXIA S74.60 0OCOQOO!
CASEINS NEVADA, IO TTA SYRAT 993.00 QOUOOOO!
CAEP4sL MEVADS, MO esvevscs ROUTHEAST KARSAS RAI $72.62 000000
CA9236 NEVADA, MO JT TRE MHIEBOURI-KANIAS-TEXA 574.90 040G0001
c9288 NEVADA., MO VTR C. 8. STMME 98.86 000000
KT1242 7T SOOTT.XE J¥C ASNT BURLTEGTON MORTHERM .00 Qoao0o
RKT25022 WEVADA, ND JT ITA MISSOURI FACIFIC RAIX .00 000000
KT25694 WNEVADA, MO JT ITA MISSOURI FACIVIC RAX .00 000000
KTi0578 KEVADA , NO XBG FPROT WISSOUNI PACIYIC WAL .00 000000
K230579 NEVAIA, N0 INTERCHG NISSOUAI PACIFIC BRA:D .00 000000
ET3169) CLINTON, MD T D MISSOURLI FARNERS ASS 28621.44 000000
KTrilee?’ T 200TT. XS TRE LS ERUCE MARELE & GRANI 138.07 013419
rT33549 CLINTON , MO I SCEXELIEER FOODS, INC 3165.77 GO000O0
xriron? T 2COTT. XL TRE 3 DOURLE CIRCLE FARM 338.10 000000
KTr3i19%) CLINTON , MO T RD PFARMERS FRODUCE EXCE 262.44 000000
KTé632 T 2007TT.%8 INTIACEG RURLINCION NORTETRN .00 000000
KT48% FT SCOTT. XS INTRLLER MISSOURI PACIFIC RAI .00 000000
KT6070Q FT SCOTT.X3 secevece KISEOURI PACIFIC FAY .00 00oo00a
KTT15% T 5COTT.XB INTERCHG MISSOURE PACIFIC RAX .00 000000
Krai2 WEVADA , NO INTRLCER MISSOURTI PACLFIC BRAI .00 000000
156608 MEVADA , NO ITA TERRA INTENMATIONAL, 79%.00 02018}
1 NEVADA . MO FUR XD LITTLE ROCK BRICK Wa .00 00a00c




NOTE

Lease Exhibir C

MP OPEN INDUSTRIES AT:

Fort Scott, ES
Aurors, MO

Carthage, MO
Joplin, MO
Lamar, MO

Springfield, MO

Lessor and Lessee agree to amend this exhibit upon
mutual conment. Successors aor zssigns af these

andustries maintaining the same locatiaon shall also
be cansidered open.




. OPEN INDUSTRIES - FORT SCOTT. KS

Bruce's Marble &'Grlnite Workse

MP OPEN INDUSTRIES - AURORA, MO

Peerless 0il Corp.
MFA

MP O S S - GE, MO

Carchage Crushed Limestone Co.

Carthage Faoundry Machine Works Co.

Carthage Marble Carp. (underground storage facility)
Carthage Water & Elactric Ca.

Conagra

Four States Supply Coa.

Indepeandent Cravel Co.

Independent Radi-Mex Concrete Co.

Leggett & Platt, Inc. (Plant)
Locarni Marble Co.

MFA Farmerz Exchange
Mizsouri State Highway Dept.
Morrow Lumber Ca.

Schrieber L.C., Cheese Co.
Skelly 01}l Co.

Standard QL1 Ca.

Steadley Co.

MP OPEN INDUSTRIES - JOPLIN, MO

Concretre Masonry Products co.
General Electric Supply Corp.
Herrman Lumber Co.

Joplin Cement Co.

Joplin Stock Yards, Inc.
Meek Lumber Co.

Midwest Materials Co.

Miners Ice & Fuel Co.

Pand. C.W., Food Brokers

Ross Hide Co.

Stackyards Feed Ca.

Tamka Asphalt Roofing Products

MP OPEN TNDUSTRTES - TAMAR, MO

) Dauble Circle Farm Supply
Farmers Exchange



OPEN INDUSTRIES - SPRINGFIELD, MO

Andersan Box Ca., Inc.

Dennis, Hugh, 0i1l Co.

Filter & Injector Co.

Finkbiner Storage & Transfer Co.
Genersl Wareshouse Co. (No. 2)
Greene County Farmers Sales Assn.
Kennedy, W.T., Brick & Steel Ca.
McGregor Bros., Inc.

Queen City Flour & Feed Co.
Quinn Caffee Co.

Southwestern Bell Telephone Co.
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DIVISIONS

Lease Exhibit E

MENA will receive the following charges for loaded movements
on the Carthage Group made in coanjuncetion with a Missouri

Pacific/Union Pacific line haul.
equipment moving on its own wheels.

rates apply per car, not per trailer or container.

Rates da not apply to railway
For TOFC/COFC movements,

Ganeral divisiaon for the traffic not otherwise
mentioned in this exhibit

$235

All other traffic to/from Springfield/Wallis, MO $375

All other traffic to/frem Guion, AR -
Newark, AR inclusive

via Newport
via Kansas City

All ather traffic to/from

Energy

Yellville or Cotter. AR

Coal (STCC 11XXXXX):

To Kansas City Power and Light at Ladue,
From Nassau Junction/MO (SEKR) to Kansas
To Magness, AR (via Newporct)

To Lndependence, AR (AP&L) via Newpeort

Grain and Grain Froducts

Crain and feed (STCC's OlXXXXX, 2092XXX.
and ocher 20XXXXX items used for feeding
livestock or poultry) destined to:

Carthage, MO
pergman, AR
Cotter, AR
Springfield, MO
Batesville, AR

via Newport

via Kansas City

Flour (STCC 204LlXXX) to Batesville, AR
via Kansas City

§200
$375

$300

g L8] 5210
City $235
$§200

$2,000
Per Loaded
Train

$§275
§235
S4TS
$350

§150
$375

$375




@ Semicls

Chemiczals (STCC Z8XXIXX) and Petroleum
Products (STCC 29XXXXX)

To:
Atlas, MO $23s
Joplin, MO $300
Aurora, MO $400
Cotter, AR
via Kansas City §$500
via Newport $600
Msgness, AR $200
From:
Atlas, MO $350
Magness, AR $200
Food agd Food FProducts
Food Products (STCC 20XXIXXX) in RPL's ta
or from Carthage, MO $300
Forest Products
Lumber (STCC 24XXXXX) to Lamar., MO $300
Lumber, waod, pulp, or paper products
(STCC's 24XXXXX and 26XXXXX) to Springfield
and Wallic, MO $37S
Roofing paper (STCC 26612XX) from Joplain, MO <300
Merchandise Market:z
Fiberglass (STCC 32293XxX) from Joplin, MO $§215
Toys (STCC 3941l191) to Aurora, MO $125
Metals and eral
Reofing granules tao Japlin, MO from
Little Rack, AR:
via Newport $500
via ¥anszas City S$300
Steei rods (STCC J3124XX) ta Carthage, MO $350
) Limestane produccs carrying STCC's 142XXXX,
1295KXXX, and J274XXX from Limedale, AR 5200

Induscrigal sand (STCC 14413XX) from Guion, AR 5200




II.

@ s

DIVISION ADJUSTMENTS

Special Adjustment

Effective January 1, 1995, MANA shall grant Migsouri
Pacific/Union Pacific a division raduction of $45 per car
spplied to all traffic except the following:

1. Coal movements to Kansas City Power & Light xt Ladue,
MO

2. Coal bridged between SEXKK and MP/UP.

3. Traffic interchanged at Kansas City for pointy to/ from
starions east of Bargman, AR.

4, Traffic i1nterchanged at Newport to/from stations west
of and including Bergman, AR.

5. Any traffic billed to/from Wallis and Springfield, MO.

6. Grain and grain products traffic for Carcthage, !MO;
Bergman, AR; Cotter, AR; and Batesville, AK.

7. Chemicals and petroleum products for Atlas, MO via
Kansas City.

HNOTE: The 545 dacrease shall be applied to the divizions
after the January 1, 1995 RCAFU adjustment.

Annual Indexed Adjusctmencs

The revenue divisions set forth in thias Agreement shall
be adjusted annually beginning January 1, 1994 and each
January 1 thereafter for the Term of this Agreement. The
adjuscments shall be based on S0Z (.50) of cthe annusal
percent changed in the Unadjusted for Productivity Rail Cast
Adjustment Factor (RCAFU, 1987 = 1.000) as approved and
published by the Interstate Commerce Commission (ICC) in Ex
Parte 290 Sub Nos. 2 & S. The adjustments will be subject
to a maximum increase of 1.07 per year.

The Janusry 1, 1994 adjustment shall be calculated as
the percent change in the first querter 1993 RCAFU ta the
first quarter 1994 RCAFU. This percent change will then be
multiplied by 50Z (.50). This result will then be subjact
to a 3.0Z annual cap. Subsequent Januery 1 sdjustmants
shall be calculated from the first quarter RCAFU of the
current year (See hypotherical example below) and multiplied
by S0Z (.50) and then subject to the 3,07 cap. Provided,
however, application of the percent change 1in the RCAFU
shall not reduce revenue divisions below their level on the




& &0

effective date af this Agreemant (Base Rates). If the
application of the RCAFU percent change would result in
ravenue divisions falling below the Base Rates, the Bame
Rates will be in effect until subsequent January 1

adjustments result in revenue divisions abave the Base
Rates.

If the ICC rsbases the RCAFU, the rebased values will
be used in the adjustment calculations. Xf the previous
period’'s index value was not restated by the ICC, it will be
reststed with a linking factor. This linking factor will be
the ratio of the RCAFU &s rebased divided by the RCAFU on
the old base for the last period in which the RCAFU is
published on both bazea. The previcus period‘'s vsalue in
need of restatement will then be multiplied by this linking
factor before making the current adjustment cslculations.

In calculating the adjustments, sll published and any
linked index values will be rounded to a thousandth of an
index point; all percent change calculations will be rounded
to & tenth of a percent; any linking factors will be rounded
toa a thausandth aof a paint; and all revenue divisions will
be rounded to whole dollars. The rounding rule used will be
that any fraction lesas than one half will be dropped while

any fraction equal to or graater than one-half will be
rounded up to the naxt higher value.

In the event the ICC ceases to publish, or materially
alters the methodology by which the RCAFU is derived, the
parties shall determine a zubstitute index. The substitute
index shall be the index thar most closely matches the
structure of the RCAFU. The substirute index zhall be used
for the remainder of the contract. If within 90 days after
the cancellation/alternstion of the index a substitute index

can not be found, any party may submit the matter to be
determined by binding arbitration.



Lease Exhibit F

EQUIPMENT AND COMMERCIAL SERVICES
EQUIPMENT

Lessee shall be responsible for furnishing freight car
equipment for loading and unloading on the Lessed Premises. If
Lessee does not have available freight car equipment at any given
time when Lessor is to be the comnecring road haul carrier,
Lessor shall have the first right of refusal to furnish freight
car equipment for loading on Lessee. Lessor will make every
reasonable efforr to supply such equipment upon receipt of
ressontble notice from Lessee. If Lessor is unsble to supply
freight car equipment upon reasonable notice, Lessee may obrain
such equipment from any other supplier.

When Lessor iz the connecrting road haul carrier, Lessor will
provide five (5) days of car hire relief, with two exceptiona, on
railroad marked freight equipment provided empty by Lessor to
Lessee for losding, or delivered loaded by Lessor te Lessee
pursuant te the rules and interpretation of AAR Circular OT-28.
The excepticns are carvrs billed to/from Springfield and Wallis,
MO0, for which seven (7) days relief will ba provided. Lessee
will not assess demurrage charges against its customers uwhile car
hire relief ix baing granted by Lessor. Lassee agrees to shide
by any special demurrage relief agrasmants put in place by
Lessor. provided thar Lessee will receive additional car hire
reliaef equal to the excass free time pravided by such agreements.
Lessee shall also receive additional car hire relief on pool
equipment sent onto the lines in advance of customer orders; such

additional relief will texminate on the date the equipment is
used to £fill a customer car order.

Except as set forth above, all other applicable car hire
payments will be the responsibility of Lessee.

Lessee shall not use engines supplied by Lessor on
interchenged unit trains for any ocher purpose without the
express permission of Lessor, Unauthorized use of Lessor's
engines shall subject Lessee to a specizl rantal payment of twe

times the then current higheat rental rate specified by Lessor in
its standard rental tables for the power in question.

COMMERCIAL SUPPORT

Lessee will grant ta Leasor Lessee's automatic concurrence
1N any rate, route, contract, latter quote, or ather pricing
action that Lessor may wish to take, as long 2s Lesasor does not
deviate from the agreed-upon divisions.

Lessee agrees to sbide by any contractual service comumitment
between Lessor and any shipper regarding activities over which

— i —— ——
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Lessee can sxercise sole control (for example, any commitment for
service which is to take place only on the Leasad Premises) and
vhich iz in effect as of the lease Commancemant Date. In cases
where Laasee has been made aware of such &2 commitment and g
penalty iz incurred for nonperformance, Lessor shall pay the
penalty and bill Lessee for the penalty amount, arnd lLazssee zhall
pey such smount within thirty days of its receipt of a bill from
Lassor. Leassee also sagrees teo negotiate additional service
standards for current or new business at the request of Lessor.

Lesgsoer will make any necessary tariff or adoption notice
filings required for Lessee’'s operation or use of the Leased
Premises and Lassee agrees to promptly remit any charges thar are

assessead by any tariff bureau or other publishing organization
governing these filings.

COMPUTER SUPPORT

Lessor will enter into sepsrate TCS and communicatians

agreements and the charges far the services to be provided will
be negotiated separately from this Lease.

REALLLBA.




AMENDED
LEASE EXHIBIT E

DIVISIONS

MENA will receive the following charges for 1laoaded
movements on the Carthage Group made in conjunction with a Missoauri
Pacific/Union Pacific line haul ("Base Rates"). Rates do not apply
to railway equipment moving on {ts own wheels. For TOFC/COFC
movements, rates apply per car, not per trailer or container.

General division for the traffic naot
otherwise mentioned in this axhibit $ 215

All other traffic to/from Springfield/
Wallis, MO $ 375

All other traffic to/from Guion, AR -
Newark, AR inclusive

via Newport $ 200
- via Kansas City $ 375
All other traffic to/from Yellville or
Catter, AR $ 500
Enexqy

Coal (STCC 11XXXXX):
To Kansas City Power and Light

at Ladue, MO $ 210
From Nassau Junction/MQO (SEKR)
to Kansas City $ 235
To Magness, AR (via Newport) $ 200
To Independence, AR (AP&L) :
via Newport $2000,
$ 975
Per Loaded
Train

Applicable beginning with the affective date of the Basic
Agreement through Fehruary 28, 1991.

Applicable effective with March 1, 1993, and thereafter.
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Grain and Grain Products

Grain and feed (STCC's 01XXXXX, 2092XxX,
and other 20XXXXX items used for feeding

livestock and poultry) destined to:

Carthage, MO
Bergman, AR
Cotter, AR
Springtield, MO
Batesville, AR

via Nawport

via Kansas City

Flour (STCC 2041XXX) to Batesville, AR
via Kansas City

Chemicals

Chemicalas (STCC 28BXXXXX) and Petroleum
Products (STCC 29XXXXX)

To:
Atlas, MO
Joplin, MO

Aurora, MO
Cotter, AR
via Kansas Clty
via Newport
Magnass, AR

From:

Atlas, MO
Magness, AR

Food and Food Products

Food Products (STCC 20XXXXX) in RPL's
to or from Carthaqe, MO

Forest Products

Lumber (STCC 24XXXX) to Lamar, MO

Lumber, wood, pulp or paper products
(STCC's 24XXXXX and 26XXXXX) to
Springfleld and Wallis, MO

Roofing paper (STCC 26612XX) from
Joplin, MO

L X ] L R R N ]

275
235
475
350
150
373

375

235
300
400

500
600
200

50
200

300

apo0

375

3ao0
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Merchandise Markets
Fiberglass (STCC 32293XX}) from Joplin, MO
Toys (STCC 3941191) to Aurora, MO

Metals and Minerals

Roofing granules to Joplin, MO from
Little Rock, AR

via Newport

via Kansas City

Steal rada (STCC 331124XX) to Carthaga, MO

Limestone products carrying STCC'as 142XXXX,
3295XXX and 31274XXX from Limedale, AR

Industrial sand (STCC 14413XX) from Guion, AR

- ——

235
125

500
oo

iso

200
200
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DIVISION ADJUSTMENTS

Special Adjustment

Effactiva January 1, 1995, MeNA shall grant Missouri
Pacific/Union Pacific a division reduction of $45 per car
applied to all traffic except the following:

1. Coal movements to Kansas City Power & Light at Laduae, MO.
2. Coal bridged between SEKR and MP/UP.

3. Traffic interchanged at Kansas City for points to/from
stations east of Bergman, AR.

4. Traffic interchanged at Newport to/from stations west of
and i{ncluding Bergman, AR.

5. Any traffic billed to/from Wallis and Springfield, MO.

6. Grain and grain products traffic for Carthage, MO;
Bergman, AR; Cotter, AR; and Batesville, AR.

7. Chemicals and-_petroleum products for Atlas, MO via Kansas
City.

NOTE: The $45 decrease shall be applied to the divisions
after the January 1, 1995, RCAFU adjustment.

Annual Indexed Adjustments

The raevenue divisions set forth in this Agreement shall
be adjusted annually baginning January 1, 1994, and each
January 1 thereafter for the Term of this Agreement. The
adjustments shall bes based on 50% (.50) of the annual percent
changed in the Unadjusted for Productivity Rail Cost
Adjustment Factor (RCAFU, 1987 = 1.000) as approved and
published by the Interstate Commerce Commission (ICC) 4in
Ex Parte 290 Sub-Nos. 2 and 3. The adjustments will he
subject to a maximum {ncreasae of 1.0% per year.

The January !, 1994, adjustment, and the March 1, 1994,
adjustment as provided for in Section 22.01, as amended, shall
be calculated as the percent change in the first quarter 1993
RCAFU to the firat quarter 1994 RCAFU. This percent change
will then be multiplied by 508 {.50). This reault will then
be subject to a J).0%t annual cap. Subsequent January 1l and
March 1 adjustments shall be calculated from the first gquarter
RCAFU of the current year and multiplied by 50% (.50) and then
sybject to the 1.0% cap. Provided, however, application of
the percent change Iln the RCAFU shall not reduce rxevanue

4
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divisions below the Base Rates. If the application of the
RCAFU percent change would result in revenue divisions falling
balow the Base Rates, the Base Rates will be in effact until
subsegquent January 1 and/or March 1 adjustments result in
revenue divisions above the Base Rates.

If the ICC rebases the RCAFU, the rebased values will be
used in the adjustment calculations. If the previous period's
index value was not restated by the ICC, it will be restated
with a linking factor. This linking factor will be the ratio
Of the RCAFU as rebased divided by the RCAFU on the old base
for the last period in which the RCAFU is published on hoth
bases. The previous periocd's value in need of restatement
will then be multiplied by this linking factor before making
the current adjustment calculations.

In calculating the adjustments, all published and any
linked index values will bas rounded to a thousandth of an
index point; all percant change calculations will be rounded
to a tenth of a percent; any linking factors will be rounded
tc a thousandth of a point; and all revenue divisions will be
rounded to whole dallars. The rounding rule used will be that
any fraction less than one-half will ba dropped while any
fraction equal to or greater than one-half will be rounded up
to the next higher value.

In the event the ICC ceases to publish, or materially
alters the methodology by which the RCAFU is derived, the
partiea shall determine a substitute index. The substitute
index shall be the index that most closaly matches the
structure of the RCAFU. The substitute index shall be used
for the remainder aof the contract. If within 90 days after
the cancellation/alternation of the {ndex a substitute (ndex
can not be found, any party @may submit the matter to be
determinad by binding arhitration.

LiUCEALEASTEXY . JTOA
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EXHIBIT IV-1
REDACTED



