T

THE COMMONWEALTH OF MASSACHUSETTS
OFFICE OF THE ATTORNEY GENERAL

ONL ASHBURION PLACE 9 / [’ g 7&

Bosrox, MASSACHUSETTS 02108-1598

MRTHA COARI EY (617)727-2200
A LTORNLY GLM RAL W W ago siate.mna us

July 30, 2007

BY ELECTRONIC FILING

The Honorable Vernon A, Williams

Secretary Cil gali sii w4 0il
Surfuce Transportation Board 4 [LIN& ? EL %'@ ﬁiw
395 E Street, S W v S ¢

Washinglon. DC 20423-0001

Re New England Transrail, LL.C d/b/a Wilmington & Wobum Terminal Railwayv —
Constructiun, Acquisiuon and Operation Exemption — in Wilmineron and
Wobum. MA. STB Finance Docket 34797

Dear Secretary Williams

‘The Commonwealth ul' Massachusetts through the Massachusetts Department ot
Environmental Protection and the Attomey General's Office attaches for filing the enclosed
Petiton for Reconsideration, or in the Alternative, for Clanfication in the aboyc-referenced
matter

Please call me at x2418 if you have any questions about or problems with the enclosed
document Thank you for vour attention and assistance in this matier

Very trulv »ours.

}\A-L :’ ? Lﬂ bttt l\.@

Siu Tip Lam

Assistant Attorney General
Environmental Protection Division

cC Michael W Dingle. Esq.
Service List



BEFORE THL SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NQ. 34797

NEW ENGLAND TRANSRAIL. LLC. d/b/a WILMINGTON & WOBURN TERMINAL
RAILWAY - PETITION FOR AN EXEMPTION FROM 49 U S C § 10901 TO ACQUIRE,
CONSTRUCT AND OPERATE AS A RAIL CARRIER ON TRACKS AND LAND IN
WILMINGTON AND WOBL RN, MASSACHUSETTS

COMMONWEALTH OF MASSACHUSETTS’
PETITION FOR RECONSIDERATION,
OR IN THE ALTERNATIVE, FOR CLARIFICATION

MASSACHUSETTS DEPARTMENT QF
ENVIRONMENTAL PROTECTION

Michael W Dingle

Sentor Counsel

Office of General Counsel

Department of Environmental Protection
One Winter Street

Boston. MA 02108

(617) 292-5959

Dated July 30, 2007

MARTHA COAKLEY
ATTORNEY GENERAL

Swu Tip Lam

Assistant Attomey General
Environmental Protection Division
Oftice of the Attorney General
One Ashburton Place

Boston. MA 02108

(617) 727-2200



BEI'ORE TIIE SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 34797

NEW ENGLAND TRANSRAIL. LLC. d/b/a WILMINGTON & WOBURN TERMINAL
RAILWAY - PEINTION FOR AN EXEMPTION FROM 49 U S C § 10901 TO ACQUIRE,
CONSTRUCT AND OPERATE AS A RAIL CARRIER ON TRACKS AND LAND IN
WILMINGTON AND WOBURN, MASSACHUSETTS

COMMONWEALTH OF MASSACHUSETTS®
PETITION FOR RECONSIDERATION,
OR IN THE ALTERNATIVE, FOR CLARIFICATION

Pursuant to 49 CFR 1115.3, the Commonwealth of Massachusetts through the Attorney
General’s Office and the Massachusenis Department of Environmental Protection petitions the
Board for reconsiderauon, or in the alternative, for clanfication of its decision served on July 10,
2007 (“Decision™), in this matter

BACKGROUND

New England ['ransrail, Inc . d/bfa Wilmington & Woburn Terminal Railway ("NLE1™)
proposes w operate as a rail carrier and to handle and transload. among other things, mumecipal
sohid waste ("MSW™) and construction and demolition debns (“C& ™). at a proposed [acility on
a contaminated property in Wilmington. Massachusetts NET has petitioned for exemption from
the licensing requirements of 49 U.S C. § 10901 One of the 1ssues presented in this procceding
before the Board 1s whether NET s proposed activities involving MSW and C&D at the facility
would be integrally related to rail transportation and thus come within the scope of the Board™s

exclusive jurisdiction By decision served on Junce 13, 2006 the Board called for comments (rom



all interested partics to address specifically this issue. and then following receipt of numerous
comments, the Board scheduled a full day of oral argument on Apnil 19, 2007 to further explore
this issue

At the oral argument, and 1n response to scveral pointed challenges to NET s position in
advance statements filed by interested partics with the Board, NET altered its previous
description of proposed facility activities In its new version, NET stated that it would (1) unload
the MSW and C&D from trucks onto the concrete floor within the proposed faciity and mspect
each shipment to ensure that it is consistent with the terms of 1ts bill of lading and that 1t contains
no hazardous waste, (2} extract items such as refrigerators which the landfill or receiving faciliy
would not take. (3) pick through the C&D to extract large picces of metal and wood. <et them
aside temporarily. and then load them on top of rail cars to be shipped to landfills: (4) shred the
remaining C&1D 1o reduce 1t to preces. which would then be loaded into rail cars via comveyor
belts. and (35) bale and/or wrap bulk MSW prior to loading it onto rail cars. (lranscnipt of Apr

19, 2007 Hry. ["TR™] at 132-36. 148-49 Scec also NET Written Statement, Apr 16. 2007 [NET

Statement™[, at 25-26. 30. £x. A attached to Supp Venficed Statement of Robert W Jones. I11.

Apr 19,2007 [“Jones Supp V S.").9* 1-5)

NET stated for the first time at the hearing that 1t would not extract metal and woud.
which have significant value. for sale or reeycling to generate revenue; rather, it would sort and
segregate the metal and wood just to load them separately on top of the car loads of C&D to be
shipped to landfills (IR a1 149-50; Ex_A 1o Jonces Supp VS 9% 1-6, 8-9)

BOARLD DECISION
In 115 Decision. the Board concluded that the (1) loading and unloading of solid waste, (2)

lemporary storage of solid waste prior to loading it onto railcars and for the purpose of atlowing



time to arrange for delivery of rail cars lor loading, and (3) baling and wrapping of MSW to
permit a wide varicty of raul cars to be used, are each, as presented 1n this proceedimg, integrally
related to rail transportation and that they are within the Board's exclusive junsdiction
(Decision at 14.) In addition. the Board ruled without discussion that “extracting refngerators.
0 10 avoid a legal impediment to the delivery of a shipment at a recerving land(ill, would be part
of rail transportation and covered by Fedcral preemption.” (ld )

The Board concluded that NETs explanation of 1ls purpose 1n secking 1o shred solid
waste and move it by convey or belt was not credible, and that the shredding activities would not
be subject to the Board’s jurisdiction or covered by Federal preemption. (Id_at 15.) in reaching
this conclusion, the Board found that shredding of C&D is not required to pack solid waste into
railcars. {Id TR at 350) Rather. shredding and moving C&D by convevor belt were used n the
sulid waste processing business to cnable easy extraction of valuable materials, such as metal or
wood. for recveling und sale purposes. (Decision at 14-15.) The Board disbelieved NET’s claim
that 1t would design 1ts facility and operations to create easy access lo the waste stream and then
not capitalize on the opportunity to separate and scif valuable recyclable matenal. (Id at 135

Commussioner Mulvey dissented from the Decision (1d_at 19-21 ) He found that MSW
15 inherently different from other commodities und that states and local governments have
promulgated a comprehensive scheme of laws to protect the environment and their residents
{from the problems that accompany the handling and disposal of MSW. (Id at 20 ) He argued
that the states and localities are 1in the best posinon to protect the health and satety of their

citizens and that these laws should not be preempted  (Decision at 19-20 )

P2



ARGUMENT

Massachusetts asks that the Board reconsider or clarify 1ts ruling concerning the
extraction of refrigerators to avoid “legal impediments” to delivery to the recerving landfill
While undoubtedly not so intended, this ruling could be construed to bring within the ambut of
tederal preemption all sohid waste processing activities. including recyeling or other non-rail
business services

Ths is so because many states have adopted regulatons that restrict the type of waste
that landfills, transfer stations. and processing facilities may receive (See David B. Ellis V 8.,

attached as Ex_C to Massachusetts Comments on Junsdictional Question, Jul 13. 2006. € 8:

Ohio Comments, Jul 13, 2006, at 2, Charles G. Johnson V S, atlached to Colorado Comments,
Jul 13,2006 €Y 3-5; Idaho Comments, Jul 12, 2006, at 1; [llinois Comnents. Jul 13, 2006, at
4-8, and New Jersey Dep't of Envtl Protection and New Jerses Meadowlands Comm™n Reply.
neida-Herhimer Solid Waste

Jan 27.2006. at 1-2 ) Sce also United Haulers Ass™n, Inc v,

Mgmt. Auth , 550 L S __ (2007). ship op at 12 (regulation of solid waste management and
disposal — traditionally a state police function — is the primary responsibility of the states) For
cxample, a state may prohibit the disposal or transfer for disposal of matenals, such as yard
waste. tires, batteries, appliances and many different types of recyclable materials, including
plastics. paper. cardboard, metal. and wood. See e g, 310 Code of Massachusetts Regulations
(“CMR™ 19017 To the extent that these state law requirements are reflected in the contracts
between the shipper and the receiving facility, one could argue that under the Board's Decision,
the state law requircments as well as the contracts could be considered “legal impediments™ to

the delivery of soltd waste to a recerving tacihiy



Compliance with such state regulations and shipper-receiver contract restrictions
typically involves extensive sorting, segregation. and extraction of waste matenal for disposal or
recycling. All of these acuvities are characteristic solid waste pracessing acuviues, (See
Decision at 14-15 |finding that shredding and usc of conveyors to move shredded C&D ure
activitics that facilitate the extraction of valuable materials for recyching ]) If the Decision is
construcd to hold that such processing activities are integrally related to rail transportation when
they are necessary to comply with “legat impediments™ to the disposal of solid waste ata
recenving facility, then this seemingly narrow exception will swallow the general rule of the
Decision. which secks to distinguish waste processing from activities that arc integrally related to
rail transportauion ‘1 he Board should clarify the Decision 1o ensure that this distinction 1s
maintained Massachusetts respectiuily suggests that sorting waste prior to shipment should be
preempted fron state and local regulation only where such sorting is necessary to comply with
legal impediments to the transportauon of such materials; preemption should nol apply to sorting
activities performed where there are legal and/or contractual restrictions on the receiving
faciluy's acceptance or disposal of certain tyvpes of waste, which do not affect rail transport of
such maenal

In the first place. a shipper of solid waste 1s responsible for ensuring that the waste meets
the requirements of the disposal siles Lo which they choose to ship. The shipper contracts with
the receiving facility for the disposal of the solid waste, and NET has conceded that it will not
have any direct contractual relationship wath the receiving facilities (Cx A to Jones Supp V S.
%6 ) Thesc “lepal impediments™ by state law or by contract thus apply 1o the shupper and/or the
recerving facility and to the ability of the receiving facility to accept such waste. They do not

apply to NI'l or the ability of NET to transport the waste.



Second, these “legal impediments™ to the receiving facility s acceptance and disposal of
sohid waste do not bar the movement or delivery of the solid waste by rail, cven 1f it contains the
prohibited or *noncompliant™ material Depending on the applicable state and local laws, a
recerving facility may be required to hayve unloading areas where the soring and extraction of
prolbited matenal may be conducted after delivery. Sec e.g Ohio Admin. Code 3745-400-
11{F)3) (requiring C&D facility operators 1o “deposit incoming loads of debris at a designated
unloading zone where the debris shall be mspected and prolubited wastes shall be removed )
Faenif the recenang facibity rcfusc.:s a load, the rail carrier may ansport the waste back to the
shipper or deliver 1t to another destination that will accept the waste  Given NET's
acknowicdgment that “[mjost ral carrier waste contracts require the submission of proof, on
request. that the consignee listed on the bill of lading has contracted to accept the cargo before
the rail carrier will move the car.™ it is most likely the shipper’s responsibality 10 bear the cost ot
storage, use of equipment. and shipment of the solid waste back (0 the shipper or to another
destination (Jones V §. attached to NET Petition. € 17 ) Therefore. any legal impediment to the
disposul of selid waste ar the recenving facility does not impede the transportation and delhivery of
the waste by the rail carner. and the rail carner’s sorting and extraction of the prohibited matenal
prior to loading the waste onto rail cars are not necessary or integrally related to transportation

T'hird. the shipper coutd choose to have the solid waste delivered via rail to a facility
without such restrictions or to a processing facility for extraction of the prohibited material prior
to disposal at the receiving facility that has such legal restnctions The shipper also could choose
10 have the prohibited or “noncompliant™ material sorted and exiracted at a processing facility
prior to tendering the load for rail transport  However. 1f the shipper chooses to ship the

prohibited solid waste to a facility that does not accept such waste and a rail carrier 1s willing to



provide an inspection and cxtraction service to the shipper prior to rail transport, that is an
added-y alue service, not a sen ice integrally related to transportation  Indeed, NET
acknowledges that the fee 1t recencs from the shipper would include the cost for both rail
transport and waste processing actis iiies, (See TR ar 14344, NET further suggested that il the
sorting and extraction activities proposed 1o comply with the waste disposal requircments at the
recciving tucility were found to be beyond the Board's jurisdiction. NET would still be able to
operate a sohid waste transloading facility. (See NET Statement at 13 See also Decision at 14 )
Thus, the value-added service is no different from the manutacturing or production services that
the Board has already determined to fall outside the Board's exclusive junsdicion  CL. Borough
vf Riverdale — Petition For Declarators Qrder — 1he New York Susquchanna and Western
Railway Corp.. §1B T'inance Docket No 33466, a1 9 (senved Sept 10. 1999) (manufacturing and
processing activities not necessans for rail transportation fall outside of the Board's jurisdiction):

Town of Milford, MA — Petion for Declarators Order. STB Finance Dochet No. 34444, at 1, 2

(served Aug 12. 2004 (steel fabrication activinies. e.g., cutting and welding of shipped stecl, fell

outside the definition of railroad transportation) See also Growers Markeling Co v_Pere

Marquette Ry, Co . 248 1.C C 215227 (1941) (“facihities provided for the display and sale of
perishable produce delivered at the produce terminal are facilihes for commercial transactions
not part of transportation™), CENR Operating Ca., Inc v. City ot Amenican Canyon, 282
T Supp2d 1114, 1118 (N.D Cal 2003} (the distribution of pumice and cement to customers
from rail vard was not transportation within the Board’s jurisdiction)

The distinction between solid waste processing and activities that are mtegrally related to
rail transportation should be maintained to ensure that the states can protect their ciuzens and the

enyvironment from problems that accompany solid waste processing while preserving the federal



precmption scheme under the Interstate Commerce Commission Termination Act  Therefore, for
the above reasons. the Board should reconsider and clarify that ([) legal impediments to a
recening lacility’s ability to accept certain types of waste are not necessarily lepal impedunents
to rail transport and delivery of the waste. (2) solid waste inspection. sorting, scgregating. and
cxtracting activities prior 1o shipment that may be necessary to comply with state or local law
restrictions on the receiving facility, but not necessary to comply with restrictions on the
transport of the svlid waste. arc not necessary or integratly related to transportation and are not
corered under federal preemption. (3) such activitics, taken to tulfill contractual agreements of
the shipper., the receving facility, and/or the rail carricr but ntherwise not necessary lor the rail
transport of the materials. are not integrally related to rail transportation and arc not covered
under federal preemption, and (4} such activities tahen to provide an additional service of
processing the solid waste for reeycling or disposul purpases are not integrally related to
transportation by rail and not covered under federal preemption
CONCI USION
For the foregoing reasons, Massachusetts requests that the Board reconsider or clarify its

Deciston (served, July 10, 2007)
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