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BEFORE THE
SURFACE TRANSPORTATION BOARD

SOUTH PEAINS SWITLIING. LTD CO. )
-- ACQUISITION EXEMPIION -- THE ) FINANCL DOCKET
BURLINGTON NORTHERN AND } NO 33753

SANTA FE RAILWAY COMPANY )

REPLY IN OPPOSITION TO
PETITION FOR CLARIFICAIION

Pursiant 10 49 C [F R & 1104 13¢a). SOU TH PLAINS SWITCHING. LTD CO (SAW)
hereby replies in opposition to a Petition for Clanfication (Petition) filed by BNSF Raitlway
Comnpany (BNSH on July 16, 2007,

REPLY
L THF PETITION SHOULD BE DENIED BECAUSE IT SEEKS

INTERPRETATION OF A CONTRACT, OVER WHICH THE BOARD
DOES NOT HAVE JURISDICTION

In substance and in legal eftect. the Petition 1y a request that the Board interpret the nature
and extent of (rackage rights conveved by BNSF 10 SAW in the 1999 Assct Sale Agreement
{Agreement) ¥ Thus, BNSE achnowledges that it seeks clanification of the extent of SAW's
trackage rights —as stated 1n the reievant contractual agreecment between the parties™ (Peution
at 1N Indeed. the prncipal argument advanced by BNSE 15 predicated on BNSE's interpretat:on

of Scetion 1(d) of the Agreement (1d at 3-4)

! A vopy of the Agreement 18 Altachment B of the Petition
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The Petrtion 1s required te be dented because the Board does not have panisdiction to
imterpret contract provisions, nor 1o resolve contract law disputes between the partics  See
Cleveland Chiffs Iron Co v ICC. 664 | 2d 568, 591-592 (6" Cir. 1981), Burlingion Northein R,
Co v JOC. 679 F.2d 934, 941-942 (D C Cir. 1981): Coul Truding Curp . et ul v BELO
Revilroed, et af (610 C2d 361, 365 (1990) (“The Commission has no jurisdiction o provide
such interpretation or o determine the vghts of the parties under these contracts™). Radfroad
Trampartation Cuntracs, 3 1.C € 2d 219, 230, n 6 (1986) (. . . the ICC has no jurisdiction to
1esohyve or intrude upon contract luw disputes between the contiacting paities ™), Burlington
Northern Inc - Trackage Rights 347 1.C C 210, 213 (1974) Interpretation of contract
provisions s the provinee of Cowis  The Petition is a puorly disguised attempt to avoid
inetpretation of provisions of the Agreement by a ‘1 exas State Court 1n the case referred to at
page 2 of the Petition 1t 1s beyand dispute that that State Court. not this Board, has jurisdiction
to tetprel and apply the provisions of the Agreement.

BNSE cannot sivoid the effect of that principle by seeking clmilication ol the Bouard's
Notice of Exemption, served July 15, 1999 (Petiion at 4-5) 2" Such a Notiee confers only o
federal operating right based on a {inding that such ral operation would not be mconsistent with
public consemience and necessity under 49 ULS € § 10902(¢)  As to the Boaid’s Notiee served
July 15. 1999, that operating 11ght was conlened pursuant to a class exemption from § 10902(c).
adopied at 49 CF R § 115041 Such a Notice does not purport ta determine the exislence of an
underlying contiactual or property right necessary to conduct such aperation under State law

The Board amd ots predecessor. the Interstate Commerce Commission (1CCY, have so ruled on

e

\ zopy ol the Board's Notice of Exempuon 15 Attachment C of the Petition



numerous occasions  See. e.g.. Buckingham Branch R Co -- Leuse -- CSX Tramp I . 2004
ST LEXIS 713 (S1B Finance Dochet No, 34495, sgrved Novembet 5. 2004), where the Board
said

NSR contends that the prapoesed tiansaction cannot be carried out until
NSR consents to the excreise, by BBRR, ol certain nghts now exercised by CSXT
pursuant to contiacts with NSR Most of these nights involve the Orange Line,
although some involve NSR faciliues at Charlotiesville. a point on the C&O Line.
W& wall leave 1t 1o the parhies Lo interpret the various contiacts al 1ssue, and. 1f
they do not agree. to 1esort o abitration o1 the couwnts o resolve those contractual

disputes Ow approval of this application conveys only permigsive authonty for
BBRR and CSXT to enter into the proposed lgase and sublease apreements, and

dues not mandate those arranpements o1 interpret CSXT's contractual nghts and
obligations 18 to NSR  femphasis added)

| he Boird's Otfice of Procecdings ofien so 1ules in conterning a federal opetating nght,
while disclaiming a rulmg on an undeslying contractuai or property tight under State law  Thus,
the nature and extent of SAW”s tackage rights over BNST 1s a matter of Texas contract law
determimable in g Tevas Cowt. not a matter tor Boand determunation under tederud law, BNSF's
Pctition should be dented on that basis
I 1F THL BOARD CLARIFIES THE NOTICE OF EXEMPTION, IT

SHOULD FIND THAT SAW HAS TRACKAGE RIGHTS OVER BNSF'S

VMIAINLINE 1'0 PROVIDE REASONABLE ACCESS TO TRACKS SOLD
BY BNSF T(Q SAW

The Bourd should not clanfy its Notiee ol Laemption for the reasons explaned 1n Section
Fof this Reply However, if the Bourd deeides to clarify that Naotice it should find that SAW has
trackhage nghts over BNSEH s mainhine to provide 1easonable access to trachs sold by BNS!- to

SAW



I'he argument in this Section of Reply 1 supported by the ventied statement of Mr, Shad
Wisener (VS Wisener™), who has cight years of on-the-ground train operating expernience on the
SAW property at Lubback ¥

It should be noted at the outset that the interpretation put forth by BNSF -- that SAW's
tackage nghis are himited to BNSE's minnhine between [rack 9298 and the Lower Yaud lor the
sole pupose ol interchange -- 15 not reconcilable with actual vperations nor consistent with the
Aurcenient and Notice of Fxempuon as a whole  Operntionally, SAW has no way of entering the
manime between Trach 9298 and the Lower Yard. when SAW enters the mainline. 1t does soin
an vasterly direction. occupying tuach beyond the Irack 9298-Lower Yard segment (VS
Wisenei at 2)

In additon buth the Agreement and the Nolice of xvemption refer to approximately thice
nules of SAW tiackage nghts 1t s only 30 to 100 feel between Tiack 9298 and the Lower Yard
Thus. BNSI"s argument that SAW’s trackage nights are limited to the Track 9298-Lower Yard
sepment does not account for three miles of wrachage rights referred to 1n the Agreement and
Nouee of Exemption  BNSI“s argument that the thiee miles consists ot trackage within Lower
Y wd s not platsible  (Peution at §) Theie are tar more than thiee miles ol tracks i [ ower
Yaurd, morcover. SAW 1s dirceted by BNSF as to which track in the Yard 10 use for interchange.
and i~ furbidden 1o use any other track, so that three miles of wrackage rights would be whally
unnecessary (VN Wisener, at 2-3)

Contizuy to BNST s positon, the approximiate three miles of tiachage 1ights apply oven

BNSI s mainhne between SAW's Track 9298 on the one hand. and SAW Trucks 310, 320, 330

I

Mr Wisener's venfied statement is attached to this Reply as Appendix |
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and 240 on the other. in order 1o provide SAW wath reasonable access to thosc trachs that were
sold by BNSF to SAW in 1999 Twu exhibits are attached to Mr Wisener's veniied stulement m
order 1o facilitate an understanding of SAW's position in that respect  The first exhibit1s a
drawing marked s Atachment SW-1. which deprets the BNSI Lower Yard and the BNSF
mainline in yellow and SAW "I racks 9298, 310, 320, 330 and 340 in pink. 'The sccond exhibit
consists of two pages fiom a “CLIC book™ that was provided 1o SAW when it acquired trackage
i | ubbock  That exhibit is marked as Attachment SW-2, On page 1 of Attachment 8W-2, the
BNSE mainhne (shown as “Sunta be Mam Tuack™ on the exhibu) is colored inyellow  SAW
Trachs 310, 320 and 330 are shown in pink  On page 2 of Attachment SW-2. the BNSI" mainline
1s shaded 1n yellow  SAW Track 340 15 shaded in pirk

fUis approximately 530 leet between SAW Tack 9298 and SAW Track 310 via the
BNSF mamhne (VS Wisener. Altach SW-1) Track 310 15 used to provide rail servce to
Attebury Gram Company and Farmers Compress Plant | (1f , Attach SW -2 [Producers Grain
shown vn that exiubit 1s a predecesson ol Attebury Gian]) - After ils acquisition of trachage at
[.ubbock in 1999 unul the beginmng of alternative 1mi service in 2006 SAW regulatly operated
vvel the BNSF miunline between SAW Track 9298 and SAW Track 310 m order to pravide rail
service 10 Attebury CGhiam and Faimers Compiess Plant | That operation was provided over
more than seven vears with BNSE's knowledge and approval  Indeed. BNSE regularly gave
dispatching authonny for SAWs trdins o so operate - That consttuted acknowledgment by
BNSF that SAW’s operation over the BNST mainline between SAW ‘I rack 9298 and SAW

Track 310 15 necessary in order to provide SAW with reasonable aceess to SAW Trackh 310 ¥

4

BNSF has submitted an unsigned draft of a propoesed agreement between BNSF
(conunued )
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it 1s approximately 1 4 miles between SAW lrack 9298 and former SAW T'rach 320 via
the BNST mainline (VS Wisener. Atlach SW-1} Track 320 was used 10 provide direct 1a1]
service to PYCO Plant 2 (1, Attach SW-2 [PYCO Plant 2 15 there shown as Plains Cotton Qil
Mill]t 1t is physically pussible to serve PYCO Plant 2 via Trach 310, but us a practical matter it
15 often impossible to provide service via that track because 1t is bloched by tratTic for Farmers
Compiess Plant 1. and‘or Auebury Gram (rf ). T'rack 310 atually goes through the Fanmers
Compess Plant 1 warchouse. on which railears tor that Plamt are oflen being held  “That prevents
or substantially delays ruil service to PYCQO Plant 2 1t 1s also physically possible to serve PYCO
Plant 2 via ‘Trach 231 in the BNSI' Lower Yard and Irack 9298 (colored in green on Attach
SW-2), bul as a practical matter such service 1s problematical because BNSF has refused
permission to prenide such service thiough 1is Yard  That routing 1s ghly cireutous, as well

PPrior w sale of Lubbouk trackage to SAW, BNST itself povided ranl service to PYCO

¥(, continued)
and SAW as 1f that agreement constituted Amendment 2 of the Agreement. (Peuton, Attach 13,
“Amendment 2"). | hat agreement would have provided for SAW's use of what was referred
a5 BNSFs switch at the west end of SAW Truck No 0310 1n order o provide service to SAW
I'rach Nos 0310,0311. 0312 and 0313 That agreement was not signed because that switch 1s
owned by SAW, not BNSE  Fhe Bill of Sale 1ssued by BNSF to SAW povided for conveyance
to SAW of all turnouts to tracks that were conveyed lo SAW  Track 310 was conveyed 10 SAW
m the Agteement  Consequently. the Bill ol Sale exccated as part of the Agreement conesed
the twrnout (switch) to Track 310 to SAW

-7-



Plant 2 via Niack 320 and the musnbine  ‘That is evidence that use of BNSF's mainline 1s
necessary to provide reasonable access to SAW Track 320 ¥

IL1s approsimately 1 75 miles between SAW Frack 9298 and former SAW Track 330 via
the BNSF mainline (VS Wisener, Attach SW-1), Track 330 was used to provide rand serviee to
Lanmers Compiess Plants 4 and 5 (nd Attach SW-2), 1115 physically possible to serve those
Plants via Track 310 and via Tracks 231 and 9298, but those routes sulTer [rom the sume
practical linutatons in relation o service as the limitations in relation te service to PYCO Plant
2. Puor o sale of Lubbock trackage to SAW, BNSF provided service to those Farmers
Compress Plams via Track 330 and the mainhine  That is evidence that use of BNSE’'s mainline
15 neeessary 1o provide reasonable access 1o SAW Track 330

It 1s approvamately | 8 miles between SAW Tiack 9298 and SAW Track 340 via the
BNSE mrunline (VS Wisener, Attach SW-1), Track 5340 15 used to provide rail service to
Suouthein Cotton Oill Company (ADM) (#ef . Attach SW-2 [shown as Andeison Clayton on the
exhubit]) 1t1s physically possible o provide serviee 1 ADM via Tracks 371, 370. the lohnson
{Orchard} Lead and Tracks 380, 340 und 341, but that route is circuitous (that route 1s shown

Sieen on Attachment SW-2page 2)  Prior w sale of T ubboek trachage to SAW, BNST provided

¥ [n December. 1999. before PYCO Plant 2 fendered any shipments to SAW, BNSE
temeved the switches o Track 320 SAW and PY CO complained about that removal inlormally
1o the Board™s Stall. but those switches were not 1estoted. SAW intends to institute a Cout
aclion to require restoration of those swatches  As noted above (note 4 supra) the Bill of Sale
(it hied 10 the Agreement) comeyed thase switches to SAW BNSF thus unfaw fully cons erted
SAW s property when noienmoved thase switches

o RNSF iemoved the switeh to Tiach 330 at the same time 1hat it temoved the
switches w ack 220 That, too., was an urlaw ful conversion of SAW's property.

-8-



1l service 0 ADM via 'Track 340 and the mainhine  That is evidence that use of the BNSF
mamline is neeevsary 1o provide 1easonable access to SAW T'rack 340

SAW regularly recenes authoiity Irom BNSF's Dispatcher (o enter onto the BNSI
mainline between Last Lubbock and West Burnis o1 the purpuse, among otheis. of switching
(VS Wisenerat 1) As reflected on Attachment SW-1, BNSF mainline trachage between East
Lubback and W est Burns encompasses BNSF mainline trachage between SAW Tiack 9298 on
the one hand and SAW Iracks 310. 320, 330 and 340 on the other, The regula dispawching,
authoriy from BNST 15 yet another acknowledgment by BNST that operation over the IINS]
manline is necessary to provide icusonable access from SAW Track 9298 to SAW hackhs 310,
320. 320 and 340

Where. as here, use o a sellet”s propetty 18 necessary o provide reasonable access 10
other property sold 1o a buye:. the common law creates an easement by necessity for the buver
over the seller’s property  In few Sheep Co v United States . 440 U S 668 11979) the U S
Supremie Court described un casemient by necessity as follows (at 679).

Where a pnivate landowner conveys to ancther individual a portion of his

lands m a certain area and 1etains the vest, it 15 presumed at commoa law that the

grantor has reserved an easement 1o pass over the granied property if such passage

15 necessary 10 reach the retained property. ‘These rights-nf-way are referred to as

vasenients by necessity” ...
[ hat common law punciple apphes with equal force if it s the grantee who must pass over the
grantor's retained property in order to reasonably access the propeity granted

‘The approximate three miles of trackage 11ghts in the present case thus corresponds 1o
SAWs cusement by necessity over BNSF's matnline 10 provide access from SAW?'s Tiack 9298

to SAW Ttacks 310, 320. 330 :ind 340 An casement by necessity 1s a creature of the common

Law s not g matter of record, so ot will et be dentilied o a title search 1 exists

9.



independently of a contraci of sale, su 1t 1s ut no significance that it does not appear in the BNSE-
SAW Sale Agreement.

For all of the fmegoing reasons. 1} the Board decides 10 clanfy the Notiee of LExemption it
should find that SAW has un casement by necessity and corresponding trackage righis over
BBNSE's mambine to provide reasonable aceess from SAW “Track 9298 to Tracks 310, 320. 330
aid 340

CONCLUSION AND REQUESTED RELIEF

WHIEREFORL:, the Bourd should deny the Petitton for lack of jurisdiction over contract
disputes 11 the Board clarifies ts Notiee of Lxemption. it should find that SAW has uackuge
nghts over the BNSE munhine between SAW Tiack 9298 on the one hand and SAW [ racks
10 220, 330 and 340 on the other

Respectfully submitied,

SOLUTH PLAINS SWITCHING, LTD CO
P.0. Box 64299
Lubbock, TX 79464-4299

Replicant
ioves F 18 Earb il

THOMAS T McFARLAND
THOMAS F McFARLANDL P C
208 South LaSalle Sticet. Suite 1890
Chicago. I 60604-1112

(3121 236-0204

(312) 201-9695 | fax]

mctu landigaol com

Afturney Jor Replicait
DUE DATE August 6, 2007
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I'imance PDocket No 31753

VERIFIED STATEMFENT OF SHAD WISFNFR

My name 1s Shad Wisener T have heen employed by South Plams Switching. Lid Co
(SAW) n lrain operations conumuously since mnception of SAW's rail service at Lubbock in July,
1999 [am familizt with SAW’s trackage 1n the Lubbock arca.

Attached 10 my statement as Attachment SW-1 is u drawing that | have made of the
BNSF mainhne at Lubbock and tracks extending therefrom between BNSF's Lower Yard on the
west, and West Bunis 71X an the east

Altuched w my statement as Atlachment $W-2 are two pages fiom the Lubbock ~CLIC
book™ showing a cragram of SAW Tracks 310. 320 and 330 (page 1) and Truck 340 (page 2)

SAW always 1equests authouity from the BNSI Dispatcher to occupy specific limits on
the BNSF mam track  No entry is made by SAW to BNSF Main Line without permission SAW
ofien obtams awthonty 1o hold, for SAW use, the lmits between East Lubbuck and West Bunus
tor a designated penod ol time. (¢ e, 20 minutes, 30 minutes, 45 minutes, etc ) The amount of
ume we are attoided ollen depends on the main track tratfic conditions It traffic 18 oo heavy.
SAW may be dented gecess 10 the main trach altopether  SAW receives authonity 10 oceupy
these limits for the purposes ol ciossing over™ the mam. o “switching”™ on the main, m for
mov ing West to the Lower Yard at Lubbock tor interchange  SAW has been utilizing the main
truck fur these puiposes tor eight years

SAW has access to Tiack 380 by means of ifs Orchard Lead track [ his 1s the customary
toute by which SAW serves the customers located on Tracks 340 and 380 However. in the
event that the Orchard Lead 15 unusable o some weason. the BNSF main uack has been used fur

the purpose of sceessing Track 340 and providing serviee 1o thuse customens



Finance Docket No. 33753
VS - Shad Wisener
Poge 2 of 3
SAW ulso recerves unit Rock Trains on Track 380. Any Rock Tran over 3,000 feet
blocks SAW’s access to Track 38() via the Orchard Lead BNSF’s cancellation of the Power
Agreement that allowed SAW crews to deliver the Rock Trains has necessttated SAW s use of
the BNSF mun track lor the pimposes ol dehivening those trains . SAW cannot reasonably stage
pawer inanticipation of the artival of an aggregate rain as they are a low prionty and their
scheduling is often umichable  For examiple. a recent aggrepate ain amved four days after its
mital ETA  BNSF does not nouty SAW of a Rock trains' impending aurival  They spot the
uain on Frach 380. cut oft' the power and leave the loaded cars  This doesn™t cause a problem as
lung as | am afforded access 10 SAW 1iack 340 via the BNSI- main track so that [ can get to the
tram on 380
To be given the authority 1o work within specific limits by the BNSIF Dispatcher and then
not be allowed (o use thase imits i order W prosde service to own vustomers s lfogical.
eapectally when the BNSI ' actuons necessitate the use of those imits
BNSI rehies heavily on the language of the sale contract as it reads “between Y298 and
the Lower Yid at T ubbock™  Operationally SAW has no way of entenng the Main Track
“between 9298 and the Lower Yard ™ When SAW enters the Main Track at milepost 676 6
(SAW track 9298} i enter eastward, occupying trackage beyond the Track 9298-Lower Yard
segment This hackage 1s not covered however. by the authority given to SAW by the
dispatchier * o enter the Main Tiack at milepost 676 6 between Eust Lubbock and West Buns ™
I3NSF suggests that the three mules ot trackage rights are the tracks i the lower yard

I here are certainly more than three miles of tracks in the 1 ower Yard at Lubbock  Additionally.



Finance Dochetl No, 33753
VS - Shad Wisener
Page 3 of 3

SAW 15 told by local BNSF personne! which truck(s) 1o use for interchange purposes and cannot
welpy track(s) other than those Jdirected  Therefore, three miles of trachage nghts in the Lowes
Yard at Lubbock would not be necessary

BNSF asserts that SAW wants to use the mainline to serve shippers along the mainline.
SAW does not serve shuppers on the BNST mamline SAW uses the BNSF mainline to access
trucks onned by SAW It is from these tuacks that SAW serves our customers

All SAW traffic, except Rock Trams. s typically interchanged in the | ubbock Lower
Yard [lowever, muny of SAW s backs are designated by the BNSF as interchange tracks.
including Track 380 T'o use the BNSIF manline lrom SAW 9298 to SAW 340 1n order to access
SAW 380 for the purposes of delivering a Rock Train 1s indeed “picking up” an inbound
mierchange  Likewse, dragguig an empty uam back to the East end of SAW 380 and retwining
the power 10 SAW 9298 via the main is indeed delivering an outbound mnterchange to the BNSF

‘The SAW must have use of the Main Track in order to provide rehable service to our
customers. SAW has been utthzing the main for a vers lorg time and only recently and suddenly
has this become an 1ssue for BNSF

SAW's customers are BNSE’s customers  Surely BNSF would wish to make a

reasonable effort 1 ensure timely and 1ebable service to our mutaal customers
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VERIFICATION

STATE OF TEXAS )
)

COUNTY OF LUBBOCK )

SHAD WISENER. being duly sworn on oath, deposes and states that he has read
the foregoing statement, that he knows the contents thereof, and that the facts therein

stated are true and correct.

Si WISENER

-

SUBSCRIBED AND SWORN TO before me on thisthe & day of August, 2007.

DALE A ROBINSON /"LZVV
Notary Public, State of Texas QL&_— // f_. - “r

My Comm E ¥
e oDres NOTARY PUBLIC

My Commission Expires: | ZJ 6’ ‘,2", ét’/@




I hereby certify that on August 3. 2007, [ served the foregoing document. Reply In
Opposition Lo Petimon For Clanfication, on Richard B Weicher, Esq and lake I' DeBoever.
BNST Radway Company. 2500 Loo Menk Diive, Fort Woith, '1X 76131, und Adnan . Steel,
Jr. Lsy . Miner, Biown, Rowe & Maw 1.1 P 1909 K Street. N W . Washington. DC 20006, by

1PN overnight manl

‘—\1 v agnal - t\ic \:'t-_ '..L‘,“._,_S\

lhomas F McFarland



