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BEFORt THE
SURFACE TRANSPORTATION BOARD

SOU I HIM A1NS SWITCHING. LTD CO. )
-- ACqiMSl RON EXEM111 ION -- THE ) FINANCL DOCKET
BURLINGTON NORTHERN ^ND ) NO 33753
SANTA Fli RAILWAY COMPANY )

REPLY IN OPPOSITION TO
PETITION FOR CLAR1FICAI ION

Pursiiam in 49 C F R if 1104 H(a). SOI, I'M PLAINS SWITCHING. LTD CO (SAW)

hereby replies, in opposition to d Petition for Clanfication (Petition) filed h> BN'SF Railway

Civnpjn> (BNSI 1 on July I ft, 2007.

REPLY

I. THF PETITION SHOULD BE DENIED BECAUSE IT SEEKS
INTERPRETATION OF A CONTRACT, OVER WHICH THE BOARD
DOES NOT HAVE JURISDICTION _

In subaUince and in legal ellcct. I!K- Petition is a '•eqik^t thai I he Board mteiprel the nature

and extent ol trackage rights conveyed hy BNS1; in SAW in the 1999 Asset Sale Agreement

(Agreement; - Thus. HNSh acknowledges that it sucks cldiificdiion of the cxienl ofSAWs

trackage rights "as stated in the relevant contractual agreement between the panics'* (Pennon

al 1 ) Indeed, the puncipal argument advanced by BNSF is predicated on RNSF's uilerprctat'on

of Section l(d) ol'the Agreement (id at 3-4)

A (.opy oi the Agreement is Attachment 13 of *hc Petition



"1 he Petition is required tc be denied because the Board Joes not have jurisdiction to

interpret contract provisions, nor to resolve contract law disputes between the panics Sere

t kwluntiUiffr Iron Co v 1C C. 604 I- 2d 568, 591-592 (6M Cir. 1981), Burlington .\itrtfwta R.

Oi i- /rr.679F.2d934.941-942(DC Cir. 1981): Coal Trotting Corp. etui v MO

Rtrilmttil. L j / ( f / . u I (' C.2d V>l . 365 (1990) ("The Commission has no jurisdiction lo provide

such iniciprciauon or lu dcieimine the nghis oflhe parties under these contracts"). KiiilmuJ

Trumptirtanon Contract. 3 l.C C 2d 219. 230, n 6 (1986) ("... ihc ICC has no jurisdiction to

icsol\e or intrude upon contract lau disputes between the umtiaciiiig paitics "1, Rurhngton

Northern fnc - Tuickuge Right\ 347 l.C C 210,213(1974) InlerprelaUon of contract

pnn [linns i!» the province ol CouiK I he Petition is a puorly disguised atlanpt tu uvuid

miei preiation ol provisions of the Agreement by a '1 exas Mate Court in the case referred to at

page 2 oflhe Petition It i& beyond dispute iliat thai Stale Court, not this Board, hns jurisdiction

lo mieiprel and apply the provisions of the Agreement.

IINSP iiinnoi axoid the effect ol'lhat piinciple by seeking claiillcutiun oflhe [Board's

NiMke of Exemplion, served July 15. I99Q {"Petition at 4-5) -' Such a Notice con tab i-nlv a

fedci.il operating right based on a finding that buch rail operation would not be incon^isieni with

public coin cnicncc and nccessuy under 49 I I.S C § 10°02(c) As to the Boaid's Notice scrvird

Jul\ 15. 1999. lhai operating iighluascunlened pursuant to a class exemption from § 10902(c).

adopted at 49 (' F R $ 1150 41 Such a Notice dues not purport to determine the existence nf an

underlying contiactual or pioperty right necessary to conduct such operation under State law

1 he Itaaid and its predecessor, the Interstate Commerce Commission (ICC), haxc so ruled on

cop} dt ihe Boaid's Notice of Exemption is Atiachmcnt C oflhe Petition



numcious occasions iVif. e.g.. Buckingham Branch R Co --/.MM* — CSX Tramp / / f t . 2004

SI B I.L'XIS 713 ("s 1 R Finance DnekiM No. 14495. -served Novembci 5. 200-1), where the Board

:»a id

NSR contends that the piuposcd tiansaUum cannot he caincd nut until
NSR consents to the exercise, by BBRR. ol certain rights now exercised by CSX f
puisunnt to Lontiacts with NSR Most of these rights involve the Orange Line,
although some involve NSR facilities at Charloticsvillu. a point on the C&O Line.
\\ c will lea\e it to the parlies to interpret the various contiacts Al issue, and. if
ihe> do not agree, to iesini to aibitration 01 the com Is lo resolve those coniiuciuHl
disputes Oiu approval of this application conveys only permissive authority for
BURR and CSXT to enter into the proposed lease and sublease agreements, and
does nut mandate those airaiiiiements 01 interpret CSXT's contractual lights and
ublieations as to NSR (emphasis added)

I he Boaid's Office of Proceedings often so uilos in conferring a federal opeiaimg ri^lu,

whiLj disclaiming a ruling on :in undei lying contractual or pioperty nghi under State law Thus,

the nature and extent of SAWs tiackage rights o\cr BNS1" is a mutter ol'Texas contract law

deteimmablc in a Te\J3 Coun. n<u a matter lor Boind duteimination under federal law. BNSK's

Petition should be denied on that ba.sii

II. IFTHi: BOARD CLAKIF1KS THE NOTICE OK EXEMPTION, IT
SHOLLD FIND THAT SAW HAS TRACKAGE RIGHTS OVER BNSF'S
VI-UNUNE I'O PROVIDE REASONABLE ACCESS 'I O 1'RACKS SOLD
UVBNSFTOSAW

The Board should noi clarify us Notice ol Lxemption for the reasons explained in Section

I of this Reply I lowever, if the Board decides to clarify that Notice it should find Ihut SAW has

luckagc lights ovci BNSh s mainline to provide teasonable access to (rucks sold by BNS1- to

SA\\
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1'hc argument in this Section of Reply i* supported In the vci ified statement ol Mr. Shud

Wiscncr i"VS Wiscnci1"), who has eight years of on-ihc-ground train operating expcucncc nn the

SA\\ pmpcn> at Lubbock -

It should be noted at the outset that the interpretation put forth hy BNSF - lhat SAW\s

Hack age rights are limited (n BNSKs mainline between Irai_k 9298 and [he Lower Yaid Ibi the

sole puipose of interchange -- is not reconcilable with actual operations nor consistent with ihc

Agreement and Notice of Hxcmpiion as a whole Operationally. SAW has no waj of entering the

mainline between Track 9298 and the Lower Yard, when SAW enter* the mainline, it does so in

an easterly direction, occupying tiack bejond the I rack 9298-Lower Yard segment (VS

\Visicnei at 2)

In addition both the Agreement and the Notice ufl£\emplion refer to appiuximatcly thiee

iinlen ufSMV linkage lights It is. only 50 to 100 feel between Tiack 929X and the Lower Yard

Thus. DNSl-'s argument lhat S\W"s trackage rights are limited to the Track 0298-Lowcr Yard

segment does not account for three miles of trackage rights refeired to in the Agreement und

Notice of Exemption BNSl-'s aigumcnt that the thiee miles consists ot trackage within Lower

\ aid is not pluiiMhlc (Putilinn at 5) Theie aic tbr more than thiee miles of trucks in I ower

Yard, moreover. SAW is directed by HNSF as to which track in the Yard 10 use for interchange,

and N forbidden to use ;in\ other track, so that three miles ot trackage rights wuuld be whullv

unnetessar)' (VS Wisenei. ut 2-1)

Condaiy to HNSF* pu^ifon. the approximale three miles of tinckage lights apply o\ei

13NSI 's mainline between SAW's Track 9298 on the one hand, and SAW 'I racks 310, 320. 330

Mr Wisener's verified statement is attached to this Reply as Appendix

-5-



and 340 on the other, in order to provide SAW with reasonable access to those track* that were

sold b> BNSF to SAW in 1999 Two exhibits are attached to Mr Wisenei's verified statement in

order to facilitate an understanding of" SAWs position in thai respect The first exhibit is a

drawing marked as Attachment SW-1. which depict* the BNS1 Lower Yaid and the BNSF

mainline in yellow and SAW 'I racks 9298, 310. 320, 330 and 340 in pink. '1 he second exhibit

u HIM M* of two pages iinm ti "1'I.IC book" that was prcnidcd to SAW when it acquired trackage

m 1 ubbock That exhibit is marked as. Attachment SW-2. On page 1 of Attachment SW-2, the

BNSF mainline (shown as 'Santa ! e Main Tiack" on the exhibit) is colored in \ello\\ SAW

Tiaeks 310. 320 and 330 are shown in pink On page 2 o( Attachment SW-2. the BNSF mainline

is shaded in j el low SAW Track "UO is shaded in pirk

It is approximately 530 feet between SAW Hack 9298 and SAW Tiack 310 via the

FJNSF mainline fVS Wisuncr. Attach SW-1) Track 310 is used to provide rail semcc to

Ailebur) Grain Company and Fanners Compress Plant 1 (nL Attach S\\-2 [ProduceiA Grain

sho\Mi on that exhibit is a piedecessoi of Attebuiy (Jiain]) After ib acquisition of trackage at

Lublmck in 1999 until the beginning of aheinati\e laii service in 2006 SAW regulaily opcniled

i«vei the BNSF mainline between SAW 'I rack 9298 and SAW Tiack T10 in order to provide rail

sci x ice to Alichui} (.iiuin and banners Compicsb Plant I fhal operation was provided over

moie than seven years wilh BNSF's knowledge and approval Indeed. BNSF regularly gave

dispatching aiillioni\ fvir SAW's tiaiiii to so operate That umslituted acknowledgme'it by

liNSF that SAW's operation over the BNSF mainline between SAW 'I rack 9298 and SAW

"hack 310 is necessary m order to provide SAW with reasonable access to SAW Track 310*

BNSF has submitted an unsigned draft of a proposed agreement between BNSF
(continued .)
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it is approximately 1 4 mile* between SAW I rack 9298 and formei V\W Track 320 via

the BNSf mainline (VS Wisener. Attach SW-H Track 320 was used to provide direct lail

seivice to PYCO Plant 2 (id. Attach SW-2 [PYCO Plant 2 is there shown as Plains Cotton Oil

Mill]) It is phy*icull) possible to i-eive PYCO Plant 2 via Track 310, but as a piactieal mailer it

is often impossible to piovidc service via that track because it is blocked b> traffic foi l:armers

Compiles Plant 1. and'oi Aitcbury Grain (id ). Track 110 actually goes through the Fanners

Compiess Plant 1 warehouse, on which railcars for that Plant are often being held 'That prevents

or substantially delays rail service to PYCO Plant 2 It is also physically possible to &UTVC PYCO

Plant 2 via 'Track 231 in the BNSI' Luwei Yard and I ratk 9298 (colored in green on Attach

SW-2), bul a* a practical mattei such service is problematical because BNSF has refused

pu minion to pioMde buch set vice I hi o ugh m, Yard Iht i t routing is highly circuitous, as well

Pnor to sale of Lubbock trackage to SAW. BNSF itself provided mil service to PYCO

-'(. continued)
.ind SAW as il that agreement constituted Amendment 2 of the Agreement. (Petition, Attach B.
' Amendment 2"). 1 hat agreement would have piovided for SAW's use of what was referred to
as HNSI:"i switch at the west end of SAW Track No 0310 in order to provide service to SAW
Track Nos 0310, 0311. 0312 and 0313 That agreement i\as not signed because that switch is
owned by SAW. noi BNSI- The Bill of Sale issued b> BNSF to SAW piovided foi conveyance
to S-\\V of all turnouts to tracks that were conve>ed to SAW Track 310 was conveyed 10 SAW
in ihe Agieemoni Consequently the Bill oTSale executed as part of the Agreement come>ed
the turnout (switch) to Track 310 to SAW
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Plant 2 via fiack 320 und the mainline That is evidence lhal use of BNSF's mainline is

necessary to provide reasonable access to SAW Track 320 -'

It is appiuMmaiely 1 75 miles between SAW I unk 9298 and former SAW Track 330 via

iho BNSF mainline (VS Wisener. Mtach SW-1J. Track 330 was used to provide rail service to

1 aimeis Compiess Plants 4 .md ^ f / i / \liaJi S\V-2j. li is physically possible in serve those

Plants via Track 310 and via 'I rucks 231 and 9298. but those routes suffer from the same

puiclical limitations in i chit ion ID set vice as l he limitations in relation to sen-ice to PVCO Plant

2. Pi Kir lo sale of Lubbock trackage to SAW, BNSF pro\ ided service to those Farmers

Compress Plants via Track 330 and the mainline That is evidence thai use ofBNSKa mainline

i* necessary to piovide reasonable access to SAW Track 330 -'

U is uppniMinately 1 8 miles between SAW "I iauk 9298 and SAW Track 340 via the

HNSI' nrnnline (VS Wibe-iei. AlUiLh SW-l). I rack 340 is used to provide rail semcc to

Suiiihem Cotton Oil Company (ADM) (id. Attach SW-2 [shown as Andcison Clayton on the

exhibit |) It is ph>&icall> possible tu proxide ser\ ice to ADM via Tracks 371, 37U. the lohnsun

(Orchaid) Lead and Tracks 380, 340 and 341, but that route is circuitous (that route is shown in

on Miachment S\V-2. page 2) Piior to sale ol f unhnck iratkaye to SAW. BNSf provided

In December. 1999. before PYCO Plant 2 tendered any shipments to SAW, RNS!-
Ihe su itches li> 1 rack 320 SAW and ?\ CO complained about that removal informally

10 the Board's Staff, but those switches \veie not icstoicd. SAW intends to institute a Couit
ULium to require restoiation of those switches As noted above (note 4 supia) Ihe Dill ol Sale
(attained to the Agreement) conveyed those switches to SAW BNSF thus unlawfully convened
S \v*";. propciis \vhen u icmoved ihuse switches

- BNSF icmoved the switch to "hack 330 at the same time ihat it i emu veil the
lo l"iack 320 That, too, was an un lawfu l cunvcision ol SAW's property.
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unl son ice lo ADM via 'I rack 3-40 and the mainline That is evidence that use of the BNSF

mainline is ncccisaiy to piovide lejsonablc access to SAW Track 340

SAW regularly receives authority from BNSF's Dispatcher to enter onto the BNST

mainline between Hast Lubbotk and West Burns Ibi the purpose, among otheis. of switching

(VS Wisonerat I) As reflected on Attachment SW-1, BNSF mainline trackage between East

Lublxtck and %cst Burns encompasses BNSF mainline trackage between SAW Tiaik 9208 on

the one hand and SAW 1 racks 310. 320. 330 and 340 on the other. The regulai dispatching

authority from IJN'SF is \ei another acknowledgment b> BNSF that opciation o\cr the BNS]

mainline is necessary to provide leiibonable access from SAW Track 9298 to SAW I lacks 310,

120. 330 and 340

Whcic. as here, use nl a sellci's piopeity is nccessar) to provide reasonable access 10

oihci piupcrty sold to a huyci. the common law creates un easement bv necessity lor the buyer

o\ei the seller** pioperly In Inn MaupCu v Uniiulblttw.44Q U S 008 11979). the L" S

Supreme Couii dc^ribed an casement by neccssil> as lbllo\\s (at 679).

Where a pnvate landowner conveys to another individual a poilion of his
lands in a curtain aiea and iclains I lie rest, it is presumed al common law thai the
grantor has reserved an easement to pass over iho granted propeity if such passage
is necessary to reach the retained property. 'I hese nghts-of-wav arc referred to as
'easements by necessity'...

I luu common Urn pimi-iple .ipphes with equal lout: if it is llio grantee \\ho must puss over the

grantors reiuincd property in ordei to reasonably access the propcity granted

"I he approximate three miles of trackage lights in the present case thus corresponds 10

SAW'.s easement b> necessity over BNSFS mainline to provide access from SAW's 'hack 9298

lo SAW Hacks 310. 320. 330 tmd 340 An easement by necessity is a creature of the common

lau It is noi a nuiit;) ol lecord. sn it will not be idi'nlifio.1 in a title search It exists

-9-



independently of ti contract of sale, su it is ut no significance that it doe;, not appear in the HNS1-

SAW Sale Agreement.

1-or all of the foiegomg reasons, it the Board decides to clanfy the Notice of Lxemption it

should find dial SAW has an easement by necessity and eoiresponding trackage rights o\cr

IJNSP's mainline to pro* idc reasonable .icccss from SAW'] rack 9298 to Tracks 310,120. 330

and 3-10

CONCLUSION AND REQUESTED RELIEF

WHI-'RKl-'OKh. the IBuurd should deny the Petition foi latk of jurisdiction ovei contract

disputes If the Hoard clarifies its Noiice of Lxempiion. n slumld llnd [tut SAW IMS uackuge

light1* ovei the IJNSI- mainline between SAWIuek yiOS on the one hand and SAW Iraeks

110 3:0. 330 and 34(J on the other

Respectfully submitted.

SOUTH PLAINS SWI PClllNG, LTD CO
P.O. Uox 642W
Lubhock, TX 79464-4290

Repttctini

THOMAS F McFARLAND
THOMAS F McFARLAND. PC
208 South USalle Sheet. Suite 1890
Chicago. II 60604-1 112
0121236-0204
(312)201-%95[la.x1
mctailandi&aol com

Alturne\ 1oi
DUbDATE August 6, 2U07
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Finance Docket No 31753

VERIFIED STATEMFNT OF SHAD W1SFNFR

My name is Shad Wisenei I have been employed b\ Suuth Plains Switching. Ltd Co

(SAW) in train operations continuously since inception of SAW's rail service at Lubbuck in July,

1999 I am familial with SAW's trackage in the Lubbock area.

Attached u> m> statement as Attachment S\V-1 is u drawing that I have made ol the

BNSF mainline at Luhbock and tracks extending therefrom between BNSF's Lower Yard on the

west, anil West Bums 1X on ihc east

Attached lo my .statement as Attachment. SW-2 arc two pages liom the Lubbuik "CLIC

book"' showing a ciograrn of SAW Tracks 310. 320 and 330 (page I) and Track 3401 page 2}

SAW always lequcsts auihouty from the BNSF Dispatcher to occupy specific limits on

the BN'bl- mam track No entry is made b> SAW to BNSF Main Line without permission SAW

often obtains auihouty 10 hold, for SAW ni-e, the limits between Last Lubbock and West Bums

for a designated period of lime, (i c , 20 minutes. 30 minutes, 45 minutes, etc ) The amount of

lime we are afloidcd often depends on the mam track Ira flic conditions If traffic is too heavy.

SAW may he denied access to the main track altogether SAW receives authonlv to occupy

these limits foi the purposes of "dossing ovef' the main, tin "switching*" on the main, 01 for

moving West to the Lower Yard at Lubboik toi interchange SAW has been utili/mg the mam

track for these puipos.es tor eight >ears

SAW has access to Tiuck 380 by means of its Orchard Lead track I his is the customary

mute by which SAW serves the customers located on Tracks 340 and 380 However, in the

c\cnt that the Orchard Lead is unusable foi some leason. the BNSF main tiack has been used fur

the purpose ol accessing Truck 340 and providing service lo those eusiumeis



hnance Docket No. 33753
VS - Shdd Wiscner

Page 2 of 3

SAW also receives unit Rock Trains on Track 380. Any Rock Train over 3,000 feet

blocks SAW's access lo Track 380 \ in the Orchard Lead BNSFs cancellation of the Power

Agicvmcnt thai allowed SAW crews to deliver llie RoLk Tiuins has necessitated SAW's use of

ihe BNSF mam track for the pm poses of delivering those trains SAW cannot reasonably stage

puwei in anticipation of the urmul of an aggicgale train as they are a low piionly and [heir

scheduling is often umcliublc for example, a recent aggregate uain arrived four days after its

ini t ia l ETA BNSh does nnt polity S-\\V of a Rock trains' impending ai rival They spot the

u tun on frack 380. cut off the power and leave the loaded cars This doesn't cause a problem H&

lung as I am afforded access lo SA\V 1 lack 340 via the BNS1- main track so thai I can get to the

ir.im on 380

1 o be given Ihe authority lo work within specific limits by ihe liNSF Dispatcher and then

noi he alluucJ lo iLie those limits in onlci to pios ide j>ei\ ice lo om v.ustumcib is illogical,

c.speciall) when ihe BNSI '> actions necessitate ihe use of those limits

BNSr relies hea^ i\\ on the language of the sale contract .is it reads "between l*2(>8 ami

the L ower Yuid at I uhhock1' Operationall> SAW has no way of entenng the Main Tiack

'•between 9298 and ihe Lower Yard " When SAW enters the Mam Track nt milepost 676 6

(SAW track 9298) it enter eastward, occupying trackage beyond the Track 9298-Lower Yard

segment This Uaekagc is not covered however. b\ the authoriiy given to SAW by the

dispatcher ' l"u cniei the Main Tiack at milepost 07(> 6 between East Lubbock and West Bums "

HNSF suggests that the three miles ot trackage rights arc the tracks in the lowei Vdrd

I here are ccriainlv more than three miles of tracks in the I ower Ynrcl at Luhhock Additionally.



I-inance Docket No. 33753
VS - Shad Wisener

Page 3 ot 3

SAW is lold by local BNSF personnel which track(s) to use for interchange purposes and cannot

ucuip) Irack(s) other than those directed Fl he re fore, three miles of trackage rights in the Lowei

Yard at Lubbock would not be necessary

HNSF asserts that SAW want* to use the mainline to serve shippers along the mainline.

SAW does not serve shippers on the BNSF mainline SAW uses the BNSF mainline to access

trucks o\\ned b) SAW It is from these Hacks thai SAW seives our customers

All SAW traffic, except Rock Train*, is typically interchanged in the I ubbock Lower

Yai J 1 luwcvei, many of SAW'i hacks are designated bs the BNSF aa interchange ti;u.ks.

including Track 380 To use the BNSI-' mainline from SAW 9298 to SAW 340 in order to access

SAW 380 for the purposes of delivering a Rock Train is indeed "picking up" an inbound

iiuenhungL1 Likewise, dragging an empty uam back to the East end of SAW 3SO and returning

the powei to SAW 9298 via the main is indeed delivering an outbound interchange to the BNSF

'I he SAW must have use ol the Main Track in order to provide reliable service to our

customers. SAW has been utilizing the main for a vcr> long time and only recently and suddenly

has this become an issue for BNSF

SAW's customers ure NNSF's customers Surely BNSF would wish to make a

reasonable effort to ensure timel> and lehable MM vice to our niulual customers
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VERIFICATION

STATE OF TEXAS )
)

COUNTY OF LUBBOCK )

SHAD WrSENER. being duly sworn on oath, deposes and slates thai he has read

the foregoing statement, that he knows the contents thereof, and that the facts therein

stated arc true and correct.

SHADWISENER

SUBSCRIBED AND SWORN TO before me on this the day of August, 2007.

DALE A ROBINSON
Notary Putiic. Stare of Texas

My Commission E>pmes

August 05. 2010 NOTARY PUBLIC

My Commission Expires: (JlJffl, t? ,&l.



CERTIFICATE OF SERVICE

1 hcreb} certify that nn August 1. 2007,1 «cr\ed the foregomg dncumenl. Reply In

OppoMlion lo Pjliiion Fort laiifiociuon. on Richard FI Weicher, l:sq and lake I1 DeDocvcr.

HNSf Rmlwsiy Cnmpam. 2SOO Lou \lcnk Diivc. Fort Worth. 'I X 76131, and Adiun 1- Steel.

Jr. l.sq . Mu\er. Uiown. Rowe & Maw 1.1 P. W9 K Street. N W . Wellington. F3C 20006, h\

I -PS mcinight mail
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