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Rail Sale Proposal
Portions of
South Plains Switching, LTD. Company
Lubbock, TX

Introduction

This bid package outiines property offered for sale and conditions of sale for portions of
South Plaing Switching, LTD. (SAW). The bid package outlines basic data such as
tcaffic levels, shippers and receivers, and relations under contract with BNSE Railway
Co. . . B

it is suggested that any potential bidders visit Lubbock, TX prior to submitting their bids.
We would be happy to assist your property inspection. Please contact Delilah Wisener
at (806) 828-4841 to set up a visit date.

M@nn of Property for Sale

The pmperly for sale consists of about 15 miles of rail track generally located south and
west of the BNSF south yard in Lubbock, TX. The original sale was made from BNSF
fo SAW by Sale Agreement for Sale of Certain Assets, Rights, and Obligations of The
Buriington Northem and Santa Fe Rallway Company to South Plains Switching, LTD
datedMay 3", 1999. Portions of this document are attached. Provisions in this sale
agreement will be assigned to any new rail fine owner.

SAW operations are on both sides of BNSF main fine in Lubbock, TX. Crossing of
BNSF to connect these properties is done on a regular basis by SAW obtaining dispalch

authority from BNSF.

Service by SAWison a five day a week basis, Monday — Friday. Usual Railroad
‘holidays are observed. There occasional service on Saturday or Sunday.

interchange between SAW and BNSF is made in BNSF South yard as mutually agreed.
Interchange also occurs on SAW owned track 380, which connects with and is adjacent
o the BNSF main fine in Lubbock.

Buyer accepts the rights and obligations as set forth in the provisions of the Sale
Agreement for Sale of Certain Assets, Rights;"and Obligations of the Burlington Northem
and Santa Fe Railway Companyto South Plains amtdung. Ltd. Co. dated May 3, 1999,
Quit Claim deed given for property. Bill of Sale glven for all tracks, etc., as received from
BNSF. Sale to include the assignment of permission for surcharge dated May 4, 2004,
;i:hns allows up to $60 00 per car on single cars and up to $40.00 per car on Unit Train
ars.

- S
Total traffic for the period January 2005 ~ December 2005 is 14, 048 revenue cars.
M= Bmpm—— —
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Description of Property not for Sale

Some track and property outlined in the Sale Agreement of May 3", 1999 has already
been sold, or will be retained by SAW. The sold property and removed trackage in
general was non-operational and was sold to remove tax fiability.

Properties naw owned by SAW ta be retained are as fotiows:
yNI leases are to be reserved.
A portion of Track 8420 West of Eim Street (sold to 84 Lumber) (see attachment A)
Track 4, 7, and 12 (Burris properties in fitigation)
Non-operating leases currently in litigation
Boxcars used for equipment storage in Lubbock
%'acomoﬁves and maintenance of way equipment and tools

Shinpers and Recelvers

Traffic to and from SAW is mostly related to cotton, grain and aggregates. There are
also general merchandise shipments such as lumber, dry beans, machinery etc.

The cottan traffic consists of outbound cotton, cottonseed products and cottonseed ail.
At fimes there is also inbound cotton seed, especially when focat cotton production is
reduced. Major cotton related shippers are PYCO and Farmers Compress and Southern
Cotton Qil (ADM).

Grain shipments are both inbound and outbound and are shown in SAW records as
Attebury Grain. .

Aggregate shipments are both inbound and receivers are Hanson, Granite, Vulcan and
other iocal contractors.

Traffic Data Past Four Years

Traffic data is provided for the past four years 2005 — 2002 on an inbound, outbound and
total basis. '(his data is believed to be accurate but is not warranted.

The following attachments show traffic levels in revenue cars.

Attachment B Traffic — total
Attachment C Traffic — inbound
Attachment D Traffie — outbound

Divisions of Revenue Paid by BNSF fo SAW

KJ/HC0009
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The tine sale agreement between SAW and BNSF outlines the divisions of revenue paid
by BNSF to SAW. There are two different sets of payments; one for cars waybilled in
shipments less than 27 cars and a different set for cars waybilled in shipments of dver

27 cars.

The wording includes annual adjustrnents to these divisions of revenue. A copy of
wordlng about division adjustments is shown in Attachment E.

Prowsmns in the sale agneement provide for annual adjustment of divisions of revenue
paid by BNSF to SAW. In order tosee how these base charges have been indexed,
histoties of division amounts, per car, are shown as Attachment F.

For revenue calculations you may assume that m@f_r__ev_eawenﬁ.ﬂbe_@eﬂb
car waybill division of revenue. Al fimes traffic to or from Harnsan, Vulcan and Attebury
Gran s billed Wi biocks-of-27-ormore cars. We estimate that shipments of 27 or more
cars wouki oceur on about 70% of the cars shown for Hanson, Vulcan and Attebury

Graln

Linlon Pacific Traffic
Most traffc interchanged between SAW and BNSF moves under BNSF rail provisions.

'Fhere is an operating agreement between the Union Pacific Railroad (UP) and BNSF
where BNSF contracts to handie traffic to or from Lubbock for UP. There are no
payments made by UP to SAW. All payments are made from BNSF from their revenues
obtained from the UP.

Free Time on Equipment

Free time forcare interchanged between BNSF and SAW are covered in the sale
agreement and are shown in Attachment H. Free time, is 120 hours.
Demurrage Car Storage etc.

SAW maintains their own “price and condition sheet” setting forth such things as free
time, demurrage, storage of cars, local switching charges etc. A new buyer: woutd
probably adopt this price and condition sheet and then establish new provisions. Shown

in Attachment 1 (NOTE: SLAL as shown in progtam — not for sale).

Electronic Interchal_'lge of Cars

it is very important for a rail line interchanging equipment with BNSF., to have electronic
interchange. This function is being performed by SAW through RMI an outside firm.

" BNSF also provides an interchange package should a buyer decide to work directly with
BNSF.

KJ/HC 0010

dinin on 7 e

yd fony g?FI DENTI AL TWIQMAWR



HLY
CONFI DENTI AL CO&‘{%E NTIAL

— e —— - — ———— \ —

otives, Maintenance of Wa Ui nt

Maintenance of Way equipment or materials wouki not be part of the sale. SAW does,
however, have a number of operational locomotives and it is possible that three of these

units could be sold as a separate 2

BNSF Right of First Refusal

The BNSF has first right of refusal, with their response due within 60 daysof an
agreement between SAW and a new rall line. P
Wording on this first right of refusal is shown as Attachment J.

Sale Bids Gonditions

A primary consideration of any sale is service to all shippers served by SAW. Ris very
important to us that continued exceflent rail service be given our, and BNSF. customers.

The following offer conditions exist:
Minimum offer $6,800,000.09 {this has been met)

SAW may elect to reject'any and all offers:
Response to be made to:

Mr. Thomas F. McFarland
208 South LaSalle Street, Suite 1850
Chicago, Hiinols 60604-1104

Phone: {312)236-0204

Fax: (312)201-9695

Attachments

Aitachment A Maps

Attachment B Traffic - fotal

Attachment C Traffic — inbound

Attachment D Traffic — outbound

Attachment E Division of revenue wording sale agreement

Attachment F  Division of revenue by year

Attachment G Free time on equipment from sale agresment

AttachmentH BNSF first right of refusal from sale agreement

Attachment | SAW demurrage, surcharge, storage and miscellaneous service program
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CONFIDENTIAL
TOTAL SQUTH PLAINS SWITCHING, LTD. CO. ATTACHMENT "B*
2005 2004 2003 2002
OTHER 0 1 1 0
ABG SUPPLY 2 8 6 12
ACME BRICK 1 19 . 26 45
¢+ ADM (SCOTOIL) 849 856 1,167 1312
A ATTEBURY GRAIN 541 706 359 1,531
BNSF ERROR _ 0 0 0 o]
¢ BRITE TRUCKING 145 130 0 1
DODSON LUMBER 71 63 €0 48
EAGLE PICHER 0 ] 2 4
A FARMER'S COMPRESS 594 175 828 " 613
FURRS . 15 14 14 23
¢ GEORGIA PACIFIC (BLUELINX) - 242 153 182
GOETZ 2 . 7 15 24
A HANSON ROCK 2,866 1,539 1,351 2,593
HI-PLAINS BAG & BAGGING 21 9 12 16
INTERNATION FIBER PACK 21 13 -0 0
PANTEX - ' 16 21 15 18
PYCO,INC. - - 5,950 1,998 - 1,995 1,841
ROBERTSON BONDED WHS 79 68 77 55
RUSSELL WOMACK 8% 99 89 83
SOUTH PLAINS WAREHOUSE 0 - 0 0 4
TIENERT METALS 14 0 0 0
BVULCAN MATERIALS 2,218 482 0 2
STOCK BULDING (WALKER) 198 160 133 100
WILKERSON STORAGE 0 3 4 0
84 LUMBER COMPANY 17 4 3 0
BAD ORDER/UNKNOWN 12 3 20 14
TOTAL 14,048 6,539 6,330 8616
N
KJ/HC0017
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CONFI DENTI AL HIGHLY
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INBOUND SOUTH PLAINS SWITCHING, LTD. CO. ATTACHMENT "C*
2005 2004 2003 . 2002

OTHER ONE TIME o 1 1 0
ABG SUPPLY 2 6 5 5
ACME BRICK 1 19 26 52
ADM (SCOTOIL) 2 10 434 463
ATTEBURY GRAIN 51 Q 108 268
BRITE TRUCKING 145 129 0 0
DODSON LUMBER 71 63 60 45
FARMER'S COMPRESS 4 1 1 2
FURRS 13 14 14 23
GEORGIA PACIFIC (BLUELINX) 226 239 153 182
GOETZ ] ] 0 0
HANSON ROCK 2,866 1,528 1,291 2,561
HI-PLIANS BAG & BAGGING 23 9 12 16
INTERNATION FIBER PACK 19 17 0 0
PANTEX 16 19 15 18
PYCO, INC. (PLANTS 1 & 2) 309 393 483 594
ROBERTSON BONDED WHS 79 89 72 50 .
RUSSELL: WOMACK ' 89 98 88 83
TIENERT METALS 14 0 o 0
VULCAN MATERIALS 2,158 182 60 2
STOCK BULDING (WALKER) 198 158 133 100
WILKERSON STORAGE 0 1 0 0
84 LUMBER COMPANY 17 4 3 0
BAD ORDER/UNKNOWN 8 2 5 0

TOTAL 6,311 3,262 2,964 4,465
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CONFIDENTIAL
OUTBOUND SOUTH PLAINS SWITCHING, LTD. CO. ATTACHMENT "D”
_ 2005 2004 2003 2002

QTHER-ONE TIME 0 ¢ 0 o
ABC SUPPLY 0 0 0 0
ACME BRICK 0 0 0 4]
ADM (SCOTOIL) 847 846 733 849
ATTEBURY GRAIN 590 706 251 1,263
BRITE TRUCKING qQ 1 0 1
DODSON LUMBER 0 0 0 0
EAGLE PICHER ¢} 0 p 4
FARMER'S COMPRESS 590 174 827 611
FURRS ] Lo} ] o}
GEORGIA PACIFIC (BLUELINX) 1 2 0 o
GOETZ 2 7 15 24
HANSON ROCK ‘ 0 11 0 32
HI-PLIANS BAG & BAGGING 0 1 0 0
INTERNATION FIBER PACK 0 0 0 0
PANTEX X 0 0 0 0
84 LUMBER COMPANY 0 Ts) 0 D
PYCO INC; - -- 5641 1,527 {5127 1,347
ROBERTSON BONDED WHS 0 0 5 &
RUSSELL WOMACK 0 1 1 0
SOUTH PLAINS WAREHOUSE 0 0 0 4
TIENERT METALS 0 0 0 o
VULCAN MATERIALS 60 0 o 0
STOCK BULDING (WALKER) 0 0 0 0
WILKERSON STORAGE 2 2 4 0
BAD ORDER/UNKNOWN 4 1 14 ]

TOTAL 7737 3,279 3,364 4,149

KJ/HC0020
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CONFI DENTI1 AL HIGHLY
CONFIDENTIAL

()  For all current and future traffic ofiginating or terminating on of along the Rail
Line, and imterchanged between Buyer and Seller at Lubbock, Texas, for twenty-five years
Tollowing the date of Closing, the divisions set forth in Paragraph 17(a) shall be adjusted
annually, commencing as of January 1, 2001, based on 50% of the increase or decrease between
“the fourth quarter of 2000 compared to the fourth quarter of 1999, in the Rail Cost Adjustment
Factor, unadjusted for prodnctivity, as published by the Association of American Railroads (or,
ifitcﬁsﬁtobeused.so;::esin:ﬂarrailcostﬁnde::), and thereafter as of each Jamiary 1 based
on 50% of the inctmse.’Ot decrease in the Rail Cost Adjustment Factor in the fourth- quarter of

the immediately preceding year compared to the fourth quarter of the year before that. However,
in no eveat will Buyer’s divisions be reduced to a level Iess than the amounts specified in

mbpmsraph(a)wofths?msmphl‘t'

s E..
i‘.-a:'-‘ x°

18. Buver ;g Offer 1o Hire_Seller s Qualified Emglo‘vew..

Buyer shal! consider for employment those of Selier’s employees who want to work for

__,,‘tﬁ-g" ﬂﬁ:‘m EE_;—-N-?Q,..‘,.F

Buyer on the terms and conditions of -employmént that are offered by Buyes, at Buyer’s sole
discretion. Buyer shall give priority hiring consideration to employees of Seller who work on
the Rail Lines and are represented by the Brotherhood of Maintenance of Way Employees. Any
such individual who Buyes in its sole discretion determines to be qualified for a job that Buyer

25 .
ATTACEMENT “E"~

KJ/HC0022
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Jul 13 2006 15:12 JAMES L GORSUCH PC . 8067716476 p.2

BNSE  souserom The Buriinpten Northorn ad

Scnor Gemardl Anomey ’mhwwny
. n‘u’) 'M% 6131-2838
bty

Apil 26,2004

VIA FACESIMILYE {206-771-6476)

Mr. Jamos L. Goesuch, Bsg. -

412 - 742 Stroet, Sufte A-100

Lubbock, TX 79624

Re:  South Plains Switehing, Let Ce. Surcharge Reguest

Duhm

In'ﬂcwofmcjmy‘s vcﬂcl of Thursday, Aptil 22, 2004, maummnmm

MmCompmy(BNSF)msommnwdmzcubeimpmﬂbyswb
Phu!ﬂﬂiugiumnmtwmuuﬁi@bﬂmshﬂewshmmwmm
on unit yrain :hipmunsofz‘lumm BNSF continues to helieve that such &
swreharge will hive-2n adverse impact on tho market jn the Lubbock arsa. Pleaye send

e i oopy of any tariff publication imposing 8 suschargs, as well a3 a list of the shippers
mmgﬁemuee.

BN will 'Mtwenl the Jury's verdict on-this issue-as we bolieve it wes erronedus
and corsrary to Isw. _

Skncerely,

Micheel E. Roper

= pmeen fachment £

P. 7. Rickésshatser
J. M. Johason
V,E Hels

KJ/HC0023
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CONFI DENTI1 AL HIGHLY
CONFIDENTI4T,

ATTACHMENT "F"

‘DIVISION OF - REVENUE HISTORY
AFTER ADJUSTMENTS BY BNSF PER SALE AGREEMENT

THE FIRST ALLOWED-ADJUSTMENT-WAS-FOR YEAR 2001

2006 2005 2004 2003 2002 2007 2000 1999

*SINGLE-CAR RATE -
PER CAR $142.72 $137.22 $132.03 $130.91 $129.12 $128.15 $12500 § 125.00
** UNIT CARRATE
PER CAR $ 4567 $ 4391 $ 4225 $ 5189 § 5132 $ 4101 $ 4000 $ 40.00
*Single Car refers to cars not waybilled in @ block of 27 or more cars
**Unit Car refers t0-cars waybilled in ablock of 27 or more cars
KJ/HC0025
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CONFIDENTIAL

" ATTACHMENT''G"

14.  Car Hire Costs.

In connection with all loaded and émpty féil €quipsaent moving in il freight
transportation service to or from the Rail Line and interchanged between Buyer and Seller on an
Interchange Track, thepanymposscssxonofanywsball be responsible for all carh:recosts,
per diem expenses and mileage allowances payable With respect to such car, for any per diem
charges for tailers or containers carried by such car, end for any equipment use charges
.. applicable o any RoadRailer equipment or similar carless intermodal Wiogy. Although
Buyer is a line haul carrier, the parties acknowledge that for purpese of car hire-only, Buyer wit]
be cligible for treatment as a terminal switch carrier entitled 1o transfer of car hire Tiability for
up to 96 hours within the provisions of Car Hire Rule.5 - Switching Car Hire Expense Recovery,
as set forth in the Code of Car Hire Rules administered by the Association of American
Railroads. Seller shalt make reasanable cfforts to make freight cars available at Buyer’s request
on 23 Interchange Track as needed by Buyer for zail service to or from facilities-on or along the
Rail Line, on a non-discriminatory basis between Seller’s car needs on similar rail lines and
Buyer’s car needs; however, Seller inakes no -guarantee of equipment supply to Buyer. It is the
responsibility of Buyer to provide all locomotives, freight equipment for local traffic, and
majntenance of way equipment.

KJ/HC0027
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;-

SOUTH PLAINS SWITCHING COMPANY, LTD.

3204 Juniper Avenue
Lubbock, Texas 79404-1830
PHO: (306) 762 - 3689
FAX: (806) 762-365%

June 7, 1999

Mr. Larry Cronin
Divector - Interfine ; ORIGINAL

Burlington Northern Santa Fe
. P.O: Box'961058 -
Ft. Worth, Texas 76161

Dear Mr. Cronin:- _

Re: First Amendment to Agreement for Sale of certain Assets, Rights and
Obfigations of The Burlington Northem and-Santa Fe Railway (BNSF) and South Plains
Switching, LTD, (SAW) dated May 3, 1988.

Effective July 5, 1999 on all traffic interchanged from BNSF to SAW at Lubbock,
Texas, SAW shall be eligible for treatment as-ateminal switch carrier entitled to transfer
of car hire liability for up {0 120 hours within the provisions of Car Hire Rule 5 - Switching
Car Hire Expense Recovery as set forth-in the Code of CarHire Rules administered by

the Association of American Railroads.

IN WITNESS WHEREOF, authorized representatives of the parties have
-executed this agreement as of the seventh day of June 1999,
THE BURL!NGTON NORTHERN AND SOUTH PLAINS SWITCHING, LTD.
(

Dlrector lnterl' ine

N, B, e
F T WP e, T

% v,
7 x .
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ATTACEMENT “H" -
{a) Buyer may not assign this Agreement, or any rights or obligations under this
Agrecment, to another railroad, or any party or. individual who at the time of the assignment is
affiliated with or working for another railroad, without the prior written consent of Seiler, which
consent shall not be unrcasonably withheld. Any assignee, including any successor in interest,
PfBuYﬁ’smseuﬂ’Sﬁgthdanrpropmyacqldted by this Agreement, sha!lmmem
writing all of Buyer’s or Seller’s confinuing and existing or thereafter arising obligations undEx:
“this Agreement, and under any then effective contract assigned by Seller to Buyer, in whole or
in part, in accerdance with the terms of this Agreement, which obligations are related to the
property or rights involved in the assignment. S
() Any subsequent agreemeat by Buyer 1o sell all or any portion of the Rail Line ¢except
to an affiliate of Buyer) must contain the effective right for Seller to purchase the Rail Line, ot
' portion thercof, Fom Buyer, an the same, ot substantially similar, basis as that set forth in the
subsequent sale agreement. Buyer shall deliver to Seller a copy of the executed subsequent sale
agreement within seven days following its execution. After receiving such copy, Selter and
Buyer then shall negotiate in good faith for sixty days Seller’s purchase of the Rail Line, or
portion thereof, from Buyer. If Seller, at any time during these sixty days, offers in writing to
purchase from ScﬂettheRaﬂLinz,orporﬁonthaéof;onthemme,orsubstamiall).rsimilar,aasxa
as that set forth in the mbsequentmleagreement,andatapmchase.pricccqualmthe average
of the highest three bids received by Buyer, then Buyer, within seven days, shall accept such
offer, and within thirty days thereafter, shall convey such praperty to Seller. The foregoing shall
not apply where Buyer wishes fo sell small segments of track or propesty comprising the Rail
Line where such sale would not hinder the overall operations of Buyer on the Rail Line.

KJ/HC0030
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CONFIDENTIAL

ATTACHMENT "I"

SOUTH PLAINS SWITCHING, LTD
SOUTH PLAINS LAMESA RAILROAD, LTD.

DE G GE, STORAGE

MISCELLANEQUS SERVICE PROGRAM

-

Demurrage charges, applicability of demurrage charges, hold track program and charges,
cars received empty, not loaded and sent out empty, switching between industries,
surcharge, storage charpes, special services, effective dates and credit policy

Effective May 1, 2000
Demurmrage Program and Rates
Revision Effective November 1, 2001
Cars Received Empty, not loaded provisions
“Constructively Placed” Car-Charges

REVISION
PUBLISHED March 21, 2005
Surcharges effective April 11, 2005
“Constructively Placed” Car Charges effective April 11, 2005

The following charges sball apply on all cars subject to demurrage “placed” or
“constructively placed” on all fines of South Plains Switching (SAW) or South Plains

Lamesa Railroad (SLAL).
“Placed” means cars actuglly placed at industry siding orteam track.

“Constructively placed” means cars are held on a side or bold track because the
industry has no track capacity or is unable to accept the car at their siding or team teack.

L DEMURRAGE CHARGES:
First 48 hours placed or constructively placed at customer industry
NO CHARGE
KJ/HC0032
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Thereafter:
a Next succeeding 72 hours placed or constructively placed at an industry:
$36.00 per 24 hour period
b. Next succeeding period afier the initial 120 hours, up to 10 calendar days
following:

3$438.00 per car per 24 hour period, except that if car hire is more to
SAW/SLAL than $48.00 per car, than the actual car hire cost will be

accessed
<. For periods of time cars are hefd over the above 15 calendar days, $58.00

per 24 Hour period, or fraction thereof Where car hire cost 1o
SAW/SLAL is higher, actual car hire cost shall apply.

d Cars “constructively placed” will be subject to an additional $150.00
switch charge when “placed” -at industry siding or team track. (New
provision effective Apnl 11, 2005) ]

e In the event of unit . or multiple ‘Car slnpments movmg under connecting
carrier tariffs or contracts which limit the time industries may hold

equipment for Joading or unloading, the payments, restrictions and
conditions in those tariffs or contracts apply for cars held in excess of the
aflotted time.

FREE TIME

The term “24 Hour Period”, “Days™ and *Hours”, includes all weekends, holidays and
other days, except cars placed or constructively placed after 10:00 a.m. on Friday ar the
day before 2 legal holiday shall not begin to accrue time until 12:01 am. Monday, or

12:01 am. the day following the legal holiday.
NOTIFICATION

SAW/SLAL shall notify customer when cars are piaced or constructively placed.
Customer shall notify SAW/SLAL when cars, loaded or empty, -are released.

CHARGES
Demurrage charges are assessed monthly, first day to last day of the month.
1 8 APPLICABILITY OF DEMURRAGE CHARGES

This demurrage program applies on all rail cars except those with an “X™ in their -
AAR Alpha markings if those cars do not incur car hire cost to South Plains. The

KJ/HC0033
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program applies to all other cars, including those marked with and “X” -in-their AAR
Alpha marking if the cars accrue car hire or mileage costs to SAW/SLAL.

L - HOLD TRACK AND PROGRAM CHARGES

SAW/SLAL strives to accommodate all customers by providing rail switching services to
our customers. W do not have unlimited track space to hold equipment.

At the same time we realize that customer car mpply is always under their control. At
times market ¢onditions and supply of cars results in cars being held of South Plains
track, Cars being held often inchude those-with “X™ Alpha marking, which are exempt

from SAW/SLAL démurrage plans.

Given our limited track storage space our hald track program afllows some compensation
for cars with or without “A” AAR Alpha marking, which are held for more than 7
calendar’days on SAW/SLAL. The charge for this holding service is $1.25 per car per
day.

SAW/SLAL reserves the right to reject or hold any cars held fonger than 7 days, or to
require the customer to find other locations to store or hold siich cars.

- IV. -CARS RECEIVED EMFTY, NOT LOADED AND SENT OUT EMPTY

SAW/SLAL recei%e’s 10 revenues on cars received empty, not loaded and sent out empty.
Customers should attempt to avoid having this occur. In the event that cars are-received
empty and sent out empty and not specified by shipper to be in a hold situation as shown
above, the following switching charges shall apply:

Charge to switch inbound empty car: $50.00 per car switched
Charge to switch outbound empty car: $50.00 per car switched

V. SWITCHING BETWEEN INDUSTRIES

When requested by shipper, in writing, SAW/SLAL will move a cer writing the
switching territory in Lubbock, Texas for a charge of $150.00 per loaded or empty rail
car. _

VL SURCHARGE

In accordance with SAW and Burlington Northern Santa Fe (BNSF) contract agreemernt,
dated May 8, 1999, SAW asked for and received permission to implement a per car
surcharge of up to $60.00 per single car and up to $40.00 per unit tar effective May 4,
2004, (New revision effective April 11, 2005)

CHARGES
KJ/HC0034
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When implemented, surcharges will be assessed on a weekly basis, for all inbound and
outbound revenue (loaded) cars.

VIL STORAGE PROGRAM AND CHARGES

SAW/SLAL has limited space for storage of rail cars. If space is available SAW/SLAL
will store empty real cars as follows:

‘Charge to switth cér to the storage track $50.00 per car switched
Chatge to switch car out of the.storage track $40.00 per-car switched
Charge per 24 hour pediod {or fraction of day) per car held $1.25

Switch .service incfudes transfer to or from connecting carrier at Lubbock or Slaton,
Texas. In the event customers desire to store loaded cars it is necessary to contact
SAW/SLAL for availability of storage as there are restrictions on some commodities held

for storage.
VL. MASCELLANEOUS SEK’VICES

SAW/SLAL provrdel service ﬁve days a week, Monday thraugh Friday, exclusive of
Holidays In the event mntclnng services are requested at other times SAW/SLAL shall
attempt to accommodate customers with a special -switch crew. -The charge for ‘this
miscellaneous service is $500.08 per special switch crew.

IX. EFFECTIVE DATES OF THIS PROGRAM AND CREDIT POLICY

The provisions outlined above shall become effective at 12:01 am. on May 1, 2000 and
remiin in effect until such time SAW/SLAL amends any provisions or charges. A
minimum of 20 .days notice of any change ‘which results in increased charges to

customers shall be given by SAW/SLAL
Billing and payments of all charges shown above is subject ta SAW/SLAL credit policy.

SOUTH PLAINS CREDIT POLICY

Demurrage Accounts more than 30 days past due are subject to termination of rail
service.

Surcharge Accounts are due and payable upon receipt of the invoice. Rail service will be
discontinued to any customer for non-payment of this surcharge when implemented.

KJ/HC0035
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Dennis Olmstead
1124 South 11* St
Montrose, CO 81401 .
Phoneffax (970) 249-4099

Email: dwotrans@bresnan.net
July 21, 2006

Mr. J. Michael Carr
President CEO and CFO
Pioneer Railcorp

1318 S. Johanson Rd
Peoria, IL 61607

Dear Mr. Carr:

We recently talked about a confidentiality agreement to go along with your
interest in purchase of South Plains Switching.

One of the larger documents you will need to review is the Sale Agreement
between BNSF and South Plains. With a little work you can find this document

on the internet.

To save you that trouble please find enclosed a copy of this sale agreement.

Sincerely, .

Dt O~

Dennis Olmstead
Consultant for South Plains Switching

Cc: Delilah Wisener — South Plains - Lubbock

KJ/HC0036
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| AGREENENT FOR:
SALE OF. CERTAJN ASSETS, RIGHTS
AND OBLIGATIONS L
. OF IR,

THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY _

TO

SOUTH PLAINS SWITCHING, LTD. COMPANY

'““:! T
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GREEMENT FOR SALE OF CERTAIN ASSET S, RIGHTS AND OBLIGATIONS o :
. OF THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY‘
- : TO SOUTH PLA.INS SWITCHING LTD_COMPANY

Ve NAU A LN~

gsaaﬁwpﬁgszgaaauu_o

Exhibit A

" Exhibit B

" Exhibit C
Exhibit D

TABLE oi«'-com'ENfS‘ |

- -

Description of Business Sold,

Consideration for the Sale.
Govermental Approval.
Representations and Warranties.

Inspection arid Condition of Rail Line..

Liability and Indemnity. - o

Assignment; Seller’s Right of Fu'st Rcfusal oo
. Obligations Are Continuing.  * a '
“Liens and Encumbrancés.

. Pending Publi¢ Works Pro;ects

. Closing. :

. Proration.’

.. Interchange.

. Car Hire Costs.

. Liability Insurance.. - ’

. Seller’s ‘Authority 19 Est.abhsh—'H:rough'Routcs aird- Oﬁ'er Through Rout&s 23

Division of Revenue.

. Buyer to Offer to Hire Seller’s: Quahﬁcd Employecs '
. Transfer of Operations. - .

. Collection of Revenues. °

. Transfer of Liabilities; Payment of Charges

Electronic Data Interchange.

. Assignment of Freight Transportanon Contracts.
. Applicable Law. '
. Effect of Waiver.

. Notices: - '

. Confidentiality. .. y
.. Entlre Agrecng Integration of Agret:mcnt. _

List of Tracks and Map/Print’
Qunclaxm Deed
Bill of Sale

Agreements to be Assxgned in Part to Buyer
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Do- .o AGREEMENT ‘FOR - i
et e, SALE OF CERTAIN ASSETS, RIGHTS :
o AND OBLIGATIONS
THE BURLINGTON NORTHERN Algg SANTA FE RAILWAY COMPANY
SOUTH PLAINS smr-cr:gmo LTD. COMPANY "~
. Tlns Agreement is entered into-as of the third day of ‘May, 1999 between THE
. BURLINGTONNORTHERNAND SANTAFE RAILWAY COMPANY aDelaware corpbrauon_ |
" (hereinafier referenced as "Seller"), and sovm PLAINS SWITCHING, LTD. COMPANY a
' Tcxas lumted habthty company (bercmaﬁer referenced as "Buyer") . .
WI-IEREAS Seller desires to sell and convey to Buyer on the terms and condmons sct'
: 'fcrth in thxs Agreement Seller s mterest m ‘a raxl lin€-of Seller s in the vxcunty of Lubbock, -
e ,.Texas in Seller s Old BN Yard and'former-BN and-AT SF*tracks generally south of the Old BN . - L
B . Yard at Lubbock, Texas the rail frexght transportanon busmess which Se]ler conducts on tlns rail - '
. _lme, and certmn other nghts obhgat:ons a.nd assets as specrﬁed in this Agreement, and -
WI-IEREAS Buyer desires to purcbasc pursuant to the terms and condmons set forth i
this Agreement, Seller’s mterest ina ratl line of- Seller s m the ‘vicinity. of Lubboclc, Texas 'z
) Seller s Old BN Yard and former BN and ATSF tracks generally south of. the O1d BN Yard at
B Lubboclc, Texas, the rail fretght transportatton bﬁsmess which Seller conducts on this-rail lmc
and cenam other assets, rights and obligaﬁons as specified in this Agreement.
~NOW THEREFORE, Buyer and Seller-agree as follows:
1. Description of Business Sold. L

It

(@) -Seller shall convey to-Buyer on the date of Closing, subject to the tcrnts and
" conditions set forth in this Agreement and the terms, conditions, reservations and exceptions set

KJ/HC0039
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~ forth in ‘the Qurtclarm Deed conveymg this property, all 'of’ Seller’ s intErest in’the rail lme
segments of Seller in the vrcimty of Lubbock, Texas shown on the map pnnt and list attached -
bereto as Exhibn A, except that Seller s tracks 9200 and 9205 shall be mcluded in the |

. conveyance as well ; as the metal depot and contrgoous real estate near the Old BN Yaird. ‘l‘he

: _'above rail line segments, together wrth related rail comdor property inter les Sellcr-s .

' .‘:retaxned real property interests and access nghts are descnbed specr.ﬁcally the Qurtclaun Deed

- set forth in Exhrblt B, attached hereto and are referenced collectrvcly herernaﬁer as’ 'l-Lme

mmp————

‘Seller shall furmsh Buyer: a complete legal descnptron of R.arl Ltne, and Seller shall use'its best
" eﬁ'orts to ﬁrrmsh such descnptron on or pnor to the date of Closmg Thrs conveyance is’
expressly subject to Seller s retamed mtersts as specrf ed in detail in the qutclarm Deed for'

(1) an exelusrve permanent easement for construcuon, mamtcnance and operanon of one or more

prpelmes or ﬁber 0pt1cs commumcatxon lmes fac1lmes and appurtenances m, under across along '

e v e— La.—-. et e mee .

_ and through all or any portron of the Ra:.l Lme @ rmneral nghts and related permanent access -
easements (3) water rights- and related permanent access, construcuon, mamtena.nce and water
' prpelme rights; and “) Seller s contmued access by rarl to traclcs 0340 and 9298 at no cost to
: Seller, and tiacks 9200 and 9205 at no cost to Seller for the ﬁrst ﬁve years following the date _
- of Closmg and -at the rate of $1,000 per year cornmencmg the sixth year followmg the date of o
' -Closmg (and thereaﬁer unul such time as Seller notxﬁee Buyer in wntmg that Seller no longer
(desires to use said tracks), such rights to be snbject to drspatelnng comrol and direction of Buyer
(®)  Seller shall convey to Buyer, on the date of Closi-ng, the rail freight transportatton
* - business which Seller conducts on the Rai} Line, sub_]ect to the terms and condrtrons set forth in

thrs Agreernent, in the Quitclaim Deed, or in any agreement assrgned by Seller to Buyer in

accordance wrt.h the terms of tlns Ag.reement.

KJ/HcCoo4q
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@ ‘Seller shall convey to Buyer on the'dafe of Closiig;'by a Bill of Sale idegtical in

form to the Bill of Sale set forth as Exhxbxt C attached hereto all of Seller’s mterest in all raxl
'nes, spxkes tie plates ratl anchors, bndges culverts sxgnallmg eqmpment, and other supportmg

structures, balla.st, track matenals and supphes and the inetal depot at or near the Old BN Yard

i (excludmg any vehicles, mamtenance eqmprnent on wheels radios, and eomputer eqmpment) that, ]

3 ..,

" on thc date of the Closmg, are not tmprovl‘:ments ‘that constltute the Rail Ltne but which'then .
: _' are present on the real property ¢omprising the Ratl Lme This conveyance shall be subject to
- the terms ‘and conditions set forth in thts Agreement, mcludmg those set forth in Bxhlbxt D,and

'the terms and condmons set forth in 1 any agreement assrgned by Seller to Buyer in, aecorc'lance_ -

thh the terms of this Agreernent. :

(d) Incrdent to the conveyance of the Rail Lme, effecnve as of ‘the da.te of the Closmg,

'Buyer shall have the nght to operate over Seller s tracks in Seller s Lower Yard at Lubbock

— .—_...,- = tmam msmeean

Texas and over Seller s mamhne between traclc 9298 and Seller s, Lower Yard at Lubbock, -,

"~ Texas, all ‘as designated by Seller s operating personnel (wlnch rail lme segments shall bc. B
referenced collectxvely herem as "Interchange Access Lme") af no charge to Buyer, for the sole -

" pu:pose Fof mterchangmg rail’ u'aﬁc and eqmpment bctween Buyer and Seller at Seller s Lower

Lubbock Yard. Buyer shall opexate its trains over “the Interchange Accecs Ltne subje.ct to Sellcr s

_dxspatchmg dtrecnons Buyer agrees. to keep the Interchange Aceess I:.me clear at all ttmes,- '
except when actually smt_chm_g cars between Buyer_ and Seller. - In dxspatchmg the ~lnterchange

) Access Line, Seller shall accord trains of Buver equal priority ‘with trains of S'eller.' Nothing.

herein shall preclude Seller from abandomng any portton of.the Interchange Access Line if * °

i

condmons othenmse warrant.

(e) Seller shall assign to Buy_er_ on the date of Closing, subject to all terms and conditions .

set-forth in this Agreement, or in any agreement assigned by Seller to Buyer in accordance with

3 . KJ/HC0041
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- '": the terms Ofm‘Agmmem’ all assignable “gh“‘ and ObbEauons of Seller to the extent thit thcy T

. are related o Lhe-l?.aal Lme and are set forth i anyagreement identified in, Exl].lblt D, which i xs
. ) attached hereto Buyer on the date of Closmg shall accept the assgnment of- all such nghts and
- obhganons, as of the date of Closmg, in accordance w1th thelr terrns and the terms of th1$ .
- Agreement. Seller shall reserve all rights set forth in any agreent 1denuﬁed in Exh:’oxtD ’to
- the: extent those nghts are related to one of more other rail lines or property of Seller If any -

' _: contract is related to the Rail’ ane and maclvertently is not tdenttﬂed in Exh.tblt D, itis the mtent

>

of Seller and Buyer that sueh connact be deemed to have been assxgned by Seller to Buyer m

whole of in part.as appropnate, effectxve the date of Closmg Seller promptly shall provide to S

- Buyer a copy of any such contraet unmedxately upon locating it. Buyer shall make no clann

" .against Seller ansmg ‘out of any - faﬂure to obtam a consent to assrgnrnent from any pa.rty to -an’

'.1-

. agreement assrgned by Seller to Buyer m whole or m part. It is tbe mtent of both Seller and

' . Buyer that all ass:gnrnents of nghts and oblxgauons related to the Ra11 Lme shall be eﬂ'ectwe on .

the date of Closing, whether ot not any consents to sueh asrgnmenfs then have been obtamed.

2. Consideration for the Sale. '

(a) In consideration for Seller’ s sale ofits mterest in the Rail Line, and conveyance of the

'- other nghts, interests and oblxgatxons desenbed m Paragraph 1 of tlns Agreement, Buyer agrces

to all of the followmg

{1) . To accept all transferred real and personal property "AS IS, WHERE IS” and.

"with all faults" except for the specific representatnons and warranties set forth in

~

this Agreemerit.

KJ/HC0042
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to cross or access any portton of the Rail Lme t6 serve any customer located along the Rarl Lme
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. {3 ~To pay on the date of Closing a purchase price of TEN DOLLARS ($10.00), for
-Seller's a.n‘»ets n'ghts and 'obligations to be conveyed to Btlyeras setforth herein. o
. .(3)_ _-_To mamtam the Ra1l Lme ata level adequate for the requxred ‘rail semce

- (4) _ _To pay in additioa to the purchase pnce all costs of Closmg (except Seller s cost'

| of preparatlon of documents to be delrvered at Closmg) Thls mcludes but is Dot

- ._ limited to, any escrow and service fees real estate transfer taxes, reeordmg fees )
and sales taxes. associated thh thxs Agreement or- any of t'he conveyanees

govemed by thrs Agreement.

) Buyer shall obtam the wntten consent: of Seller, whreh consent shall n‘ot be'

- unreasonably wrthheld or delayed pnor to ent.enng into any agreement -with any- other pany or

- issuing any hcense or perrmt to any other party, which would allow. such other party any nght

(c) W'thout Seller s prior written consent, which consent shall not be unreasonably

. thhheld, (1) Buyer shall not seek authonty from the Surface Transportanon Board or any ‘other .
‘governmental agency having jurisdiction, to abandon or dlscontmue rarl service over the Rarl .

'Lme ~and (2) Buyer shall not remdve any track from the Rall me except in connectxon with the

\I\‘ .

' repatr of- replacernent of the track;: unless (') in the case of home track; there has been no

- movement of revenue freight over the track for'a period of three years, or_(' i) in the case of lead

track there has been no movement of* revenue ﬁ'etght over. the track for a penod of five years
' 3 vaemmental Aggroval
@ Proniptly following exe_eution of this Agreement, Buyér, at its sole expense, shall

prepare and file such documents as may be reqthed to secure approval, or-exemption from

KJ/HC0043
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L - approval of this tmnsacnon by the Surface Transportat:on Board of the United States Department N '
. of Transponanon ("STB"), as apprOpnate. Buyer shall make a]l reasonable efforts to obmm this ..
' __approval or exempnon m time for t}ns transacnon to close on or before May 31, 1999. Buycr- :
'.-' 'shall perrmt Seller to revxew pnor o filing all documents proposed by Buycr to be filed thh the "
CEE 'STB or any courg io sécure legﬂ approval or exemptxon of thxs transacnon -
s . 4, Regresentanons and Warrannes. '
| (a) Seller hereby represents and warrants to Buyer and Buyer S successors and assrgnees,_ :
N _the followmg facts as of the date of this Agreement' and as of the date of Closmg
;: Qy Seller xs a eorporafmn -duly. or;amzed, vahdly exrsnng, and in good standmg under' .

the laws of the State of Delaware°

(2) : _Sel]er has the corporate power and authonty to enter into’ thrs Agreement and-_

C _-_:._ A .- '-can-y out.its obhgattons under thrs Agreement, . -
’ (3)' "I'he execunon dehvery and performance of thxs Agreement have been duly .
' authonzed and approved by all necessary "corporate actions- of Seller ano no
.further corporat_c proceedt_ngs of __Seller are required to complete tne transacnons _ .
eovered by this Agreement; . | |
@) .All of SeBer;s oblfgations set..'forth in this Agreement constitute legal; valid and:"
. X bmdmg obl;'gations of Seller which are enforceable against Selier in _accordance' R
w1th their terms, except: to 'the. extent enforcement may be l_imited by bankruptcy, )

insolvency or reorganization law;

KJ/HC0044
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- (5) . There is no provlsron.m. the Certrﬁcate of Incorporanon or By—Laws of Seller- B
_.w}nch prolnblts the executlon of thxs Agreement or. consummat:on of the
' '_4. . transactxons covered by th15 Agreement o | |
: _'(6.): 3 . The negonanons related to thlsAgreement have beenhaqdled by Seller on its own - -
L . behalf wrthout mtervenuon of any agent ot other person, so that no party has a
| ',svahd claun on th.ls basrs for any fmder s ‘fee, brokerage commxssron, or other
. srmxlar paymt in connecnon wrth any of the u'ansacuons mcluded in this
. Agr cement; - - | ) . .
o (‘l) Seller has duly ﬁled thh the appropnate agencxes of the United States the State ) '
of Texas, and appmpnate local govemments or polmcal subdmsrons in Texas all
1% retm-ns and reports reqmred to be ﬁled Seller erther has pmd in full; or 1s -

agreeable to paymg in: full as ﬁnaﬂy determmed, a.ll taxes, mterest, penaltxes, '

assessments or deﬁcrencres whrch are due for the penod up to the da.te of Clomé, _
8 and Seller has rnade all thhholdmgs of tax whrch are requrred to be made under

all apphcable regulations of the United States, the State of Texas, and local

governments in Texas,r

\||..! .

- (8)_' "To Seller s knowledge there is no pending or thrwtened htlgatron or arbltratmrn
| "proccedmg, or admrmstrauve proceedmg or mvesuganon, agamst or aﬁ'ectmg the
properties or assets compnsmg the Rail-Line, or Seller’s rights to- conduct rail
ﬁ'erght tran.sportanon operatrons over the: Rarl Line as Seller conducts those

operanons on the date of thrs Agreement, the result of which forseeably would

\.b
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_ .'.ulateﬁally adveﬁely affecl 31.3uye.r;s.ability lc') :conduCt fail .freighi- ti'ah'spoftatilon .
'.operaUOas_over rhe Raxl Lme onl 1.he day follomng the date of Closmg, '
‘ (9) -. -Seller has recewed no wntten ncmce -of any pendmg cml cnmmal, or
f .admuustrauve actxons wn.h respect .o any hazardous or toxic substance .on or |
_ .adjacent to the le Lme (As used herem, wnnen. nohce shall mean wnnen
. ‘notice delweted to erther Seller’ s .Assxstant Vice Premdent—Envuonmental and
. Hazardous Matenals, or Seller 5 Dlrector Envmronmental Remedlatmn and Specxal-
Pro_}eets, who are the peeple desxgnated by Seller to recewe nouce of sueh
. matters), . ' ;
N (10)' The physxcal condition of, the le Lme will be suﬁ'icmnt to enable Buyer to
',‘conduct rail fre1ght u'ansportauon operanons over- t.he Raﬂ Lme on the day_.' . : -
i followmg the date of Closmg, _and . k | -
'(1 l). No representanon or watranty by Seller An thxs Agreement coutams any untrue
- .statement of a matenal fact, nor’ omits any material’ fact that 1s hecessary to
'_-prevent tha:. representat:on or ‘warranty from bemg matenally mxsleadmg. _
(b) ‘Buyer hereby represents and warrants to Seller, and Seller s successors and assngnees,

7
the fol]owmg facts as-of the date of this Ag:eement and as of the date of Closmg, eXcept where S

specxﬂcally noted 10 be as of the-date of Closmg on.ly . { -
(l) - Buyerisa corporanon duly organized, validly existing and in good standmg under
the laws of the State- of Texas and by the date of Closmg will be quahﬁed to do

busmess in the State of Texas

- ; : ; . KJ/HC0046
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' and—propertm wlnch are conveyed to Buyer ‘by thxs Agreement, to enter mto thxs

: _Buyer has all requlstte authomy to purchase Buyer s properues and Seller s nghts_ E

- Agreement, to conduct ratl frexght transportauon busmess on the’ Ratl Lme and .o

@,

" to perfonn all of Buyer s oblxganons under thxs Agreemcnt,

@

The executxon of ﬂus Agrcement and consummatmn of the transacuons wluch are

.a part of thxs Agreement have been duly authonzed and approved by all necessary_

' accordance wnh thexr terms agaxnst Bliycr or Buyer-s successors’ -or ass:gnees,

: company actions by Buyer, and unmedxately upon execuuon of ttus Agreement by
: Buyer s authonzed :ep:csentanve all of Buyer S obhgatxons set forth m or; i oL
. referenced. in thzs Agreement shall constttute lega.l, vahd and bmdmg obhgatxons '

~of Buyer or Buyer §. successors or’ assrgns, Wh.ICh obhgatrons are enforceable in R

Tbere is.no provxs:on in the Cemﬁcate of Incorporauon or By—Laws of Buyer

Wthh prohr‘b:ts the execution of ttus Agreement or consummanon of the -

. transacuons covered by this Ag:reement

5)

@©

: As of the date of Cles:ng, Buyer shall have obtained all lega] authonty which.is._
' necessary to enable Buyer lawﬁrlly to conduct raﬂ freight transportatton Operattons

over thc Raﬂ Line as a’ common mrner and under one or more rml fretght

.'\l\r} :

transportanon contraets, commencmg at 12:01 am. on the day foliowmg the date .

of Closing;

behalf without mtcrventtou of any agent or party, and in such manner as not to

. The negotiatiom related to this Agreement have been handled by ﬁuyer' on its own -

glve fse to any valid claim by any party for any ﬁnder s fee, brokerage ’

KJ/HC0047
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' cormmssxon, -or other srmr]ar- payment in comlet:tron wrth any of. the transacuons
' .'-lncluded tn"tlns Agreement, |
. ) Nelther Buyer nor any of Buyer’s equu:y owners or ﬁnancmg soarces nor any of
_ therr partners, is a Class 1 rallroad or affrlxated thh a ,Class I ratlroad and
. .'(8) ‘ No representauon or warranty by BtIyer in thrs Agreement contams any untrue
. statément of a matenal fact, nor onhts any matenal fact that is necessary to.

. brevent that representatlon or warranty from bemg matenally nusleadmg

5; Imetxon and CondrtlonofRaxl Line. - . ._. M

-'

(a) By srgmng thrs Agreement, Buyer aclcnowledges that Buyer has mspected the Rail

" Lrne mcludmg all n'nyrovements and structures on the Rail Lme Buyer further aclcnowledges

\

. that ) except as set forth i in Paragraphs 4(a)(8), 4(a)(9), and 4(a)(10) .of thxs Agreement, no
- representanon has been ma.de by Seller to Buyer concemmg the state or condi’uon\of the le |
Lme, or the age of any unprovements onl the Ra,l'l Ltne, (ii) Buyer has not rehed upon any
. _- .statement or declaratmn of Seller with respeet to, the physreal eondmon of the Raxl Lrne, Seller s
--txtle to the Rail Lme Seller s ﬁexght traffic volumes to or.from the R:-.ul Lme or any other
matter, either oral or in wntmg, as an mducement to enteringinto thrs Agreement, other than as_;- )
" --stated in this Agreement, and (iii) the sole consrderatmn for éxecution of this Agreement by;,

\ Buyer is set forth in thts Agreement.

(b) EXCEPT AS SET FORTH IN PARAGRAPH 4(a) OF THIS AGREEMENT _

SELLER HEREBY DISCLAIMS ANY REPR.ESENTATION OR, WARRANTY WHETHER

o ,'EXPRESS OR IMPLIED, AS TO THE DESIGN OR CONDITION OF THE RAIL LINE, rrs

MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY

10
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L OF THE MATERIAL OR WORI'{MANSHIP OF THE PAIL-LNI-: dR THE I:ONPORNIITY 3

| "._OF THE RALL LINE TO ITS INTENDED USES. SELLER SHALL NOT BE LD&BL‘EJ’O_ '
" " BUYERFORANY INCIDENTAL ORCONSEQUENTLALDAMAGES (INCLUDING STRICT |

' '._,-_‘.LIA.BILITY IN TORT). WITH RESPECT TO THE DESIGN CONDITION QUALITY,
L SAFETY, MERCHANTABILITY, OR FITNESS FOR. ANY PARTICULAR PURPOSE, OF o

"I'HE RAIL LINE ORTHE CONFORM]TYOFTHE RAILL]NE TO.ITS INI'ENDED USES

SELLER OFFERS, AND BUYER ACCEPTS TH'E RAIL LINE IN "AS IS WHERE IS" AND '

‘WITH ALL FAULTS" CONDITION AND SUBJECT TO ALL LIMITA’I'IONS ON . )

L SELLER'S RIGHTS, mmnss:r AND TITLE TO 'I'HE PROPERTY COMPRISING ‘rI—IB'

" attorney, consultant and expert witness' fees,

"6 'Liabili'g and Indemnity.

(a) Coegeranon in_ Defense. Buyer and Seuetagree that, fpllowmg Ihe date of Closmg,

' . they w111 coopcrate as neccssary in .defense of any: claIm, demand, mvestxgatxon or lIngatIon

ansmg out of Seller’'s or Buyer s ownershIp or operatlon -of the Rail Line.’
(b) Deﬁmhon of Losses. In thIs Agreemem: the: term "Losses shall mclude all costs '

expenses, fees or habIlmﬁ of,. or in any way related to the followmg- Q) any vmlauon of law -

'\I\v',.

or regulatxon, iy any damage to property the emnrbnment or to’ natural resources (ui) any

B bodily i injury or death of any persons; or (iv) the brmch of any contract. "Losses” shaﬂ mclude '

but not be lumted to, all costs of claims, actwmes in response to enforcement, damages, '

" judgments, awards, orders; decrees, payments, ﬁnes, pcnalhes, assessments, court costs, and

1
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) '(c) General l..la.blll and Indemni .

. Seller s Genera.l Llal)lll and Indemm . Except as provrded"ln Pamgraph 6( d) R

of this Agreement (envuonmental habxhty), Seller sha;ll be rtsSponsxble for and,' -
1. .
. shall mdemmfy defend and hold harmless Buyer ﬁrlly agamst all Losses, wluch .

e (') except as lmnted by clause (iil) just below anse out of Seller s ownerslup or-
operahon of the R.axl Lme on xor pnor to the date of; Closmg, (i) result from any '
T ‘ breach by Seller of any of its representatxons or w‘arrantLes set forth n Pa.ragrapl:s L
‘4(a) and 10 of this Agreement, or, except as covered by clause (w) just below any.:
fa:lure by Seller. to perform any of 1ts obhgat:onstmder this Agreement' (m) result Fla
- from cla.lms of third parties caused by Scllcr s performance or nonperformance' |
N or Buyer 3 nonperformancc only where Buyer had no knowledge of the ex:stence
of the dury to perform, under any matenal eontract, lease penmt, hrens:-.: .
. eaement or comrnmnent related to the Rail Lme that is pot xdentxﬁed m tlus. ‘
| Agreement or. on Exbibxt D; or (w) occur dunng Seller s operatmns on the'
Interchange Aceess Lme regardless of Seller s or Buyer’s neghgcnce or alleged
neghgence solely to the extent that such Losses involve Seller’s property or
employees or ‘lading 'On Seller’s trains, or where third parnes or their propertyﬁ
(other than ladmg on Buyer’ s or Seller’s trams) are mvolved, the neghgent party

shall rspond in aecordance thh the lawof the applrcable,;unsdmnon

_(_2) Buyer’s General Llabtllgx and Indemmg Except as provxded n Paragraph G(d)
of this Agreement (envuonmental habxlrty), and ﬁ:rther except for Losses resulnng

. Trom one or more ‘of Seller’s representanons or warranties set forth in this

12
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" 'Agreemént c'onlnixﬁng any untrue or materia.lly misleading staterment ofa maten'al' Tie

fact, or onnmng any matenal fax:t that i is necessary to prevent the representauon
“or warranty from bemg matenally xmsleadmg, Buyer shall be responsﬂ:le for, and K
shall mdemnrfy defend and hold harmless Seller ﬁrlly agamst, regardless of any
neghgence or alleged neghgence of Sel]er pnor "to closmg, all Losses whick :

. (1) except ds- hmlted by clause (ur) Just below arise out of Buyer s ownershrp or

e Operatron of the Rzul Line after. .12: 01 .am. on the day followmg the date of

Closmg, (ii) result from any breach by Buyer of any of its representanons or

. warrantm set forth'i m Paragraph 4(b) of thrs Agreement, or any fa:hn'e by Buyer

to perform any of 1ts obhgatxons under thrs Agreement, (iii) result ﬁ-om clau.ns of '

~

lhrrd parnee caused by Buyers s nbnperformance or requrred performance under

3-

' any matenal contract, fease, pmmt,- lreense -easement or eommnrnent relaung- to

the Rarl Lme where tha.t conn'act, lease permrr, easement or commn:ment ertner

T s 1dent1ﬁed in thrs Agreement or on Exhibxt D or Buyer has. specxﬁc lcnowledge g

of it, but then only from the- tune when Buyer acqmred snch spemﬁc knowledge

or (w) arise. out of, or are nttnbmable to Buyer s actwmes or operanons on the

!

Interehange Aecees Lme regardles of Seller s neghgence or alleged neglxgence,

Seller’s trains, or where third parties of their property (other than lading on.

‘Buyer's or Seller’s trains) are invelved, in which case the negligent. party shall

- respond in accordance with the law of the applicable jurisdiction.

-,
. N

13
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. conccrmng the e:ustence of a=ny hazardous or tox:c substances on ot near the Rarl '
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B er A'.cce the Rail LmE‘“As ls Where Is Buyer aclmowledges tha1 Seller _'
has prowded Buyer w:th full access. to mspect the Rail Lme Buyer further

aclmowledges that Seller makes only those representatlons and warrantxcs to Buyer .

. Line; or con;plxance of ‘the -Rail Lme with any . statutes, ordinances,. rules .

regulatxons, orders or dec1srons with regard to hazardous or toxic substancts en-or

.near the le Line, wluch are- expressly ‘set. fonh in Paragraph 4.(a)(9) of tlus -
"Agreement. : _' oo L '
. Seller’ s Envu'omnental Llabrhgc and Indemmgz Notw:thstandmg a.ny other

"habrlxty or mdernmf catmn provxsxon in this Agreement, Seller shall be responsible L

S-

P for and shall mdemmfy defend and hold ha.rmless Buyer fully agamst, Losses .

mcurrcd due to any clarm, demand or lmgauon concermng \nolanon ot' any

apphcable starute ordmance, -rule, regulauon,- order or demsxon in any way -

concemmg any of the followmg. (1) any chemcal matenal or substance that is

' now or at thc time in queshon, 1s regulated or governcd by any law, tfae. release .

of wluch creates any habxhty under any apphcable law;-or (u) any other matenal
which, when released, would cause sxgmﬁcant ecologm.l damage (1tems descn'bed

- by (') or (ii) above are referenced heremaﬁer as "Hazardous Matenals") located

on or near the Raxl ‘Line where such Losses

(& - were caused by one or more acts of Seller that occurred on or pnor to the- )

-,
&

datc of Closmg, and

14
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{b) * result from any writien ol ("Clsims") 'dn{n s déivered to Seller within.

four yeafs_followmg the. date of Closmg, and
' '('c) . cxceed $10, 000.00 in the aggregatc in any year. '. S - ..
T G) Buxer s Egvxronmcntal anbxhg_ and Tndcmmgc As p'art of the consxdcratx’on for R

this Agreement, and noththstandmg any othcr lxablhty or mdemmﬁcanon
prows:on in this Agreemcnt, Buyc'r shall be rcsponmblc for and shall mdemmfy
dcfcnd and hold harmlcss Sctler fully agamst, rcgardlcss of any ncghgence or*

allegcd ncghgmce of Sellcr occumng prior to Closmg, Losscs mcum:d due to any .

clann, demand or hngation ‘toncerning vmlat:on of any apphcable stamte .
.ordmancc rule, rcgulahon, ‘order or dccxslon -m -any way conccrnmg any -

Hazardous Matcnals locatcd on oOr ncar thc Rzul Lme whcre such Losscs exther' -

(@), . were not caused by one or morc acts of Scllcr or Scllcr s corporatc

‘predecessors, regardless of when the act. or omission g_:vmg qs_e “to thc .
. ) B . ) . .. >

" ¢laim occurred; or’

() . regardlcss of cause, do not result from a Claxm dehvered to Seller wnbm .

-
=

four years; followmg the datc of Closmg, or. ,. s L.
. 3
(<) were* causcd by Sellcr and Tesult from a Clmm dehven:d to Seller wnhm..
four years of the date followmg C]osmg, but only up to $10,000. 00 inthe

aggrcgat: in any year.
. Buyer also shall be respopsible for, and shall mdcmmfy defend and hold ..
'harmlt:ss Seller fully aga_x_nst, tegardless .of any neglipence or allcgcd

e

_negligence pf Seller, Losses incurred due to 'ariy‘claim, ‘dernand or

15
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Imgahon concemmg vxolatxon of any apphcable statute, ordrnance, rule, R

'regulanon, order or’ dectswn in any way concennng any Hazardous .

- Matenals_ on or near the Interchange Access Lme, to the extent sqch, Losses

L arise out of, of are atm'butable to Bnyer 5 actwmes or operanons on the .

f -

" Interchange Access Lme except fo the extent Losses result from Seller 's

-

o affirmanve neghgent acts.

. (_4) .Arbltratxon of Allocauon of Lrabtlxgx Between Buxer and Seller Any d:spute L
' _behween Seller and Buyer as to alloeetron between them of Losses for wlnch both
- Seller and Buyer are responsxble under the terms. of thrs Paragraph 6 shall be
settled by bmdmg arbrtratron in. accordance with the _rules of the Amencan‘

Arbmanon Assocratron.
5 (5) : Buzer To Comglx With Hazardous Matenals Laws Buyer agrees to cormply wn-h. .-
. all federal state and local laws, regulanons and mles eoneemmg ha:ndlmg and
disposal of Hmrdous Matenals e o ST
(6) Llabrhg Remedres and Obhganons Are Exclusrve Buyer and Seller agree that '

' the remedres and’ ebhganons set fonh in this Paragraph 6 shall be excluswe

u_ .

" " remedies and obhgatrons of each one to .the other with respect to any Losses

relanng to the release or exrstence of Hazardous Maxenals OB Or néar the Rarl

" Line. . : T
(6) Seller u; Delivery Property Records to Buver Seller shall deliver-to B'uyer, on or -
.soon followmg the date of Closmg, ongmals or copxes of whatever records, ‘prints,. archival

mfonnatxon, or other evidence Seller locates in a reasonable search of Seller [ records whrch

16
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T bears hpo'n' the use of maintetiance,- 8: title to' the r'eal estate compﬁsing the Rail Line during the C
. ume the Raxl Lme was operated by Seller as a common carrier lme of rarlroad. lf at any ume '

after Closmg, Seller locates any other documents wh:ch bear upon the use of, mamtenance, or -

. ntle to the real estate compnsmg the Ratl Lme Seller promptly shall prowde ongmals or COplCS. '

¢ -

of those docurnents to Buyer.

7. . Assrgnment; Seller s RJght of F‘rst Refusal
(a) Buyer may not_assign Ib.lS Agreement, or any nghﬁ or obhga’nons under this .
E Agreement, to another railroad, .or any party or mdnndual who at the time of the assxgnment ls. .
: aﬂihated with or working for another mkoad, wathout the pnor wiitten consent of Seller, whlch L
-‘consent shall not be unreasonably mtl:\held. Any asstgnee mcludmg any successor in mterest,-
of Buyer s or Seller's rights, under or- propert.y acqmred by th.ls Agreement, shall assume m- L "
wntmg atl of Buyer s or Seller S contmumg and exrstmg or thereaﬁer ansmg oblrganons tmde-r' ol
y tl'us Agreement, and under any then effecnve contract assrgned by Seller to Buyer, in whole or,l
in part, in accordance with the terms of this Agreement, whxch obligations are related to the
property or nghts mvolved in the a551gnment. 5 . .
‘ (b) Any subsequent agreement by Buyer to sell all or any portton of the Rail Lme (except
to an a:l’.ﬁhate of Buyer) must contain the’ eﬁ'ecuve nght for Seller to purchasethe Rarl Lme, or
| pornon thereof from Buyer, on the same, or substan'oally sxmrlar ‘basis as that set forth in the j"
subsequent sale agrement. Buyer shall deliver to Seller a copy of the exeeuted subsequent sale
. agreement within sev'en'days following its execution. After receiving such copy, Sell'er and
Buyer then shall negotiate'in good faith for sixty days Seller’s purchase of the Rail Line, or. )

»

portion thereof, from Buyer. If Seller, at any time during these sixty days, offers in writing to

17
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<

_'-'.purchase from Sel]er the Rail Line, or pomon tbereof on the same, or substantxally sxmﬂar basw )
7. - a8 ;hat set-forth i in the subsequent sale agreement, and at-a purchase pnce equal 10 thc averagc
N of the hlghest three bxds recewed by Buyeér,, then Buyer, w:ﬁnn seven days, shall accept such

.oﬂ'er and vmhm Ihnty days thercaﬁer shall convey such property to Seller The foregcnng shall .

not apply where Buyer mshs to sell small segments of track or properry compnsmg the Rzul .

.- -Line where such sale yvou!d not hinder the bverall operations of Buyer on the Rail Line. . .
| 8 ' Oblignﬁons are Continuing' _ o |
- -The represcntauons, warranties and obl;éanons of Buyer and Seller m this Agrecmentare
contmumg and’ survrve the- Closlng Terms of contmumg obhganons in this Agreement are’
subjcct to amendment only by a’written contract srgned by both Buyer and Sellcr, or their .
. ) respectlve successors or assxgnees.

) 9 L:ens and Encumbrances

A _ _. Seller reprcsents, warrants and covenams that Seller has not caused or suffered, and will,
" not cause or suﬁ'er prior to the date of Closmg, any liens or encumbrances to be filed agamst the )
" . Rail Line or the Interchange Access Lme which would rnatena.lly adversely affect Buyer s abrhty

to conduct rail ﬁ'exght transportahon opcranons on the Rail Lme or the Intcrchange Access ane -

‘.'

_on 1hc day following the date of Closmg Buyer agrees o take tnle to thc Rall L.Lne sub_]ect to

' 3 all hens and encumbrances on the Raul Line, except for the- hens thar. would violate one or more
of Seller’s reprmsentanons ‘and warranties in Paragraph 4(a) or this Pamgraph. The only .

encumbrances on the Rail Line of wlnch Seller is aware are related to the agrcements 1dcnuﬁed

in Part I of Exhibit D; attached hereto, and may. encumber the Rail Lme on the terms and °

pi

.conditions set forth in those agreements.

18
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© 10, : .Pending Phblie Works Projects,

Seller shall notlfy Buyer pnor 10 closmg of all pendmg pubhc works projects on the Raxl ,'
ane of whxch Seller is aware, Seller shall pay the rallroad’s share of the eost of whatever work .

is performed on pendmg public works pro_]ects before the date of Closmg, and Buyer shall pay

o ..the rarlroad s share of the cost of whatever work is performed on these pro_)ects after the date of . , .

. Closmg Any payrnents recexved by: Buyer or. Seller from any govemment quy for a pendmg

- pubht: works pro_]ect shall be apportioned on the basis that Seller shall recewe that share of the - :

. payments apphcable to work performed on these prOJeets pnor to date of Closmg, and' Buyer

.. shal} recexve that share of the payments apphcable to work performed on these projects aﬁer the

-dateofClosmg L - o .. . C GRS
RR losing, L

(a) ’l'he closmg of thrs transacuon shall occur on May 31 1999 or an earher da;e

. -.mutually agreeable to the parnes (referenced herein’ as- "Closmg") o . .: S

' (b) At Closmg, Seller shall dehver to ‘Buyer the followmg documentS'

(1) A sutﬁcrent number of ongmal eoum.erparts of executed thclam Deeds to the ._

Rail Lme in exaet form.as the Qurtclaxm Deed attached hereto as Ex.hxblt B, to_.

- enable Buyer 10 file an. ongmal thclaim' 'Deed in eaeh county in whxch the real” 7
By propenycompnsmgtheleLmelsloeeied, o .
(2 Ao executed Bill of Sale in exact form-as the Bxll of Sale attached hereto as
| E:sbibn C
(3) Acopyof Seller’s Articles of Incorporation and B)[-Lawe; and |
19
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N ‘\ .

4) An opunon of ccmnscl for Sel]er to Buyer w:th rcSpect to those itms reprcsented
bY Seller to Buyer m ngmphs 4(a)(1), 4(3)(2), 4(a)(3), 4(3)(4) '4(3)(5) and

. 4(a)(8) of th1s Agrccmcnt. : _
'(c) At Closing, Buyer shall dehver to Scllcr ) P -

(1_5 A cOpy of Buyer s Arncles of Incorporatxon 'and By—LaWS'-

(2 A Ccruf cate of Insurancc estabhshmg that Buycr has cﬁ'ecuve hablhty msurance e '

mcctmg the rcqmrcmcnts of Paragraph 16 of thxs Agrcemcnt; and
- (3) - An opinion of counsel for Buycr to Sellcr thh respcct to-those itétns- rcprcsentcd

by Buyer to Seller in ngraphs 4(b)(1) 4@)(2), 4Cb)(3), 4(5)(4) 40)(3). and
4(b)(7) of this Agrcemcnt. .

C (D). At Closing, Buycr sha.ll dehvcr to Seﬂcr the: purchase pnce as set forth in Paxag'aph

'-_ . 2 oftlns Agreement.

12. Proranon.

(2) Prcpmd rcntals, uulmcs, and othcr income or fecs attributable to the contracts.

" related to the R.aﬂ Line that are bcmg a551gned under Paragraph 1 of ﬂus Agreement, shall be

proratcd betwccn Seller and Buyer in such manner as to alIOcate to Sellcr all income reccwed, -
;:

and all cxpcnscs mcurred, on or pdor to the date of Closmg, and to aﬂmw Buyet all mcome

recexvcd, and cxpcnss mcurred, after the date of Closmg T

()  Seller shall bc responsxble for all real cstate taxw apphcable to-the Rm] Line for

) the -calendar year 1999, Buyer shall be rsponsiblc for all real estate taxes apphcable to the Rail

- Line commencmg on and fol]owmg ca]endar yeat ; 2000

g.-

.20
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130 !_nmn,g_
(a)-' Buyer and Seller shall mterchange ratl fre:ght cars and equ1pment to and ﬁ'om each
other at Seller ] Lower Lubboclc Yard. Seller shall haye the. nght to change the locatxon at whtch )

: .such mterchange occurs, w1thm the Lubbock, Texas area, 1f Seller reasonably detemunes that.

A such change is necessary for operatxonaI purposes. Such mterchange may mclude traclc.

- designated by Buyer on Buyer s property as murually agreed between both parties. lnterchange .

':between Buyer and any party other than Seller wrll not be penmtted at any locatmn along the’

T le Line other than at; Seller s Lower Lubbock: Yard The trackage upon wluch such mterchange .

takes, place shall be referenced heremafter as "Interchange Track" Buyer wﬂl block traffic for .- -‘
mterchange with Seller in aecordance thh written mstmcuons to be furmshed by Seller. _- )
o ib) Cars and thexr contents dellveredby one party tothe otlxet on an Interchange Track -
shall be decmied to be m the possessron of the recexvmg party as of the txme they are placed Qn
E the Interchange Track and uneoupled from the delwenng party s train or engme, except that if
-any.such car is rejected by the) recewmg party under the -Interchange ‘Rules of the Assocxatton of
' _American Ralkoads {("AAR ") Or, agy successor rules, the refused car shall be deemed to.remain

- in the possmon of the. delnrenng party unttl that car is accepted by the recewmg party.

4 \hl'-

1-4.. ‘ Car I-Ilre Costs.

- In comnnection with all loaded and empty rail eqmpment movmg 'm ra.t'l fretght .
; transportatlon service to or from the Raxl Lme and mterchanged between Buyer and Seller on an_
A Interchange Track, the party in possession of any car. shall be responsrble for all car hire costs,
per diem expenses and m:leage allowances payable with respect to such car, for any per dx

s.i

charges for trailers .or containers carried by such car, .and for any eqmplnent use charges -

HC0059
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. Buyer is a.lu:re haul camer, the partms acknowledge that for purposc of car h1rc only, Buver wxll

leroads Seller sball make .reasonable eﬁ'ons to make ﬁ'elght cars avaﬂable at Buyer s request . L

onan Interchange Track as needed by Buyer for rail servxce to or &om facxhnes on or alcmg the

-

responsib\hty of Buyer to provxde all loco:nouves ﬁ'cxght cquxpmcnt for local traffic, and

15."  Liability Tnsurance,

(a)' For so long as Seller. conducts. any activities.on any portion of the interchange Access '

; Line, Buyer shall maintain a--eomprehensive general forln" of insurance -covering liability in

J

_ connecnon wﬂh any of Buyer s acnvmes or operations on or near the Interchange Access Lme
. including ‘but not hmxted 1o Public anbxhty, Personal Injury and Propetty Damage, Federal

Employers anbxhty Act anbillty, Blll of Lading and Foreign Rollmg Stock anblhty, and o

: sansfactory, prcmded however that. (') such limits “shall not’ be less than $2 mxlhon per
-occurrence, and $4 million in the aggregate; and (ii) policy. terms shall not exclude or limit, in

connection with any of Buyer’s or Seller’s activities or operations on or near the Interchange * -

Access Line, coverage where activities or operatio‘ns,_'are near railroad tracks. Seller shall be

22
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. be ehglblc for trcatment asa tenmnal switch carner entxtled to n'ansfer of car hire Jiability for .

L up to' 96 hours w1tlnn the provmons of Ca:: Hu'e Rule 5- Sw:tchmg Car Hne Expense Recovery, S

I as set forth in the Code of Car H.xre Rules admunstered by the Assocxahon of Amencan )

< Rai] L1ne, on a non-dxscnmmalory basxs between Sel]er s ca.r needs on s1m1lar rml hnes and

. ._ . .Buyer s'car needs° however, Seller makes no guarantee of eqmpment Supply to Buyer. It is the .

\ls- .

_'Contractual L1ab1hty, with -such lxmxts, deductiblec and exclusmns as Seller may agree are .

»a

- -apphcable to any RoadRaller eqmpment or sxmilar carless mtermodal technology Althoug'h SR



_tenmnatmg on or along the Rail Lme and mterchanged between Buyer and Seller at Lubbock,

B be tmreasonably withheld. For these mncty-nme years, Seller shall Specrfy Juncttons and routes

) Agreement.

CONFI DENTI AL HIGHLY
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. named as an ADDITIONAL INSURED on’ such hablhty msuranee pollcy— Such habxhty :

'msurance must be purchased from an insurance cornpany Jicensed 1o do busmess imTexas; and

possessmg a currcnt Best s Insurance Gmde Ratmg of B and Class X or better

() Buyer shall provrde to Seller ewdence of Buyer s hahd:ty 1n511ranCe coveragc at

' --.Closmg, with cop]es of 1ts ipsurance polxcxes and & any amendmean as soon as thcy are avaxlable,

and with evrdence of conturued insurance cOVerage on January 1. and” -July 1 of each year.

Buyer s fatlure to provrde such ev;dencc shall enude Seller to purchase such habrlrty insurance,

g j' 'and thhhold from the dmsrons payment forwarded to Buyer the cost of thts insurance.

16" Seller's Authority to Estabhsh Throueh Routes and Oﬁ'et Through Rontes
Buyer and Seller agree that, wrth respcc:t to all current and future traﬁic ongmat.mg or

N .

K Texas for mnety—mnc years following the date of Closmg, Seller shall have authonty to estabhsh
o 'through routes and offer through ﬁ-erght rates vra throug,h routes mvol‘vmg both Buyer aJ.'xd Seller .

' o owith' mtcrchange betWeen Buyer and Seller at-Lubbock, Texas Buyer shall not lmposc a

surcharge upon this traﬂic wrthout the pnor written consent of Seller, which consent shall not

-
=

' for all traﬂic cﬁ'ectrve the day fol]owmg the date of Closmg For this-same mncty-mnc Yedrs, :

L followmg the date of Closmg, Buyer automancally coricurs jn all such through rates-established

by Scller whcther for present or future ﬁexght traffic, so long as Buyer shall receive for

' ‘transportmg the traﬂic the division of revenues that is set forth in Paragraph 17(a) of tlns

23
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Dmsxon of Revenue

Buyer and Seller agree that for so long as Seller estabhshes through frexght rates '_ ‘

- 'for mterhne frexght transporlanon service mvolvxng both Buyer and Seller, the through revenue_ S

- accrumg on all existing. and future carload u'affic movements mterchanged between Buyer and :

’ :"Seller at Lubbock., Texas, to or. from exrstmg and future raxl destlnanons or ongms on er along ) ,‘

@

; C the -Rail Line, shall be divided between Buyer and Seller on the followmg baszS'

(,1)'.

For each carload of ﬁ-exght that ongmates or termmates on the Ra.ll Lme and is.

mterchanged between Buyer and Seller at Lubbock, Texas, bllled ina block of 27

i ,or more ‘cars for an'mdmdual slnpper or: ret:exver ‘Buyer shall receive $40 00 per.-

car from Se}]er.

Except as provrded in subparagraph (3) below, for each mrload of ﬁ:elg'ht tba,t _

ongmates or termmats on the Rarl Line and is mterchanged between Buycr and

- _ Seller at Lubnoclc, Texas, not ‘billed m ‘a block of 27 or. more cars for an

(3‘).. .

individual shipper: or recewer Buyer shall recéive $125.00 per car from Scller
Commencmg as of January 1, 2000, should the number of carloads of frelght. .

ongmatmg and tenminating on ‘the Rail Lme, mterchanged between Buyer and;

-Seller at Lubbocl:, Texas, and not bxlled In blotks of 27 or more cars for an
" individual shipper or receiver exceed 3 S300 carloads_ in any- calendar -year, Bu_yer
" shall receive $115.00 per car ﬁ-on; Seller for each carload cornrnen_clng with car -

~ 3,301 for the duration of that calendar year.

For purposes ‘of compming the division of revenue set forth a.boye, two loaded trailers or.

-

containers in intermodal service shall count as one carload.

24
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. () - Fi or- all -eurrent and ﬁnuré trafﬁe originating or tenmnatmg on .or aleng the Rail -
.Lme, and mterchanged- between Buyer and Selfer at Lubbock; Tcxas for- twenty-ﬁve yw‘s

. .followmg Lhe date of Closing, the dmsrons set forth t m Paragraph l?(a) shall .be adJusted

' annually, commencmg as of January l 2001 based on 50% of the mqrease or decrwse between :

* "% the fourth quartér of 2000 cornpared to the fourth quarter of 1999 in the Kail Cost ,Adjustment

b Factor, unad_]usted for produenvny, as pubhshed by .the Assoc:atlon of American Raulroads (or, '

. 1f it ceases to be used, some szmilar ratl cost mdex), and thereaﬁer as of each January 1 based

.- ..om 50% of the increase or decrease i in the Ratl Cost Adjustment Factor in the fourth quarter of

..the tmmedzately precedmg year compared to the fourth- quarter of the year before that. However o

in no event will Buyer s drvrsrons be' reduced. toa level less than the a_rndunts specified i in

Y subparagraph (a) of this Paragraph 17

.(c)_ ) Nothmg 1in tlns Agreernent shall preclude Seller and Buyer ﬁ'om ncgonatmg and .
: mutually .agreemg to dxﬂ'erent dwrsrom than those spec1ﬁed in th:s Paragaph Divisions of
revenue shall be pard by Seller only where Seller 1s enntled to0 recerve hnehaul revenues for a’
sluprnent. Buyer shall not 1mpose any surcharge or any addmonal or increased eharges to
sh.tppers without Seller’ s written consent, wlnch consent shall not be unreasonably vnthheld

18. . Buyer to Oﬁ'er to Hire Seller’ s ggalrﬁed Emgloyees.

T

. Buyer -shall consider for empl_oy'ment those of Seller's ern;_aloyees who want to work for "’ . .
Buyer on tlte terms and qonditions of er_nblbyr_nént thatare offered by Buyer, at Buyer’s sol_e
. .discr_et.ion. Buyer shall give priority hiring consideration to employees of Seller who work on

. the'Rail Lines and are -represented by the Brotherh_ood of M_aintenance of Way Employees. An)’ |

such individual who Buyer in its sole. discretion determines to be qualified for 4 job that Buyer

25
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has avmlable shall be oﬁ'ered such ]ob by Buyer on thé terms and condmons that Buyer .-
..,. o '_ estabhshes, m-Buyer s sole drscretxon. -Buyer promptly shall not:fy Seller of the name. of each _.
. of Seller s current employees who Buyer offers 'to hire; and also the namie of . each of these“ .

) _employees who Buyer actually hires. Buyer shall dssume a neutral stance in any Brotherhood - )

of Mamtenance of Way Employees umon orgamzmg eﬁ'ort.

'19._' ransferofgpgg ns ' | R
. All rail operatrons on the Rar] Lme shall be transferred from Seller to Buyer at 12 01 am.; ..
--on the day followmg the date of Closmg Upon reasonable advance notice; pro.wded by Buyer .-
S to Seller, prior to the Closmg Seller will swrtch up to- two of Buyer s loeomotwes ﬁ'om Buyer s .

‘ afﬁhates in Slaton, Texas, and -in Oklahoma, to the le Lme, at ne charge to Buyer F ollowrng :

._the date of Closmg, Seller wrll perform {at no cost. or charge to- Buyer) up' to two swrtch

. - . - - .

L " movements per yeer of Buyer s locomouves between the Rail Lme and Slaton, 'fexas for

.- -locomotrve mamtenarice purposes

20. Colleenon .of Revenues
€)) Seller shall submrt -freight brl]s or interline settlements for and shall collect, all .

'revenues due for movements over the Rarl Line of all shrpmenls moved over the-Rail Lme oo

\l\

or before the date of Closmg. Seller shall assess and collect all charges due for all swrtclung

. _ .semces performed on the Rail Lme on or before the date of Closmg Seller shall assess and

collect all demurrage and mrscellaneous charges relating to car supply and: other services
performed on the Rail Lme on or before the date of Closmg

L) Except as otherwise prowded by frerght tmnsportatton contmcts, all shipments which

move to, from or v1a the Rail Line that are mterchanged between Buyer and Seller, after 12 01

26
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o a.rn. on the day follouring the date ol' Closing, and which are rhade under rates'and routes

estabhshed by Seller_as set forth.in Paragraph 16 of this Agreemen‘t‘, shall.be settled between

: Buyer and Seller on the basrs of a modlﬁed Juncuon settlement plan, w1th Seller paying d1v1510n

whrch Seller issues the revenue waybtll for the movement. Seller shall subrmt frexght brlls for,

- of revenue, payments to Buyer ona weekly basxs wrtlun ﬁve worklng days followmg the date on )

and shall collect all revenues due for, shipments ongmatmg or temnnaung on the Rail Line that .

B Seller does not recetve hne haul revenues Seller has the: nght to grant, or reﬁlse to grant, credit

1o any customer on the Rail Line concermng any sh:pments routed to; from or via thc Rail Lme

that are mterchanged between Buyer and Seller. Buyer shall assess’ and collect all charges due ..

for all switching services performed_ on the Rail Line at and after.12:01 4.m. on the day followmg )

> are mterchanged between Buyer and Seller, xncludmg all prepaxd shrpments that ongmate on the'-.

" Rail Lme dnd all collect shlpments that termmate on the le Lme, except for slupments whcre ‘ _

the date of Closing. Buyer shall assess and collect- all dernurrage_ahd miscéllaneous charges h

relating to car supply and other services performed on the Rail Line at and after 12:01 a.m. on :

the day following the date q'f.c1osing.'

' 21: Transfer of Llabllmes, ?gment of Charges..
- For the penod before and meludmg the day of Closxng, Seller shall be rsponsible for

(a) all common carrier raxl operatrons, mc]udmg car supply, on the Rail Lme (b) any ﬁ'exght loss

rail operations, including car supply, on the Kail Lme, (e) any freight loss and dan:_tage clauns

27
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: and damage claims attn'butable to rail operahons over-the Rail Line; and (c) all car hire and car -
rmlcage allowance payments relatmg to rail operatlons over the Rail Lme Atand after 12:01 am.

_on the day following the date of Closmg, Buyer shall be responsible for: (d) all common carner'
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: atm'butable 1o razl operanons over the Raxl Lines and () all'car hire and car mﬂeage allowanee. - i
- payments.'relatmg to rail operatxons over the Rail Lme

22 Electromc Data Interchang

W'nhm 30 days followmg thé date of Closmg, Buyer must haye the ablhty to send and"

s o recexve eleetromcally waybllls, adVanced eonmsts and bes of ladxng, as well as Tram 1 reports

e
~. .

and passmg/placement reportmgs for performance purposes Transacuon reportmg should be at

: mdustry standard levels or one level behmd.

- 23 Asmg@ent of Fretght T@mrtat:on Contracts

v -
The parnes agree that, notmthstandmg any other prowsxon of ﬂus Agreemenf, the only SRR
ﬁ‘exght Uansportauon eont:racts to be assigned by tlns agreement are:. (a) fre:ght transportahon :
eontracts that apply to tmfﬁc movmg to or ﬁ'om f;cthes on or along the Rail Line; or (b) ﬁ'etght .
_ transporlatlon contracts W1th or mvolvmg shippers or receivers that have factlmes on or a]ong the
Rail Lme, and w}nch 'would apply to one ‘or more sh1pmems to' or from a facxhty on or along the
" Rail Lme Seller agrees to send on the date of Closxng to’ each sh1pper (or consxgnee), and each

oad, who is a party to any frexght u'anspenatmn contract mvolvmg any emstmg or potentxal' :

. _ freight trafﬁc movement to or from any ratl ongm or destmanon on the le Line, a Notice of ]

- --Asszgnment, advising those partxes of the followmg (a) the occurrence of this sale; (b) the fact";,'
‘ that all rates and semee (and in the case of other- rmlroads revenue divisions) terms in ‘each f

. contract will remain the same; and (© the fact that Buyer wﬂl replace Seller -as the party - -
. respons:ble for all rail service to be performed under the contracts for all movements over all or -

" any part of the Rail Line. Buyer agrees that as between Buyer and Seller, Seller’s aeuons in °

\.6
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accordance thh the tcrms of this Paragraph will’ dzscharge in full Seller 5 responsibrhty to assrgn

.. 24 Agghcab]e Law.

! This' agreement shall be govcrned by and construed in accordance wrth the laws of the _

..'StateofTexas _ S L o . RS

" 25, - Eﬁ'ect of Waiver.

Any waiver by ‘either Buyer or, Seller or fmlure of either Buyer or Seller to insist upon

: full and complete perfonnance by Seller or Buyer of its obhgattons set forth in thts Agrcement,
* -shall-not constmrte a waiver or release of such party s nght to insist upon ﬁJ.ll and complete
: performance of any other oblrgatrons in tlus Agreement, or a waiver or release of such party s
. -nght to insist upon full ‘and complete perforrnancc of the obhganons that wcrc. warved or not

K enforced for pcnods prior to; or followmg, the waxver or fmlure to Insist upon full and complete

pcrformance This Agreement shall be amended or modified only by Written agrcemeﬂt sngned

~26.. Notices.

All notites and other commumcatrons under tlns Agreement shall be in writing and M

-deemcd properly served if delivered: by handto the-party’ addressea ‘or, if mailed; when recewed
by the United States Postal Service i in regrstered or ceruﬁed mail, postage prepaid, or, rf sent by

a natronal overnight service, when reccxved by the ¢ carrier service in a prepaid maxlcr return

receipt requested, addressed as follows: -

Seller: Mr. Jerome M. Jobnson
' Assistant Vice President - -
" Shortline/Interline Development y ‘
The Burlington Northern and Santa Fe Railway Company

29
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. 2650 LouMenk Drive. - - . .
- .Fort Worth, Texas 76161 " -. ~

" Buyer:: *  Mr. Larry D. Wisener * -
.7+ . PresidénvManager : -
South Plains Switching, Lid. Company .
-P.0O. Box 676 . N .
. Slaton,. Texas 79364 a - .7

" “Either party hereto may change its address or addrcssee to, wh:ch notxces are 1o be gwen by P B

- prmndmg written notice of the change to-the. other party

27. Confdentrahtx -
Except to the extent that the terms of th.ls Agreement are reqmred to be dxsclosed by the

PR -' -'S'I'B by order .of any, comt of competent Junsdrctxon or any gov’emmcntal agencY, or bY Pam“

E 1nvolved in ﬁnancmg tlns purchase each party to thxs Agreement shall not disclose the contents
: of thrs Agreement to any other party thhout the pnor written consent of the other_ party to thrs

E Agreement. Any. party who leams of any of the terms of thls Agreement shall be requued by
the party to this Agreement who is drselosmg the mformanon not to drselose those terms to any
- other party wrthout the prior wntten consent of both partxes to this Agreement_

' 28. Entlre Ageement, Integgtxon of Ag;eement.

Tins document, together with all Exhr'b1ts attached hereto eonsnmtee the entue agreement

7 .

between Buyer and Seller relaung to thxs transaetron. Any other pnor or contemporaneous )

- agreements, nnderstandmgs representauons or statements, whether oral or wntten, relatmg to thrs

transaction are merged hicrein.  The headings and ntles to provrsrons in this Agreement are for

convenience only, and shall not be deemed to modlfy or aﬁ'ect the rights or dutles of Buyer or .

Seller. Al] rights and obligations of Buyer and Seller set forth in this Agrcemcnf, or in any
;.#

Exhibit attached hereto, are integral parts of this Agreement. The consideration inducing Buyer

and Seller to enter into this Agreement includes al] of the commitments by Buyer to Seller, and

30
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. 3

- - by Seller to Buyer, as set forth. in ihis Agreement, including terms sét forth In the Exkibits
. attached ht_:reto.. . ; C.

._n.\ L
¢ /

IN WI'INBSS WHEREOF authonzcd representauves of the parhes have exccuted tlns
kN agrcementas F the third day ofMay, 1999, T T ', TR

"“THE BURLINGTON NORTHERN AND- - - SOUTH PLAINS SWITCHING, Lm’,cd- L
© SANTA FE RAILWAY COMPANY : ST

- (T '
) By: AL .h AL . i
. Tltle. Semor ce P .
" Merch d:sc Bmess Umt
";.
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'I‘HE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY a

‘ Delaware eomorahon Grantor for Ten and po/100 Dollars ($10 00) and other good and
. '.valuable consxderanon, to 11: duly paxd the recexpt whercof is hereby acknowledged does by
.'these presents REMISE RELEASE and QUITCLAIM wnhout a.ny covenants of wamnty
" 'whatsoever and w1thout recourse to the Grantor, its successors and assxg:nees umo SOU'I'H |
" PLAINS SWITCHING L'I'D COMPANY Grantee its succeSsors and assxgnees forever all

. of 1 its all the right, ntle and mterest 1f any, in and to-a certain stnp or parcel of land located in

*the-County of - Lubbock Texas, as descn'bed in-detail in Attachmient 1, attached hereto.

: SUBJECT however to all existing mterests including but not lnmted 1o all rwervat:ons

’ .nghts-of-way, easements and other encumbrances of reconi or otherw:se

EXCEP’I'ING AND RESERVING unto Grantor .its successors and assigs,, all of the -

coal oil, gas, casmg-head gas and all ores and mmemls of every Kind and nature, including sand

and grevel_ underlying the surface of the premises herem conveyed, together with the full nght,

pri_vilege _and license at any and all times to exploré or drill for and to protect,. conserve, pine,

take, remove and market any and all such products_in any manner which will not dzuriage
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: nght of acccs_s-al all times to exercise thcsc rights.:
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e

: 'stru'cturcs on the surface of.the prcrnises herein convcyécl or mrrcasonably interfefe with the dse.* .7

of such prcrmscs. togcthcr wrrh the nghr..of access. at ail times 10-exercise thcsc nghts
ALSO RESERVING untp Grantor its successers and assrgns, any and. all water nghts

and thc exclusrve nght to dcvclop and. talcc warcr by any mcans and to all appropnanons

pnonncs, pcrmlts and certificates whrch are appunenam to, assocratcd wrth uscd upon. ﬂowmg L

~

ovcr', undcr, or lying on, inor undcr thc prcmlscs berein conveycd and an cxclusrvc permanent

.— cascmcnt to construct, l.nsrall opcratc replace, rcwork ceconsu'uct rehabilitate and mamt.am .

. ¢
any-and all watef dwersron productlon and transportauon structures, cqurpmcnt unprovcmcms .

and .pxpmg. and to coostrucr msta.ll opcratc and mamcam watcr pumps and hydroclccmc'.' -

. generation cqurpmcnt ncccssary, convcmcnt or. rclatcd to thc producuon t.ransportanon or

dclrvcry of water t'rom -on, undcr or across the prcmrscs herein convcycd Logcthcr with thc )

:-'

\_ -

" ALSO RESERVING onto Grantor, -its successors arid assigns, an cxclusivc pé'nnancnt :
cascment for consu-ucnon rcconstrucuon, rnamtcnancc use andlor Opcrauon of one of mere |
pxpclmcs or Ebcr opnc commumcauon lines, facﬂmcs and appuncnanc:s in, undcr, across along

anrl rhrough all or any portion of the prcmrscs hcrcm convcyod including the nght for Gxantor,

-
4‘. .

Tits successors and assrgns, or any of its' llccnsccs, fo enter, dlsturb thc. surface, and occupy thc.
premises herein to bc convcyed for purposcs of constmcung. rcconstructmg, mamtarmng, uslng
andlor opera.tmg one or more pipelines or fi bcr optics communication lines, facrlmcs and
appunenam:cs in, under, actoss, along and through all or any pomon of the premises herein to

bc convcycd provrdcd however, that all actwmcs ‘in rhc exercise of these rights shall bc'

- performed in a manner which will not damagc--s&ucturjcs on the surface of the premises berein

2-
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for_ever.

- lhcrcto, on the " ___ " dayvof 1999
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..onveycd and that Gmmor shall noufy Grastee in advancc of any such entry, and shall -enter .

and oceupy sﬂch prexmses ina mannm: whxch does not unreasonably mtcrferc wu.b—Gramcc suse. -

ofsuchpmmses . T ol

. TO HAVE AND TO HOLD thc same unto Gramec 1ts succssors and assxgnocs

IN "WITNESS WHEREOF Grantor has c'aused r.his insiiumcnt to be signed by ir:s

authonzed represcntauve, attcstcd by its Ass:stant Secrcta.xy and its corporate seal fo be afﬁxcd )

.+ THE BURLINGTON NORTHERN AND
.. SANTA FE RAILWAY COMPANY .

By: . )
Title:
ATTEST: -
By: -- " _
' AssistamSecrctaxy v - Z
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STATE OF TEXAS © - ')

)ss.-

" COUNTY OF TARRANT . )

Onthis___ dayof. . ___° __,1999; before me, the undersigned, a Notary Public
in arid for the State of Texas, duly commxssloncd and 'sworm, personally appeared Douglas J.

Babb, Senior Vice President Merchandise Business Unit and an Assistant Sccrctary respectively,
of The Burlington Nonhern and Sarta Fe Raﬂway Company the corporation that executed the

" foregoing instrument, and aclcnowledgcd the execution thereof to be the free and voluntary act

and deed of such officer and the voluntary act and deed of said corporation, for the uses and
purposes therein mentioncd, and on oath stated that they are authorized to execute the forcgomg-'
mstmmcnt ahd that the seal afﬂxed in the corporatc seal .of said corpomnon '

Wimeéss my hand and official seal affixed the day and ycar first aboyc written.

"’ Notary Public -

' \Ih:

My cqmmiséion -cxpifcs':
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MERCHANTABII..ITY OR HTNESS POR ANY PARTICULAR PURPOSE THE QUALITY c o

OF THE MATER.IAL OR"WORKMANSH]P OF ANY OF THE PROPERTY OR THE

- CONFORMITY OF ANY OF THE PROPERTY TO ITS INTENDED USES SEI..LER SHALL )

NOT BE LIABLE 10 BUYER FOR INCIDENTAL OR. CONSBQUENTIAL DAMAGES .
. "(INCLUDING STRICT LIABILITY IN TORT) WHICHIS RELATED m ANY WAY 'ro THE "
- DESIGN CONDITION, QUALITY SAF.E'I'Y MERCHANTABILITY op. FITNESS POR

_ANY PARTICULAR PURPOSE ox= ANY OF THE PROPERTY CONVEYED BY -

o DELIVERY OF THIS BILL OF SALE ORTHE CONFORMITY OF SUCH PROPERTY TO. .

T ITS, INTENDED USES SELLER CONVEYS TO BUYER, AND BUYER, BY

ACCEPTANCE OF SELLER s DELIVERY OF THIS BILL OF s.m—:, H.EREBY ACCEPTS |

' ALL PROPERTY CONVEYED BY DELIVERY OF THIS BILL OF SALE IN "AS 1§_

' WHERE IS* CONDITION, _AND SUBJECT TO ALL LIMITATIONS OoN SELLER s -
" RIGHTS, INTEREST, AND ITILE TO SUCH PROPERTY. |

IN WI‘I'NESS WHEREOQF, Seller has caused this lel of Sale-to bc chcutcd by its duly '

authonzcd representative on this ' day of 1999,

_THE BURLINGT ON NORTHI*IRN AND
SANTA FE. R_AILWAY COMPANY

-

'\lu!_- ..

By:
Tide:
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Sy - h " | ' /BILLOF SA:EE
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY corvaNY'
- Seller"), for and in consxdcrauon of proxmscs made by SOUTH PLAINS SWITCHING LTD
. COMPANY ("Buycr pR to purchasc al] of Sellcr s xntcrest in thc mil line scgmcnts xdentxﬁcd in
ﬂ:c Agrecmcnt for Sale of Certam Asscts Rights and Obhgatmns of The Burlmgton Northem -
.and Santa Fc Rz.ilway Company To South Plains Swm:hmg. L. Company, dated as of May 3. .. .. '
- 1999 (which propcrty is hcremafter refcrcnccd as "Rail Lme ), hezeby sclls giants and convcys . |
| to Buyer; and Buye.r S successors and- assignees, all of Scller s nghts interest.and utle, tb the "
fol]owmg property constmmng the le Line, subject to all hmxtgmons on: Scllc_:r s nghts, mter;st_ : .
- andnﬂetothcfollowmgproperty o L -

e - - Al raxl nes splkes tie platcs raxl anchors, tumouts bndges culverts mg'nallmg. - |
cqulpmcnt and other suppomng su'ucmres ballast, othcr track materials and supphes, and the '
mctal depot at or near the Old BN Yard (cxcludmg (1) any and "all vchxcles, maintenance -
equipment on wheels, radios, ‘and computer eqmpmcnt, and (2) if a motice ‘of interim tmil use
is ﬁlcd and acceptcd as to the Rail Lme or if traﬂ usc is mplcmcmcd dunng ‘the abandonment 5 N
or dlscontmuancc process, also excluding all bndgcs qulvens and bndgc suppon structums) that
on the date of thxs Bill of Sa]e are pmcnt on the rea] property compnsmg the Raﬂ Lme

| .whether on that date they are installed or umnsmned ' ) -

SELLER HEREBY DISCLAIMS ANY REPRESENTATION OR WARRANTY
WIIE’I’HER EXPRESS OR IMPLIED ASTO 'I'PEE DESIGN OR CONDITION OF ANY OF :

THE PROPERTY CONVEYED BY DEUV'ERY OF THIS BILL® OF SALE, TS

-1- :
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EXHIBITD - .

AGREEMENTS TO BE ASSIGNED-IN PART .
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