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BEFORE THE
SURFACE TRANSPORTATION BOARD

KANSAS CITY POWER & LIGHT COMPANY,
Complainant,
v Docket No 42095

UNION PACIFIC RAILROAD COMPANY,

Defendant

i S L L T L S R N S )

UNION PACIFIC'S REPLY EVIDENCE
Union Pacific Rmlroad Company hereby submits 1ts reply evidence in comphance
with the Board’s Order served May 4, 2007

I COUNSEL’S ARGUMENT AND SUMMARY OF EVIDENCE
A. INTRODUCTION

Kansas City Power & Light Company (“KCPL") has flouted the Board’s decision
in Mujor Issues in Rail Rate Cuses. STB Ex Parte No 657 (Sub-No 1) (STB served Oct 30,
2006) (“Mayor Issues™) KCPL's opening evidence contamns two alternative vanable cost
calculations, but neither complies with the Board’s ruling that the *“variable costs used 1n rate
reasonableness proccedings will be the system-average variable costs generated by URCS, using
the nine movement-specific factors inputted 1nto Phasc Il of URCS ™ Major Issues, shp op at
60 Instcad, as discussed below, KCPL's calculations incorporate biased movement-specific
adjustments 1o the URCS Phase 11l program and fabnicated “corrcctions™ to the operating
statistics used to develop UP's URCS The Board should reject KCPL's vanable cost

calculations and adopt UP’s



KCPL's opeming cvidence also contains a spurtous claim that UP engaged in an
unreasonable practice by refusing to extend the same service commitment to all coal that KCPLL.
might ship to Montrosc  As discussed below, UP was not obligated to hold out the same service
commitment for all coal shipped by KCPL., and ccrtainly not for substantially more coal than
KCPL ever shipped 1n the past

The Board should dismiss KCPL"s complaint because the challenged rate docs
not exceed 180 percent of vanable costs and thercfore UP 1s not market dominant and because
cstablishing a limit on a special servicc commitment containing a liquidated damages provision
1S not an unrcasonable practice.

B. KCPL’S VARIABLE COST EVIDENCE IS BIASED AND INACCURATE.

UP’s opening evidence contained iwo alternative variable cost calculations The
first reflected a good-faith cffort to apply the Board’s decision 1n Major Issues, which rejected
arguments that variable cost calculations should include payments to third parties, such as UP’s
payments to MNA  The second showed how the Board could easily account for the fact that
UP’s payments 1o MNA arc not captured as costs by URCS, and thus are not included in the
costs developed by the URCS Phase III program, by adding the payment amounts to results
generated using the Phase 111 program

KCPL's opening variable cost cvidence was very different from UP’s
Disregarding the Board's decision in Major Issues, KCPL changed URCS costs by excluding
two categorics of costs — terminal swiiching costs and private car payments — that, by KCPL's
own admission, “othcrwise would be automatically included by the URCS Phase III program ™
KCPL Op 11-A-20 KCPL also disregarded the Board’s decision in Mayor Issues and changed

the results produced by the Phase 11§ program by substituting movement-specific railcar tare

weights for the system-average valuc that otherwise would be used by the Phase [1I program

I-2



See 1d , 11-A-181020 ! Even when KCPL presented its “altcrnative™ variable cost calcufations
that purportedly complied with the Board's decision in Major Issues. 1t apphied a fabnicated
“correction” {o data in UP’s 2006 Annual Report Form R-1 that improperly reduced UP's
sysiem-average unit costs for switching See KCPL Op at 1-23 & n 24

In the sections below, UP discusses KCPL."s vanable cost calculations KCPL's
movement-specific adjustments and alteration of UP’s Form R-1 data clearly violate the express
terms of the Board’s decision 1n Major Issues

1. KCPL’s Evidence llustrates How Movement-Specific Adjustments
Can Be Misused.

KCPI. adopted a hased approach to 1ts vanable cost calculations by making
movement-specific adjustments only when they would reduce variable costs KCPL did not
make any movement-specific adjustments that would increase vanable costs, such as substituting
the actual number of locomotives used to move the 1ssue traffic from the Powder River Basin to
Montrosc, actual owncership costs of the newer AC-powered locomotives used in coal service, or
actual maintenancc-of-way costs associated with coal traffic * KCPL. also excluded completely
an cntire category of costs — namely, terminal switching costs — even though UP plamly incurs
such costs in moving the 1ssue traffic to Montrose In short, KCPL’s approach was not designed
to improve the accuracy of KCPL’s variable cost calculations, rather. 1t was designed to skew the

calculations 1n 1ts favor

' UP has not reviewed the accuracy of the tarc weight data submitted by KCPI.  See Joint

Submussion of URCS Phase 111 Operating Charactenstics at 3 (Junc 8, 2007)

2 See Opening Submission of Union Pacific Railroad Co at 41-42, Major Issues in Raul
Rate Cuses, STB Ex Parte No 657 (Sub-No 1) (STB May 1, 2006)

[-3



The result-oriented nature of KCPL.’s approach s 1llustrated by KCPL.'s [ailure 10
make a movement-specific adjustment to reflect the actual number of locomotives used 10 move
the 1ssuc traffic KCPL obscrved that the Phase 11T program has menus that make 1t possible 1o
change the locomotrve consist sizc and umt train weight See KCPL Op at1-16 But while
KCPL adjusted the system-average unit train weight to reflect lower, *“actual” railcar tare
welghts, 1t did not adjust the system-average locomotive consist size 10 reflect the higher, actual
number of locomotives that UP uses to move coal to Montrose KCPL uscd the system-average
locomotive consist size of 2 90, rather than account for the three locomotives (not including
helpers) deseribed i discovery materials produced by UP *

The biased nature of KCPL"s approach 1s also sllustrated bv KCPL's decision not
to use movement-specilic cycle-ime data 1n 1ts vanable cost calculations  KCPL asked UP to
produce movement-specific cycle-time data after the Board's decision n Afajor Issues ¥ UP
complicd with that request to avoid unnecessary disputes © KCPL then insisted on including
cycle-time data 1n the parties’ Joint Submission of URCS Phasc 111 Operating Charactenistics,
cven though they are not among the nine inputs for the Phase 111 program KCPL told the Board
that “KCPL waill use them 1n 1ts calculations in the interest of accuracy ™ Joint Submussion at 3
But despite 1ts representations to the Board, KCPL did not use the cycle-time data 1n its opening

evidence

3 See UP Op electronic workpaper “UP_Rcsponse7 pdf™, see also UP Op at I11-3 (“UP

supplics three AC locomotives operated 1n a 2x]1 Distnibuted Power (‘DP’) configuration 1n both
the loaded and empty dircction between the Southern PRB and Montrose ™)

¥ See UP Reply clectromie workpaper “KCPL_supplemental_discovery requests pdf ™

5 See UP Reply electronic workpaper “UP_discovery_responsc pdf ™
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Why did KCPL. ultimately decide not to use movement-specific cycle-time data in
its opening cvidence” Becausc the data ecviscerate KCPL's argument for excluding terminal
switching costs Becausc certain URCS unit costs are assigned on the basis of time, the URCS
Phase III program translates routc miles and switching activities into hours and minutes When
the translation 1s appled to the 1ssuc traffic’s Phase [11 operating characteristics — which the
partics agreed include an ongin switch, interchange switches, and a destination switch — the
implied round-trip cycle time 1s approximatcly 194 hours % The 194-hour figure 1s consistent
with the cycle imes that KCPL included 1n the Joint Submission  See Joint Submussion, Att 1
However, 1f onc assumes that there 1s no terminal switching, as KCPL did 1n 1ts opening
cvidence, the Phasce 111 program indicates that the round-trip cycle time should be approximately
75 hours — which is unrealistically low according to the cycle times that KCPL included 1n the
Joint Submission ” In other words, KCPL apparently decided not to use movement-specific
cycle-time data becausc the data would have undermined 1ts asscrtion that there was no termial
switching

UP does not claim that all of the cycle-time difference 1s attributable to terminal
switching activitics, but much of 1t plainly 1s  Contrary to KCPL’s assertion, there are significant
terminal switching activitics associated with the 1ssue movement, particularly with regard to the
mterchange between UP and MNA 1n Kansas City See UP Op atIl-3105 In addition, loading
and unloading activities. cven on loop tracks, consume more ttme than linc-haul operations over

the same number of routec miles. and thus gencrate higher locomotive ownership and crew costs

6 See UP Reply clectronic workpaper “URCS cycle xls ™

7 UP has not reviewed the accuracy of the cycle-time data submitted by KCPL  See Joint

Submission at 3
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on a per-mile basis KCPL. 1s thus incorrect when 1t claims that treating loop-track muiles as
loaded mutes 1s sufficient to account for terminal switching costs See KCP1. Op at 1-17*

Terminal switching costs for unit train movements are undoubtedly lower than for
non-unit train movements However, the Phase III program already accounts for the efliciencies
typically associated with unit train switching activities by reducing system-average origin and
destination switching costs by 75% and system-average interchange switching costs by 50%
Morcover, the Phase I11 program reduces sysiem-average costs for intecrmediate swatching to
zero, which gives UP no credit for the costs 1t incurs to perform bad-order switching or swatching
activitics performed on KCPL trains at North Platte Yard or elsewhere along the route  See UP
Op atll-5 KCPL's effort to reduce UP*s switching costs by even more than they are reduced
by the Phase III program 1s plainly contrary to the Board’s decision in Mayor Issues

L * *

KCPL’s approach to variable cost calculations, 1f adopted by the Board. would act

as a onc-way. downward ratchet and prevent UP from recovering its costs on a sysiem-wide

basis Under KCPL's approach, UP's tcrminal swatching costs could be reduced to zero in

8 KCPL also 1s incorrect when 1t claims that Board precedent supports treating loop-track

miles as loaded miles See 1 at I-17 In the cascs cited by KCPL., the ICC adopted the shipper’s
approach as the best evidence 1n the record, but acknowledged that 1t would understate switching
cosls See Annual Volume Rates on Coal — Wyo to Flint Creek. Ark . 363 1C C 533, 572 (1979)
("[W]e realize that this approach may result in a slight understatement of costs duc to the fact
that we arc treating the loop track movement as if it were a line-haul movement cven though 1t
contains some elements of switching in the movements ). Increased Rates on Coal, BN, Mont

1o Superior, Wis , 3621 C C 625, 665 (1980) (same)

KCPL. also makes the highly mislcading claim that past coal rate cases “routinely exclude
terminal switching ™ KCPL Op at 1-18 (citing Pub Serv Co of Colo v BNSF Ry, STB Docket
No 42057 (STB served June 8, 2004)) In those cases, locomotive ownership and crew costs
were calculated using actual cycle imes and payroll records, which effectively accounted for
terminal switching costs on a movement-specific basis — the same movement-specific adjustment
that KCPL decided not 1o make m this case  See e g . Pub Serv Co of Colo , shipop at 127-28



sttuations involving below-average switching costs. but UP could never recover more than a
sysiem-averagce allocation in situations involving above-average switching costs Similarly, UP
could not recover costs associated with private car paymenis unless 1t paid the shipper a milcape
allowance, but even then, UP could never recover more than a system-average allocation of thosc
private car payment costs  KCPL.'s approach 1s thus inconsistent with the Board™s commitment
to using system-average URCS costs and the Phase 11l program and with the Board’s obligation
to assist ra1l carriers m aitaiming revenue adequacy See 49 U S C § 10704(a)(2)

2. KCPL’s “Correction™ to UP Switching Costs 1s Improper.

In addition to presenting variable cost calculations based on impermissible
adjustments to the URCS Phase [1] program. KCPL presents an alternative sct of calculations
that includes a fabricated “correction” to UP’s switching costs See KCPI. Op , Ex II-A-6
KCPL. claims that the correction was necessary because “UP's 2005 and 2006 Form R-1°s
contain faulty information related 1o train switching hours ™ KCPL Op at 11-A-24

KCPL's “correction” i1s another impermussible adjustment to UP's system-average
URCS costs and thus a collateral attack on the Board’s decision in Mayor Issues This 1s not an
appropnate forum to dispute the accuracy ot data contained 1n UP’s FForm R-1

Morcover, KCPL 15 incorrect 10 suggest that UP’s 2005 and 2006 Form R-1 data
regarding train swatching hours are unusual or reflect “faully information ™ UP’s 2005 and 2006
Form R-1 data arc consistent with UP’s Form R-1 data in past years UP’s 2 1 milhion switching
hours 1n 2006 and 2 2 million hours in 2005 are not sigmf{icantly diffcrent from the 1 9 million
hours that UP rcported 1n 1998 or the switching hours that UP reporied between 1998 and 2005

KCPL argues that UP"s train switching data are not in linc with data reported by
other railroads See KCPL Op at [I-A-25 KCPL, however, docs not address the nature or mix

of traffic on other railroads as compared with UP, which makes 1t impossible to engage n any
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meaningful companison of terminal switching data  UP has no basis 1o comment on the train
switching hours reported by other railroads, but UP has rcviewed its own procedures for
reporting these data and believes it 1s following the instructions contained 1n Schedule 758

3. KCPL’s Variable Cost Calculations Contain Other Flaws.

Sctting aside the question of how to account properly for UP's payments to MNA,
if KCPL had performed 1ts vanablc cost calculations 1n accordance with the Board's decision in
Major Issues nstead of making the improper adjustments discussed above, there still would be
scveral differences 1n the parties’ calculations.

Fiwrst. KCPL's calculations incorporate the Board’s 2005 determination of the
raillroad industry’s cost of capital rather than the Association of American Railroads’ proposed
calculations for 2006 See KCPL Op at1-19 UP used AAR’s 2006 calculation because 11 1s
based on well-established methods, and no one has challenged that the mechanics of AAR's
calculation °

UP recognizes that the Board has recently proposed 1o revise 1ts methodology for
calculating the cost ol capital  See Methodology to be Emploved in Determining the Railroad

Industry's Cost of Capital, STB Ex Parte No 644 (STB scrved Aug 14, 2007) '® However, even

° The only reply filed 1n response to AAR's proposed calculations was a collateral attack

on the current methodology See Reply Comments of the Western Coal Tratfic League, Raifroad
Cost of Capital — 2006, S'1 B Ex Parte No 558 (Sub-No 10} (STB July 25. 2007) The Board
had ordered parties 1o tile comments that “focus on the various cost of capital components

using the same methodology followed 1n the 2005 decision ™ See Railroad Cost of Capital —
2006, STB Ex Parte No 558 {(Sub-No 10), shp op at 2 (§'1B served May 16, 2007)

10 In 1ts opening cvidence, KCPL “incorporated by reference™ Western Coal Traffic

League’s criticisms of the Board's current cost-ol-capital methodology and reserved the nght to
modify its submussion 1if the Board adopts a new methodology See KCPL Op at1-19t020 UP
is not responding 10 WCTL’s criticisms 1n this filing because the Board made clear in its May 4
Order that the scope of this procceding 15 imited  UP reserves the nght 1o address those
criticisms 1f the Board considers applying any new methodology to this procceding  However, as
(continued )



if the Board adopts the proposced methodoelogy, a decision applying the new methodology 1n this
case would be impermissibly retroactive 1f 1t would “1ncrease [UP’s] hability for past conduct
Landgrafv USI Film Prods ,511 U S 244, 280 (1994), see also Bowen v Georgetown Univ
Hosp .488 US 204,219 (1988) (Scaha, ] concurring) (apphication of a new rule would be
impermusstbly retroactive 1f 1t would “alter| | the past legal conscquences of past actions™)

Apphlication of a new cost-of-capital methodology that produces a lower cost than
the current methodology would be especially arbitrary and capricious because UP cstablished the
challenged rates and terms, moved coal under those rates and terms, and collected revenue from
thosc movements long before the Board revealed that 1t was considering a change 10 11s current
cost-of-capital methodology U docs not believe that it estabhished unreasonable rates, but cven
1f UP’s raics would have been found unreasonable under the currcnt methodology, use of a new
methodology would increase UI*'s hiability, and a new rule “increasing the amount of damages
available under a preestablished causc of action” cannot be applied to “cases arising before the
[rule’s] cffective date.” /d a1 283 The Board’s application of such rule to pending cases would
impermissibly “impose on [defendants] found hable a new disability 1n respect to past cvents ™
Id (mternal citation omitted) !

Second, 1n indexing 2006 URCS costs, KCPL and UP used different measures 1o

reflect changes 1n fucl costs Consistent with the practice in prior coal rate cases, UP developed

discussed below, the Board may not apply any new cost-of-capital methodology mn this
proceeding 1f it would increase UP’s liability for establishing and collecting the challenged rates

B As discussed 1in UP’s opening evidence. the same type of retroactivity problem requires

the Board 1o treat UP's payments to MNA as a vanable cost, because they would have been
treated as a vanable cost under the rules that applied before the Board’s decision in Major Issues
See UP Op at [-4 (*[I]f the Board were 10 evaluate the challenged rates under the standards that
applicd when UP established the challenged rates, KCPL's complaint would be dismissed ™)



an index based on publicly available data regarding UP’s system-average fucl costs By contrast,
KCPL mixed apples and oranges by using regional fuel cost data to index UP-specific 2006
URCS costs, despite the fact that UP supplies the fucl for the road units for this movement

Third, in two 1nstances. KCPL used data that were different than the stipulated
numbers in the Joint Submission  UP identifics those menor differences 1in Section 11

C. KCPL’S UNREASONABLE PRACTICE CLAIM SHOULD BE
DISMISSED.

In 1its opening evidence, KCPL claimed that UP engaged in an unreasonable
practice by cstablishing a “volume cap™ of 2 1 million tons when 1t established the challenged
rates and asked the Board to *“order UP to climinate the cap. or at least raise 1t to 2 4 million
tons ™ KCPIL.Op IV-2 KCPL's claim has no ment  KCPL. improperly seeks 1o burden UP with
obligations above and bevond those imposed by the Interstate Commerce Act

Under the challenged rates, UP commuitted for a three-year period to (1) deliver a
specified minimum volume of coal, () at pre-determined rates. (111) pursuant to a special service
commitment that included a iquidated damages provision UP had no statutory obligation to
make any of these special commitments Rather, UP was obligated to (1) provide transportation
on reasonable request, see 49 U S C § 11101(a), (1) not increase rates without providing 20-
days’ noticc. see id § 11101(c), and (1) transport the traffic with reasonable dispatch, see 49
CIR pt 1035 App B, § 2(a)

KCPT. claims that UP acted unrcasonably by refusing to extend the same special
commitments to all of the coal that KCPI. might want to ship to Montrose no matter how much 1t
excceded KCPL.'s past volume Under KCPL.’s theory, 1f KCPL wanted 2 4 million tons of coal
in onc ycar and UP reasonably could deliver only 2 1 million tons, KCPL would be entitled to

liquidated damages. cven though UP never held itsclf out to dehver the additional tonnage under



service terms contained 1n Item 4140, even if KCPL's request lor the additional dehiveries was
not reasonable, and cven 1f KCPL would not be entitled to damages for the shortfall under the
rcasonable dispaich standard KCPL.’s claim 1s a clear case of overrcaching

If KCPL wanied 1o ship more than 2 | milhon tons of coal 1n any of the three
years covered by the challenged rates, 1t was 1n the same position as any other shipper requesting
common carrier service  As KCPL admuts, UP never told KCPL that it would not ship more than
2 1 mullion tons of coal to Montrose Instcad, UP told KCPL that 1f it wants 1o ship more coal, 1t
could request Option 1 ratcs See KCPL Op atI-27 Option | rates are basic unit-train common
carrier rates  UP cannol have engaged in an unreasonable practice by treaung KCPL like any
other shipper that requests common carrier rates and service terms '

Moreover, UP’s decision to Iimit its service commitment to 2 1 milhion tons of
coal was “‘rcasonable” under a commonsensc meaning of the term As KCPL.’s own cvidence
shows, PRB coal shipments to Montrose did not exceed 2 1 million tons 1n any of the ycars
before UP established the challenged rates See KCPI. Op at [V-3, Table IV-1 ‘The average
over the preceding three-year period was 1 87 million tons, and the range was 1,626,542 tons to
2,034.397 tons See¢ td In other words, UP actually commutted to shipping more tonnage than
KCPIL. had ever shipped before  Moreover, KCPL never shared 1ts mului-year projections with
UP when the parties were engaged 1n discussions about the volume provisions in Item 4140
Even now that KCPL has made the sclf-serving decision to reveal its current projections, the

projections assume that KCPL. ships only 8400 Btu coal, rather than the 8800 Btu coal that 1t

12
In responsc to shipper demands for common carmer rates after other coal contracts

cxpired, UP ¢stablished rates that do not include a service commitment for Wisconsin Power &
Light Company (see STB Docket No 42051), Northern States Power Company Minnesota (see
STB Docket No 42059), and Arizona Electric Power Cooperatuive (see STB Docket No 42058)



prelers 1o use and that generates the same amount of encrgy using 4 to 5 percent fewer lons  See
KCPLOp atIV-4n2

Finally, UP cannot be faulted for refusing to over-commut its lrmited capacaty to
KCPL In1ts response to KCPL’s request for a higher volume commitment, UP made clear that
1t was unable to accommodate KCPL's request because of 1ts capacity concerns '? KCPL argues
that a volume cap was “without precedent 1n the history of UP coal scrvice 1o Montrose * KCPL
Op at1-26 Howecver. the last tume UP and KCPL. entered 1nto a contract for the transportation
of PRB coal 10 Montrosc was December 1995, 1en years before UP established the challenged
rales As the Board has recognized, “[R Jailroad conditions today are quite different from what
they were even 10 years ago Traffic 1s up and capacity is uight ™ NV Am Freight Car Ass'nv
BNSF Ry . STB Docket No 42060 (Sub-No 1), shp op at 6 (STB served Jan 26. 2007) Open-
ended contractual volume commiiments may have been “a common practice in the past, [but]
that does not mean that it 18 unlawful for carriers to [adopt a new approach] under today’s

conditions ® Jd

In recent proceedings, UP has described the challenges it faces 1n addressing the
growing demand for transportation of Southern PRB coal 1n light of 1ts capacity constramts *
UP understands KCPL's intcrest 1n obtaining an open-ended service commitment from UP, but

UP made a reasonable decision 1n light of demand relative to its capacity and KCPL's histonical

13 See UP Reply Electronic workpaper “UP_letter_to KCPL pdf ™

4 See Opening Submission of Umion Pacific Railroad Co at 7-15, Major Issues in Rail Rate
Cases, STB Ex Parte No 657 (Sub-Ne 1) (STB May 1, 2006)



shipment levels KCPL 1s not legally cntitled to a greater service commitment than any other
customer that requests trunsportation subject to the jurtsdiction of the Board

D. KCPL MISCHARACTERIZES UP’S RELATIONSHIP WITH MNA.

UP’s opcning cvidence contatned an alternative set of vanable cost calculations
that accounted properly for the variable costs of handling the 1ssue traffic between Kansas City
and Montrose on the MNA  Unlike KCPL's opening evidence, UP’s cffort to address the MNA
portion of the 1ssue movement did not 1involve excluding categories of costs thai otherwise would
be automaticatly included by the URCS Phase [1I program. substituting movement-specific data
for system-average values used by the Phase I1I program, or making bogus “corrcctions™ to
svstem-average URCS  Instead, UP apphied system-average URCS costs to the fullest cxtent
possible without making any adjustments, and 1t applicd well-established Board precedent to
account for 1ts payments to MNA, which are “not captured as costs in URCS ™ Mwor Issues.
shp op at 57 In other words, UP"s effort to address 1its payments to MNA was an effort to
address a cost that would not be included 1n cost calculations performed using the Phase 111
program

UP’s opening evidence also demonstrated that the challenged rates, which UP
cstablished prior to the Board's decision  Agjor Issues. would be found lawful if the Board
were 10 evaluate them under the law as 1t existed prior to the Board’s decision in Mayor Issues
See UPOp atl-3104 & Ex A Accordingly, the Board's decision in Major Issues, 1f applied to
this case, would not only disrupt UP’s expectations when 1t established the challenged rates — as
the Board acknowledged 1n Mayor Issues, its decision represented a “reversal of position from
prior cases.” ship op at 60 — but also increase UP’s Liability for 1ts past decision establishing the
challenged rates A Board decision to apply 11s new rule regarding third-party payments to this

case would thus be impermissible for the same reasons the Board could not apply a new rule
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regarding the cost of capital See p [-9, supra (discussing Landgrafv USI Film Prods ., 511
US 244 (1994) and Bowen v Georgetown Univ Iosp . 488 U S 204 (1988)).

UP will not repeat the arguments 1n favor of 1ts proposed approach and aganst the
Board’s deciston in Major Issues However, UP will bricfly address KCPL’s claim that UP's
payments to MNA arc no diffcrent from revenue divisions associated with a jont rate for a
through movement See KCPL Op at [-20

The proper treatment of UP’s payment to MNA would not be a matter of scrious
disputc under the law as 1t existed before Major Issues Under the law as 1t existed belore Mayor
Issues, a defendant’s payments to a third party for handling 1ssue traffic over a portion of the
1ssuc route were treated as vanable costs if the defendant was “ultimately responsible” for
delivenng the traffic FMC Wyo Corp v Union Puc RR,48 T B 669, 760 (2000) UP’s
opening cvidence clearly demonstrated that U 1s ultimately responsible to KCPL under the
challenged tanff See UP Op at I-6 It also demonstrated that UP’s lease agreement with MNA
gives UP the ability to fulfill its commitment to KCPL, and indeed that UP modified the lease to
address concerns about its service commitments that were raised by KCPL  See 1d at 1-6 to I-7

UP’s obligations to KCPL under the challenged tan{f arc plainly different from
UP’s obligations 1o shippers 1n situations mvolving joint rates and divisions Under the
challenged tariff, for movements involving joint rates. “UP [1s] not responsible for delays
attributable to |the] connecting carrier’s mahlity to accept trains at interchange or delays on the
connccting carrier's portion of the route.™ See Option 2, Part II D '* Morcover, m the typical

jJoint rate situation. UP docs not have agreements with its connecting carriers that 1mposc

13 UP included the challenged tanfT as an electronic workpaper 1n 1ts opening cvidence  See

UP Op clectronic workpaper "KCPL_Tan{l pdf ™



specific maintenance requirements on them., compare MNA Lease § 6 01, give UP the night to
mspect their premises and order repaws, compare 1d § 6 02, prohibit them from discontinuing
operations without regulatory authority, compare 1d § 3 02. require them to relinquish their
premises to UP 1f they obtain regulatory authority to suspend operations, compare id § 3 03, or
allow UP to obtain trackage rights over or enter their lines 1f they are unable to provide service,
compare 1d , Second Supplemental Agreement § 1

KCPL argucs that UP's pavments 10 MNA should be treated as divisions of a joint
rate because MNA 1s “*an independent rail carrier” operating wath “ICC approval * KCPL Op at
I-21 However, MNA's status as an "indcpendent rail carner™ 1s irrelevant under the law as 1t
cxisted before Mayor Issues Tor example. in Petition of Rio Grande Western Railroad, the 1CC
treated Rio Grande's payments to UP as a cost to Rio Grande, even though UP was plainly an
“indcpendent rail carrer” operating with “1CC approval ™ See Petition of Denver & R G W R R
& Salt Lake. G &W Ry for Review of a Decision of the Pub Serv Comm'n of Utah Pursuant 1o
J9USC 11501, 1CC Docket No 39060, slip op at 8-9 (ICC served Nov 14, 1985), aff 'd in
relevant part sub nom Utah Power & Light Co v ICC, 747 F 2d 721. 740-41 (D C Cir 1984)
Simularly, in FMC, UP’s payments to Conrail and the Belt Railway of Chicago were treated as
variable costs, cven though Conrail and the Belt Raillway werce independent rail carmers operating
with agency approval See FMC.4S T B at 754, 760

Finally, KCPL states 1n 1ts opening evidence that 1t treated UP’s payments to
MNA *as an ofTset to UP’s revenues ” KCPL Op at 11-A-22 But KCPL's workpapers do not
show any such ofiset Instcad, KCPL calculated revenue-lo-vanable cost ratios by comparing
the total revenucs received by UP (before deducting 1ts payment to MNA) wath the vanable costs

for the movement from the Southern PRB to Montrose In tact. 1f KCPL actually mecant to



reduce UP’s revenues while kceping vanable costs the same. UP’s revenue-to-varable cost
ratios would have been well below the 180-percent jurisdictional threshold '

E. CONCLUSION

KCPL's opening evidence contains two alternative vanable cost calculations, but
neither complics with the Board's decision 1n Major Issues. which prohibits movement-specific
adjustments to system-average URCS and the Phase III program

KCPL's opening evidence also fails to distingwish UP's payments to MNA from
payments to third parties that the Board would have treated as variable costs under the law as 1t
existed before Major Issues

The Board should calculate variable costs in this case by treating UP's payments
1o MNA as a variable cost and calculating the vanable costs for the remaining portions of the
1ssue movement as sct forth in Mayor Issues That 1s the proper approach as a matter of costing
principles. and 1t avoids the impermissible retroactive application of the new rules that the Board
adopted in Major Issues However, 1f the Board treats the 1ssuc traffic as an interline movement
with an interchange betwcen UP and MNA 1n Kansas City, 1t should calculale vanable costs
using the nie operating characteristics the parties jointly submitted and the URCS Phase 111

model, without any of the adjustments proposed by KCPL

16 KCPL may have been trying to say that 1f the Board does not treat UP’s payments to

MNA as divisions, 1t should deduct the payments from UP’s revenues and 1gnore the costs
associated with MNA  However, the law as 11 existed belore Major Issues recognized that UP’s
payments “are legitimate costs and not adjustments to revenues ™ See FMC,4 ST B at 760-61
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1. MARKET DOMINANCE

UP addressed the most sigmfiicant flaws in KCPL's opening cvidence in Part I In
this section, UP follows KCPL’s cuthine of topics and 1dentilies any remaining disagreements
between the parties and any departures from the data contained 1n the parties’ Joint Submission
of URCS Phase I1l Opcrating Charactenistics

A. Summary of Variable Cost Analysis

UP disagrees with KCPL’s vanable cost calculations because they incorporate
adjustments 1o system-average URCS and the Phase 111 program that arc not permitted under the
Board's dccision in Major Issues

B. Traffic and Operating Characteristics

KCPL states that 1t reserves the right 10 make a full evidentiary presentation on
vanable costs should the Board’s decision in Major Issues subscquently be modified See KCPL
Op at lI-A-8 UP similarly reserves its nghts In light of the biased adjustments proposed by
KCPL, it plainly would be mappropriate to accept thosc adjustments without permitting UP to
propose 11s own sct of adjustments 7

1. Details of URCS Phasc 111 Inputs and Procedures
a) Railroad

KCPL’s identification of the railroads 1s consistent with the Joint Submission

1 KCPL’s opening evidence also purports to provide costing results for movements that

occurrcd 1n the second quarter of 2007 See KCPL Op Ix 1I-A-1 However. KCPL did not usc
the actual operating charactenstics of the movements that eccurred dunng that period Instead. 1t
based 1ts cost calculations on the operaung characteristics of trains that moved in the first
quarter, and 1t assumed that all traffic moved in private cars Seeid n 1 That1s not an
appropnate approach — indeed, 1t produccs clearly erroneous results because certain shipments —
namely. those from Black Thunder South mine — actuatly occurred 1n railroad-supplied
cquipment



b) Loaded Miles

KCPL's identification of the number of loaded miles 15 consistent with the Joint

Submission
c) Shipment Type

KCPL's identification of shipment types 1s consistent with the Joint Submission
However, as discussed 1n Part [, KCPL."s exclusion of terminal switching costs 1s inconsistent
with the designation of the UP portion of the movement as an “originated delivered” shipment
and the MNA portion of the movement as a “recerved terminated™ shipment and the URCS
Phasc I1I program’s costing of those shtpment types

d) Cars per Train

KCPL's identification of the number of cars per tramn 1s consistent with the Joint
Submuission

€) Car Ownership

KCPL'’s 1dentification of car ownership percentages 1s consistent with the Joint
Submission

1)) Tons per Car

KCPL's identification of the number of tons per car 1s consisient with the Joint
Submission, except for shipments {from Black Thunder mine 1n 4Q06 and Black I'hunder South
minc 1in 1Q07 KCPL's data arc actually consisient with UP's imtial calculations, but UP agreed
to adopt KCPL's proposed figures for purposes of the Joint Submission to avoid disputes UP
belicves that the data in KCPL's opeming cevidence are correct (and they shghtly favor UP), but
UP 15 willing to abide by the Joint Submission

g) Car Type

KCPL.'s identification of the car type 1s consistent with the Joint Submission



h) Movement Type
KCPL. s identification of the movement type 1s consistent with the Joint
Submission
i) Commodity
KCPL’s identification of the commodity 1s consistent with the Joint Submission

i) Tare Weight

UP disagrees with KCPL's usc of “actual” tare weights  As discussed n Part I,
KCPL usc of “actual™ tarc weights 1s inconsistient with the Board’s decision 1n Mayor Issues
According, UP has not revicwed the data’s accuracy

2. Exclusion of Phase I1I Costs

UP disagrees with KCPL's exclusion of tcrminal switching costs and private car
payment costs As discussed 1n Part I, KCPL’s treatment of these costs 1s {latly inconsistent with
the Board's decision in Major Issues

a) Terminal Switching

KCPL acknowledges that terminal switching costs are “automatically included by
the URCS Phase [l program * KCPI. Op. at [I-A-20 Iis decision to exclude those costs thus
violates the Board's decision in Mayor Issues that the “only adjustments allowed to the URCS
Phase 111 program would be those adopted 1n Ex Parte No 431 (Sub-No 2)* Ship op at 60

Moreover, as discussed in Part I. UP incurs terminal switching costs in loading
the 1ssue traffic, intcrchanging 1t 1n Kansas City, and delivering 1t to Montrose, and those costs
are not fullv accounted for by including all fcop track miles when calculating the loaded mules
input uscd to develop line-haul costs See pp I-5 to 6. supra UP also incurs costs for

intermediate switching that are excluded entirely by the Phasc 11l program See 1d
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b) Private Car Payments

KCPL acknowlcdges that private-car payment costs are “automatically included
by the URCS Phasc Il program ® KCPL Op at IT-A-20 Its decision 1o exclude those costs thus
violates the Boards decision 1n Major Issues that the “only adjustments alfowed to the URCS
Phase III program would be those adopted 1n Ex Parte No 431 (Sub-No 2)” Shipop at 60

Moreover, as discussed 1n Part I, an approach that precluded UP from recoverning
a system-average allocation of 1ts costs for private car paymcnts from all of its traffic would
preclude UP from recovering its variable costs on a system-wide basis See pp 1-6 to 7, supra

3. MNA Divisions

UP disagrees that MNA should be treated as a party 1o a joint rate that recerves a
division for moving the issue traffic between Kansas City and Montrose  As discussed i UP’s
Opening Lvidence and at pages I-13 to 15 above, UP's payments to MNA would have been
trcated as variable costs under the law as 1t existed before Major Issues  As discussed in Part ],
KCPL's cfforts to argue to the contrary 1gnore the law as 1t cxisted before Major Issues

4. Indexing

As discussed 1n Part 1, UP disagrees with KCPL's use of regional fucl cost data
rather than UP’s system-average costs to index URCS fuel expenses

5. Cost of Capital

UP disagrees with KCPL's use of the Board's 20035 railroad industry cost of
capital determmation As discussed 1n Part I. the Board should apply the 2006 ruilroad industry
cost of capital to traffic that moved 1n 2006, and index that figure for traffic that moved in 2007

6. Rates and Related R/VC Calculations

UP disagrees with KCPL’s revenue-to-variable cost ("r/ve™) calculations for the

reasons described above  In addition, UP and KCPL used different revenue figures in their r/ve
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calculations The challenged taniff establishes the same basic rate for movements from each
origin mine, but the tanff incorporates a fuel surcharge, which can change on a monthly basis
UP calculated a single, weighted-average revenue for all mines that onginated traffic 1n cach
quarter KCPL., on the other hand. developed separate, weighted-averages revenucs for cach
mine, and thus 1t ended up with revenues that varied depending on which mines had shipped
traffic during different months in each quarter

UP believes that neither approach 1s entirely correct  If reparations were to be
awardecd 1n this case. they should be calculated by origin and by month, because costs vary by
origin and the challenged rate varied on a monthly basis In hight of the partics’ agreement on
the operating characteristics of the 1ssue trafiic, the partics should be able to agree on those
figurcs tn short order, 1f n proves necessary '*

C. Alternative Variable Cost Calculations.

UP disagreces with KCPL.'s alternative variable cost calculations  As discussed in
Part 1, UP’s 2005 and 2006 data rcgarding train switching hours 1s accurate and consistent with
UP's R-1 data 1n the past  In addition, KCPL’s attempt to adjust UP’s system-average URCS

costs by “correcting” these data 1s impermissible under Mayor Issues

I8 KCPI.’s Exhibit 11-A-7 contains a reparation estimate that calculates rates by shipment,

but a review of the data reveals instances in which KCPL claims that the rate was not the same
lor all shipments 1n a particular month See, e g . KCPL. Op Iix 1I-A-7,lines2 & 16 KCPL
does not address these outliers, which overstate both the r/vc ratios and the reparations estimate
that KCPL calculated As explained above. UP charged the same rate per ton for all KCPL
movements in cach month
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Respectfully submutted,

2D

J MICHAEL HEMMER LINDA ] MORGAN

LOUISE A RINN MICHALL 1. ROSENTHAL
Union Pacilic Railroad Company Covington & Burhing LLP

1400 Douglas Street 1201 Pennsylvania Avenue, N W
Omaha, Nebraska 68179 Washington, D C 20004
‘Telephone (402) 544-3309 Telephone (202) 662-6000
Facsimile (402) 501-0129 Facsimile (202) 662-6291

Attorneys for Union Pacific Ratlroad Company

August 20, 2007
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CERTIFICATE OF SERVICE
I, Michael L Rosenthal, cerlify that on this 20th day of August, 2007, | caused a
copy of Union Pacific’s Reply Evidence to be served by hand on Kelvin J Dowd of Slover &

Loftus, 1224 Seventeenth Street. N W, Washington, D C 20036

/%/Z/ZD

Michael L Roscnthal
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1IV.  WITNESS QUALIFICATIONS AND VERIFICATIONS

A. Benton V. Fisher

Benton V Fisher is a Senior Managing Director at FT1 Consulting, Inc . an
economic and financial consulting firm with offices located at 1101 K Street, N W, Sunte B100,
Washington, DC. 20005 Sincc 1991, Mr Fisher has been involved 1n various aspects of
transportation consulting including cconomic studies involving costs and revenues, traffic and
operating analyses, and work with performance measurement and financial reporting systcms

Mr Fisher holds a Bachelor of Science in Engincening and Management Systems
from Princeton University In 1991, he oined Klick, Kent & Allen, Inc , which was acquired by
FTT Consulting, Inc 1 1998 Whilc with KK&A and FTI, Mr. Fisher has performed numerous
analyscs for and assisted in the preparation of expert testimony related to merger applications.
rate rcasonableness procecdings, contract disputes, and other regulatory costing 1ssucs before the
Interstatc Commerce Commussion. Surface I'ransportation Board, Federal Energy Regulatory
Comnussion, Postal Rate Commuission, Federal Court, and State Utility Commussions

Mr Fisher is sponsoring cvidence relating to Union Pacific’s varniable costs for
the 1ssuc movement and Kansas City Power & Light Company’s treatment of UP cycle-time
data His evidence 1s incorporated i Sections | B and [1 B of the Narrauive Mr. Fisher has
signed a verification of the truth of the statements contained therein A copy of Mr Fisher’s

verification 1s attached hereto
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[ declare under penalty ot perjury that I have read the Reply Evidence that | have
sponsored, as described in the foregomng Statement of Qualifications, and that the contents

thercof are true and correct  Further, [ certify that 1 am qualified and authorized to sponsor this

testimony V
Executed on August 20, 2007 é : z iE; ] ' ;, 76&&

Benton V Fisher
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B. Robert L. Iserman

Robert 1. 1sermann 1s Manager - Car Accounting for Union Pacific Ratlroad
Company His office 1s located at 1400 Douglas Street. Omaha, Nebraska, 68179 Among his
other responsibilities, Mr Isermann 1s responsible for preparation of Schedule 755 of UP's Form
R-1 Mr Iscrmann has worked for Union Pacilic, and before that, Missoun Pacific Railroad, for
37 ycars 1n various accounting positions

Mr Isermann 1s sponsoring evidence in Sections I B 2 of this Narrative relating to
Umion Pacific’s reporting of train switching hours in UP’s Form R-1 Mr Iscrmann has signed a

verification of the truth of the statements coniained therein. a copy of which 1s attached hercto
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[ declare under penalty of perury that [ have read the Reply Evidence that [ have
sponsored, as described 1n the foregoing Statement of Qualifications, and that the contents
thereof are true and correct  Further, I ceruify that I am qualified and authorized to sponsor this

testmony (/w ‘\/ /]
Exccuted on August 17, 2007 ' \«émﬂw —_—

Robert L. Isermann
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C. F.M. “Rick” Gough

FM “Rick™ Gough is Senior Business Director - Energy for Union Pacific
Railroad Company s officc 1s located at 1400 Douglas Street, Omaha, Nebraska, 68179 Mr
Gough has been employed by Union Pacific for more than 28 yecars and has served as Sentor
Business Director - Encrgy since June 1, 2000 In his current role, Mr Gough has pnmary
responsibility for commercial aspects of relations with many of Union Pacific’s customers that
ship large quaniities of coal from the Powder River Basin in Wyoming, including Kansas City
Power & Light Company (“"KCPL™)

Mr Gough 1s sponsoring evidence 1n Section | C of this Narrative relating to
communications between Umon Pacific and KCPL regarding the volume commitment in the
challenged taniT Mr. Gough has signed a venfication of the truth of the statements contained

therein A copy of Mr Gough's venfication 1s attached hercto
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I declare under penalty of perjury that I have read the Reply Evidence that I have

sponsored, as described 1n the foregoing Statement of Quahfications, and that the contents

thereof are true and correct. Further, I certify that I am quahfied and authonized to sponsor this

testimony

Executed on August 17, 2007

4

0%7@,:\
'F M. “Ruck” Gough /
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