
BEFORE THE 
SURFACE TRANSPORTATION BOARD 

___________________________________________) 
         ) 
E.I. DUPONT DE NEMOURS AND COMPANY   ) 
         ) 
    Complainant,    ) 
         )  Docket No. NOR 42099 
   v.      )  Docket No. NOR 42100 
         )  Docket No. NOR 42101 
CSX TRANSPORTATION, INC.     ) 
         ) 
    Defendant     ) 
___________________________________________) 
 

DEFENDANT CSX TRANSPORTATION, INC.’S MOTION TO DISMISS  
 

Pursuant to 49 C.F.R. § 1111.5 and other applicable authority, Defendant CSX 

Transportation, Inc. (“CSXT”) moves to dismiss the Complaints filed by E.I. du Pont de 

Nemours and Company (“DuPont”) in the three above-captioned cases: NOR 42099 (the 

“Plastics Complaint”), NOR 42100 (the “Chlorine Complaint”), and NOR 42101 (the 

“Nitrobenzene Complaint”) (collectively, “the Complaints”).  The Complaints should be 

dismissed because all three challenge not common carrier rates, but rather confidential, private 

pricing arrangements that are not subject to the Board’s jurisdiction.  As such, the Complaints 

should be dismissed without prejudice to DuPont’s refiling appropriate challenges to common 

carrier rates.1  CSXT further requests that the Board confirm that any further proceedings in 

                                                 
1 Even appropriate challenges to common carrier rates for the transportation of hazardous 
materials over which the Board has jurisdiction should not be evaluated or determined using 
simplified procedures.  The unique costs and issues associated with transportation of hazardous 
materials make rate cases involving those commodities poorly suited to the expedient of 
simplified procedures.  Thorough and accurate evaluation of the actual costs of the movements 
and other important policy considerations is essential to a sound rate reasonableness analysis in a 
case involving hazardous materials, and such analysis is not possible under the Board’s 
simplified procedures.  Moreover, rulings and decisions made in cases challenging hazmat 
transportation rates will likely have broad implications for hazardous materials transportation 
that reach well beyond the specific cases.  Given the financial wherewithal of the instant 



these cases – including the filing of an Answer to the Complaints – will be stayed until after the 

Board issues a final ruling on this Motion. 

Background 

Complainant DuPont is a multinational corporation that is one of the largest 

manufacturers of chemicals, plastics, and assorted other products in the United States.  DuPont 

ships millions of tons of commodities via rail every year. A great many of those products are  

hazardous materials, including toxic-by-inhalation chemicals (“TIH chemicals”).  DuPont ships 

much of this rail freight on the lines of Defendant CSXT, whose common carrier rates are 

subject to the jurisdiction of the Board.  Annually, CSXT transports more than twenty-thousand  

carloads for DuPont, over hundreds of different routes.  DuPont is one of CSXT’s largest 

customers. 

For most of the past two decades, CSXT has transported commodities for DuPont 

pursuant to a rail transportation contract, CSXT-1847, originally effective on June 1, 1988.  The 

contract has been revised on several occasions, and the last revision was effective on August 1, 

2004 (“the 2004 Master Contract”).   The 2004 Master Contract was an omnibus contract for all 

of DuPont’s traffic on CSXT.  It set forth rates for approximately 1,000 movements and provided 

a formula for calculating adjustments to those rates linked to the Rail Cost Adjustment Factor.  

The 2004 Master Contract expired by its terms on May 31, 2007.   

In late summer 2006, CSXT and DuPont began discussing a renewal of their 

contract.  CSXT notified DuPont that it believed that rates in any new contract must be 

increased, in part because of the very significant costs and risks involved in transporting 
                                                                                                                                                             
Complainant -- a very large international manufacturing corporation whose market capitalization 
is roughly triple that of CSX Corporation – there is no justification for using a truncated and 
admittedly imprecise procedure to adjudicate the very important issues this case raises for CSXT 
and the rail transportation industry. 
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hazardous materials, including TIH chemicals, for DuPont.  On September 22, 2006 (nine 

months before the contract’s scheduled expiration date), CSXT gave DuPont formal written 

notice of its desire and intention to negotiate new terms of the parties’ omnibus contract when 

the 2004 Master Contract expired.  Over the ensuing months the parties exchanged proposed 

pricing terms and held multiple meetings to negotiate a new contract.   

Negotiations intensified in the spring of 2007.  On May 24, 2007, DuPont asked 

CSXT to extend the 2004 Master Contract while negotiations progressed.  CSXT agreed to 

extend the 2004 Master Contract’s term to June 15, 2007.  At the conclusion of that extension, 

the parties had been unable to reach agreement on a new omnibus contract.  Instead of requiring 

DuPont to begin shipping via CSXT’s public tariff rates, CSXT offered private prices for all 

movements that had been covered by the expired contract, in the form of DuPont Private Price 

Lists (“PPLs”).2 See, e.g., Exhibit 1 hereto (PPL covering some of the movements at issue).   

These private pricing terms were confidential, private contract offers made to DuPont alone.  

Each private pricing offer was marked as “Confidential Information for Dupont Patron Group,” 

and each offer clearly noted that the price terms offered to DuPont would “take precedence over 

public price documents.”  Id. at 1, 2.   

When it offered DuPont the Private Price Lists, CSXT advised DuPont that it had 

a choice between using those private prices or CSXT’s “public prices.”  See Exh. 2 (5/25/07 

                                                 
2 DuPont’s claim that “CSXT refused even to extend the current expiration date of the contract 
for two weeks in order to permit further negotiations” is therefore a mischaracterization.  E.g., 
Plastics Complaint ¶ 27.  CSXT agreed to an extension of the contract’s expiration date to June 
15.  What it refused to do was enter a second extension before implementing any increased rates. 
instead, CSXT offered DuPont Private Price Lists.  And, CSXT certainly did not cut off “further 
negotiations.” On the contrary, the parties’ negotiations have continued until very recently.  
CSXT continues to work and communicate with DuPont on a daily basis as it provides ongoing 
transportation services. And, CSXT remains willing to meet with DuPont on rate issues at any 
time.  
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email from CSXT’s Kuzma to DuPont’s Pileggi).  CSXT later reiterated that, while it would 

continue to keep DuPont’s private prices in place, it would provide DuPont with public common 

carrier rates and service if DuPont requested them: 

We realize rail transportation is still vitally important to DuPont, so CSX 
intends for the time being to keep in place the four private price quotes 
that we established to cover shipments during our negotiations.  However, 
CSX reserves the right to make further price adjustments based on the 
prevailing market for rail transportation, including shifting to common 
carrier rates for those movements not under contract. 
 
As you may know, there are existing common carrier rates, either on a 
jointline or Rule 11 basis, available for most of the commodities DuPont 
ships.  We can provide those to you should you not have them available.  
If there are any DuPont movements not currently covered by a common 
carrier rate publication, CSXT will promptly establish rates on your 
specific request. 
 

Ex. 3 (emphasis added) (8/1/07 email from Piacente to Stone) 
 

Based upon the plain language of the Private Price Lists and the express 

understanding of the parties, therefore, it is apparent that the prices CSXT offered DuPont in 

these private price quotes were confidential, offered and intended for DuPont alone, and distinct 

from CSXT’s public common carrier rates.  DuPont has shipped freight pursuant to all but one of 

the Private Price Lists covering the movements at issue in the Complaints, thereby accepting 

CSXT’s offer and creating private transportation contracts for each of those shipments.3  DuPont 

has not asked CSXT to provide it with a quote of common carrier rates for the movements at 

issue in the Complaints, and it has not asked CSXT to move that traffic under public common 

carrier rates.  

                                                 
3 Dupont has not shipped chlorine over CSXT between Niagara Falls, New York and New 
Johnsonville, Tennessee since early 2007. 
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Procedural History 

 

On August 21, 2007, DuPont filed the three instant Complaints.  While CSXT 

provides rail transportation service to DuPont for hundreds of movements, DuPont has 

challenged just seven: three movements of plastics and plasticizers (challenged in NOR 42099, 

the “Plastics Complaint”), one movement of the hazardous material nitrobenzene (challenged in 

NOR 42100, the “Nitrobenzene Complaint”), and three movements of TIH chlorine (challenged 

in NOR 42101, the “Chlorine Complaint”).  For each of these lanes, the Complaints challenged 

the rate in CSXT’s Private Price List for DuPont—not an applicable common carrier rate.4  

Aside from the different movements challenged, DuPont’s three Complaints are nearly 

identical.5   

                                                 
4 CSXT has published common carrier rates covering the movements that are the subject of the 
Plastics and Nitrobenzene Complaints.  CSXT does not currently offer a public tariff (common 
carrier rate) that covers the movement of chlorine.  If DuPont requests a public common carrier 
rate for specific chlorine movements, CSXT will establish such public rates. 
 
5 DuPont’s Complaints seek relief under the Simplified Guidelines the Board issued in 1996.  See 
STB Ex Parte No. 347 (Sub-No. 2), Rate Guidelines – Non-Coal Proceedings, 1 STB 1004 
(1996).  The Board presently has under consideration new rules that would substantially revise 
and replace the Simplified Guidelines.  See STB Ex Parte No. 646, Simplified Standards in Rail 
Rate Cases.  Both CSXT and DuPont participated in that rulemaking proceeding, in which the 
Board received four rounds of comments and held a public hearing.  The rulemaking record is  
closed, and it seems likely that the Board will issue new rules soon.  If DuPont were to file an 
appropriate challenge to common carrier rates and seek “small case” status, the Board may wish 
to consider whether such a case should be considered under the previous (Ex Parte No. 347 (Sub-
No. 2)) rules or the new (Ex Parte No. 646) rules.  In addition, if and when DuPont were to file a 
rate challenge over which the Board has jurisdiction, CSXT believes that mediation supervised 
by Board staff might be helpful. 
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ARGUMENT 

I. THE BOARD LACKS JURISDICTION TO DECIDE DUPONT’S CHALLENGE 
TO THE PARTIES’ PRIVATE PRICE AGREEMENTS, AND THE 
COMPLAINTS SHOULD BE DISMISSED WITHOUT PREJUDICE. 

DuPont’s three parallel complaints share a common flaw.  Each challenges a 

confidential, private rate that CSXT has offered to DuPont alone—not a public common carrier 

rate.  As such, the rates challenged in these Complaints are contract rates not subject to the 

Board’s jurisdiction, and the Complaints should be dismissed.  See 49 U.S.C. § 10709(c)(1).6   

In the Interstate Commerce Act (as amended by ICCTA), Congress made clear 

that the Board’s jurisdiction over the reasonableness of rail transportation rates extends only to 

common carrier rates—not rates set pursuant to contracts between rail carriers and individual 

shippers.  49 U.S.C. § 10709(c)(1) provides that “[a] contract that is authorized by this section, 

and transportation under such contract, shall not be subject to this part, and may not be 

subsequently challenged before the Board.”  See also Burlington N. R.R. Co. v. ICC, 679 F.2d 

934, 936 (D.C. Cir. 1982) (“The reasonableness of rates set in contracts . . . is not subject to ICC 

regulation”).  For this reason, on several occasions the Board has dismissed complaints that 

challenged rates or practices for contract transportation.  See, e.g., Cross Oil Refining & 

Marketing, Inc. v. Union Pacific R.R. Co., STB Fin. Docket No. 33582 (served Oct. 27, 1998);  

Omaha Pub. Power District v. Union Pacific R.R. Co., STB Docket No. 42006 (served Oct. 17, 

1997); cf. Zoneskip, Inc. v. United Parcel Serv., Inc., 8 I.C.C.2d 645, 651 (1992) (granting 

motion to dismiss complaint challenging motor carrier contract carriage).7  As the ICC explained 

                                                 
6 Dismissal should be without prejudice to DuPont’s filing complaints that challenge CSXT’s 
common carrier rates. 
7 Also pending before the Board is a notice-and-comment rulemaking proceeding designed to 
interpret the term “contract” for purposes of determining the Board’s jurisdiction.  See STB Ex 
Parte No. 669, Interpretation of the Term “Contract” in 49 U.S.C. 10709.  Rail carriers, shippers 
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in Zoneskip, whether or not traffic moved pursuant to a common carrier rate or a contract rate is 

the sort of “essentially legal” question that can be decided on a motion to dismiss in order to 

spare the Board and the parties from “discovery and protracted proceedings . . . [on] legal claims 

that will inevitably prove fruitless.”  Id. at 650-51. 

Just as Congress clearly limited the Board’s rate-reasonableness jurisdiction to 

common carrier rates, it also unambiguously provided that the sort of confidential, single-

customer rates under which DuPont’s traffic moves are not common carrier rates.  Most 

importantly, the Interstate Commerce Act provides that common carrier rates are public rates, in 

two related senses.  First, common carriage rates can be used by “the general public.”  Contracts 

for the Transportation of Property, ICC Ex Parte No. MC-198, 1991 WL 62174 (Feb. 20, 1991); 

see 49 U.S.C. § 11101(a); National Grain and Feed Ass’n v. Burlington N. R.R., 8 I.C.C.2d 645, 

651 (1992), overruled on other grounds, 5 F.3d 306 (8th Cir. 1993) (tariff rates must be 

“available to all shippers”).  Second, common carrier rates are matters of public record that must 

be “provide[d] to any person, on request.”  49 U.S.C. § 11101(b); Pejepscot Indus. Park, Inc. 

d/b/a Grimmel Indus.—Pet. for Declaratory Order, STB Fin. Docket No. 33989 (served May 15, 

2003) (common carrier “must provide written common carrier rates to any person requesting 

them”).  While carriers are obligated to keep private contract terms confidential, see 49 U.S.C. 

§ 11904, common carrier rates must be disseminated to any member of the public upon request.  

See, e.g., 49 C.F.R. § 1300.2. 

The Private Price Lists that DuPont has challenged are not public in either of 

these determinative senses.  The rates in the Private Price Lists are offered to DuPont alone, not 

                                                                                                                                                             
and other interested parties have submitted two full rounds of comments, and the Board is 
presently considering what, if any, action it will take in that rulemaking proceeding.  CSXT’s 
views and suggestions on the Board’s proposal are set forth in its comments filed in Ex Parte No. 
669. 
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to the general public.  Moreover, Private Price List rates are held out to DuPont as “confidential” 

rates and those rates are intended to be known only to CSXT and DuPont—not to the public.8  

The Private Price Lists are therefore contract rates— not common carrier rates.  As CSXT 

explained in its comments in Ex Parte No. 669, this sort of private pricing arrangement is 

widespread in the industry, has proven to be beneficial to both carriers and shippers, and is 

understood by both carriers and shippers as a confidential contract.  See Comments of CSX 

Transportation, Interpretation of the Term “Contract” in 49 U.S.C. § 10709, STB Ex Parte No. 

669, at 6-8 (served June 4, 2007).  Here, for example, CSXT explicitly distinguished between its 

“common carrier rates” and the Private Price Lists it offered to DuPont, and DuPont chose to 

accept service under the Private Price List rather than move traffic under a common carrier rate.  

Ex. 3 (8/1/07 Piacente email).  Such shipments are contract shipments, over which the Board 

does not have jurisdiction. 

As DuPont knows, the standard practice when a shipper seeks to challenge an 

actual common carrier rate is for the shipper to formally request a specific public rate quotation 

that includes the public price and all other relevant terms.  See 49 C.F.R. 1300.2 (“A rail carrier 

must disclose to any person, upon formal request, the specific [common carrier] rates requested . 

. . as well as all charges and service terms.”) (emphasis added); id. at 1330.3 (governing requests 

for establishment of a new common carrier rate).  Here, DuPont has not made a request – formal 

or otherwise – for common carrier rates, and CSXT therefore did not have occasion to provide 

such public rates to DuPont.  Not only is it common knowledge that a shipper wishing to file a 

rail rate reasonableness challenge must request and obtain a public common carrier rate, CSXT 

                                                 
8 DuPont’s decision to publicize its private confidential rates in this proceeding violates a 
fundamental premise of CSXT’s Private Price Lists, that they are to be kept confidential.  
Because CSXT offers such private prices with the intent that they be kept confidential, it is 
considering options to address DuPont’s breach of confidentiality.  
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expressly advised DuPont that it would issue such common carrier rates to replace the PPLs if 

DuPont requested such rates.  See, e.g., Exh. 3 (correspondence advising DuPont that CSXT 

would “promptly establish [common carrier] rates upon [DuPont’s] specific request.”).    Instead, 

DuPont made a knowing and conscious choice to accept CSXT’s offer to move the traffic at 

issue under private contract rates.  The Board does not have jurisdiction over rates and other 

terms contained in such private pricing agreements. 

Dismissal of DuPont’s Complaints scarcely leaves it at risk.  DuPont’s traffic 

continues to move under private contracts (the DuPont PPLs).  If DuPont wishes to begin 

shipping freight under public (common carrier) rates, it need only advise CSXT that no longer 

wishes to move its traffic under those private contracts and formally request common carrier 

rates.  DuPont could then file a rate complaint for any common carrier rates it believes to be 

unreasonable. 

II. THE BOARD SHOULD STAY ANY FURTHER PROCEEDINGS PENDING 
DISPOSITION OF THIS MOTION. 

CSXT requests that the Board stay further proceedings in these matters until it 

rules on this Motion to Dismiss.  Such a stay would be only for the short period necessary to 

brief and decide the Motion, and would not prejudice DuPont.  It would not be a wise or efficient 

use of the resources of the parties or the Board to develop and file pleadings and evidence in 

cases that may be dismissed as outside the Board’s jurisdiction.  In that event, such efforts would 

have been wasted on claims and cases over which the Board lacks jurisdiction.  And, absent such 

a short-term stay, the Board might be asked to decide important issues and questions without a 

proper factual and legal context.  Accordingly, CSXT requests that the Board stay these 

proceedings – including CSXT’s obligation to file an Answer to the Complaints, DuPont’s 

motion for a procedural schedule, and DuPont’s request for access to the full Costed Waybill 
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Sample with unmasked revenues -- until the Board decides this Motion and determines whether, 

as a matter of law, the Board has jurisdiction over the Complaints.9   

III. RATE CASES INVOLVING TOXIC-BY-INHALATION HAZARDS AND OTHER 
HAZARDOUS MATERIALS SHOULD NOT BE DETERMINED UNDER A 
SIMPLIFIED METHODOLOGY THAT IS LESS RIGOROUS AND LESS 
ACCURATE THAN A STAND-ALONE COST ANALYSIS. 

If DuPont files an appropriate challenge to common carrier rates, or if the Board 

denies this Motion, any cases challenging rates for the transportation of hazardous materials 

should not be considered under simplified procedures.  The methodology outlined in Ex Parte 

No. 347 (Sub-No. 2), and the two approaches proposed in Ex Parte No. 646 are, by consensus, 

substantially less accurate, less rigorous, and less faithful to sound economic principles (e.g., 

Constrained Market Pricing and pricing based on elasticity of demand) than the Stand Alone 

Cost methods and standards established by the Coal Rate Guidelines, Ex Parte No. 347 (Sub-No. 

1), 1 I.C.C.2d 420 (1985).  At the same time, rail transportation of hazardous materials, including 

TIH commodities, involves complex costs and issues that are not susceptible to meaningful or 

adequate resolution under the shortcut methodologies contemplated by Ex Parte No. 347 (Sub-

No. 2) and Ex Parte No. 646.  Both the costs and the policy issues at stake in cases involving the 

transportation of TIH and other hazardous materials are far too important to be decided in a 

truncated proceeding employing methods that are rudimentary and inaccurate.  Accordingly, the 

Board should consider challenges to rates for rail transportation of hazardous materials 

(including the Chlorine and Nitrobenzene Complaints), if at all, only under a full SAC or CMP 

                                                 
9 Staying the obligation to answer during the pendency of a motion to dismiss for failure to state 
a legally cognizable claim is the standard practice followed in nearly all federal and state courts.  
This practice is eminently reasonable, as the alternative would be for a defendant to develop and  
file an answer to a complaint that fails to make out a prima facie claim and is thus a nullity from 
the outset. 
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analysis, supplemented as appropriate to consider the extraordinary issues and challenges posed 

by transportation of hazardous materials. 

Rail transportation of TIH and other highly hazardous materials involves special 

handling and costs that are not involved in the movement of other commodities.  Even more 

important, the inherent risks to rail carriers of hauling such materials are enormous: a single 

incident has the potential to inflict ruinous liability on a Class I carrier.  These and other costs of 

moving hazardous materials are not adequately captured or accounted for by URCS, nor 

addressed by either the previous or the proposed simplified guidelines.  Such simplified 

standards and procedures were neither intended nor designed to address the extraordinary issues 

and costs involved in the transportation of highly hazardous materials for a shipper whose 

resources and market capitalization dwarf those of the defendant rail carrier.  Any effort to apply 

simplified guidelines to evaluate rates for highly hazardous materials would be an attempt to 

force a large square peg into a small round hole, and simply could not generate a reasonable 

result.   

It is remarkable that, of the wide range of chemical products that DuPont ships via 

CSXT, over literally hundreds of O-D pairs, DuPont has chosen to attack the rates on three 

movements of Chlorine.  The Board is well aware of the risks inherent in moving 86,000 pound 

shipments of compressed Chlorine gas over hundreds of miles.  And, the Board is well informed 

of the facts surrounding the tragedy at Graniteville, South Carolina in 2006.   

Under current law, CSXT is required as a common carrier to accept and transport 

Chlorine if tendered in compliance with Federal regulations.10  Given a choice, CSXT would 

                                                 
10 This obligation is not unbounded; a rail carrier must provide transportation only on 
“reasonable request.” See 49 U.S.C. § 11101(a); Classification Ratings on Chemicals, Conrail, 3 
ICC 2d 331 (1986). 
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decline to transport Chlorine. It is a business that the company does not choose to be in. The 

financial risk should an incident occur – whether or not CSXT were at fault – is tremendous.  

The new regulatory burdens that are being imposed by other agencies, with consequential 

operational impacts, are substantial.   

Yet, DuPont has brought this case to the STB demanding that it prescribe rates 

“no lower than” 260 per cent of variable cost – well below the CSXT RSAM of 281.  That is to 

say, DuPont suggests to this agency that a maximum reasonable rate for the most dangerous 

category of traffic handled by any railroad should be below the average that CSXT would have 

to charge on its higher rated traffic to reach revenue adequacy.  

Because transportation of highly hazardous materials necessarily involves 

complex and important issues well outside the contours of any (existing or proposed) simplified 

methodologies, CSXT requests that the Board clarify that, if these rate reasonableness cases go 

forward, they will not be considered under any simplified methodology.  At a minimum, any 

case involving TIH or other highly hazardous materials should be subject to a full SAC analysis, 

in which the parties are allowed to submit evidence regarding the actual costs of the movements 

at issue.11

                                                 
11 As CSXT made clear in its comments in both Ex Parte No. 657 and Ex Parte No. 646, it is 
essential that evaluation of rail rates for highly hazardous materials use the actual costs of such 
movements, not the URCS system average costs.  See, e.g., STB Ex Parte No. 646, Opening  
Comments of Norfolk Southern Railway Company and CSX Transportation, Inc. at 17-20 
(October 24, 2006); STB Ex Parte No. 657, CSXT/NS Opening Comments at 11-18; id., 
CSXT/NS Reply Comments at 17-22. 
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