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I he Honorable Vernon A Williams
Sceretary. Surface ‘| ransportation Board M':cﬂnof- .

395 E Strect, S W
Washington, DC 20024

Re.  linance Ducket No 7467, Operations of Port Railroad Facilities at Corpus

Chnisti, I X: 1 mmance Docket No. 32760 (Sub-No 13), Resppnsive Application,
The Fexas Mexican Railroad Company EZ ) kga

Dear Sceretary Wailllams:

Fnclosed for tiling 1n the above-referenced proceedings are the original and ten copres of
the "Petition of the Pon of Corpus Chnisti Authority ol Nuceces County. TX for Clarification and
for Expedited Consideration.” Given that Union Pacific Railroad Company has taken the
position that Kansas City Southern Railway Company may not have access to facilitics in the
arca of the Port ol Corpus Christi. despite prior orders of the [CC and the S 'B permutting the
same, we are secking expedited consideration and handling of thys Petition

Respectfully submitted,
M. F. Meride

'Sl
Michael I+ McBnde Vy 7*‘

Ahren S Iryon
Attornevs for Port of Corpus Christt

Authority of Nueces County. TX
ce (w/enel ) All Persons on Service | st
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Finance Docket No. 7467

Finance Docket No. 32760 (Sub-No 13) J Z J Z 5Q’

RESPONSIVIE APPL ICATION--THE TEXAS MEXICAN RAILWAY COMPANY

PETITION OF
PORT OF CORPUS CHRISTI AUTHORITY OF NUECES COUNTY, TEXAS
FOR CLARIFICATION AND FOR EXPEDITED CONSIDERATION

INTRODUCTION

Pursuant 10 5 U S.C § 554(c)and 49 U.S C § 721, the Port of Corpus Christi
Authority of Nueces County. Texas (“the Port Authority”) respectfully petitions the
Surface Transporation Board ("Board” or “STB") to maintain the status quo by clarifving
that, now that the Fulton Trade Corridor rail line 1s ready for operation and will replace
the lule Lake Lift Bridge (1.1t Bridge™) (because the Lift Bridge will be removed from
senvice for satety reasons), the three Railroads now serving the Port of Corpus Chnisti
("Port”) (BNS1 Railway Company ("B\SF"), Kansas City Southern Railway Company
("KCS8"). and Union Pacific Railroad Company ("UP")) (collectively, the "three
Railroads") will continue 10 have equal access to the Port pursuant to authority granted

heren by the Interstate Commerce Commussion (“1CC") in 1929 (154 1 C C 193 (1929)



("the 1929 Order")), which authority' remains in eifect o this day, and pursuant to
trachage rights granted by the Board 1n its 1996 order® approving the merger of UP and
Southern Pacific Railroad Company ("SP™) (the "1996 Merger Order") 3

For the reasons explained herein, time is of the essence with respect to this
dispute. and therefore the Port Authonty respectfully requests expedited replics to, and
resolution of, this Petition

Until recently. the Lill Bridge provided the only access to rail lines crossing trom
the South side o the North side and vice versa of the Inner Harbor of the Pont, but all
three Railroads had cqual access to the Lift Bridge and to the short-line railroad serving
the Port in accordance with the 1929 Order. However, due to the geography of the Pont
and the location of the various rail hines leading to 1t, physical access 10 the new Fulton
Irade Corndor rail line will require acceess to the Odem-to-Corpus Christi segment of
L I”'s Corpus Christi Subdivision line (and a detailed operating agreement among the
railroads involved). which access 1s alrcady provided for via KCS's and BNSF's trackage
rights over that segment ol UP's line pursuant 1o the 1996 Merger Order To assist in
understanding the geography and respective locations of the Inner [Harbor and its Port
lavilities, a basic map of the Inner Harbor Port Related District of the Port of Corpus
Chnisti 1s attached hereto as Lxhibit A Important points along the Inner [Harbor are

marhed thereon.

U See alyo Nueces County Navigation District No 1 et al | Construction and Operation in Nueces County.
fux , 3301 C C 717 729-30, 735 (1967) {current means of operations and service are most efficient and in
the public interest)

* Union Pucfic/Southern Pacific Merger, | S 1 B 233 (1996), aff'd sub nom , B estern Coul Traffic
Leugner STB, 1691 3d 775(D C Cir, 1999, Union Pucific Svuthern Pacific Merper, 3 5.1 B 1030
(1998)

* In the event the Board may determine that this Petiion is more appropriately considered as a petition tor
a declaratory order, the Port Authoriy hereby requests such a declaratory order, and a delermmation that no
filmg fee 15 due for this Petition because the Porl Authonty 1s a "government entity” within the meaning of
49CF R § 1002 2(¢)
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Despite continuing maintenance of the Lift Bridge by the Port Authority at its
considerable expense, the Lift Bridge is now 1n a very deteriorated condition  Because of
the condition of the Lift Bridge, on September 13, 2007, the Porl Authority intends Lo
replace it with 7.1 mules of track that will connect 1o the existing rail lines along the north
side ol the Port's Inner Harbor to create the Fulton Trade Corndor  The Trade Comdor
rail linc is now ready for service and will commence operation when the Lift Bridge is

removed [tom service.

The Lift Bridge 1s 1n such a precaricus condition that it could have failed in any

number of ways. as described in the Affidavit of Frunk C. Brogan, attached hereto as

[xhibit B Such failure could have occurred at any time. potentially leaving (because of
a dispute between two of the three Railroads, UP and KCS, discussed below) one or more
ol the three Railroads without a means to reach the North side of the Inner Harbor to
seryice their customers on the North side of the Inner Harbor

Mr Brogan's Affidavit also explains that a failure of the Lift Bridge poscs safety
concerns and potential obstacles to shipping in the Inner Harbor. The Affidavit of Arthur
1 redenick Babin, attached hereto as Fxhibrt C, further explains that. if the Lift Bndge
becomes an obstacle to shipping a substantial amount of the Nation's supply of petrolcum
products which are produced by three refineries with facilitics located cast and west of
the Lilt Bridge (and thus not accessible to tankers bringing crude oil to the refineries). the
Nation's supplies of gasoline and other vital petroleum products will be placed in
jeopardy in a matler of days  Qther substantial Port users' facilitics that are dependent on
rail service. such as the termenal grain elevator operated by Archer Danicls Midland

("ADM") and the Port Authority’s Bulk Terminal, could also suller adversely.



Previous Resolutions adopted by the Port Authority’s governing body, the Port
Commission, prohibited the removal of the Lift Bridge from service, absent for reasons
of safety, unul all necessary agreements were 1n place with the three Railroads serving
the Port to permit each of them 1o have cqual access 1o the Porl. as cach now does
pursuant to the 1929 Order. Despite efforts by all partics, agreement among them on the
principle of cqual and unfettered access (o all Port rait facilities by all three Railroads
when the Fulton Trade Corridor replaces the 1ilil Bridge has not been accomplished

"The Lift Bridge recently reached such a state of deterioration (duc to scrious
structural craching i the lifung mechanism) that the Port Commission ordered the Port
Authority 1o remove the Lifi Bridge from service, effective September 11, 2007. After
removal of the Lift Bridge [rom service, the Iulton Trade Comdor will provide the sole
method of ra1l access to the North side of the Inner Harbor of the Port. Resolution of the
issues described herein related to the Railroads' equal and unfettered access 1o all of the
facilities in the Port has therefore become critical 1o ensure that the Port and its customers
continue to recerve rail service as contemplated by the 1929 Order.

Therefore. the Port Authority reluctantly comes 1o the Board secking clarilication
ol the 1929 Order ot the ICC herein (which remains 1n effect to this day) that, when the
Fulton I'rade Cornidor replaces the Lift Bridge, cach <;t' the three Railroads will continue
to have equal and unfettered access to all Port Authority rail facilities, and may exercise
or continue 1o exereise certain trackage rights granted under the 1996 Merger Order in
furtherance of such equal and unfetiered access to those Port facilities

In view of the extreme urgency of this situation. and for the reasons stated in more

detail below, the Pon Autherity respectiully requests expedited consideration of this



Peution, and an order that the three Railroads' replies hereto (if any) be filed within five
business dayvs of the filing date of this Petition.
STATEMENT OF FACTS

. The Port Authority, the Three Railroads, and Their Equal and Unfettered
Access to the Port. The Port Authority is a Navigation District and political subdivision
of the State of Texas  Under the 'l exas Constitution. Texas Water Code. and related state
laws, the Port Authority is a separate and distinet entity of Nueces and San Patricio
Counties governed by its Port Commussion (comprised of seven appointed
Commissioners) 1t operates the Port, onc of the deepest along the Gulfl of Mexico coast,
and 1s a major intermodal shipping and trade center, ranking sixth among all ports in the
United States in terms of total tonnage handled per year. BNSF, KCS, and UP all serve
the Port. through interchanges with the Corpus Christi Terminal Railroad. Inc. ("CCTR"),
a short-linc railroad independent of all three Railroads.

2. Facilitiey in the Port. Major chemical manufacturers and numerous other
industrics operate in, or regularly use, the Port te facilitate national and international
transportation of their products. Exhibit C at 492-11 Three large petroleum refincrics,
owned and operated by Valero, Flint Hills Resources and Citgo, operate within the Inner
[larbor of the Port, the Port Authority believes that the petroleum refinerics provide
approximately 5% ot the Nation's gasoline and other vital petroleum products
I-xamination ol l:xhibit A reveals that the three refineries are 1o the southwest and
southeast of the Lili Bndge, with other [acilitics to the north ot the Lift Bridge, and that
in the event the Lift Bndge is disabled so as to be an obstruction to navigation. the

tankers that otherwise provide crude oil 1o the three refineries will not be able to do so



Exhibit C at 1 3-4 The refinerics operate on a just-in-time basis. so that if the tankers
cannot provide the crude oil on a imely basis. the refiners will be shut down. Shut-down
of the three refineries in the Port would send a shock wave through the o1l markets.
Given the present market conditions for gasoline in the Naton, the ripple effect of the
shut-down of the three refinerics is obvious and need not be discussed at length In
addition, ADM currently operates a tcrminal grain elevator on the north side ol the Inner
Harbor that loads large quantitics of export grain 1o ships and rail, and the Port Authonity
operates a Bulk Terminal where large amounts of locally produced petroleum coke 1s
loaded 1o ships for uverseas markets and also loaded on rail for export to Mexico.*

Any or all of these vlements of the operation ol the Port depend on the clficient
operation of the three Railroads serving the Port  Accordingly, a partial or complcte shut-
down ol the Port operations, duc to a dispute between two of the three Railroads, could
have a serious eltect upon the economy of the State of Texas and the Nation.

3 Port Authority Rail Facilitics. The Port Authority owns approximately 35
miles of terminal rail facilities within the Port to facilitate rail transportation originating
and terminating at the Port® The Port receives service from the three Railroads through
interchanges with CC’IR over Port Authority rail facilities.” The 1.1l Bndge was the sole
method of access for all railroads to move traflic to and from the north side of the Port's

Inner Harbor and the Common Interchange Yard. This configuration of rail service to

* Moreover, the Port Authority 1s designated as a Strategic Seaport by the United States Army  During the
build-up tor the Iray war and thereafter, enormous amounts of war material and many support personnel
were shipped from the Port  In the event of an ¢mergency requining the Army 1o use the three Railroads to
move units from their Forts (1lood and Bliss m Texas, Carson in Colorado, Riley in kansas, Sill in
Oklahoma and Polk in Lowisiana) from which they previously shipped units 1o the Port by rail, a disruption
of rail facihities or the Port itself could create a serious logistical problem for the Army

* “The Port Authority-omned tracks are dentified as solid dark biue lings on the map attached hereto as
Exhibit D

¢ The portion of the Corpus Christt Subdivision line that enters the Port area 1s depicted m Exhibit I as an
orange lme



and from the Port has remained virtually the same since 1960. and the rights conferred by
the 1929 Order remain in effect  Certain changes since 1960 1n control of the three
Railroads providing service 1o and from the Port are described next.

4 The 1929 ICC Order In the 1929 Order. the ICC granted a certificate of
public convenicnce and necessily to (1) Tex Mex, (2) a predecessor of UP,” and (3) the
SP, so that each could operate over the railroad facilities of the Port Authonty (which was
then known as the Nueces County Navigation District No 1 ("Navigation Distnict”))
Prior to issuance of the 1929 Order. the ICC demed a rail carnier's application to be the
sole operator of the Navigation District's railroad properties because the 1CC found that
"such operation would not properly serve the present and future public convenience and
necessity. but that each of the carriers entening Corpus Christi should have the right to
equal access to the port lacilities at that point." [l at 194 Deciding in tavor ol equal
access for all three railroads then serving Corpus Christi {MP, SP, and Tex Mex). the 1ICC
found that the joint application 1t approved in the 1929 Order represented "the solution of
the problem reached by all of the parties at interest.™ /d  Accordingly, the 1929 Order
allowed the three railroads then serving the Port—MP, SP, and I'ex Mex—to jointly
operate over the Navigation Distnet's rail facilities  This was done through the Corpus
Christi 1 erminal Association ("CCTA")® Under the 1929 Order, cach ratlroad that was a
member of the CCTA, and any railroad that subsequently became a party to the CCTA
agreement, was (o be granted access to the Port rail lines "without discrimination " Jd at

195

7 In 192y, Missour1 Pacific Railroad € ompany {"MP") was UP's predecessor-in-interest serving the Port
¥ The CCIA was lormed pursuant to an agreement between Tex Mex, MP, and SP, and the Navigauon
District /¢ 1 ach of the ratlroads that signed the agreement creaung the CCTA would operate the
Navigation District's rail hines for revolving one-year terms for the mutual benefit ot all CCTA members



5. Tule Lake Lift Bridge. In the late 1930s, the City of Corpus Christi
commenced construction of the Lift Bridge to replace an older bascule bridge that
provided access Lo the north side of the Port Ship Channel In 1960. CCI'A members
entered into an agreement, entitled the "Corpus Christi Railroad Relocation Project
Primary Agreement” ("1960 Agreement”). The 1960 Agreement provided for removal of
the bascule bridge and use of the then-new Lift Bridge (then called the Upper Harbor
Bnidge) for rail senvice to the North side of the Inner Harbor, and lor realignment or
transfer of trackage 1o provide access to the new Lift Bridge. The Navigation District
then constructed the Savage Lane Line” to connect Tex Mex's lines 1o the south and west
of the Lift Bridge. and established a Navigation District-owned common interchange yard
where cach of the Railroads serving the Port could interchange traffic.

1 he 1960 Agreement and the resultant switching and interchange operations of
the Railroads serving the Port, via the Savage Lane Line and the line owned by MP to the
west of' the Port (now UP's Corpus Christi Subdivision line), were approved in a series of
1CC orders dating from 1960 Texas & New Orleans Railroad Company Abandonment in
Carpus C hristi, Nueces County Tex | 1 inance Docket No, 21325, 317 [ C.C 245 (1960):
Nueces County Nuvigation District No 1, et al . Construction and Operation in Nueces
County, 1ex . Finance Docket No 21326. 330 LC.C. 717 (1967) Nonc of these orders
altered the rights and responsibilities of the Railroads created by the 1929 Order.

Tex Mex traffic to and trom the Port facilities and the Lift Bridge historically
traveled via a 'ex Mex line between Corpus Chrisu and Laredo, Texas. MP (now UP)
trafTic 10 and Irom the Port area and Lift Bridge traveled via what 1s now UP's Corpus

Christi Subdivision rail line. between Corpus Christi and San Antonio. Texas.

* The Savage Lane Line is depicted m L:xhibit D as a north-south oniented sohid green line



6 The Tex Mex/KCS and UP/SP Mergers. In 1995, KCS acquired a
controlling intercst in Tex Mex. When the STB allowed UP and SP to merge, the Board
granted trackage rights to I'ex Mex over certain UP lines.' In the 1996 Merger Order.
the Board. recognizing the potentially deleterious effects the UP/SP merger could have
on competition throughout Texas and upon U S.-Mexico rail traffic, "crafled specific
remedies addressing particular problems . " including "trachage rights for the Tex Mex
Irom Corpus Chnisti to Beaumont 1o ensure that this small carrier can continue 1o play 1ts
important role in international service " 1 S.T.B. at 373. As 15 relevant to the instant
proceeding. the Board granted trackage rights to ‘Tex Mex over the Odem-lo-Corpus
Chrsti segment of UP's Corpus Christu Subdivision ine  UP then requested that the
Board limit Tex Mex's trachage nghts on that segment of UP's Iinc to Tex Mex freight
moving to or from Laredo or to peints on the hine that were not already served by MP or
SP.'" Ilowever, the Board recogmized the importance of 1ex Mex's continued access Lo
the Port lacilities and thus refused to limit 1ex Mex's trackage rights to and from the
Port

Subsequently, KCS filed a notice of exemption with respect 1o its acquisition of
all of the trackage and operating nights of Tex Mex."? On that same date, KCS also filed

a notice of exemption stating that Tex Mex had pranted KCS local and overhead trackage

Y Unmion Pacific/Southern Pacific Merger. 1 $°1 B 233 (1996), uff’d sub nom . Western Coul Traffic
Leugue v STB, 109 F 3d 775 (D C Cir 1999), Unton Pucifiv'Southern Pacific Merger,3 ST 1B 1030
(1v98)

" Unmion Pacifiv/Southern Pucific Merger [Decision No 47], 1 S'1B 591, 609-10 (1996)

2 14 a1610 (" The hmitation proposed by UP/SP would eftectively prevent Tex Mex trom using its
trackage rights to handle freight maving fram/to shippers or port facilities in Corpus Chrisi ")

13 Kunsas Citv Southern, The Aansas City Southern Rutlway Compam, and The Texas Mexican Rutlway
Company—-Lxemption for Tramsactions Within u Corporate I umih. STB Finance Docket No 34849
(March 29, 2006)

9



rights over its entire 157-mule rail linc between Laredo, Texas and Corpus Christi.
Pursuant to those notices. KCS took over all Tex Mex rail service to and from the Port.

7 The 1997 Agreement [n 1997, the members of the CCTA agreed to allow
Port terminal operations over Port Authority-owned track to be provided by a short-line
railroad, the CCTR (the "1997 Agreement"). The 1997 Agreement replaced the onginal
CCTA agrecement. as amended, because there was no longer a need for the CCTA
members 1o operate Port Authority-owned tracks on yearly terms

Lnder the 1997 Agreement. the CCTA became the Corpus Christi Railroad
Association ("CCRA"), ot which ULP, BNSF. KCS, and the Port Authority became
members.' [he 1997 Agreement did not alter any trachage rights or nghts of access to
Port rail facilitics that had been granted 1n [CC or S| B orders or assigned through
agreements made prior to 1997 (nor could it have done so without the STR's approval).

8 The Need to Replace the Lift Bridge. Afler more than 40 years ol operation,
as stated, the [att Bridge has deteriorated and must be removed from service for safety
reasons Exhibit B. For that reason, in 2004, so as to ¢ventually replace the sole means
ol rail access now provided Lo the north side of the Inner Harbor via the Lift Bridge, the
Port Authonity began construction of the Tulton Trade Corridor ' As explained above,

the Fulion Trade Corridor contains a surtace rail line that traverses the North side of the

¥ The Kansas Cuy Southern Ruriway Companv--1rackage Rights Exemption--The Texas Mexican Ralway
Compuny, STB 1 inanwe Docket No 34848 (March 29, 2006)

'* The Port Authority also assumed responsibility for the operation and maintenance of the Lift Bridge,
which 15 owned by the City of Corpus Christy, in a separate agreement dated February 23, 1999

' TI'he Fulton I'rade Cormidor rail line was built 10 replace existing rail access to the Port thut was provided
by the Ll Bridge and associated track and. as such, 1s not subject 1o regulation either because (1) 1t 1y
merely non-jurisdictional replacement track or (2) 1t is exempt from regulation under 49 U S C § 10906, or
both Sve, e g, Brotherfwod of Hecomotne Engineers s United Stutes, 101 T 3d 718, 728(D C Cir 1996)
{explaining "tenant-use™ test and focus on “extension of the railroad” when considenng whether S1B has
Jurisdiction under 49 U S C 4§ 10901 and 10906), Hugh v Consel-Pennsy ivaniu Coul Co , 945 F 2d 594
(3d Cir 1991)

10



Inner Harbor Channel (convemently. without the necessity of any bridge over the Inner
Harbor) but necessarily connects with UP's Corpus Christi Subdivision line slightly
inland (and northwest) of the west end of the Inner Harbor. at a point called the Fulton
Wye Connection (at Mileposts 140,62 and 141 01) "7

The Port Authority's intention was to remove the deteriorated Lift Bridge from
service now that the Fulton | rade Corndor 1s ready for operation, but only after the
necessary agrecments were in place with all three Railroads, 10 ensure safe rail operations
and to ensure cfficient rail service to the Port facilities including 1ts rail facilitics on the
north side of the Inner Harbor  However. recent engineering surveys of the condition off
the Lift Bridge indicated such serious structural cracking in the lifting machinery that, on
September 4, 2007. the Port Authority notified users of the Port that it intended to remove
the Lifi Bridge from service as of October 1, 2007 (or carlier if the condition of the Lifi
Bridge so required), due to the safety risks posed by the structural cracking in the ifling
mcchanism Lxhibit K On September 11, concerned about the "safety and business
risks" associated with continued operation of the Lifl Bridge, the Port Commission
ordercd the Port Authority to remove the Lifl Bridge from service as of that day  Exhibit
N. Without an agreement between the Railroads or clantfication from the STB of the
Railroads' continued right of access to the Port facilities vis-a-vis the Odem-to-Corpus
Christi scgment of UP's line, one or more of the Railroads may be unable to enjoy its
right to equal access to the Port and lacilities therein at such time as the Lift Brnidge 1s
removed from service ‘T'his may adversely affect users of the Port that are dependent

upon rail service.

7" Ihe Fulton 1rade Comidur and Fulton Wye Connection are depicted by dotted blue tines on I:xhsbit D

11



9 Equal and Unfettered Access to the Port  The 1929 Order and related
agreements assure equal access 10 all three Railroads At present, despile the best cfforts
of the Port Authority, as discussed infru. there is a dispute between UP and KCS
preventing KCS's equal access 1o the Fulton Trade Corndor This impasse, which 1s
unrelaied 1o the Port Authority and not of its making, compelled the filing of this Petition.

10 The Impasse. ‘| he Port Authority has attempted to secure the agreement of
the three Railroads to discontinue operation of the Litt Bridge and remove 11 once the
1 ulton I'rade Corridor is ready for operanon. Apparently because of another issue
between UP and KCS (unrelated to anything of concern to the Port Authority) that UP
and KCS have been unable to resolve.' UP will not agree that KCS will continue to have
equal access 1o the Port facilities once the Litt Bridge is removed Accordingly. KCS
advised the Port Authority that it cannot agree to the cessation of rail operations vver the
Lift Bridge * .unless and until |KCS's| equal access to the new Fulien Corridor rail Iine
is puaranteed” or unless and until this Board so declares. Exhibit

Consistent with the STB's ofi-stated prelerence for "private-sector solutions," the
Port Authority has continued to seek agreement of the three Railroads to equal access to
the Port facilitics as demonstrated by its letter dated July 12, 2007 sent to each of the
three Railroads (Faxhibits E, F, and G). The letter explained the Hobson’s choice the Port
Authonity finds itself in. and 1n order to resolve the problem, asked the three Railroads to

agree to the same equal and unifettered access that has existed in the Port of Corpus

' Apparently, UP does not objeet to BNSF having equal access to all of the facilities in the Port, even
though KCS and BN\SF are m comparable roles with respedt 1o the Pont (1 ¢ . they arc dependent m whole
or 1n pant on trachage rights over UP lines), thereby demonstrating that UP's position vis-a-vis KCS's equal
access to the Port of Corpus Christi 1s due o an 1ssue UP has with RCS that 1s unrelated to the Port,
because otherwise LP would be taking the same position with respeet 1o both BNSY and hCS.

12



Christi since 1929 because of the ICC's 1929 Order  The Port Authornity’s efforts have
been 10 no avail, at least with respect to UP

By letter dated August 10, 2007 ("UP Letter"), UP mformed the Port Authorty of
its interpretation of the 1929 Order and the impasse with KCS  Exhibit H. 'l he UP Letter
referred 10 an "agreement” between UP and KCS dated November 17, 2006, which UP
admitted was never implemented, but asserted that it would "remain willing to give KCS
access to the Fulton Corridor from the west under the terms” of that purported agreement
Xd at 1. The Port Authority is unawarc of all of the terms of the purported "agreement”
or the status ol its implementation, because the Port Authority had no knowledge of or
involvement in the development of that document, but understands that it was not agreed
1o by KCS (and therefore 11 never went into etfect). ‘The Port Authority also has been
informed by KCS that UP ugreed, 1n a letier dated January 2. 2007. that the purported
"agreement” did not go nto eifect

I'he UP Letier also asserted (incorrectly) that, n the 1929 Order, the 1CC "was
simply describing the terms ol the agreement it was being ashed to approve, and was not
imposing any requirements on the applicants " Jd at2." I'he UP Letter claimed that
"UP 15 pot denying KCS access to the Fulton Corridor. or any other Port owned rail
facilities. KCS has lull access 1o all of these facilities (including the IFulton Cornidor) via
lTule Lake Lilt Bridge, which is the routing KCS has used since the bnidge was opened in
1959 " Id Contrary to UI”s claim that 1t is not denying access to KCS. and as 11 appears
10 admit m 11s letter. under the trachage nghts granted Lo ‘Tex Mex in 1996, KCS has

access to the Fulton Trade Cornidor over UP's Odem-te-Corpus Christi segment of its

"* Actually. the [CC approved an application granting equal access to ali of the fuciliies m the Port to all
three Ratlroads' predecessors and vrdered the same, aller deny ing an application for sole access by d single
ratlroad

13



Corpus Christi Subdivision line I'he LP Letter claimed that the Port Authority will be
climinating KCS's access to facilitics in the Port by removing the Lill Bndge from
service Jd However. as explained above, the Port Authonity 1s not climinating KCS's
access, because KCS has trachage rights over the Odem-to-Corpus Christi scgment of’
L P's Corpus Christ Subdivision line. pursuant to the 1996 Merger Order, and thercfore
has access to the Fulton Trade Corridor

Based on the UP Letter (Exhibit I1 at 2), 1t appears that UP disagrecs with the Port
Authority's interpretation of the ICC's prior linding that "each of the carners cntering
Corpus Christi should have the nght to equal access to the port facilities at that point.”
154 1.C.C. at 194, However, as discussed herein, the 1929 Order is still in effect. so that
each of the three Railroads continues to have equal access 1o the Port and all facilities
therein | he UP Letter stated that UP is willing to allow KCS access 1o the Fulton [rade
Corndor over the Odem-to-Corpus Christy line at such time as the Lift Bnidge is removed
from service, provided that the parties implement the November 17, 2006 purported
"agrcement.” ['hat statement confirms that UP? would not suffer any operational
interlerence by allowing KCS such access

KCS and BNSF have agreed (Exhibits [ and J) with the Port's position concerning
the continuing cifect of the 1929 Order. but KCS will not agree to allow the Lift Bndge
to be removed from rail service until the impasse with UP is resolved * Following the
Port Authority's notice to Port customers, dated September 4, 2007, that it would have to
suspend Lift Bridge operations on or before October 1. 2007 (Exhibit K) for safety

reasons, the Port Authonty became aware that UP and KCS had not resolved the smpasse.

* The Port Authorny docs not agree that KCS may prevent the Lift Bridge from being removed from
service but it Is not necessary to resolve that issue to decide this Petition

14



On Scptember 7, 2007, KCS sent a letter to certain of its customers (Exhibit L)
stating that "i'the Tule Lake Lift Bridge is taken out of service as planned, KCS will not
be able 10 maintain rail access to the Inner Flarbor shippers . . . ." KCS's letter urged the
shippers 10 voice their opposition to the Port Authonty's plan to remove the Lift Bridge
trom service (despite the potential safety implications). KCS also asked the shippers to
"request the Port [Authonty] to quickly reach an accommeodation with UP to ensure that
KCS can access the Fulton Corridor Rail connection.” While the Port Authority does not
believe it bears the responstbility for resolving a dispute between UP and KCS that was
not of its makmg, 1t 1s clear that the parues' inability to reach a resolution of their
cdilferences about a matier unrelated to the Port could have serious etfects on shippers that
arc within the Por

Also on September 7, 2007, UP sent a Jetter 1o the lixecutive Director of the Port
Authority (Exhibit M) in which UP stated that it is unwilling to provide KCS even
emergency access over 1ts Odem-to-Cerpus Christ segment of line unless KCS wall
"carry out its side” of the purported November 17, 2006 "agreement,” once the Port
Authority removes the Lift Bridge from service  Although UP agreed to ensure such
lemporary access to the other Railroads in a letter agreement dated May 9, 2006, UP's
Scptember 7, 2007 letter asscrted that the agreement provided for that access only until
the appropriate authority decided not to repair or replace the Lift Bridge IT'he Port
Authority is unable to repair the Lifl Bridge because it does not have the necessary parts,
it would be 100 costly 10 repair, and the removal of the Lift Bridge from service without
commencing service on the | ulton Irade Corndor rail line would cause a disruption in

rail service so long as UP refuses to cooperate with KCS so that KCS may have to the
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Fulton Corridor rail linc In any event, UP's position is not consistent with the 1929
Order and the trackage rights granted to KCS and BNST 1n the 1996 Merger Order.

Accordingly, the dispute between UP and KCS and UP's failure to agree that KCS
will continue 10 have equal access to the Port facilities (and KCS's understandable. if
mistaken, reguirement 1n response of a “guarantee™ of equal access before the Lifl Brnidge
may be removed from rail service, even lor salety reasons) have created a controversy
where none needs to exist  ‘This impasse has required that the Port Authority file this
Petition to climinate the uncertainty that UP's unwillingness to agree to KCS's equal and
unfeitered access has created, because the STB is, arguably, the only entity which can
clanfy both that the rights granted under the 1929 Order remain in eftect and continue to
assure cach ol the three Railroads cqual access 1o all of the facilitics in the Pon, and that
the trackage rights granted 1o ‘Tex Mex and BNSF in the 1996 Merger Order further
ensure such cqual access over the Odem-to-Corpus Christi segment of UP's Corpus
Chnisti Subdivision line

11 Need for an Expedited Board Ruling, An unfortunate result of the impassc
i1s that there is no question that it could adversely affect railroad operations and
competition in the Port to the ulimate (and potentially irreparable) harm to users of
railroad services in the Port.™' Accordingly, in the circumstances. the Port Authornty (as
the entity charged with ensuring proper operations of the Port) 1s filing this Petition to
seek an expedited order claritving that KCS, BNSI and UP (the latter two of whose
rights ol equal access to the Port are not disputed by the Port Authority or any other

entity, so far as 1s known to counsel) have equal and unfettered access to serve the Port.

o Sew, ¢ g, Nueces Counne Navigation District, 330 1C C al 729-30, 735 (current operations are elfivient
and serve the public interest)
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and will have the same equal and unlettered acceess over the Fulton Trade Corridor, once
1L 1S put inlo operation.
ARGUMENT

I'he Port Authority herein requests clanfication of the three Railroads' nghts to
equal access to the Port and all faciliies therein conferred by the 1929 Order, and
claritication of KCS's trachage rights over UP's Odem-to-Corpus Christi scgment of line
providing access to the Port, so that the Port Authority may remove the Lift Bridge
(which poses significant safety concerns) from rail service and commence operations of
the Fulton ‘T'rade Corridor with continued service from all three Railroads. This
clanfication is necessary due o the controversy between UP and KCS over the issue of
whether KCS will continue 1o have cqual access to Port facilities.™

Without UP's agreement that KCS will have equal access to the Port (and
especially to all of the facilitics and the Common Interchange Yard on the north side of
the Inner Harbor accessible only via UP's Corpus Chrnisti Subdivision), and given KCS’'s
position that for it 1o agrec that the Lift Bridge may be taken out of rail service, KCS's
“equal access 1o the new Fulton Corridor trackage [must be| guaranteed,”™ there 15 an
impasse that requires the good offices of the Beard o resolve it with an order clarifying
that cach of the three Railroads will continue to have equal access to the Port facilities
and that such cqual access is ensured for the Railroads over UP's Odem-to-Corpus Christi

scgment of rail line

* In the ¢vent the STB cunsiders this Petition as a "Petition tor Declaratory Order,” the Port Authonity
sausfies the S I B's critena for 1ssuance of such an order “"Under S U S C 554{cyand 49 U S C 721, the
Board may 1ssue d declaratory order 10 terminate a controversy or remove unceniainty L g, Umon Pacifle
Rutlruad Cumpanv  Pettiun fur Decluratory Order, 1nance Docket No 35021 (served May 16, 2007),
shpop at 2 Here, declaratory rehef 1s appropriate because there 1s a controversy between UP and KCS
over the 1ssue of whether KCS will continue to have equal access 10 Port facihties, that controversy mahes
1L necessary to remove the uncertainty that the controversy has created, and the controversy threalens 1o
disrupt vital Port operations and the operations of the critteal facilitics in the Port as well as Port users
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1t should be clear that the Port Authorty 18 not seching any expansion of any
eXisting right that any of the three Railroads has at the Port  On the contrary, the Port
Authonty 1s simply secking an order clarifying that the three Railroads continue to have
cqual and unfettered access 1o the Port as they now have and have had since 1929, and
that they will have the same right of equal and unfettered access over the Fulion ‘1 rade
Cornidor via UP's Corpus Christi Subdivision.™

Continued operation of the Lift Bndge could have had major implications for
various facilities in the Port, which facilities should not. in effect, be held captive because
of the mability of any railroad to continue to have rights ol equal access to the Port I
the | 1t Bridge were to have become inoperable. for example (a very real possibility., as
Mr Brogan's Affidavit explains), there may have been no rail access to the Common
Interchange Yard and to facilities along the North side of the Inner Harbor  Many of
those vital facilities depend on continuing rail service. Morcover, if the Lift Bndge were
to become stuck in the "down” position or otherwise obstruct the ability of maritime
traffic to and trom the relineries m the Port, the three refineries would quickly be forced
to shut down. and shortages of the Nation's fucl supplics, especially gasoline and diesel
fuel, would develop within a matler ol days.

Despite the Port Authority's obligation to remove the Lifl Bridge from service for
safety reasons, as vrdered by the Port Commission (Exhibit N, the Port Authonty was
nevertheless unable to secure KCS's agreement for aperations of the Lift Bridge to cease

until such time as KCS has been guaranteed its continued rights ol equal access to the

2 Due 1o the tact that the Fulton Trade Comnidor rail line necessanily connects with UP's line, UP
lorturtousls tound atsell in a pusition o refuse 1o grant KCS egual and unfettered access to the Port after
that Railway goes into operation, unless the S I'B orders otherwise  I'his aceident ef geography should not
alter the continuing eflect of the 1929 Order or the STB' grant ol trachage nights to lex Mex in 1996
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Port (1.xhibit 1) ** The UP/KCS dispute over KCS's cqual access to the Port therefore has
ominous implications for the ability of the three Railroads to work out a detailed
operational agreement with respect {o rail operations involving the Fulton Trade Cormdor
and access thereto.™

The Port Authority believes. as it has indicated to the three Railroads in its July
13, 2007 letter and previously (1n oral discussions), that each of them should continue to
have equal and unfettered access to the Port rail facilities that they now have under the
1929 Order * The Port Authority believes it 1s clear that the ICC and the S11B have long
recognized that equal access by the three Railroads servicing the Port was important.
Indeed, at the time of the UP/SP merger, the Board provided Tex Mex with additional
trackage rights over the Corpus Christi Subdivision line in order to ensure that Tex Mex's
equal access Lo the Port would be unallected by the merger, so that not only BNSF but
also lex Mex would provide elfective competition with UP for rail service at the Port,

Competitive rail service and continuing equal access 1o all three Railroads is now
even more important than in the past (o the Port and the shippers it serves, especially in

hght of the impending completion of the Tulton Trade Corridor, which will provide more

2! Moreover Irom a practical standpoint. because KCS must route trafTic over UP's Corpus Chrisu
Subdivision track lor access Lo the Fulton ‘Trade Corridor onee the Lift Bridge 1s removed, KCS would
have no efTective access 1o much of the Port if it did not have continued trackage rights over that track of
UP Accordingly despie KCS having the right to operate over Us Odem-to-Corpus Christi line, KCS
must have UI”s cooperation 1o continue 1o have equal aceess to the Port and to serve some of ils cuslomen
But because of the impasse between UP and KCS. securing such cooperation from UP unfortunately
reguires the ivolvement of the $TB

* When the Port Authority ashed each of the three Rarlroads 1o agree that each of them would have equal
access lo the Port, it did so while stating that there would be no need immedaately for the three Railroads
now o agree on a detatled operational agreement for the rail operations in the Port once the Fulton [rade
Cornidor was put into operation, so long as such an agreement were entered inta by the time the Lift Bridge
was removed from service Exhibits E, F,and G So, UP's apparent refusal to agree to KCS's equal access
to the Port could not be based on the need for such an operating agreement. because no party disputed that
such an agreement would need to be reached  This Petition 1y, therelore, addressed solely to the right off
each ot the three Railroads to have equal access to the Port via UP's Corpus Christi Subdivision

™ ‘The 1929 Order requires that all CC I'A {and now CCRA) member Railroads be afforded equal and
unfettered access Lo the Port and tacilities theremn



cflicient access to Port rail facilitics on the North side of the Inner Harbor, and help to
alleviate some of the capacity problems that have developed in recent years on most
railroad systems throughout the Nation. including BNSF, KCS, and UP (as each of them
has expressed to the Board in various forums and proceedings). Those capacity problems
have been the subject of numerous proceedings hefore the SI'B, and they will only
become more serious over time. according to projections of DO and others.”” The
construction ot the Fulton I'rade Corridor and replacement of the more inefficient Lift
Bridge is an important improvement in both the rail infrastructure of the Nation and for
the operation of one of 1ts most important Ports.

The Port Authority is unaware of any reason why KCS should not continue 1o
have cqual access 1o the Port faciliies  Morcover, nothing has happened since 1929 that
should alter the equal access granted the three Railroads to the Port facilities (or that
should aflect the trackage rights granted by the STB in 1996 to KCS over the Odem-to-
Corpus Christ1 scgment of UP's Corpus Christi Subdivision) The same competitive and
operational interests in having the three Railroads serve the Port with equal and
unfettered aceess thereto that applied in 1929, and that were the basis for the Board's
action upholding access for all three Railroads again in 1996, still apply. 11 anything,
given the substantal increase in efficiency of the Port rail facilitics to be provided by the
Fulton Trade Corridor and given the condition of the Lilt Bnidge. it is more important
today 1heretore, the removal from service of the Lift Bridge and its replacement with

the Culton Trade Corridor should have no ellect on those rights, because the Fulion Trade

" See 1 x Parte Nos 670, 671 and 672, in which the $1B and interested parties, including many railroads,
have expressed concern about the need tor addiional raitroad infrastructure and capacity Nation-wide
Those concemns are an added reason why 11 15 vital to ensure continued access by all three Railroads (o the
Port. so that any operational problems that might occur on any one of the three Runlroads might be offset by
service from the other two Railroads serving the Port
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Corridor rail line 1s simply replacement track for access to Port rail facilities on the north
side of the Inner Harbor.

Accordingly, the STB should clarify that the 1929 Order, and the trackape rights
granted to T'ex Mex and BNSF in the UP/SP merger proceeding in 1996 with respect to
the Odem-to-Corpus Chnisti segment of the Corpus Christi Subdivision line providing
aceess o the Port and facihities therein, are still in eflect. The SI'B should further clarity
that BNSF, KCS, and UP will have continued rights of equal and unfettered access to the
Por [acilities and 1o any cxisting, newly developed, or hereafter constructed Port railroad
faciliues. via the T'ulton Trade Corridor and the Fulton Wye Connection. via UP's Corpus
Christi Subdivision  Beeause UP has thus far declined to recognize the nghts of KCS
(apparently because of an unrelated dispute between the two carriers). and given the
fortuitous location of UP's Corpus Chnisti Subdivision (providing the sole physical access
to the Fulton Irade Corridor). we respectfully submit that the Board must act upon this
Petition 1o clanfy that KCS's nights of access to the Port facilities continue to be valid.
regardless ot any unrelated dispute between KCS and UP - The Port and 1ts facilities and
customers should not be held hostage o a dispute between UP and KCS that does not
involve the Port

Given the urgency and importance of this matter o the Port Authonty. to the
users of facilities located therein. to the three major Railroads serving the Port, to CCTR,
to the economy of 'l exas, and to the Nation, we respectfully submut that the 1ssuance of
clartfication by the Board in this matter is a necessity. and that the matter also requires
expeditious handling, prompt response to this Petition by the three Railroads, and an

expeditious determination by the Board.



CONCLUSION

In order 1o lacilitate the cessation of rail service over (and ultimately removal of)
the Tule Lake Lift Bridge (the continued operation of which may pose safety and
economic concerns for rail traltic over it, and may cause possible interference with or
obstruction of shipping in the Inner Harbor of the Port). and to facilitate the
commencement of operations over the Fulton Trade Corridor so as to continue (and
indeed 1mpros e) rail operations in the Port, the Port Authority respectlully requests that
the Board clanfy that BNSF, KCS and U’ continue to possess the right of equal and
unlettered access 1o all the Port facilitics granted by the 1CC in 1929 via access to UP's
Corpus Chnisti Subdivision to connect to the Fulion Trade Corridor, including use of the
trackage rights granted by the STB 1n the 1996 Merger Order over the Odem-to-Corpus
Christi segment of’ UP's Corpus Christi Subdivision line

The Port Authonty further respectfully requests expedited handling of this
Petition, and an expedited decision thereon, so that it may avoid disruption 1o Port
opcrations that might otherwise occur from any interruption ol rail service to the Port and
facilities therein. Morcover, given the three Railroads’ extensive lamiliarity with the
issucs addressed herein, the Port Authority respectiully requests that the Board issue an
order as soon as possible requiring that replics to this Petition, if any, be filed by cach of

the three Railroads within five business days of the liling of this Petition.



Respectfully submitted.

y/ 48 #ebrrt,

Michael F McBnide
michacl.mcbride@llgm com

Ahren S. Tryon

atryon’@llgm.com

LeBoeuf, Lamb, Greene & MacRae LLP
1101 New York Avenue, N W, Suite 1100
Washington, DC 20005-4213

‘[ elephone: (202) 986-8000

Facsimile: (202)986-8102

Anornevs for Port of Corpus Christt Authority of Nueces County, Texas

Of Counsel

[.eco James Welder, Jr.

Welder Leshin LP

800 North Shoreline Boulevard,
Suite 300 North

Corpus Christi. I'cxas 78401



EXHIBIT A

Map of Inner Harbor Port
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EXHIBIT B

Executed Affidavit of Frank C. Brogan



STATE OF TEXAS §

COUNTY OF NUECKFS &

AFFIDAYF1 OF FRANK C. BROGAN
rank € Bogan, bemg duly sworn, deposes and says

1 I am employed by the Port Authonty of Carpus Canstt: Nueces County, Lexas, as the
Ditecton of Fngineering Seivices My responsibilities include the constiuction of the new loc
Fulton Inteinational Trade Comidor 1oad and 1l ing, as wcll as the muimtenance of the T'ulc
Lake Lift Budge ('Lt Bridge™ | have a Bachelor of Science degree in Civil Engmeening wath
honois liom the Unnersity of Texas at Austin and a Master of Fngineering degiee (specializmyg
m stiuctural enginceermg) fiom Texas A&l Umversity in Kingsville, ‘Texas | am both a hicensed
Professional Engmeer (P k) and a Registered Professionat Land Swiveyor {R P 1. S ) in the State
of Iexas 1 hine over 33 years of cxpetience in the design and management of dustual
projects 1 am over 18 years of age and am competent to exeeute thus Affidavit

2 The Lift Bridge was builtm 1959 at the sume tine as the [arbor Bridge at a cost of 30 5
niullion  The puipose was 10 1eplace rail seivice provided by the old Bascule Bridge The 1959
constiuct on allow ed the Poit of Catpus Christi Authonty (*Poit™) 1o continue giowmyg  Fhe Joe
Fulton Inteinatioral Tiade Comidor ("Fulion Corndor™y 1a1l Iine will provide a replacement 1oute
for 1l naffic 1w and from Gie Port inder the “Truman Hobbs Act, the LS Army Corps ol
Engincers detetmmed (12 August 1953 that the Bascule Budge was an “umcasonable
ohstinction to fiee navigation ™

3 lhe Federal government contributed $4 1 milhon for the cost of a new rail biidge 10 be
built t the same location  Local governments pmd $2 4 mullion 10 cover the added costs of
rclocating the eplacement bridge Lo the west m the following amounts

Port of Corpus Chiist Authonty $920,000
Cry of Corpus Chiist $880.500
Nugeces County S551,700

Operation of the Laft Bridge costs an average of aboat $1 1 muithon per yem

3 The Lift Budge 1s owned by the City of Corpus Chinsti The County operated the Lift
Bridge from 1959 unul 1998 [he Port has operated 1t since 1948

5 Cost-shanng for the 11t Biidge has changed ovar the yvears
Time Perind Cost Shaie %% By Lnuity
1959 19084 13 3% A3 3% (Poit, Cy. County)
1984 19490 S0%%/25%/25% (Pout, Uiy, County)
1990 — 1998 70%/15%/15% (Par, Criy, Couny)
19498 - Prosent 10U0% (Port)

The Lifl Bridgze was ovethauled 'n e carly 1905 at a cost of $11 8 million



6 Prior Lo September 29 2000, the Lift Budge went up and down an average of 35 times 4
diy (11502 umes i 2005)  In 2005, major stuctwal cracking was discovered m the hitng
system (South Tower sheayes and shalis)

7 Coneerncd that the Lift Budge could fal and block the ¢channel o1 ships as well as
rathioads and nueks, 1eplacement parts were ordercd 1o the South Tower 1n November 20LS
Parts for the South Tower aie cuntently mr stock  Now crackimg has heen discovered m the Nonth
Tower shaaves  Cracks have nearly doubled in size since Sepiember 20060 The lmgest ack
(depth) has grown from 0465 10 0 867" Combmed lengths of the crachs now cover 71% of
wtal shafl encumicience (55 8" aacked veisus 70 7" wotal)  Crachs m sheasve and shafts (i the
South Tower) have contnued 1o grow, Now cracking in the Notth Fower (east sheave) is also a
concern We do not have paits on hand for the North Towe

8 The ongima! 20" shafl has lust 7% of 118 cross-sectioral arca and 23% ol s shiength
{torstonal) - When the cracks double 1 size agan, the shait will then have lost 44% of 1y
stiength (torsional)  Fualute is corlein 1o ocewm by then  As a result of the Jdetenionation
expericnced with the Lift Bidge, we have examined all iepan alternatives (up position, down
postien, 1emave and remstall)  We also coordinated with mdustry, the City of Corpus Chust,
Nueces County, and the Tesas Department of Hanspoitation  All sepan options 1cquued
lengthy channel closuies, which would shut down local industiy

9 Accordingly. a decision was made 1o discontinue road tallic, allow only rail
{approximatcly Nive uams per day) The change went info efiect on Scpiembear 29, 2006 We
alsa decided to expedite the Fulton Corndor ranl construction  Also, we have been monoring
the Lift Bnidge’s condition on a darly basis sinec Septenmibes 2006

1Y Industy has adapted 10 the 1emval of truch baffic fiam the Lift Budge  FHowever unul
the Fulion Rail Comndor was completed on Septembar 6, 2007, there was no way 1o provide ail
access 10 facihies i the Port on the north swle of the Ship Channel without the use of the Lifl
Bridge

11 Failuwre of the Laft Bidge 1s caitam, 1l it continues (o operate 1 is only a question of
“when,” not “1f " The worst-case scenario 1s o5 1he Fift Brrdge to farl and jam m the partway-up
posiion I that event, ship unailic would be blocked und 1m] wraflic would he halted 1t may
take one o1 more months to remove the Lift Bidge span if it s atlowed e fail

12 i June 12, 2007, Pont stalf biiefed 1he Pont Comrussion on the following

A The Lift Brid ze has 1eachey the end of its econo wic nfe

B Contmued aperauon of the 11t Bidge poses an unacceptable nsh 1o the sate and
cfficient operanon of the Port

¢ Removal 1s now necessaiy fon the continued giowth of the Poit

13 Accorcingly, on Junc 12, 2007 the Poit Comnussion duected stalf to prepaie plans for
the 1icmoval of the 110 Budge and to proceed with temoval as soon as all agieements aie in
place



14, Qn September 11, 2007 cue (@ the safety 11sks imvalved o contmuitg 10 opcrate the Lifi
Bidge detarled above. the Port Co nmission ardered the Peit Auhonty w cease operauon of the
Liit Bridge and Jock it n the up position, as of thai day

15 4 1ecent PowerPomnt pesentation | prepmed for briefings on thuse matiers 1s attached for
the convemence of the reader It contains some picties that wall 1llustiate many of the pomts 1
have discussed i tus Affidas i

FURTHI'R AFFIANT SAITH NOT

Fiank C Biogan, Pk, RPLS

State of Texuys
County of Nucces

Sworn Lo and subsciibed before me on the 12 day of Septembe: 2007

atany Pdblic, State of Texas

{Seal)

D mg ¥

¢

Zx oo HANCY BANE HABLUEYZE
Tﬁyﬂ i Notary Punlic

& ’ STATE OF TEXAS
Mg 7 My Comm Bip 02-23-0005
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Lift Bridge and Rail Service
Presentation

Location of the Inner Harbor, refineries, railroads and
highways.

Current rail access to the Port.
» Union Pacific
> BNSF
>» KCS

History of the Lift Bridge.

Condition of the Bridge.

Need to remove the Bridge.

Replacement access via the Fulton Corridor.

Unresolved rail access issue (KCS vs. UP).



Port of Corpus Christi Inner Harbor
Tule Lake Lift Bridge Location

Tule Lake
Lift Bridge

PCCA Bulk
Terminal




Port of Corpus Christi Inner Harbor

Major Industry Location
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Port of Corpus Christi Inner Harbor
Key Issues

All three refineries have interconnected operations on
both sides of the Lift Bridge.

Refineries located “‘outside” the bridge depend on
processes located “inside” the bridge.

Lift Bridge previously provided the only means of
access to the north side of the channel for railroads.

Completion of Fulton Corridor provides a replacement
means of access.



Port of Corpus Christi Inner Harbor
Current Rail Access*

Nueces Bay

Tule Lake
Lift Bridge

ELEE TR A N

NI R A A s |

* In accordance with 1929 ICC Order all three railroads
have equal access to north side of the Inner Harbor
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Tule Lake Lift Bridge

Built in 1959 along with the Harbor Bridge at a cost of $6.5
million.

Purpose was to replace rail service provided by the old
Bascule Bridge.

Tule Lake Lift Bridge provides the only rail access to the
north side of the channel for all three railroads

Allowed the Port to continue growing.

Fulton Corridor will provide a replacement route for rail
traffic.



Tule Lake Lift Bridge

* Under the Truman Hobbs Act, the Corps of Engineers
determined (August 1953) that the Bascule Bridge was
an “unreasonable obstruction to free navigation.”

* Federal government contributed $4.1 million for the cost
of a new rail bridge to be built at the same location.

e Local governments paid $2.4 million to cover added cost
of relocating the replacement bridge to the west.
» Port of Corpus Christi Authority  $920,000

» City of Corpus Christi $886,500
» Nueces County $551,700



Tule Lake Lift Bridge

Operation costs average $1.1 million per year.

Owned by the City.

County operated the bridge from 1959 - 1998.

Port has operated the bridge since 1998.

Cost-sharing has changed over the years.
» 1959 - 1984 33.3%/33.3%/33.3% (Port, City, County)

> 1984 - 1990 50%125 %125 %
» 1990 - 1998 70%/15%/15 %
> 1998 - Present 100%

(Port, City, County)
(Port, City, County)
(Port)
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Tule Lake Lift Bridge

Lift Bridge was overhauled in early 1990s at a cost of $11.5
million.

Prior to Sept. 29, 2006, bridge went up and down 35 times a
day (10.562 times in 2005).

In 2005, major structural cracking discovered in the lifting
system (sheaves and shafts).

Concerned that bridge could fail and block channel for
ships as well as rail and trucks.

Replacement parts were ordered for South Tower in
November 2005. Parts have been ordered and received.

Cracking has been discovered in the North Tower sheave.

Parts are not in stock.
11



Tule Lake Lift Bridge

Sheave & Shaft Repairs
(South Tower)

138' Vertical Clearance
200' Wide Channel

300' Between Fenders

......

Large Tanker

2 Vehicular Lanes “Threading the Eye of the Zo&_m:_ B

1 Railroad Track




Tule Lake Lift Bridge

(13' Diameter)

Struts Added
For Support




Inside a Sheave

Cracking a . Hole(s) drilled in attempt to
59 R stop crack

e —

Struts added to
Reinforce Sheave
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Growth in Sheave Crack

Measurement & Date
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Cracks in Sheave

Typical Crack

- 08/21/2006
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Discoloration shows area
where cable is rubbing and
where it is not.

Area where cable is not rubbing is
where sheave section is collapsing.

4
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Outside a Sheave
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Cracking in Main
Support Shaft




Southeast Outboard Sheave
Crack Location & Depth

Length of Crack 20.5"
Depth of Crack 0.632"

8.0 X 494'D

Notes from Conam Inspection

Report June 19, 2007

Five Cracks Around Shaft
Depth Ranges from .5" to .9"
Length Ranges from 8" to 20.5"




Cracks in Southeast Shaft

CRACK ke
. 205° LONG
NEEP .

- N o P

LRLTRK &
L= "L ONG
D0 NEER

I P G ey
=7 LONG
Lo 50t NEER

v

FRACK =3
”A-. _|Dp.._“_ - ...m......”..._.
17,4947 NEED

e

SOUTHE=ST OUTEO2RD SHE='. B

b2
(1%



Cracks in Southeast Shaft

Cracks have nearly doubled in size since Sept. 2006.

Largest crack (depth) has grown from 0.465' to 0.867".

Combined lengths of cracks now cover 71% of total shaft
circumference (55.8" cracked versus 70.7" total).

Original 20" shaft has lost 17% of cross sectional area and
23% of its strength (torsional).

When the cracks double in size again, the shaft will then
have lost 44% of its strength (torsional).

Failure is certain to occur before then.
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Crack Size (in Inches)
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Tule Lake Lift Bridge

Examined all repair alternatives (up position, down
position, remove & reinstall). Estimated time one
week to ten days for each support tower.

Coordinated with industry, City, County and
TxDOT.

All repair options require lengthy channel closures
which would shut down local industry.

Decision was made to:

» Discontinue road traffic; allow only rail (approx. 5/day).
» Change went into effect on Sept. 29, 2006.

» Expedite Fulton Corridor rail construction.

» Monitor bridge condition.
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Tule Lake Lift Bridge
(Since Sept. 2006)

Industry has adapted to removal of truck traffic.

Cracks in sheave and shafts (South Tower) have
continued to grow.

Now cracking in North Tower (east sheave) is also a
concern.

Do not have parts on hand for North Tower.

Fulton Corridor rail will be complete by Sept. 2007.



Tule Lake Lift Bridge

Bridge failure is certain — only a question of
‘“‘when’’ not aamm..uu

Worst case scenario is for bridge to fail and jam in
the part-way up position.

Ship traffic will be blocked; rail traffic will be
halted.

May take two or more months to remove the span
if allowed to fail.

This is the Port’s “Levee around New Orleans.”’
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Tule Lake Lift Bridge

On June 12, 2007, Port staff briefed the Port
Commission on the following:

» The bridge has reached the end of its economic life.
» Continued operation poses an unacceptable risk to the safe and
efficient operation of the Port.

» Removal is now necessary for the continued growth of the Port.

The Port Commission directed staff to:

» Prepare plans for the removal of the bridge.
» Proceed with removal as soon as all agreements are in place.

Plans for removal will be ready in September
and bids should be available in October.

Removal could begin in November.
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Tule Lake Lift Bridge

A similar type lift bridge in LaSalle, Illinois, failed in July
1970.

Mode of failure was a break in the shaft.
This break occurred in the inboard side of the shaft.

Report stated that had the break occurred in the outboard
side of the shaft, ‘“a catastrophic failure could have
occurred.”

The cracking occurring in the Tule Lake Lift Bridge is on
the outboard side of the shaft.

The Tule Lake Lift Bridge could experience a catastrophic
failure that would close the Corpus Christi Ship Channel

for a long period of time, perhaps months.
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Impact on Local Industry & Nation

All three local refineries have production on both
sides of the bridge.

Failure of the bridge in the part way up or down
position would cripple all refineries.

Local refineries provide:
» 5% of nation’s refining capacity

Local refineries supply:

> 90% of jet fuel to Dallas- Fort Worth airport
» 100% of gasoline to Austin

Refinery closures would have a nationwide impact.
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Tule Lake Lift Bridge

Sheave & Shaft Repairs
(South Tower)

138' Vertical Clearance
200" Wide Channel

300' Between Fenders
Large Tanker

“Threading the Eye of the Needle”
1 Railroad Track 31

2 Vehicular Lanes




Unresolved Issue

e UP and BNSF have access to the north side of
the channel.

* The Tule Lake Lift Bridge has to be removed.

* Fulton Corridor provides alternative to the Lift
Bridge.

* KCS needs ‘“equal access*”’ (replacement
access) to north side.

* UP’s rights to serve south side customers will
not be diminished.

* 1929 Interstate Commerce Commission Order



Port of Corpus Christi Inner Harbor
Replacement Rail Access

MNORTH
Joe Fulton Int’l a

Road & Rail Corridor

UP, KCS & BNSF Have Nueces Bay
Equal Access Rights
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Tule Lake Lift Bridge

Port Industries of Corpus Christi (PICC) have
been consulted with about closure

PICC supports closure & removal of the bridge

Kansas City Southern (KCS) Railroad has
commissioned their own inspection
KCS’s engineer has stated:

— “Cracking has reached critical status”

— “Bridge should be taken out of service”

PCCA Staff recommends bridge be closed to all
traffic effective October 1, 2007
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EXHIBIT C

Executed Affidavit of Arthur Frederick Babin



STATE OF TEXAS

§
COUNTY OF NUECES

AFFIDAVIT OF ARTHUR FREDRICK BABIN

ARTHUR FREDRICK BABIN. being duly swom. deposes and says

| I am employed by the Port of Corpus Christi Authonits of Nueces County. Texas
("Port™) as Manager of Transportation My responsibilities include day-to-day dealing with the
three raslroads that serve the Port (the BNSE. Kansas City Southern, and Union Pacific). as well
as the other camers (walerbome and over-the-road) that serve the Port and the laeiliics in the
Port | have a BBA degree in Management and Transportation from lexas ech College 1 am
over 18 years ol age and am competent 1o execute this Affidavit

2 There are three refineries at the Port of Corpus Christi. owned by CITGO. i-lhim
Hills Resources (which in turn is owned by Koch) and Valero Each operates facihities located on
the South Side of the Inner Harbor Ship Chunnel. east and west of the Tule Lake Lift Brndge
Generally these facilitics are referred to as “east”™ and “west™ plants In some instances a “west™
plant may produce a product that 1s fimshed by an “cast™ plant and vice versa

3 Within cach corporate family, pipehines for shupping and receving products
between them connect these plants In one case however. a company’s east plant moves product
twice per day by barge to its wost plunt for further processing  There 1s no option other than to
barge the product [t that company were unable to move this product by barge due to the Lifl
Bridge being stuck in the “down™ position, the result would be the cessation of a vital refining

process at the west plant with catastrophic financial results for the refinery due 1o 1ts mability to



complete the refining process for fuels. particularly gasohne and diesel Additionally. pipelime
movements from east to west for certain semi-fimished produets would cease 1f the west plant
were unable to ship the fimished product by water due to inoperatiiny of the Lifi Bridge Gnen
the ught supplics of petroleum products tincluding gasoline and diesel tucl) at the present time.
such a disruption would quickly case prices to rise and perhaps shonages to occur

4 While any such disruption ol Port traffic by the Lifi Bridge being stuck in the
“down™ posiion would parucularly impact on inbound crude oil. the movement by water of
crude oil. feed stocks. refined and semi-retined products must also be considered as a whole For
example. 1t gasolhine, diesel. lube oul, petrochemicals. and other products could not be loaded 1o
ships and barges tor outbound movement from a west plant. storage capacity would soon be
filled. cast plants would be unable to forward products to west plants and the whole refinery

infrastructure would quickly become so congested that nothig would move

LA

The impact of such a disruption caused by the Lift Bndge being stuck i the
“down” position on the Port’s Bulk I'erminal must also be considercd. The Bulk Ternunal 1
located immediately west of the Lift Bndge The lerminal handles both import and export dry
bulk products. The Bulk Terminal regularly unloads ships ol the lollowing rutiie. sand. barite.
ore. furnace slag and coal

6. some of the rutile 15 discharged dircetly to trucks for immediate deliveny to a
local company for processing into a base ingredient {or paint pigments 'ood-grade ruule 1s also
used 1n consumer products This firm would be forced to shut down or. alternatively. be faced
with extremely increased transportation expenses for truching from another pont if the material
was unable 10 be reccived from the Bulk Termmal A much larger volume of rutile 1s discharged

directly from ships o covered hopper rail cars for movement to a company that produces

-J



tifanum metal, a strategic material Delays of any significance or the inabihty to recerve the
rutile would jeopardize the producuon of tianium metal

7 Burite 15 processed into the primary base ingredient for drilling fluids required n
the dnlling and maintenance of o1l and gas wells Three local receivers of bante are located n
Corpus Chnsti and depend on receiving regular shipments via the Bulk Terminal

8 Furnace slag 1s a major component in centain types of cement produced 1n the San
Antomo/Austin. Texas area

9. Alsa. occasional shipments of import coal through the Port supplement domestic
coal lor generation of electricity.

10 Approximately 1 5 million short tons per sear of petroleum coke. produced by the
three local refineries. are handled through the Bulk {ermmal This includes product loaded
directly mto deep-sea shups for overseas markets, and to open hopper ranl cars to move 1n unit
train quantiues to Mexico Locally produced pet coke 1s used as a fuel for cement manufacturing
and the production of electricily

11.  In summary. without access 10 the Fulton Corndor, 1I the Lifi Brndge becomes
stuck 1n the “up” position. rail operations by all three Rulroads serving the Port would cease. 1f
stuck 1n the “down™ position. vessel operations would ccase In either event. there would be
catastrophic efTects on the Port. the facilities within the Port arca. the local cconomy. and in my
judgment very quickly. on the economy of Texas and likels the natonal cconomy  Accordingly.
it 15 vitally important to the Port that the 1ssue of equal and unfetiered access by all threc
Railroads to the Port and to the facilities within the Porl area be resolved The Port has been

advised and behieves that the SIB 1s the only governmental entity that can resolve this matter



under the law. and therefore 1t respectfully requests that the STR act favorably and expeditiously
on the Petition being filed simultaneously herewith.

12 I have reviewed the Petition of the Port of Corpus Christt Authority of Nucees
County. lexas for Clarification and for Expediled Consideration and. except for legal argumem
contained therein, [ am both personally knowledgeable about the facts and hereby attest to the
accuracy of the factual statements therein to the best of my mformation, knowledge and behef

FURTHLR AFFIANI SAITH NOT.

(9 /b i

ARTHUR TREDRICK BABIN

Date %{)“léﬂ(é/f /‘/, 2”7

7} J
et Q
NotaryPublic
s TERESA A LUKAS
""%! Notary Public, State of Texas

My commission expires’ /5/ JEC OR . Pwj My Commsson Expres

“,

e g W December 14, 2008




EXHIBIT D

Map of Rail Access to Port
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EXHIBIT E

July 12, 2007 Letter to KCS



OF CORPUS CHRISTI July 12,2007

M. Muwhael Haverly, Chaman & L0
The Kansas City Southern Rwy Co

PG Box 219335

Kansas Ciy, MO 641219338

Rail Operations On _T'he Joe Fulton Corridor

Dear Mr Haverty

As you are awadre. the Port of Corpus Christr 1s currently constructing the Joc Fulton Cornidor that will prosvide new rail
and highway access to the north side of the Corpus Chnistt shap channel  Due to the rapidly deteniorating condition of
the lule Lake Lilt Bridge. construction of the Fulion Corridor 12ul line has been accelerated and completion 1s eapected
by the end of September of this year

Currently the Lift Bridge remains in the rmsed posiwon for vessel wraffic and 1s lowered only for rail movements as
required Should the 11t Bridge become stuck in the up position, rail wraffic would be unable 10 move 10 or from the
north side Should 1t become stuck in the down posiion the results would be catastrophic for the three local refinenies
who recenve crude o1l and feed stocks and ship finished products by water Upon completion of the Fulton Cormidor rail
line 1t wall become necessury 1o remove the Lift Bndge from service for all rinl movements. At that ume rail traific will
be able 10 move to and lrom the north side only via the new Fulton Comdor

Based un the 1929 1 C C decision we believe all the rarlroads currently serving Corpus Chnisti, or who may enter here
n the future. have unfettered access 10 the north side via the Fulton Comidor  (Uperanon of Fort Radroad Facilities ait
Corpus Chiast, Texas, Finance Docket 7407, 154 1 C C 193)  [he decision states in part *  that each of the carriers
entering Corpus Christi should have the right to equal access 1o the pont fucilines ™ and »  publicly owned raviroad
faciiies now evisting or heregfier comstructed on any properites of the Navigation District so as therehy 1o afford
every railroad entering Corpus Christi aceess thereto without discrimmation ™ (Decision at 194, 195 respectively)
In our view, the Fulton Corrider will simply provide a new, viable alternative for conunuing north side access for all
the railroads

If you dhsagree with our posstion that all railroads have equal access 10 Port rml facilities, we request you state your
disagreement 1n a wnitten response {o this letier, Please let us hear from vou by not lmter than July 30. 2007

Faecunve Director

ce Mr. Michael Chapman, St VP Operations

Website www ponofcorpuschnsh com
222 Power Stiear Carnus Chnstn TX 78401 = PO Anr 1547 (omos Chnsh TY 7R407 « TFI 1A RR?-5637 « €AY 741-RR7-7110



EXHIBIT F

July 12, 2007 Letter to UP



OF CORPUS CHRISTI July 12,2007

Mr John Gras. Lxec Dir Interline Marheting
Union Pacific Ralroad

1400 Douglas-Stop 1380

Omaha \T- 68179

Rail Operations On The Joe Fulton Corridor

Dear Mr G

As you are hwr e, the Purt of Corpus Christi 1s currently constructing the Joe 1 ulton Corndor that will provide new rail
and highway aceess to the north side of the Corpus Chnsts ship channel  Due o the rapidly deterroraung condition of
the Tule Lake 16t Bndge construction of the Fulton Corridor rail line has been accelerated and completion s expected
by the end of September of this year

Currently the Lifi Brndge rematns in the rmsed posinon for vessel traffic and 1s lowered only for rail movernents as
required Should the Lift Bndge become stuck 1n the up position, rail traffic would be unable to move to or from the
north side. Should 1t bevome stuck in the down position the results would be catastrophic for the three local refincries
whu recerve crude oil and feed stocks and ship finished products by water Upon completion of the Fulton Corndor ral
line 1t will become necessars 1o remove the Laft Bridge from senace for all rail movements At that ume rail trailic will
be able 10 move to and from the north side only via the new Fulton Cornidon.

Based on the 1929 ] C C decision we behieve all the railroads currently serving Corpus Christi, or who may enter here
n the future, have unfettered access (o the north side via the Fulton Comdor  (Operation of Port Radlroad Facilies a
Corpus Christ, Texus, Finance Docket 7467, 154 1 C C 193)  The decision siates wn part = that cach of the carriers
entering Corpues Christi should have the right to equal access to the port facilines . and = pubhcly owned raniroaa
Jacilwes now exisimg or hereaficr constructed on any properties of the Nevigation Disirict so oy therehy 1o affird
every rarhoad enterimg Corpuy Christt aceess thereto without diserimmanion . ™ (Decision at 194, 195 respectivelv)
In our view, the Fulton Comdor will simply provide a new, viable alternauve lor conunuing north side access lor all
the railroads

I you disagree with our position that all rallroads have equal access to Port rail facilities, we request you state your
disagreement in g written response 1o ths letter  Please let us hear from you by not later than July 30 2007

Sincerely vours,

John ' LaRue
kxecutive Director

o Mr Juck Koraleski, Iixec VP Markcung & Sales

Wabsite www portofcorpuschnst: com
222 Power Shies! Corpus Chush X 78401 = FU Bor 154) Corpus Chrish, 1X 78403 = IFL 341-882-5033 = FAX- 361-8H7-7110



EXHIBIT G

July 12, 2007 Letter to BNSF



OF CORPUS CHRISTI July 12, 2007

Mr Peter Richershauser. VP retwork Development
BNSF Railway Company

PO Box 961034

Fl Worth, 1x 76lol-0034

Dear Mr Rick &W

As vou ate aware, the Port of Corpus Chnsti 1s currently vonstrucung the Joe Fulton Corndor that will provide new rail
and highway access to the north side ol the Corpus Chrisu ship channel  Due fo the rapidly deteriorating condition of
the Tule  ake 1111 Bridge, cunstruction of the Fulton Cormdor rail line has been accelerated and completion 1s expected
by the end of September of this year.

Rail Operutions On The Jue Fulton Cornidor

Currently the Lift Bridge remains 1 the raiscd position for vessel traffic and 1s lowered only tor rail movements as
required Should the 1.aft Bridge become <tuck n the up position. rald traflic would be unable to move to or from the
north side. Should 1t become stuch in the down position the results would be catastrophic for the three local refinenes
who receive crude oil and feed stochs and ship finished products by water Upon completion of the Fulion Corridor rail
line 1t will beconie necessary W remove the Lift Bridge from service for all rul movements At that ime rail traffic will
be able 0 mose to and from the north side only via the new Fulton Corridor

Based on the 1929 L.C C. decision we beheve all the railroads currently serving Corpus Christi, or who may enter here
in the future, have unfettered access 1o the north side via the Fulton Comdor  (Operution of Port Rafroud Faciies at
Curpus Christi. Fexas. Fmance Dochet 7467, 154 JC C 193} The decision states 1n part* “...that each of the carriers
eatering Corpus Christi should have the right 1o equal aceess to the port facthities ™ and * publicl owned ) aifroad
Jacimes now existing or hereapier constructed on any propertics of the Naviganion District so as therehy to afjord
every ratlroad entering Corpus Christi aceess thereto withowt discrimmation ™ (Decision at 194, 195 respectinely)
In our view, the Fulton Cornidor will simply provide a new, viable alternative for contiuing north side aceess for all
the raifrowds

If you disugree with our position that all raroads have egual access to Port rail facihues. we request you slate your
disagreement in a wnitten response to this letter  Please let us hear from you by not later than July 30, 2007

Sincerely yours,

John!' | aRRue
Exccutive Director

ce Mi Rethin Bredenberg.
VP Service Design & Performance

Wehsite www portofcorpuschnish com
222 Powa: Street (orpus Chrsh TX 78401 = PO Box 1541 Corpus Chnsh, TX 78403 « TEL 361-882-5643 e« FAX 361-B82-7110



EXHIBIT H

UP Response to July 12, 2007 Letter



GL.ORGEM STURM m MS 1180
Genersl Manager Jount Facilities 1400 Douglas Street
Iele (402) 5442292 Omahe, Nebraska 68179

Esturmk@UP com Fax (402) 501-2313

August 10, 2007

Mr. John P. La Rue
Executive Director

Port of Corpus Christi

222 Power Street

Corpus Christ, Texas 78401

RE: Tule Lake Lift Bridge
Dear John:

This is in response to your July 12, 2007 letter to Mr. John Gray of Union
Pacific. As [ understand your letter, your position is that UP is required by a 1929
ICC decision (154 |1 C C. 183) to allow KCS to access the west end of the Fulton
Corridor from UP's Corpus Christi-Odem line instead of KCS' current access via
the Port's Tule Lake Lift Bridge, if the Port removes the bridge from service.

First of all, you should be aware that UP and KCS entered into an
agreement dated November 17, 2006 which provided for KCS access to the
Fulton Corridor from the west (Art Shoener, KCS' President, signed the
agreement for KCS). This agreement would have pemitted the Port to remove
the bridge from service without affecting KCS access to the Port facilities.
However, after the agreement was signed, KCS indicated that it was not willing to
carry out its side of the bargan, apparently at the direction of its Chairman,
Michael Haverly, so the agreement was never implemented. We remain willing
to give KCS access to the Fulton Corndor from the west under the terms of the
November 17, 2006 agreement. As such, you need to be discussing this with
KCS.

Tuming to the substance of your letter, there is nothing in the 1929 ICC
decision which requires UP to grant KCS access to the Fulton Comdor from the
west if the Port removes the bridge:

. First, your letter selectively quotes partial sentences from the 1929

decision out of context, apparently to create the impression that the
ICC was imposing some mandatory "access" requirements on the

UNION PACIFIC RAILROAD 1400 Douglas Street  Omaha, NE 68179



railroads serving Corpus Christt  In fact, the ICC was simply
describing the terms of the agreement it was being asked to
approve, and was not imposing any requirements on the apphcants
(154 1.C C at 194-195).

. Second, neither the decision nor the 1929 agreement purport to
impose any obligations on UP or its predecessors for the UP owned
track which is the subject of your letter This track is not part of the
"publicly owned railroad facilities now existing or hereafter
constructed on any properties of the Navigation District”. It is solely
owned UP trackage, and was consiructed and owned by UP's
predecessors long before the 1828 agreement and decision.
Further, KCS' predecessors did not obtain any access to this
trackage under the 1920 agreement or decision. KCS'
predecessors had no rights to use this trackage for any purpose
until 1996, when the TexMex railroad, (now part of KCS) received
overhead trackage rights on it in the UP-SP merger

. Thud, and most importantly, UP is not denying KCS access to the
Fulton Cornidor, or any other Port owned rail facilities. KCS has full
access to all of these facities {including the Fulton Corridor) via
Tule Lake Lift Bridge, which is the routing KCS has used since the
bridge was opened in 1959 It is the Port, not UP, which is
proposing to eliminate this access, by removing the bridge from
service. As you know, we have an existing agreement with the Port
(May 9, 2008) which allows KCS to temporarily access the Fulton
Corridor from the west when necessitated by bridge repairs.
However, we have no obligation under this agreement to allow KCS
access from the west if the Port eliminates KCS' existing access by
removing the bridge rather than repairing it. The November 17,
2006 agreement, of course, would have provided KCS with
pemmanent access from the west had KCS been wiling to
implement it.

Please call me if you have any questions or if you wish any further
information for your discussions with KCS

Sincerely,

SlS gl




EXHIBIT I

KCS Response to July 12, 2007 Letter



KANSAS CITY SOUTHERN

MAILING ADDRESS PO BOX 219335 - KANSAS CITY MO 641219335

MICHAEL R Haverry FOUNDED 1887

CHAIFMAN AN ) anne
CHCF EXECYTVE OFFICES fuly 18,2007

Mr John P LaRue
Fxecunve Director

The Port of Corpus Chrisn
PO Box 1541

Lorpus Chnsti, TX 78407

Dear Mr LaRue,

The Kansas Lity Southern Railway Company ("KCSR "1 1san receipt of sour letter of July 12,
2007 regarding “Rasl Operatsons On The Jue Fulion Commdor ™ We are awaie of the efforts of the Port o
Corpus Christr (*Port™) to construct the Jor Fulton Corridon (1 ulon Corndor™) su &% 1o pros ide rail
aceess w the north side of the Corpus Christs ship channel when the Tule | ake [ift Bridge ("1 ift
Bridge™) 1s enther removed or locked in the upright posiion  As vou hnow, we hasve had several
conversations with representalis es ol the Part regarding thes issue and look forward to continued
cooperanon with the Port on this project

Your letter accuratety depicts the holding of the 1929 1CC decision  Indeed. the notion of equal
access to all Port facihines and tracks for all railroads that enter Corpus Christ i« a consistent theme in
the numerous contracts and ICC/STB decissons goverming ratl operations at the Port 1t should come as
no surprise then that KCSR fully supports equal aceess to the Port facilities for all rlroads now serving
Corpus Chrisu. and Uns equal aceess should include the Bulton Corndor - We hape that the Port 13
working diligently 1o ensure that trachs connecting with and controlling access to the Fulton Cormridor are
avaulable for cqual usage by all railroads servmg Corpus Chrisn

While KCSR s supportise of the Fulton Comidor project, as we have told numerous Port
representatives, KCSR cannot support the removal (or lockg) of the Lift Bridge unless and unul
KCSR's equal access o the new | utton Cornidor trackage 15 guaranteed  Unfortunately, your letter does
not spectfically address that concem  Instead. sour lewer states that the Port will “Ju]pon complenion of
the Fulton Corndor rail Tme  remove the Lift Brndge from service lor all raill movements© KUSR
cannot and will not allow that o ocewr merely “upon completion of the Fulten Corridor hine ™ The
Fulton Cormidor trackage must be completed and KCSR's equal access (in terms of cost and time) to that
trachage must be guaranteed betore KCSR will acquieste o the removal of the Litt Bridge from rail
serviLe

KCSR appreciates our vern importam relationship wath the Port: We stand willing 1o work with
the Port and the other radroads serving Corpus Chrnvti 1o develop a plan that ensures equal access 1o the

Fulton Corndor by all railroads  Please let us know il we can be of assistance

Sincercly.

CATHEDRAL SQARE . 427 WEST 12w STREET . KANSAS CITY MISSOURI 64105



EXHIBIT J

BNST Response to July 12, 2007 Letter



w Pater J Rlckorshauser

Ve Bres dont
ratwnr, Dagvnomant

July 27, 2007

Mr John P. LaRue
Executive Director

Port of Corpus Chnsti
222 Power Street
Corpus Christi, TX 78401

Dear John:

Burlingiton Northorn
8anta Fe Corporation
280U Lou Mank Jr ve
Fortv/onth Taxas 76131 26256

15l B1/ 352 ofhG
fua BY7 352-7154
pete noka-anm ser@hnsf oo n

Please reference your letter 1o me dated July 12, 2007 regarding railroad rights to use
to the Joe Fulton Corridor that is presently being constructed as a replacement for the

Tule Lake Lift Bridge for access to the north side of the ship channel in Corpus Chnst,

TX.

We have reviewed the terms and conditions of the relevant agreements, including the
January 23, 1929 agreement, as supplemented and amended, and other related
agreements and concur with your conclusion that ail the railroads currently serving
Corpus Chnst have equal access to Port rail facilities, including the north side of the

ship channel via the Joe Fulton Corndor. In addition, BNSF has an independent night to

such access pursuant to the terms of the Settlement Agreement between BNSF and
Union Pacific imposed as a condition to the UP/SP merger by the Surface

Transportation Board.

If you have any questions, please feel free to cal' me at (817) 352-6686 t¢ discuss this

1ssue further

Sincerely,

J‘Ll_/}-- )%—\)

g

ra
Peter J Rickarshauser

cc' Rolin D Bredenberg, BNSF
Larry Lawrence, KCS
George Sturm, UP




EXHIBIT K

Notice of Lift Bridge Closure



Tryon, Ahren

To: Teresa Betzold
Subject: RE Re Lift Bridge Notice

—-- Onginal Message —-
From: Teresa Betzold

Chad_Chapman . Larry McLeroy , J Slubar , Kathy , Brian Pilinger , pwallesen@aol com , Rick Castillo , John

Stapp , Bill Wagner , Rick Lawrence , Rick Rewaniszyk , Larry Perryman , Biehl Company , Richard_Ludwig ,
Rocney . georgen@cctexas com , indale@cctexas com , Stacy Moore , Richard_ White , Tim_Trnimble , Capt
Jim Daoley . Adin Batson , Charles Milstead , Dennis Calhoun , David Cave , Mark Barnger , Shelly Hacker ,
Tom Fanning , Jeff Logue , claudia lobell@co nueces tx us , Jeff Holley . Rudy Garcia , Edith_Clarke ,
michaelostos@dix-fairway com , Cecil Avila , Howard Gillespie , Dean_Coulson , Charles Brough , Alvin
Saathoft , Ana Abarca , Diane LaRoe , Kenny Ragsdale , Mike Cain , Richard Faris , Timothy_Leitzell , David
Stone , Dean Leber , Diane Tamez , Jason Tucker . Jimmy Moulds , Roger Tennapel , Thomas Lancaster,
Eillette Green , Mauricio Rosales , Sherman Estes , Shermin_Estes , Pat Lynch , Raymond_Oliveira , Fred
Ortiz , Walter Kittelburger , Susan Nelson , Gilbert Ortega , achunko@gwir com , bjasper@gwrr com ,
Jbenz@gwrr com , John_Slubar , Orlando Perez , Raymond Butler , 1ss corpuschnsti@iss-shipping com ,

Gaspar D'Anna , ashoener@kesouthern com , dfreeman@kcesouthern com , jnney@kcsouthern com ,

mchapman@kcsouthern com , mhaverty@kcsouthern com , Pat Fisher , Wayne Boid , Frank Wiseman , Mike
Wike , Mike_ Wike , Stacey Brown , Kevin Kauk , Ben Bentley , Dion Fudge , Robert Hanson , Wes O'Neil .

Wes O'Neil , Greg Bezdek , Doug Wampler , Jon_Sherndon . Scoft Walker , Pete Peterson , Homer Hines ,
Frank Bulges , Knistin Malone , Alan Bunn , John Metz , Larry Maifeld , Mike Gittinger , Michael Vest, Don
Higginbotham , David Crawford . Jack Rice , Bob Bailey , Al Speight , David Solis , Jerry Cotter , Jim_ Burns .

Mauricio Rosales , Roger Sanderfer , Sue , Dennis Hansell , Tony_Tedesco , Frank Newchurch , Jerry

Hooper , Captain Eddie Rendon , Barry Snyder , Jackie Yardiey , lhanna1@stx rr com ., Johnny Rozsypal ,
Ralph Rubalcaba , aberrera@texaslehigh com , Gary_Eddins , Kenny Hucker , Ron Renz , Tngeant , Dimitnios
Gavakis , Patnck Beam , gsturm@up com , jkoraleski@up com , jrebensd@up com . jtgray@up com,
OJDURKIN@up com , rmjohnso@up com , Richard Bailey , Timothy McDaniel , Diane Kahna , Lt Jay , John
Zarbock , Michael Warner , LTJG Patnick Marshall, Peter Simons , Robert Lefevers , Captain_Paulison , Lt
Trawis_Collier , Tyler McGill, Bl Magness , Dennis Payne , Don Parker , Glen_Memitt , Gregory Anderson , Ins
Haese , Joe Harrington . Pat Newman ., Steven Payne , lvalls@vallsgourp com , Valls Shipping , Frank
McNiff , Niels Aalund , Raymond Duget , Robert Cornelison , Ron_Rowe

Sent: Tuesday, September 04, 2007 3 40 PM
Subject: Lift Bndge Notice

This is to notify all customers of the Port of Corpus Christi and users of the Tule
Lake Lift Bridge that the Port of Corpus Christi is planning to stop operation of
the Tule Lake Lift Bridge beginning on October 1, 2007, or before should its
condition, which is deteriorating, so require. Rail access to the north side of
the Inner Harbor will be available via the Fulton Corridor Rail connection. The
Lift Span will remain in the up position for an indefinite period of time while
plans are being made to remove the bridge.

The Port Commission will formally consider this action at the September 11,
2007 Commission meeting which will start at 9:00 am at the Ortiz Center. This
notice is being sent to give everyone as much notice as possible.

We regret any inconveniences that this may cause. As you are aware the Tule
Lake Lift Bridge has serious structural cracking in the lifting machinery and is

9/11/2007



being closed for safety reasons.”

If you should have any questions regarding this project, please contact Frank
Brogan, Director of Engineering Services @ 885-6133.

Port of Corpus Christi
www.portofcorpuschristi.com

Teresa Betzold

Port of Corpus Christi Authority
Operations Administrative Assistant
(PH) 361-885-6178

(FX) 361-881-5162

><((((°>,.0 " . ><((((0>
T><((((0>, L > <((((0>

No virus found in this incoming message.
Checked by AVG Free Edition.
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EXHIBIT L

KCS Letter to Customers Regarding Lift Bridge Closure



‘18/2807 10:20 3618841504 CCTRR PAGEAGUEUB?.l
@9/.8/2007 11:25 18662142256 RAILLINK

-10-2007 85590 FROM: 0. 18562142256 P1
SEPmau. 35‘%%‘? WIAERR  CEC WL 1

KANSAS CITY SOUTHERN
4801 $IMEVEPQRFELANCHARD MY » BHAVIRCRT (OUMSANA T1107

Sopiember 7, 2007
JDear Vahwdd Customor.

On Scptomher 4, you receivod an somall from Torese Beonld on behwlf of the Port of
Corpus Christi ("Port™). Actartting o thal e-mail, the Pari is pisnning fo stop opesation
of the Tuie Lake Lilt Bndge beginning an ar befure Oczober §, 2007, took it tuto the
upright poshion for an indefinhe period, and oventually romove the bridge. Despits the
Pozt clximing that "ty aocesy to the north side of the Enmor Harbor will be avaifabdle vin
the Pulton Corvidar Rajfl comection,” that statement Ui nut socuraie,

KCS does not have & direot connoction to the Fulton Corridar Rail connection. XCS does
heve overhzad tckage tighty over UP’s line that connects With the Mulion Casridor, but
UP clsiou those rights do nod allow KCS 16 scceas the Rolton Cartidor. The Pert and
KCS have boen unabls lo coovince UP stherwisc. Accordingly, If the Tule Lakes Lift
Bridge ls 1aken cut af servico as plaaned, RCS will nar be able to maintaln vl sccesy to
the Inner Harboe shippers (i.0. hose en the north aide of the ship ehannel); conlrary to the
Port’s ropreseatatiomy in theilr Septamber 4 e-moll, Without accoss W the Puitan Corrldor
or same altermative arrangemcat, KCS will bo forcad te erubargo servise t such shippers,

I you dexjre cantinued service by KCS, you need to notify the Purt immedataly of your
apposition to its plans to remove the Lridge from saxvice sad request that the Port ake
fmpediate action o repair und rehadilitatc the bridpn. Tn the meantime, while tha bridge
Is being repaired und rehabiliaed, which may n fact require s temporary closing of tho
baidge, please notify the Part of your naad fue KCS sorvioc and reqnest the Post 10
quickly reach 1 satommeodation with UP wo onsirs that KCS can scovss the Pulton
Corvidor Rai! connection. The Port Commilasion will formally consider its proposed
acuon af #ta Scptombar 11, 2007 Commission meeting, which stanz a 2:00 am a2 the
Ortiz Center, Your presencs and comwents st that hoaring would be helpful. If you ure
urbis't0 pruvide your comments direclly to the Port, please put your comments in &
letter or c-mail divocied to me and 1 will uttermpt 1o have thoss conmments insetted inte the
record & the Part’s hearing.

David Recves
316983-1387



EXHIBIT M

UP Letter to Port Authority Regarding Notice of Lift Bridge Closure



GLORGE M STURM MS 1180
Geeneral Manager Joint Mactliues 1400 Douglas Sireet

Tele (402) 543-2292 Omaha, Nebraska 68179
gsturmigUI* com Tax (402) 501-2313

September 7, 2007

Mr. John P La Rue
Executive Director

Port of Corpus Chnisti

222 Power Street

Corpus Christi, Texas 78401

RE. Tule Lake Lift Bridge
Dear John.

This 1s in regard to the notice put out by the Port of Corpus Christ: on
September 4, 2007 related to the Port's decision to discontinue operation of the
Tule Lake Lift Bridge (Lift Bridge) effective October 1, 2007 UP believes 1t is
necessary to make sure that there are no misunderstandings regarding access to
the north side of the Inner Harbor via the Fulton Corndor Ral Connection
subsequent to that closure by the Port,

ltem #2 of our letter agreement dated May 9, 2006 governs UP's
obligations to provide KCS with temporary, alternate access to the Fulton
Corndor Connection in the event the bridge is removed from service It provides
that "Temporary access will continue untl .. the appropnate governing
authority makes a decision not to repair/replace the Lift Bridge" The Port’s
September 4 notice states that the Lift Bridge will be held out of service “...in the
up position for an indefinte penod of time while plans are being made to remove
the Bndge . *  Therefore, it I1s clear that the governing body of the Port has
already decided not to repair/replace the Lift Bridge. As such, UP has no
obligation under the May 9 agreement to provide KCS with alternate access via
the Fulton Corrnidor Rail Connection.

As | stated in my leiter of August 10, 2007, UP and KCS executed an
agreement dated November 17, 2006 which would have provided KCS with
permanent, alternate access to the Corridor via UP But, after the agreement
was signed by both parties (KCS' president signed for KCS), KCS unilaterally

UNION PACIFIC RATLROAD 1400 Douglas Street  Omaha, NF 68179



refused to carry out its side of the bargain UP remains willing to provide KCS
access to the Corndor under the terms of this agreement However, UP 1s not
willing to reward KCS' sudden and inexplicable rejection of its agreement with UP
by providing access on terms which are different than those to which KCS
previously agreed

Please call me if you have any questions regarding this matter.

Sincerely,

]
'

i = X

~7




EXHIBIT N

Port Commission Resolution to Cease Operating the Lifl Bridge



RESOLUTION TO CEASE OPERATING
THE TULE LAKE LIFT BRIDGE

WHEREAS, the Port of Corpus Christi Authority of Nueces County, I'exas ("PCCA").
the City of Corpus Christi ("City"), and the Counly of Nucces ("County™) entered into an
Agreement cffective as of October 1, 1998, regarding the ownership, operation, and maintenance
of the Tule Lake Lift Bridge (the "Operating Agreement"); and

WIIEREAS, under the terms of the Operating Agreement, the parties agreed that the City
would continuc to own the Tule Lake Lift Bridge (the “Bridge"). but PCCA would operate and
maintain the Bridge. and

WHEREAS, the Port Comnussion believes that continued operation of the Bridge
presents an unacceptable safety risk to persons, vehicles, railcars, and vesscls passing over and
under the lift span of the Bridge (the "Lifi Span"); and

WHEREAS, the Port Commussion also believes that continued operation of the Bridge is
likely to result in the Lift Span becoming an unreasonable obstruction to navigation of the Inner
[Tarbor of the Corpus Christi Ship Channel (the "Inner Harbor") west of the Bridge: and

WIIEREAS. the Joe Fulion International ‘[rade Corridor (thc "Fulton Corridor”) will
provide railroad and vehicular access to the north side of the Inner larbor: and

WIIERLEAS. rail access to the north side of the Inner Iarbor 1s now available via the
Fulton Corridor rail: and

WIIEREAS, PCCA has prepared and is ready to file a pettion with the United States
Surface Transportation Board seeking clarification that all railroads now serving Corpus Christi
have equal access to the north side of the Inner 11arbor;

NOW. THEREFORE. BE Il RESOLVED that. due to the safety and busincss risks
involved in continuing 10 operate the Bridge, the Port Commussion hereby orders PCCA to ccasc
operating the Bridge on September 11, 2007; and

FURTIIER RESOLVED, that the Lill Span of the Bridge be locked in the up position
until such time as plans arc implemented to remove the Bridge; and

FURTHER RESOLVED, that the appropriate persons at the City and County be notified
that PCCA has clected to ccase operating the Bridge due to the unsafe condition of the Bridge:
and

FURTHER RESOLVED. that the Executive Dircctor and Director of Lngineering. or
either of them, arc hereby authorized and directed 10 enter into ncgotiations with the City and
any other partics they deem appropriate for the removal of the Bridge and related structures as
soon as possiblc.

'l11433

148 25395



BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No 7467

Finance Docket No 32760 (Sub-No. 13)

PETITION OF
PORT OF CORPUS CHRISTI AUTHORITY OF NUECES COUNTY, TEXAS
FOR CLARIFICATION AND FOR EXPEDITED CONSIDERATION

| hereby cenily that | have served this 14th day ol September, 2007. one copy of the

foregoing "Petntion of Port of Corpus Christi Authority ol Nueces County, Texas for

Clanfication and for Expedited Consideration.” by hand delivery or Federal Express, and by

electromie mail. to the tollowing

Paul Hoterer. Esg

Vice President and General Counsel
Attn.: Jake DeBoever, Esq

Burlington Northern Santa Fe Corporation
2650 Lou Menk Drive

Fort Worth, TX 76161-2830

William Mullins. [sq

Baker & Miller PLLC

2401 Pennsylvama Avenue, N.W | Suite 300
Washington, DC 20037

Wilham Wochner, 'sy

Vice President and Interim General Counsel

[he Kansas City Southern Railway
Company

Attin' David Reeves

427 West 12" Street. Canal Square

Kansas City, MO 64105

J. Michael lHemmer, Fsq

Senior Vice President Law and General
Counsel

Attn Lawrence Wzorck

L nion Pacific Railroad

1400 Douglas Strect

Omaha, NE
—— ‘\__________ )

Ahren 8. Tryon

Attorney for Port of Corpus Christt Authority of
Nueces County, Texas



