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September 14,2007

Expedited Mandlmu. and Consideration Requested

By Messenger

I he Honorable Vernon A Williams
Secretary. Surface '1 ransportation Board
395 F. Street, S W
Washington, DC 20024

SEP 14 • ( , /
Pan 01

Re. Hnance Docket No 7467, Operations of Port Railroad Facilities at Corpus
Chnsti. I X: 1 mance Docket No. 32760 (Sub-No 13), Resonsive Application,
The Texas Mexican Railroad Company

•

Dear Secretary Williams'

I-nclosed for filing in the above-referenced proceedings are the original and ten copies of
the "Petition of the Port of Corpus Chnsti Authority of Nueces County. IX for Clarification and
for Expedited Consideration." Given that Union Pacific Railroad Company has taken the
position that Kansas Cily Southern Railway Company may not have access to facilities in the
area of the Port ol Corpus Chnsti. despite prior orders of the ICC and the S PB permitting the
same, we are seeking expedited consideration and handling of this Petition

Respectfully submitted.

. I
Michael 1- McBndc
AhrenS 'Ir\on

ec (w/encl ) All Persons on Semce I ist

Attorneys Jor Port of Corpus Christi
Authority of Nuew.\ County, TX



EXPKDITK1) HANDLING. RESPONSES. AM) DECISION REQUESTED

BEFORE THE
SURFACE TRANSPORTATION BOARD

Hnance Docket No. 7467

OPERATION OF POR'l RAILROAD FACILITIES A V CORPUS CHRIST1. T

Finance Docket No. 32760 (Sub-No 13)

RKSPONSIVn APPI 1CATION-THE TEXAS MEXICAN RAILWAY COMPANY

PETITION OF
PORT OF CORPUS CIIR1STI AUTHORITY OF NUECES COUNTY, TEXAS

FOR CLARIFICATION AND FOR EXPEDITED CONSIDERATION

INTRODUCTION

Pursuant to 5 U S.C § 554(c) and 49 L'.S C § 721, the Port of Corpus Chrisli

Authority of Nueces County. Texas ("the Port Authority") respectfully petitions the

Surface Transportation Board ("Board" or "STB") to maintain the status quo by clarifying

that, now that the Fulton Trade Corridor rail line is ready for operation and will replace

the I ule Lake Lift Bridge ("Lift Bridge") (because the Lift Bridge wil l be remo\cd from

sen ice for safety reasons), the three Railroads now serving the Port oj"Corpus Chnsti

("Port") (BNSI Railway Company ("BNSF"), Kansas City Southern Railway Company

("KCS"), and l-nion Pacific Railroad Compam ("UP")) (collectively, the "three

Railroads") will continue to have equal access to the Port pursuant to authority granted

herein by the Interstate Commerce Commission ("ICC") in 1929 (154 I C C 193 (1929)



("the 1929 Order")), which authority remains in effect to this day, and pursuant to

trackage rights granted by the Board m its 1996 order approving the merger of U P and

Southern Pacific Railroad Company ("SP") (the "1996 Merger Order")3

For the reasons explained herein, time is of the essence with respect to this

dispute, and therefore the Port Authority respectfully requests expedited replies to, and

resolution of. this Petition

Until recently, the Lift Bridge presided the only access to rail lines crossing from

the South side to the North side and vice versa of the Inner I larbor of the Port, but all

three Railroads had equal access to the Lift Bridge and to the short-line railroad serving

the Port in accordance with the 1929 Order. However, due to the geography ofthe Port

and the location ofthe various rail lines leading to it, physical access to the new Fulton

1 radc Corridor rail line will require access to the Odcm-to-Corpus Chnsli segment of

LP's Corpus Chnsti Subdivision line (and a detailed operating agreement among the

railroads involved), which access is already provided for via KCS's and BNSF's trackage

rights over that segment of U P's line pursuant to the 1996 Merger Order To assist in

understanding the geography and respective locations ofthe Inner Harbor and its Port

facilities, a basic map of the Inner Harbor Port Related District ofthe Port of Corpus

Chnsti is attached hereto ab Lxhibit A Important points along the Inner Harbor arc

marked thereon.

.Vcv ci/iw fVwtva County Navigation District \'o I itl al. Contraction and Operation in A'wtvd County.
/(.•j,330 ICC 717 729-30,735 (1967) (current means ol operations and service are most efficient and in
the pub] ic interest)
: Unnm PacijicfitnutMrn Faciflt l/tr^r, I S I H 233 (1996), ajj'dwb nom, tte\iern Coal Traffic
LtfugfM\ .S7B, I6«*l- 3d775 (DC Cir. 1999), Unntn fuctjicSinafhfrnP*.i]h A/trxir.3S.I '* 103°
(1998)
1 In the event ihc Board may determine that this Petition 11 more appropriately considered as a petition for
a declarator* order, the Pon Auihurn\ hercbv requests such a declarator)1 order, and a determination that no
filing fee is due for thu> Petition because the Port Authority is a "government entity" within the meaning of
4 9 C P R § 10022(e)



Despite continuing maintenance of the Lift Bridge by the Port Authority at its

considerable expense, the Lift Bridge is now in a very deteriorated condition Because of

the condition of the Lift Bridge, on September 15,2007, the Port Authority intends to

replace it with 7.1 miles of track that will connect to the existing rail lines along the north

side of the Port's Inner Harbor to create the Fulton Trade Corridor The Trade Corridor

rail line is now ready for service and will commence operation when the Lift Bridge is

removed from service.

'1 he Lift Bndiie is in such a precarious condition that it could have failed in any

number of ways, as described in the Affidavit of Frank C. Broaan. attached hereto as

Fxhibit B Such failure could have occurred at any time, potentially leaving (because of

a dispute between two of the three Railroads, UP and K.CS, discussed below) one or more

of the three Railroads without a means to reach the North side of the Inner Harbor to

service their customers on the North side of the Inner Harbor

Mr Brogan's Affidavit also explains that a failure of the Lift Bridge poses safety

concerns and potential obstacles to shipping in the Inner Harbor. The Affidavit of Arthur

1 redenck Babin. attached hereto as Fxhibu C, further explains that, if the Lift Bridge

becomes an obstacle to shipping a substantial amount of the Nation's supply of petroleum

products which are produced by three refineries with facilities located cast and west of

the Lift Bridge (and thus not accessible to tankers bringing crude oil to the refineries), the

Nation's supplies of gasoline and other vital petroleum products will be placed in

jeopardy in a matter of days Other substantial Port users' facilities that arc dependent on

rail service, such as the terminal grain elevator operated by Archer Daniels Midland

("ADM") and the Port Authority's Bulk Terminal, could also suffer adversely.



Pre\ ious Resolutions adopted by the Port Authority's governing body, the Port

Commission, prohibited the removal of the Lift Bridge from service, absent for reasons

of safely, until all necessary agreements were in place with the three Railroads serving

the Port to permit each of them to have equal access to the Port, as each now does

pursuant to the 1929 Order. Despite efforts by all parties, agreement among them on the

principle of equal and unfettered access to all Port rail facilities by all three Railroads

\vhen the Pulton Trade Corridor replaces the I.ill Bridge has not been accomplished

'[ he Lift Bridge recently reached such a state of deterioration (due to serious

structural cracking m the lifting mechanism) that the Port Commission ordered the Port

Authority to remove the Lii\ Bridge from service, effective September 11, 2007. After

removal of the Lift Bridge from service, the Fulton Trade Corridor will provide the sole

method of rail access to the North side of the Inner Harbor of the Port. Resolution of the

issues described herein related to the Railroads' equal and unfettered access to all of the

facilities in the Port has therefore become critical to ensure that the Port and its customers

continue to receive rail service as contemplated by the 1929 Order.

Therefore, the Port Authority reluctaniK comes to the Board seeking clarification

of the 1929 Order ol the ICC herein (\vhich remains in effect to this day) that, when the

Fulton Trade Corridor replaces the Lift Bridge, each ol'the three Railroads will continue

to have equal and unfettered access to all Port Authority rail facilities, and may exercise

or continue to exercise certain trackage rights granted under the 1996 Merger Order in

furtherance of such equal and unfettered access to those Port facilities

In view of the extreme urgency of this situation, and for the reasons stated in more

detail below, the Port Authority respectfully requests expedited consideration of this



Petition, and an order thai the three Railroads' replies hereto (if any) be filed within live

business days ofthe filing date of this Petition.

STATEMENT OF FACTS

1. The Port Authority, the Three Railroads, and Their Equal and Unfettered

Access to the Port. The Port Authority is a Na\ igation District and political subdivision

ofthe Stale of Texas Under the 'Icxas Constitution. Texas Water Code, and related state

laws, the Port Authority is a separate and distinct entity of Nueccs and San Patncio

Counties governed by its Port Commission (comprised of seven appointed

Commissioners) ll operates the Port, one of the deepest along the Gulf of Mexico coast,

and is a major mtcrmodal shipping and trade center, ranking sixth among all ports in the

United States in terms of total tonnage handled per year. BNSF, KCS, and UP all serve

the Port, through interchanges \\ilh the Corpus Chnsti Terminal Railroad, Inc. ("CCTR"),

a short-line railroad independent of all three Railroads.

2. Facilities in the Port. Major chemical manufacturers and numerous other

industries operate in, or regularly use, the Port to facilitate national and international

transportation of their products. Kxhibil C at 112-11 fhree large petroleum refineries,

owned and operated by Valero, Flint Hills Resources and Citgo, operate within the Inner

Harbor ofthe Port, the Port Authority believes that the petroleum refineries provide

approximate!) 5% ol the Nation's gasoline and other vital petroleum products

1-xaminalion of l-.\hibit A reveals that the three refineries are lo the southwest and

southeast ofthe Lilt Bridge, \vith other facilities to the north ol the Lift Bridge, and that

in the event the Lift Bridge is disabled so as to be an obstruction to navigation, the

tankers that otherwise provide crude oil to the three refineries will not be able to do so



Kxhibil C at fl 3-4 The refineries operate on a just-in-time basis, so thai if the tankers

cannot provide the crude oil on a timely basis, the refiners will be shut down. Shut-down

of the three refineries in the Port would send a shock wave through the oil markets.

Given the present market conditions for gasoline in the Nation, the ripple ellccl o! the

shut-down of the three refineries is obvious and need not be discussed at length In

addition, ADM currently operates a terminal grain elevator on the north side of the Inner

Harbor that loads large quantities of export grain to ships and rail, and the Port Authority

operates a Bulk Terminal \shcrc large amounts of locally produced petroleum coke is

loaded to ships for overseas markets and also loaded on rail for export to Mexico.4

Any or all of these elements of the operation of the Port depend on the efficient

operation of the three Railroads serving the Port Accordingly, a partial or complete shut-

down of the Port operations, due to a dispute between two of the three Railroads, could

have a serious el feet upon the economy of the Stale of Texas and the Nation.

3 Port Authority Rail Facilities. The Port Authority owns approximately 35

miles of terminal rail facilities wilhm the Port to facilitate rail transportation originating

and terminating at Ihc Port 5 The Port receives service from ihc three Railroads through

interchanges with CC'I K over Port Authority rail facilities.'1 The Lift Bridge was the sole

method of access for all railroads to move traffic to and from the north side of the Port's

Inner Harbor and the Common Interchange Yard, fhis configuration of rail service to

4 Moreover, the Port Authority is designated as a Strategic Seaport by the United Stales Army During the
build-up tor the Iraq war and thereafter, enormous amounts of war material and many support personnel
were shipped from the Port In the event ol an emergency requiring the Army to use the three Railroads to
move units from their horts (Mood and Bliss in Texas, Carson m Colorado, Kiley in Kansas, Sill in
Oklahoma and Polk in Louisiana) from which they preuousK shipped units to the Porrb) rail, a disruption
of rail facilities or the Port itself could create a serious logistical problem for the Army

The Port Authorit)-owned tracks arc identified as solid dark blue lines on the map attached hereto as
Exhibit D
6 The portion of the Corpus Chnsli Subdivision line that enters the Port area is depicted in Exhibit I) as an
orange line



and from the Port has remained virtually the same since 1960. and the rights conferred by

the 1929 Order remain in effect Certain changes since 1960 in control of the three

Railroads providing service to and from the Port are described next.

4 The 1929 ICC Order In the 1929 Order, the ICC granted a certificate of

public convenience and necessity to (1) Tex Mcx, (2) a predecessor of UP,7 and (3) the

SP, so that each could operate over the railroad facilities of the Port Authority (which was

then known as the Nueces County Navigation District No 1 ("Navigation District".))

Prior to issuance of the 1929 Order, the ICC denied a rail earner's application to be the

sole operator of the Navigation District's railroad properties because the ICC found that

"such operation would not properly serve the present and future public convenience and

necessity, but that each of the carriers entering Corpus Chri&li should have the right to

equal access to the port facilities at that point." /</. at 194 Deciding in lavor of equal

access for all three railroads then serving Corpus Christi (MP. SP, and Tex Mex). the ICC

found that the joint application it approved in the 1929 Order represented "the solution of

the problem reached by all of the parties at interest." Id Accordingly, the 1929 Order

allowed the three railroads then serving the Port—MP, SP. and Tex Mex—to jointly

operate over the Navigation District's rail facilities This was done through the Corpus

Christi I crminal Association ("CC I'A") 8 Under the 1929 Order, each railroad that was a

member of the CCTA, and any railroad that subsequently became a party to the CCTA

agreement, was to be granted access to the Port rail lines "without discrimination " Id at

195

' In 1929, Missouri Pacific Railroad Company ("MI"") was UP's prcdcccssor-m-interesi serving ihe Port
* 1 he CC IA was lormcd pursuant 10 an agreement between TCA Mex. Ml1, and SP, and the Navigation
Dislriu Id I ach of the railroads ihdl signed ihe agreement creating the CCTA would operate the
Navigation District's rail lines for revolving one-year terms for the mutual benefit ot all CCTA members.



5. Tulc Lake Lift Bridge. In the late 1950s, the City of Corpus Chrisli

commenced construction of the Lift Bridge to replace an older bascule bridge that

provided access to the north side of the Port Ship Channel In 1960. CCl'A members

entered into un agreement, entitled the "Corpus Christi Railroad Relocation Project

Primary Agreement" ("1960 Agreement"). The 1960 Agreement provided for removal of

the bascule bridge and use of the then-new Lift Bridge (then called the Upper Harbor

Bridge) for rail sen, ice to ihe North side of the Inner Harbor, and lor realignment or

transfer ol trackage to provide access to the new Lift Bridge. The Navigation District

then constructed the Savage Lane Line lo connect Tex Mcx's lines to the south and west

of the Lift Bridge, and established a Navigation District-owned common interchange yard

where each of the Railroads sen mg the Port could interchange traffic.

1 he 1960 Agreement and the resultant switching and interchange operations of

the Railroads serving the Port, via the Sa\age Lane L me and the line owned by MP to the

west of the Port (now UP's Corpus Chrisli Subdivision line), were approved in a series of

ICC orders dating from 1960 Texas <£ AViv Orleans Railroad Company Abandonment in

Corpus C hriAti. \ueces County 'lex , 1 inance Docket No. 21325, 3171 C.C 245 (I960):

\'uectf& County Navigation District No 1. til al. Construction and Operation in Nuttces

County, 'lex. Finance Docket No 21326. 3301.C.C. 717 (1967) None of these orders

altered the rights and responsibilities of the Railroads created by the 1929 Order.

Tex Mex traffic to and from the Port facilities and the Lift Bridge historically

traveled via a fex Mex line between Corpus Christi and Laredo, Texas. MP (now UP)

trulTic to and from the Port area and Lift Bridge traveled via what is now UP's Corpus

Chrisli Subdivision rail line, between Corpus Chrisli and San Antonio. 'Ie\as.

'' Die Sjvage Lane Line is depicted in kxhibit 1) as a north-south oriented solid green line



6 The Tex Mcx/KCS and UP/SP Mergers. In 1995, KCS acquired a

controlling interest in Tex Mex. When the STB allowed UP and SP to merge, the Board

granted trackage rights to lex Mex o\er certain UP lines.10 In the 1996 Merger Order,

the Board, rccogni/mg the potentially deleterious effects the UP/SP merger could have

on competition throughout Texas and upon U S.-Mexico rail traffic, "crafted specific

remedies addressing particular problems . ," including "trackage rights for the Tex Mex

from Corpus Chnsti to Beaumont to ensure that this small carrier can continue to play its

important role in international service " 1 S.T.B. at 373. As is relevant to the instant

proceeding, the Board granted trackage rights to 'I ex Mex o\cr the Odcm-lo-Corpus

Chnsti segment of UP's Corpus Christi Subdivision line UP then requested that the

Board limit Tex Mex's trackage nghls on that segment of UP's line to Tex Mex freight

moving to or from Laredo or to points on the line lhat were not already served by MP or

SP.1' I lowcvcr, the Board recognized the importance of I ex Mex's continued access to

the Port facilities and thus refused to limit lex Mcx's trackage rights to and from the

Port I2

Subsequently, KCS filed a notice of exemption with respect to its acquisition of

all of the trackage and operating rights of Tex Mcx.13 On that same date, KCS also Hied

a notice of exemption stating that Tex Mcx had granted KCS local and overhead trackage

10 Union PauJitrtStattkern I'uajii. Merger, I S'l 13 233 ( 1 996 », aff'd wb nom . W&tern Coal Traffk
v STB, IbV I- 3d 775 (D C Cir 1999), Union Pacifu.'Southern Pacific \ferger, 3 S 'I 13 1030

(I99S)
1 ' Union PaeifnSStfUlhern t>uL I/H Merger /Ovuicw A'u 47], I S'l B 59 1 , 609- 10(1 996)
12 Id at 6 10 ("The limitation proposed by UP/SP would effectively prevent Tex Mex from using us
trackage rights lo handle freight moving from/to shippers or port facilities in Corpus Chnsli ")
13 A'u/ucu Cilv Southern. 7htf Aa/utu Cit\ Southern Railway Compam , and The TtfxaA Mexican Railway
Company— Lwmptitm tor I riimactiom- Within a Corporate I amil\. STB Finance Docket No 34849
(March 29, 2006)



rights over its entire 157-mile rail line between Laredo, Texas and Corpus Chrisli.14

Pursuant to those notices. KCS took over all Tex Mex rail service to and from the Port.

7 The 1997 Agreement In 1997, the members of the CCTA agreed to allow

Port terminal operations over Port Authority-owned track to be provided by a short-line

railroad, the CCTR (the "1997 Agreement"). The 1997 Agreement replaced the original

CCTA agreement, as amended, because there was no longer a need for the CC PA

members to operate Port Authority-owned tracks on yearly terms

Under the 1997 Agreement, the CCTA became the Corpus Christi Railroad

Association ("CCRA"), of which bP, BNS17. KCS, and the Port Authority became

members.15 I he 1997 Agreement did not alter any trackage rights or rights of access to

Port rail facilities that had been granted in ICC or SIB orders or assigned through

agreements made prior to 1997 (nor could it have done so without the STB's approval).

8 The Need to Replace the Lift Bridge. Aller more than 40 years of operation,

as staled, the I .ill Bridge has deteriorated and must be removed from service for safety

reasons Exhibit B. For that reason, in 20U4, so as to eventually replace the sole means

of rail access now provided to the north side of the Inner Harbor via the Lift Bridge, the

Port Authority began construction of the Fulton Trade Corridorlft As explained above,

the Fulton Trade Corridor contains a surface rail line that traverses the North side of the

14 The KansM Cay Stiuthern Railway Compami--'l ratkage Rights Exemption—I he 7'ertu Mexican Raiiwa\
C'ww/wm-, STB I mante Docket No"34848 (March 29.2006)
15 The Port Aulhoni) also assumed responsihililv for the operation and maintenance of the Lift Bridge,
which is owned b\ the City of Corpus Chrisli. in a separate agreement dated February 23, 1999
'" The Fulton Trade Corridor rail line was built to replace existing rail access to the Port that was provided
by the Lift Bridge and associated track and. as such, 11 not subject to regulation either because (1) it is
merely non-jurisdntional replacement track or (.2) u is exempt from regulation under 49 U S C § 10906, or
both .S'tv, e g . HrvtfhfrhuwJ $ I tKiuniant Engineen \ Umt&iStaia. 101 P3d 718, 728 (DC Cir 1996)
(explaining "tenant-use" lesi and lotus on "extension of the railroad" when considering whether SIB ha*
jurisdiction under49 USC ^^ 10901 and 10906), Hughv Conwl~Pcnm)lnviiaCoalCut945F2&59*
(3dCir 1991)

10



Inner Harbor Channel (conveniently, without the necessity of any bridge over the Inner

Harbor) but necessarily connects \vith UP's Corpus Christi Subdivision line slightly

inland (and northwest) of the west end of the Inner Harbor, at a point called the Fulton

Wye Connection (at Mileposts 140.62 and 141 01) "

The Port Authority's intention \\as to remove the deteriorated Lift Bridge from

serxicc now that the 1-ullon 1 rade Corridor is ready for operation, but only after the

necessary agreements \\erc in place with all three Railroads, to ensure safe rail operations

and to ensure efficient rail service to the Port facilities including its rail facilities on the

north side of the Inner Harbor However, recent engineering surveys of the condition of

the Lift Bridge indicated such serious structural cracking in the lifting machinery that, on

September 4,2007. the Port Authority notified users of the Port that it intended to remove

the Lift Bridge from service as of October 1,2007 (or earlier if the condition of the Lift

Bridge so required), due to the safety risks posed by the structural cracking in the lifting

mechanism Kxhibil K On September 11, concerned about the "safety and business

risks" associated with continued operation of the Lift Bridge, the Port Commission

ordered the Port Authority to remove the Lift Bridge from service as of that day Exhibit

N. Without an agreement between the Railroads or clarification from the STB of the

Railroads' continued right of access to the Port facilities vis-a-vis the Odcm-to-Corpus

Chnsti segment of UP's line, one or more of the Railroads may be unable to enjoy its

right to equal access to the Port and facilities therein at such time as the Lift Bridge is

removed from service This may adversely affect users of the Port that are dependent

upon rail service.

17 I he Fulton 1 rade Corridor and Fulton W\e Connection are depicted hy doited blue lines on hxhibit D

11



9 Equal and Unfettered Access to the Port The 1929 Order and related

agreements assure equal access to all three Railroads At present, despite the best efforts

of the Port Authority, as discussed infra, there is a dispute bet \\ccn UP and KCS

preventing KCS's equal access to the Fulton Trade Corridor This impasse, which is

unrelated to the Port Authority and not of its making, compelled the filing of this Petition.

10 The Impasse. 'I he Port Authority has attempted to secure the agreement of

the three Railroads to discontinue operation of the Lift Bridge and remove it once the

1 ulton Trade Corridor is ready for operation. Apparcntl> because of another issue

between UP and KCS (unrelated to anything of concern to the Port Authority) that UP

and KCS have been unable to resolve.1" UP will not agree that KCS will continue lo have

equal access to the Port facilities once the Lift Bridge is removed Accordingly. KCS

advised the Port Authority that it cannot agree to the cessation of rail operations over the

Lil\ Bridge " .unless and until |KCS's| equal access lo the new Fulton Corridor rail line

is guaranteed1' or unless and until this Board so declares. Exhibit I

Consistent with the STB's oft-staled preference for "private-sector solutions," the

Port Authority has continued to seek agreement of the three Railroads to equal access to

the Port facilities as demonstrated by its letter dated July 12,2007 sent to each of the

three Railroads (J7.\hibits E. F, and G). The letter explained the Hobson's choice the Port

Authority finds itself in. and in order to resolve the problem, asked the three Railroads lo

agree to the same equal and unfettered access that has existed in the Port of Corpus

18 Apparently, UP docs not object lo BNSh having equal access to all of the facilities in the Port, even
though KCS and BNSF arc in comparable roles with rcspcil to the Port (i c. the} are dependent in whole
or in part on trackage rights over UP lines), thereby demonstrating that UP's position vis-a-vis KCS's equal
access to the Port of Corpus Chn.sU is due lo an issue UP has with kCS that is unrelated to the Port,
because otherwise LP would be taking the same position with respect lo both BNSI" and KCS.

12



Chrisli since 1929 because of the ICC's 1929 Order The Port Authority's efforts have

been to no avail, at least with respect to UP

By letter dated August 10,2007 ("UP Letter"). UP informed the Port Authority of

its interpretation of the 1929 Order and the impasse with KCS Exhibit H. '1 he UP Letter

referred to an "agreement" between UP and KCS dated November 17,2006, which UP

admitted was never implemented, but asserted that it would "remain willing to give KCS

access to the Fulton Corridor from the west under the terms" of that purported agreement

Id at 1. The Port Authority is unaware of all of the terms of the purported "agreement"

or the status of its implementation, because the Port Authority had no knowledge of or

involvement in the development of that document, but understands that it was not agreed

to b\ KCS (and therefore it never went into effect). 'Ihe Port Authoril> also has been

informed by KCS that UP agreed, in a letter dated January 2.2007, that the purported

"agreement" did not go into elTect

The UP Letter also asserted (incorrectly) that, in the 1929 Order, the ICC "was

simply describing the terms of the agreement it was being asked to approve, and was not

imposing any requirements on the applicants " Id at 2. IV The UP Letter claimed that

"UP is not denying KCS access to the Fulton Corridor, or any other Port owned rail

facilities. KCS has full access to uU of these facilities (including the l;ulton Corridor) via

I ule Lake Lift Bridge, which is the routing KCS has used since the bridge was opened in

1959" Id Contrary to UP's claim that it is not denying access to KCS, and as it appears

to admit in its letter, under the trackage nghts granted to Tex Me\ in 1996, KCS has

access to the Fulton Trade Corridor over UP's Odcm-lo-Corpus Chnsti segment of its

14 Actually. the ICC approved an application granting equal access to all ot the facilities in the Port to all
three Railroads' predecessors and ordered the same, alter den> ing an application for sole access b> a single
railroad

13



Corpus Christ) Subdivision line The LP Letter claimed thai the Port Authority will be

eliminating KCS's access to facilities in the Port by removing the Lift Bridge from

service Id \ lowevcr. as explained above, the Port Authority is not eliminating KCS's

access, because KCS has trackage rights over the Odcm-to-Corpus Christi segment of

I P's Corpus Chns.li Subdivision line, pursuant to the 1996 Merger Order, and therefore

has access to the Fulton Trade Corridor

Based on the UP Letter (Exhibit II at 2), it appears that UP disagrees with the Port

Aulhonlv's interpretation of the ICC's prior finding that "each of the carriers entering

Corpus Chrisli should have the right to equal access to the port facilities at that point."

154 I.C.C. at 194. However, as discussed herein, the 1929 Order is still in effect, so that

each of the three Railroads continues to have equal access to the Port and all facilities

therein 1 he UP Letter stated that UP is \\illing to allow KCS access to the Fulton Trade

Corridor over the Odcm-to-Corpus Chrisli line at such time as the Lift Bridge is removed

from service, provided that the parties implement the November 17,2006 purported

"agreement." That statement confirms that UP would not suffer any operational

interference by allowing KCS such access

KCS and BNSF have agreed (Exhibits I and J) with the Port's position concerning

the continuing effect of the 1929 Order, but KCS will not agree to allow the Lift Bridge

to be remo\ed from rail service until the impasse with UP is resolved fcU Following the

Port Authority's notice to Port customers, dated September 4,2007, that it would have to

suspend Lift Bridge operations on or before October 1.2007 (Exhibit K) for safety

reasons, the Port Authority became aware that UP and KCS had not resolved the impasse.

20 I he Port Authority does not agree thai KCS may prevent the Lift Bridge from being removed from
service but it is nut necessary lo resolve that iisue to decide (his Petition

14



On September 7,2007, KCS sent a letter to certain of its customers (Exhibit L)

stating that "il'the lule Lake Lilt Bridge is taken out of service as planned, KCS will not

be able to maintain rail access to the Inner Harbor shippers . . . ." KCS's letter urged the

shippers to voice their opposition to the Port Authority's plan to remove the Lift Bridge

Irom service (despite the potential safety implication*). KCS also asked the shippers to

"request the Port [Authority] to quickly reach an accommodation with UP to ensure that

KCS can access the Fulton Corridor Rail connection." While the Port Authority docs not

believe it bear* the responsibility for resolving a dispute between UP and KCS that was

not of its making, it is clear that the parties' inability to reach a resolution of their

di (Terences about a matter unrelated to the Port could have serious effects on shippers that

arc within the Port

Also on September 7, 2007, UP sent a letter to the Executive Director of the Port

Amhoril) (IExhibit M) in \\hich UP stated that it is unwilling to provide KCS even

emergency access over its Odcm-to-Corpus Chnsti segment of line unless KCS will

"carry out its side" of the purported November 17,2006 "agreement," once the Port

Authority removes the Lift Bridge from service Although UP agreed to ensure such

lemporar) access to the other Railroads in a letter agreement dated May 9, 2006. UP's

September 7,2007 letter asserted that the agreement provided for that access only until

the appropriate authority decided not to repair or replace the Lift Bridge The Port

Authority is unable to repair the Lift Bridge because it does not have the necessary parts,

it would be too costly to repair, and the removal of the Lift Bridge from service without

commencing service on the I ulton 1 rude Corridor rail line would cause a disruption in

rail service so long as UP refuses to cooperate with KCS so that KCS may have to the

15



Fulton Corridor rail line In any event, UP's position is not consistent with the 1929

Order and the trackage rights granted to KCS and BNSF in the 1996 Merger Order.

Accordingly, the dispute between UP and KCS and UP's failure to agree that KCS

will continue to have equal access to the Port facilities (and KCS's understandable, if

mistaken, requirement in response of a "guarantee" ol'equal access before the Lift Bridge

ma\ be removed from rail service, even for safety reasons) have created a controversy

where none needs to exist This impasse has required that the Port Authority file this

Petition to eliminate the uncertainty that UP's unwillingness to agree to KCS's equal and

unfettered access has created, because the STB is, arguably, the only entity which can

clarify both that the rights granted under the 1929 Order remain in cfrcct and continue to

assure each of the three Railroads equal access to all of the facilities in the Port, and that

the trackage rights granted to '1 e\ Me\ and BNSF in the 1996 Merger Order further

ensure such equal access over the Odem-to-Corpus Christi segment of UP's Corpus

Christ! Subdivision line

11 Meed for an Expedited Board Ruling. An unfortunate result of the impasse

is that there is no question that il could adversely affect railroad operations and

competition in the Port to the ultimate (and potentially irreparable) harm to users of

railroad services in the Port.21 Accordingly, in the circumstances, the Port Authority (as

the entity charged with ensuring proper operations of the Port) is filing this Petition to

seek an expedited order clarifying that KCS, BNSI-' and I'P (the latter two of whose

rights ol'equal access to the Port arc not disputed by the Port Authority or any other

entity, so far as is known to counsel) have equal and unlettered access to serve the Port.

21 Set.', eg, Nui't.e\ dwniv Navigation DiMrni, 330 1 C C al 729-30, 735 (.current operations are effiuenl
and serve the public interest)
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and will have the same cquul and unlettered access over the Fulton Trade Corridor, once

it is put into operation.

ARGUMENT

The Port Authority herein requests clarification of the three Railroads' rights to

equal access to the Port and all facilities therein conferred by the 1929 Order, and

clarification of KCS's trackage rights over UP's Odcm-to-Corpus Christi segment of line

pro\ iding access to the Port, so that the Port Authority may remove the Lift Bridge

(\\hich poses significant safety concerns) from rail service and commence operations of

the Fulton Trade Corridor with continued service from all three Railroads. This

clarification is necessary due to the controversy between UP and KCS over the issue of

whether KCS will continue to have equal access to Port facilities."*

Without UP's agreement that KCS will ha\c equal access to the Port (and

especially to all of the facilities and the Common Interchange Yard on the north side of

the Inner 1 larbor accessible only via UP's Corpus Christi Subdivision), and given KCS's

position that for it to agree that the Lift Bridge may be taken out of rail service, KCS's

"equal access to the new Fulton Corridor trackage [must bej guaranteed," there is an

impasse that requires the good offices of the Board to resolve it with an order clarifying

that each of the three Railroads \\ill continue to have equal access to the Port facilities

and that such equal access is ensured for the Railroads over UP's Odem-to-Corpus Christi

segment of rail line

" In the eveni the STB considers (his Petition as a "Petition tor Declaratory Order," the Port Authority
satisfies the SI B's criteria for issuance oi such an order "Under? USC 554{e)and49 U S C 721,the
Hoard may issue a declaratory order 10 terminate a controversy or remove uncertainty " /. g. Union Pacific
Railroad Cvmpanv Petiimnfor Declaratory Order. \ inance Docket No 35021 (served May 16, 2007;,
slip op at 2 Here, declaratory relief is appropriate because there is a controversy between UP and KCS
over the issue of whether KCS wi l l continue to have equal access to Port facilities, that controvert) makes
u necessary to remove the uncertainly lhal the Controversy has created, and the controversy threatens 10
disrupt vital Port operations and the operations of the critical facilities in the Port us well as Port users

17



It should be clear that the Port Authority is not seeking any expansion of any

existing right that any of the three Railroads has at the Port On the contrary, the Port

Authority is simply seeking an order clarifying that the three Railroads continue to have

equal and unfettered access to the Port as they now have and have had since 1929, and

that they will have the same right of equal and unfettered access over the Fulton '1 rade

Corridor via L'P's Corpus Christi Subdivision.23

Continued operation of the I.ill Bridge could have had major implications for

various facilities in the Port, which facilities should not. in effect, be held captive because

of the inability of any railroad to continue to have rights of equal access to the Port If

the I ill Bridge were to have become inoperable, for example (a xcry real possibility, as

Mr Brogan's Affidavit explains), there may have been no rail access to the Common

Interchange Yard and to facilities along the North side of the Inner Harbor Many of

those vital facilities depend on continuing rail service. Moreover, if the Lilt Bridge were

to become stuck in the "down" position or otherwise obstruct the ability of maritime

traffic to and from the refineries in the Port, the three refineries would quickly be forced

to shut down, and shortages of the Nation's fuel supplies, especially gasoline and diesel

fuel, would develop within a matter of days.

Despite the Port Authority's obligation to remove the I .ill Bridge from service for

safely reasons, as* ordered by the Port Commission (Exhibit N). the Port Authority was

nevertheless unable to secure KCS's agreement for operations of the Lift Bridge to cease

until such time as KCS has been guaranteed its continued rights of equal access to the

21 Due to the tact that the Pulton Trade Corridor rail line necessarily connects w ith UP's line, UP
lortuitousK tound itsell in a position to refuse to gram KCS equal and unfettered access to the Port jfter
lhal Railway goes into operation, unless (he S I'B orders otherwise I'his incident ol geography should nol
alter ihe continuing elleilol the 1929 Order or the STU's grant ol trackage rights to lex Me\ in 1996
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Port (l.xhibil I)2 4 The UP/K1CS dispute over KCS's equal access lo the Port therefore has

ominous implications for the ability of the three Railroads to work out a detailed

operational agreement with respect to rail operations involving the Fulton Trade Corridor

and access thereto."

The Port Authority believes, as it has indicated to the three Railroads in its July

13, 2007 letter and previously (in oral discussions), that each of them should continue to

have equal and unfettered access to the Port rail facilities that they now have under the

1929 Order2fi fhe Port Authority believes it is clear that the ICC and the S1B have long

recognized that equal access by the three Railroads servicing the Port was important.

Indeed, at the time of the UP/SP merger, the Board provided Tex Mcx with additional

trackage rights over the Corpus Christi Subdivision line in order to ensure that Tex Mex's

equal access to the Port would be unallotted by the merger, so that not onl> BNSF but

also I e\ Me\ would provide effective competition with UP for rail service at the Port.

Competitive rail service and continuing equal access to all three Railroads is now

even more important than in the past lo the Port and the shippers it serves, especially in

light of the impending completion of the Fulton Trade Corridor, which will provide more

21 Moreover Irom a practical standpoint, because KCS must route traffic over UP's Corpus Chnsti
Subdivision track tor access lo ihc Fulton 1 rade Corridor once the Lift Bridge is removed, K.CS would
have no eflVctive access to much of the Port if it did nut have continued trackage rights over that track of
UP Accordingl\ despite KCS ha\ mg the right lo operate over HP's Odem-to-Curpus Christi line, KCS
must have UP\ cooperation lo continue to have equal access to the Port and lo serve some ot its customer*
But because of the impasse between UP and KCS. securing such cooperation Irom UP unfortunately
requires the involvement of ihe S'l B
" When ihe Port Authority asked each ot the three Railroads 10 agree that each ol ihem would have equal
access lo ihe Port, it did so while stating that ihcre would be no need immediately for the three Railroads
now to agree on a detailed operational agreement for the rail operations m the Port once ihe Fulton Trade
Corridor was put into operation, so long as such an agreement were entered into by the lime ihe Lift Bridge
ua& removed from service Exhibits E, F, and G So, UP's apparent refusal to agree to KCS's equal access
to the Port could noi be based on the need for such an operating agreement, because no party disputed lhai
such an agreemeni would need lo be reached 'I his Petition is, therefore, addressed solely to the right of
each ot the three Railroads lo ha\e equal access to the Port \ la UP's Corpus Christi Subdivision
2(1 The 1929 Order requires that all CC I'A (and now CCRA) member Railroads be afforded equal and
unfettered access lo ihe Porl and lacihlies therein
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efficient access to Port rail facilities on the North side of the Inner 1 larbor, and help to

alleviate some of the capacity problems that have developed in recent years on most

railroad systems throughout the Nation, including BNSF, KCS, and UP (as each of them

has expressed to the Board in various forums and proceedings). Those capacity problems

have been the subject of numerous proceedings before the STB, and they will only

become more serious over time, according to projections of DO'I and others. The

construction of the Fulton Trade Corridor and replacement of the more inefficient Lift

Bridge is an important improvement in both the rail infrastructure of the Nation and for

the operation of one of its most important Ports.

The Pon Authority is unaware of any reason why KCS should not continue to

have equal access to the Port facilities Moreover, nothing has happened since 1929 that

should alter the equal access granted the three Railroads to the Port facilities (or that

should aflect the trackage rights granted by the STB in 1996 to KCS over the Odcm-to-

Corpus Christi segment of UP's Corpus Christi Subdivision) The same competitive and

operational interests in having the three Railroads serve the Port with equal and

unfettered access thereto that applied in 1929. and that were the basis for the Board's

action upholding access for all three Railroads again in 1996, still apply. If anything,

given the substantial increase in efficiency of the Port rail facilities to be provided by the

Fulton Trade Corridor and given the condition of the I,ill Bridge, it is more important

today I hercfore, the removal from service of the Lift Bridge and its replacement with

the Fulton Trade Corridor should have no effect on those rights, because the Fulton Trade

-' See I \ Pane Nus 670,671 and 672, in v. hich the S1B anJ mica-sled parties, including many railroads,
have expressed concern about the need tor additional railroad infrastructure and capacity Nalion-u idc
Those concerns are an added reason why it is vital to ensure continued access by all three Railroads to the
Port, so that any operational problems (hat might occur on any one of the three Railroads might be offset by
sen1 ice from the other two Railroads serving the Port
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Corridor rail tine is simply replacement track for access to Port rail facilities on the north

side of the Inner Harbor.

Accordingly, the STB should clarify that the 1929 Order, and the trackage rights

granted lo lex Mex and BNSF in the U1VSP merger proceeding in 1996 with respect to

the Odcm-to-Corpus Chnsti segment ol'lhe Corpus Christi Subdivision line providing

access to the Port and facilities therein, are still in effect. The S 1'B should further clarify

that BNSF, KCS, and UP will have continued rights of equal and unfettered access to the

Port facilities and to any existing, newly developed, or hereafter constructed Port railroad

facilities, via the Pulton Trade Corridor and the Fulton Wye Connection, via UP's Corpus

Chrisii Subdivision Because UP has thus far declined to recognize the rights of K.CS

(apparently because of an unrelated dispute between the two carriers), and given the

fortuitous location of UP's Corpus Christi Subdivision (providing the sole physical access

to the Fulton 1 rade Corridor), we respectfully submit that the Board must act upon this

Petition to clarify that KCS's rights of access to the Port facilities continue to be valid,

regardless ol any unrelated dispute between KCS and UP The Port and its facilities and

customers should not be held hostage lo a dispute between UP and KCS that docs not

involve the Port

Given the urgency and importance of this matter to the Port Authority, to the

users of facilities located therein, to the three major Railroads serving the Port, lo CCTR,

to the economy of'1 cxas, and to the Nalion, we respectfully submit that the issuance of

clarification b> the Board m this matter is u necessity, and that the matter also requires

expeditious handling, prompt response lo Ihis Petition by the three Railroads, and an

expeditious determination bv the Board.



CONCLUSION

In order lo facilitate the cessation of rail service over (and ultimately removal oO

the Tule Lake Lift Bridge (the continued operation of which may pose safety and

economic concerns for rail traffic over it, and may cause possible interference with or

obstruction of shipping in the Inner Harbor of the Port), and to facilitate the

commencement of operations over the Fulton Trade Corridor so as to continue (and

indeed impro\c; rail operations in the Port, the Port Authority respectfully requests that

the Board clarify that BNSF, KCS and UP continue to possess the right of equal and

unfettered access lo all the Port facilities granted b> the ICC in 1929 via access lo UP's

Corpus Chnsti Subdivision to connect to the Fulton Trade Corridor, including use of the

trackage rights granted by the STB in the 1996 Merger Order over the Odcm-to-Corpus

Chrisli segment ofl'P'b Corpus Christi Subdivision line

The Port Authority further respectfully requests expedited handling of this

Petition, and an expedited decision thereon, so thai it may avoid disruption lo Port

operations that might otherwise occur from any interruption of rail service to the Port and

facilities therein. Moreover, given the three Railroads' extensive familiarity with the

issues addressed herein, the Port Authority respectlully requests that the Board issue an

order as soon as possible requiring that replies to this Petition, if any, be filed by each of

the three Railroads \\ithm five business du\s of the Tiling of this Petition.
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Respectfully submitted.

Michael F McBnde
michacl.mcbride@llgm com
Ahren S. Tryon
atr> on@llgm.com
LeBoeui; Lamb, Greene & MacRae LLP
1 101 New York Avenue, N W , Suite 1 100
Washington, DC 20005-4213
'telephone: (202) 986-8000
Facsimile- (.202)986-8102

Attorneys for Port of Corpus Christ i Authority ofNwtce* County, Texas

Oft 'ounsel

I.co James Welder, Jr.
Welder Lcshin LP
800 North Shoreline Boulevard,
Suite 300 North
Corpus Christi. Texas 78401
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EXHIBIT A

Map of Inner Harbor Port





EXHIBIT B

Executed Affidavit of Frank C. Brogan



STATE OF TEXAS §
§

COUNTY OFNUECKS

\FFIDAVI'I OF FRANK C. BROGAN

I rank C Biog;in, being duly swam, depots and says

1 I jni emplmed by (lie Port Aiuhuiils ol Coipus (" - I I IMI Nucccs County, lc\j'b, as ihc
Dnecini ol Fngmeenng Sciviccs My responsibility include (he consiiuction of ihc new loc
I'Lillon International Tiadc Cuindui uwd and I H I ! line, as we l l as ihc maintenance of ihc Fu'c
Lake Lift Budge ("I ift Bridge") 1 have .1 Bucheloi of Science dcgicc in Civil Engineering with
honois fiom Ihc Uimeisily of 'I cxas ai Austin and a Masici of Fngmccringdegiee (specuih/ing
in stiuctunil engine-cling) Horn Texas A&l Univeisity in Kingsvillo. 'I cxas I am both LI licenced
Professional Rngineei (I* b ) and a Rcgistcicd Piofcssioiul Land Suivcyoi (R P 1. S } in the Sldic
of I cxas I hu\ir ovei 33 years of cxpcnencc in ihe design anil mandgcmcm of mdustiial
piojccis I am over 1 % ycais of ngc and am competent lo c\a:iilc this Affidavit

2 Jhc Lift Bridge \\as bui l t in )951J cii MIL same tune as (he Ilarboi Bridge at a cost ol S6 5
million The puiposc was 10 icplacc rail SCIMCC piovided by the old Bnsculc Budge Fliu 1959
eonsiiuct on allov.cd Ihc Poi( of Coipiih Chribti Authonty ("Pon") to coniiiiuc giowmg flic Joe
I;ullon Inlei iifilioral TiadeC'onidor^'Fuhon torndoi") isil line \ \ i l l piovidea ivpl.icemeni ionic
foi i .nl liaffit, to ami from tlic Poit I Imlei iln. Tiuman Hobbh Aci, Ihc l^ S A1 my Corps ol
Cngmceis dcieinnned (hi August \V5*} thai Ihc Kascule Budge was an "unioasunable
phsiiuction to fioc navigation "

3 The Fuduial govemincnt contributed $4 I million lor the cost of a new rail budge to be
built jt the same location Local goveinmenib paid $24 million 10 covci the added costs of
iclocaiing the luplnccment bridge lo the west in the following amounts

PoitofCoipusChnsii Auihonly $920,000
City of Corpus Chnsli SS80.5UO
Nucccs C'ounty S55 1 ,700

Opciation of the Lift Bridge costs an uvciagc of uboal SI 1 million per yciii

4 The Lift Budge is o\\ncd by ihc City ol C'oipus C'hnMi The County opcialcJ the Lift
Budge from 1959 until 19(>8 1 he p'ort ha^ operulcd it since 191>S

5 Cost-shaunj! fo1 Ihc 1 ift Budge has changed ovu ihc vcais

Time Period Cost Shaic °/o By Lnlilv
1959 1<)S4 33 3%/31 3%/33 3% (Poit, Cny. County)
1984 1900 50%/25V25% (Po.t, i:uy, County)
1 99'J - lyyS 70%/l 5%/l 5% (Poi t, Cuv, Coumy)
19US- Presmt H)0% (Pern)

The Li f t Bridge \\.is oveihdulcd 'n lie Cdily i9')js ai a OIM of SI 1 5 million



fi Piioi lo Sepiumbci 20 200o. the l.ifi Budge wcni up and down an axciuac of 35 limes a
il:i> (lO,Sf>? limes in 2005) In 2005. majoi sliuctural clacking was discoxcicd in (he lifting
system (South lo\\ei shtaics iinJ shafts)

7 Concerned ihal the Lift I Judge could fail and block ihc channel foj ships as well ns
laihoads Jind Mucks, icpkiu'ineni paits wcie oideicd Ioi the South Tuxvci in Novcmbei 2015
PaiU foi the South 'lowui .no uincmly in slock No\\ ciacking husbecn discovc>cd in the Noilh
lowci shrives Ciacks have neaily doubled in si/c since Septembei 200fi The laigeM ciack
(dcplhj has giowu from 04f>5 ' lo OSft?" Combined lengths of the ciacks now covei 7]% of
toliil shaft cncumfcience (55 R" ciuckcd vci&us 7U 7" total) Ciacks in sheave and shafts (in the
South Powoi) have conimucd lo giow. Now cracking in the Noilh Fowci (oast sheave) is also i\
concci n We do not ha\ c pai Is on hand fiir the Noi in Towci

S The ongina! 20" shaft has lust 17% of us cioss-«ecliopiil ^rca and 21% ol MS slicngth
(loisiondll When the ciacks dmiblc in i>i/c dgain, the shall \\ill then ha\e lost 44% of us
sticngth (torsionaH Faluie is LCI dm to occm h> then As a icsult of ihc Jctciiniaiion
experienced with the Lifi Undgc, we ha\c examined all icpan alteinativos (up position, down
portion, icmovc an.l remstullj We also coordinated with mclustiy, the Cit\ of Coipus Chnsti,
Nueccs County, and the Texas Department of Jicinspoitation All lep.tu options icquned
lengthy channel closuies, which would shut down local indiibli)

9 Accordingly, a decision was made to discontinue toad ualTic, allow only iail
(approximately five tiams pci day) The change went into effect on Scpicmhci 29, 2006 We
also decided to expedite (he Hikon Coii.doi rail construction Also, \ve have been monitoiing
the LiR Bridge's condition on a daily basis since Scpicmhci 2006

10 Indusiiy has adapted lu the iciiinval of truck liaffic fiom the Lifl B:idge However until
the Hilton Rail Coindui WM*. completed on Septcmbci 6, 2<>07, theie was no way to piovidc iail
access to ldcililic«; m the Voit on the north side of the Ship Channel without t'ic use of the Lift
Bridge

11 Fiiiluie of the Lift Budge is tcitam, il it coiiimuos to opeiale li is only a question of
"when," not l if" The worst-case scenario is loi the I ift Budge to fail and jam in the paitwny-up
position In lhat event, ship liallk would be blocked and iail irni'lic would He halted It may
lake one 01 nioic months to ismuvc the l.irt Budge «p:m if n is allowed u« fail

12 On June 12, 2(»07. Ron staff bnefed ihc POM Comrnssion on :hc following

A The l.ift Bridge has leacheo the end of ib ccono me life
H Continued opciaiion of the 1 ifi I3:idge poses an uiuiecepiablc risk Hi the sale and

efficient operation of ihc Port
C Removal is now necessaiy foi the continued giowih of the Poit

n Accoidingly, on June 12, 2007 the Poit Commission dnected stall to piepaie plans foi
the icmovLi! of the 1 ifl Budge and to pioncd wiih it-moval as boon as all agiecmentb aie in
place



14. On Septembei 1!, 200" cue to the safety nsks imolvcd in coniinuip.jj to opcititc the Li
Budge detailed iiboxc. the Poll Co iimissiun oideici1 the Pen Au.ho'Uy to cease opeialion of tl
Lilt Bridge and link it in the up position, as of thai dn>

ift
-c

15 \ icccnt PoxvuiPoini picscnidiiun 1 picpaicil fni bncfingb on ihtic mallcis is aiuched for
the convenience ol the iciulei It contains sonic pictines thai will illu.itiatL- m;iny of ihc points I
have dibiusscit in this Affida\ it

AFF:AM S A I F I I NOT

- c.
Fiank C IJiogan, P h , R P L S

State of Texas
County of Nucces

Sworn to and subset ihcd before ir-c on the 12'h day of Sepiembej 2007

•A ĵkt&J**^
me- nfTi^vin. v-V^ NANCY BANE HABUICVZEL

'? ; Notary PiAKc
,' STATE OF TEXAS

, ' My Convn Exp 02-23-200S

rvblic, Slate of Texas
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EXHIBIT C

Executed Affidavit of Arthur Frederick Babin



STATE OF TEXAS

ft

COUNTY OF NUECES

AFFIDAVI r OF AR'l HUR FREDRICK BABIN

ARTHUR FREDRICK BABIN. being duly sworn, deposes and says

1 I am employed b> the Port of Corpus Christi Authority of Nuvces County. Texas

("Port") as Manager of Transportation VI> responsibilities include da>-to-day dealing with the

three railroads that serve the Port (the BNSK Kansas Cit> Southern, and Union Pacific), as well

as the other earners (walerbome and ovcr-thc-road) that ser\e the Port and the labilities in the

Port I hu\c a MBA degree in Management and Transportation from lexas I'ech College 1 am

over 18 \cars of age und am competent to execute this Affidaxit

2 There are three refineries at the Port of Corpus Christi. owned by C'lfGO. i-lmt

Hills Resources (which in turn is owned by Koch) and Valero Each operates facilities located on

the South Side of the Inner Harbor Ship Channel, east and west of the Tule Lake Lift Bridge

Generally these facilities are referred to as "east" and "west" plants In some instances a "west"

plant may produce a product that is finished by an "east" plant and \ ice versa

3 Within each corporate family, pipelines for shipping and receiving products

between them connect these plants In one case ho\\e\er. a company's east plant mo\es product

twice per day by barge to us west plant for further processing There is no option other than to

barge (he product It that compan> \\ere unable to mo\e this product b> barge due to the Lift

Bridge being stuck in the "down" position, the result would be the cessation of a \ital refining

process at the west plant with catastrophic financial results for the refinery due to its inability to



complete the refining process for fiiels. particularly gasoline and diesel Additionally, pipeline

movements from east to west for certain semi-finished products would cease if the west plant

were unable to ship the finished product by water due to inopcrabihty of the Lift Bridge On en

the tight supplies of petroleum products (including gasoline and diesel fuel) at ihe present time,

such a disruption \\ould quick 1\ case prices to rise and perhaps shortages to occur

4 While am such disruption of Port traffic by the Lift Bridge being stuck in the

"down" position would particularly impact on inbound crude oil. the movement by water of

crude oil. feed stocks, refined and semi-refined products must also be considered as a whole 1-or

example, it gasoline, diesel. luhe oil. petrochemicals, and other products could not be loaded to

ships and barges for outbound mo\cmcnt from a west plant, storage capacitx would soon be

filled, east plants would be unable to forward products to west plants and the whole refinery

infrastructure would quickly become so congested that nothing would mo\e

5 The impact of such a disruption caused by the Lift Mndge being stuck in the

"down" position on the Port's Hulk femimal must also be considered. The Bulk Terminal is

located immediately west ol the Lift Bridge I he terminal handles both import and export dry

bulk products. The Bulk Terminal regularly unloads ships of the following rutile. sand, bante.

ore. furnace slag mid coal

6. Some of the rutile is discharged directly to trucks for immediate delivery to a

local company for processing into a base ingredient lor naim pigments rood-grade runic is also

used in consumer products This firm would he forced to shut down or. alternatecly. be faced

with extremely increased transportation expenses for trucking from another port if the material

was unable to be received from the Bulk Terminal \ much larger volume of rutile is discharged

directly from .ships into covered hopper rail ears for movement to a company thai produces



titanium metal, a strategic material Delays of any significance or the inabilm to receive the

rut lie would jcopardi/c ihc production of titanium metal

7 Bante is processed into the priniar) base ingredient for drilling fluids required in

the drilling and maintenance of 01! and gas wells Three local receivers ol bantc arc located in

Corpus Chnsti and depend on receiving regular shipments via the Bulk Terminal

8 I-umace slag is a major component in certain types of cement produced in the San

Antonio/Austin. Texas area

9. Also, occasional shipments of import coal through the Port supplement domestic

coal lor generation ol electncii).

10 Approximate!) 1 5 million short tons per \ear of petroleum coke, produced b> the

three local refineries, are handled through the Bulk terminal This includes product loaded

directly into deep-sea ships for overseas markets, and to open hopper rail cars to move in unii

train quantities to Mexico Locally produced pet coke is used as a fuel for cement manufacturing

and the production ofelecincily

11. In summary, without access to the Fulton Corridor, if the Lift Bridge becomes

stuck in the "up" position, rail operations by all three Railroads serving the Port would cease, if

stuck in the "down" position, \cssel operations would cea.se In either c\cm. there would be

catastrophic effects on the Port, the facilities within the Port area, the local economy, and in my

judgment \cry quickly, on the cconorm of Texas and likcl) the national cconorm According!},

it is vitally important to the Ron that the issue of equal and unfettered access by all three

Railroads to the Port and to the facilities within the Port area be resohed fhe Port has been

advised and believes that the SIB is the onl> governmental entity that can resolve this matter



under the law. and therefore it respectfully requests that the STB act favorably and expeditiously

on the Petition being filed simultaneously herewith.

12 I have reviewed the Petition of the Port of Corpub Christi Authority of Nueces

County. Icxas for Clarificalion and for Expedited Consideration and. except for legal argument

contained therein, I am both personally knowledgeable ubuui the faets and hereby attest to the

accuracy of the factual statements therein to the best of m> information, knowledge and belief

FURTHhR AFFIANI SAIIH NOT.

ARTHUR TRFDRICK BABIN

Date

TERESA A LUKAS
/ /\f* *S) '-&*\ Notary WHie. Slate of Tsxas

Mv commission expires- J*t î /gC QK '7^^ *** Commas™ Expiresr "- - * December 14.2001



EXHIBIT D

Map of Rail Access to Port





EXHIBIT E

July 12,2007 Letter to KCS



OF CORPUS CHRIST1 Jul>!2'2007

N'. Muhocl Havcrty. Chairman & C LO
The Kansas Cny Snulhem Rw\ (\i
I 'O Hox219335

s Cii . MO 64 1 2 1 -933 *

Rail Operations On The Jot- Fulton Corridor

Dear Mr 1 lavcny

As you arc aware, the Port of Corpus Chnsn is currently ^onslrucnng the Joe rulton Corridor that wi l l pro\ idc new rail
and highway access to the north side of the Corpus Christi ship channel !)uc to ihc rapidly deteriorating condition of
the I ule Lake Lilt Bridge. construction of the Fulton Corridor i:ul line lus been accelerated and com plot ion is expected
by the end ol September of this year

Currently the l.itl Bridge remains in the raised position for vessel traffic and is lowered only lor rail movements as
required Should the I ill Bridge become stuck in the up position, rail traffic would be unable to move 10 or from the
north side Should it become stuck in the down position the results would be catastrophic for the three local refineries
who receive crude oil and feed stocks and ship finished products by water Upon completion of the Fulton Corridor rail
line it will become necessary to remote the Lift Bridge from service for all rail movements. At that lime rail traffic wi l l
be able to mo\e to and Irom the north side only \ia the new I'ullon Corridor

Based on the 1929 I C C decision we believe all the railroads currently serving Corpus I'hnsli. or who may enter here
in the future, have unfettered access IP the north side \ ta the Tuhon Corridor (Operation of /W/ Railroad h'acilititf\ til
fVir/wf ( 7n i« i. 7 V.va?, Finance Docket 74o7. 1 54 I C C 1 9? ) I he decision states in part " thai each of the currier*
entering L'urpm (."/imf/ should haw the right to equal accc\\ to the pott facilinei " and " publicly owned railroad
facilities now cutting or hereafter conMructcd on anv properties of the Navigation District «i as thereby to ajforj
fverv railroad entering Cotpv\ Christi access thereto without discrimination " ( Decision at 194. 195 respectively)
In our view, the Pulton Corridor will simply provide a new, \iablc alternative for continuing north side access for all
the railroads

If you disagree with our position that all railroads have equal access 10 Port rail lacihties. we request you state >our
disagreement in a written response to this letter. Please let us hear from vuu by not later than Julv 30. 2007

Sincere!\ yaurs.

JohnflP LiRue
PxceuiiVL- Direct or

cc Mr. Michael Chapman. Sr VP 0|xrrations

Website www portofcorpuschnsii com
Po*MSTieei fnrnus fhn l̂i TX 78401 - PO Bo» 1S41 rnmin Chruli TV 78401 • TFI 1^1 R87-SA31 - fAJf ?A1-RR7-7110



EXHIBIT F

July 12, 2007 Letter to UP



OF CORPUS CHRIST] Jul-v 12'2007

Mr John Gra*. I.xec Oir Interline Marketing
Union Pacific Railroad
14UO Doughs-Stop M80
Oniuha NP68179

Rail Operations On The Joe Fulton Corridor

, Ai\v
Dear Mr Gi

As you arc kwr e. the Purl of Corpus C hrisli is currentl> constructing the Joe 1 ullon Corridor that \M!! provide new rail
and higtmav access to ihc north side of the Corpus Ciinsli ship channel Due In the rapidl\ deteriorating condition of
ihc fule Lake I ift Bridge cnnslruclion of the I-ullon Corridor rail line has been accelerated and completion is expected
by the end of September of this year

Current!) the Lift Bridge remains in the raised position for vessel traffic and is lowered only for rail movements as
required Should the Lift Bridge become stuck in the up position, rail traffic would be unable to move in or irom the
north side. Should il become stuck in the down position the results would be catastrophic for the throe local refineries
who receive crude oil and leed stocks and ship finished products by Wdler Upon completion of ilie Fulton Corridor rail
line it will become neeessan. lo remove the Lift Bridge from service lor all nil movements Al thai time rail trailk will
be able to move to and from the north side onl> \ia the new Fulion Conidoi.

based on ihe 1929 1 C C decision we believe all the railroads curren(l) serving Corpus C hnsti. or who may enter here
in the future, have unfcucrcd access lu ihe north side via the Fulton Corridor (Operation ufPttrt Railroad Fatlhtiet tit
Cotpu\ Lhiisti. Iffxu*. Finance Docket 7467, 154 I C C 193) The decision Mates in part- " that ttvh ofih* carrier*
etjteiing Ctvpm Christ! *hoM haw the right lu equal ouvu to the/wrt facilities ." and " publicly o\\ntd railroad
fcmltlit\ nan frying fir hereafter comiructeJ an any prttpci lies of the Navigation Di.\tntt w at ihervb) to affwd
t.'\cr\ ratlit^tJ tntcung Corpm Christi a*.CMS thereto without discrimination . " (Decision at 194, ]Q5 respectivelyj
In our view, the Fulton Corridor wi l l simply provide a new, viable alternative for continuing north side access lor all
ihe railroads

!f you disagree with our position thai all railroads ha\e equal access tn Con rail facilities, we request >ou state your
disagreement in J wriuen response 10 ihis leltcr Please lei us hear from you by not hucr than Jul\ ?0 2007

Smieielv vours.

John K LaRuc
Kxccutive Director

ct Mr Ju«.k Koraleski. h\ec VP Marketing* Sales

Website www portofcorpuschnsti com
222 fower Sliest Corpus Chnsii TX 78401 • PO BOJ> IS41 Corpus Chrfsli, IX 78403 - IFl 36l-882-io33 • F-AX- 361-8H7-/1ID



EXHIBIT G

July 12, 2007 Letter to BNSF



OF CORPUS CHRIST1 Jul> *2'2007

Mr Petei Rickershiiuscr. VI* network Development
BNSI- Railway Compan)
I'O Box 061034
Fl Worth, 1x70161-0034

Rail Operations On The Joe Fulton Corridor

r7 I ki*k^_
Dear Mr Rich

As you aie aware, the Port of Corpus Chnsti is currcmlj constructing ihc Joe Fulton Corridor thai will provide new rail
dnd highway access to the north side ol the Corpus Chnsti ship channel Due to ihe rapidly deteriorating condition of
the "1 ulc I akc I ift Bridge, construction of ihc Fulton Corridor rail line has been accelerated and completion is expected
b> ihe end of September of this \ear.

Lurrcnil) the Lift Bridge remains in the raised position for vessel irdffic and is lowered only tor rail movements as
required Should the Lift Bridge become sluck in the up position, rail traffic would be unable to move to or from the
north side. Should il become stuck in the down position Ihe results would be catastrophic for the three local refineries
who receive crude oil and teed stocks and ship Finished products b\ water Upon completion of the Fullon Corridor rail
line it wil l become necevsarv to remove the Lift Bridge from service for all rail movement1; At that time rail traffic will
be able to mo\c to and from the north side only \ia the new Fullon Corridor

Based on the 1920 I.C C. decision we believe all the railroads currcntl) serving Corpus Christi, or who mav enter here
in the future, have unfettered access to ihe north side via the I-ultnn Corridor (Operation aj Port Railroad Facilities at
Ctaput Chnsti. /Vxtu. Finance Docket 7467, 154 I C C 193) Ihc decision stales in part' "...that eath of the earner*
entering Cor/tut Christi should have rhe right lu equal th\c.\\ lo ihc poi I facilities " and ' publicly rmmuf tailroad
Jacihne.\ now cutting or hereafter constructed on any prtyxrtie& of the Navigation Distnii \o u\ thereby tf) afford
t'lirv lailroud entftinx Cur^uv Chrnli octet* thereto withttul tltoiraninatiun " (Decision at 194, 195 rcspccti\elyj
In our MOW, the Fulton Corridor vsi l l simpN provide a new. viable alternative for continuing north side access for all
the railroads

If >ou disagree with our position that all railroads have equal access to Pori rail facilities, we request >ou slate your
disagreement in a written response lo this letter Please lei u.s hear from >ou b\ noi later than July 30, 2007

Sincerely yours.

F.xccutivc Director

cc Mi Kollin Bredenburg.
VP Service Design & Performance

Website www portofcoipuschrisn com
J22 Power StTMt Cofooi fhmh TX 7840T - PO Box 1541 Corpus Qiruh. IX 7B403 • TEL 361-BB2-56J3 • FAX 161-BB2-7110



EXHIBIT H

UP Response to July 12,2007 Letter



OUORGEM STURM NIMH MS 1180
General Manager Joint Facilities VUJJJ' 1400 Douglas Street
Jele (402)544-2292 Omaha, Nebraska 68179
gstunn@UP cum Fax (402) SO 1 -2313

August 10,2007

Mr. John P. La Rue
Executive Director
Port of Corpus Christi
222 Power Street
Corpus Christi, Texas 78401

RE: Tule Lake Lift Bridge

Dear John:

This is in response to your July 12, 2007 letter to Mr. John Gray of Union
Pacific. As I understand your letter, your position is that UP is required by a 1929
ICC decision (154 IC C. 193) to allow KCS to access the west end of the Fulton
Corridor from UP's Corpus Christi-Odem line instead of KCS1 current access via
the Port's Tule Lake Lift Bridge, if the Port removes the bridge from service.

First of all, you should be aware that UP and KCS entered into an
agreement dated November 17, 2006 which provided for KCS access to the
Fulton Corridor from the west (Art Shoener, KCS1 President, signed the
agreement for KCS). This agreement would have permitted the Port to remove
the bridge from service without affecting KCS access to the Port facilities.
However, after the agreement was signed, KCS indicated that it was not willing to
carry out its side of the bargain, apparently at the direction of its Chairman,
Michael Haverty, so the agreement was never implemented. We remain willing
to give KCS access to the Fulton Corridor from the west under the terms of the
November 17, 2006 agreement. As such, you need to be discussing this with
KCS.

Turning to the substance of your letter, there is nothing in the 1929 ICC
decision which requires UP to grant KCS access to the Fulton Corridor from the
west if the Port removes the bridge:

• First, your letter selectively quotes partial sentences from the 1929
decision out of context, apparently to create the impression that the
ICC was imposing some mandatory "access" requirements on the

UNION PACIFIC RAILROAD HOO Dougbi StiKI Omaha. NE68L79



railroads serving Corpus Christ) In fact, the ICC was simply
describing the terms of the agreement it was being asked to
approve, and was not imposing any requirements on the applicants
(154I.CC at 194-195).

• Second, neither the decision nor the 1929 agreement purport to
impose any obligations on UP or its predecessors for the UP owned
track which is the subject of your letter This track is not part of the
"publicly owned railroad facilities now existing or hereafter
constructed on any properties of the Navigation District". It is solely
owned UP trackage, and was constructed and owned by UP's
predecessors long before the 1929 agreement and decision.
Further, KCS1 predecessors did not obtain any access to this
trackage under the 1929 agreement or decision. KCS1

predecessors had no rights to use this trackage for any purpose
until 1996, when the TexMex railroad, (now part of KCS) received
overhead trackage rights on it in the UP-SP merger

• Third, and most importantly, UP is not denying KCS access to the
Fulton Corridor, or any other Port owned rail facilities. KCS has full
access to all of these facilities (including the Fulton Corridor) via
Tule Lake Lift Bridge, which is the routing KCS has used since the
bridge was opened in 1959 It is the Port, not UP, which is
proposing to eliminate this access, by removing the bridge from
service. As you know, we have an existing agreement with the Port
(May 9, 2006) which allows KCS to temporarily access the Fulton
Corridor from the west when necessitated by bridge repairs.
However, we have no obligation under this agreement to allow KCS
access from the west if the Port eliminates KCS1 existing access by
removing the bridge rather than repairing it. The November 17,
2006 agreement, of course, would have provided KCS with
permanent access from the west had KCS been willing to
implement it.

Please call me if you have any questions or if you wish any further
information for your discussions with KCS

Sincerely,



EXHIBIT I

KCS Response to July 12, 2007 Letter



KANSAS CITY SOUTHERN

MAILING ADDRESS PO BOX 219335 • KANSAS CITY WO 64121-9335

MICHAEL R HAVERTY
J I |g 2007

CW EXECUTIVE OFHCE* •

Mr John I' LaRue
F\ecuiive DircMnr
The Port ot'Corpus ChnMi
P.O Itax 1S41
Corpus Chnsli. I'X 7840**

Ocar Mr LnRuc.

I he K.m>as Lily Southern Railuav Company (."KC'SR *) is in receipt of sour Idler of lul\ 1 2,
2007 regarding "Rail Operations On ['he Joe Hilton Corridor " We arc UUAIC of ihc efforts ot the Port ni
Corpus Christi ("Port") lo con si rut, I ihc Joe Pulton Comdoi ("I ulion Corridor") so as 10 pro\ ide mil
access to the north side of the Curpus Chnsti ship cliannol when Ihc 'I ulc 1 akc I ift Bridge ("I ill
Bridge") is cither removed or locked in the upright position As you know, we ha\e had several
conversations with representatives of the Port regarding this issue and look forward to continued
cooperation with the Port on this project

Your letter accurately depicts the holding of the 1929 ICC decision Indeed, the notion of equal
access to all Port facilities and tracks for all railroads that enter Corpus Chnsti is a consilient theme in
the numerous contracts and ICC/STB decisions governing rail operations at the Port It should come as.
no surprise then that KCSR fulK supports equal access to the Port facilities for all railroads now serving
Corpus Christ i, and this equal access should include the Hilton Corridor We hope that the Port us
working diligently lo ensure that trucks connecting with and controlling access to the Fulton Corridor are
a\ailabk' forc-qual usage h\ all railroads scning Corpus Chrisli

While KCSR is supportive of the Hilton Corridor proiccl, as ue have (old numerous Port
representatives, KCSR cannot support the removal (.or locking} of the Lift IBndge unless and until
KCSK's equal aLtesslo the new I ulton Corridor trackage is guiiranlced Unfortundiely. jour letter Joe-.
nut spccificalK address that concern Instead. >our letter stales thai the Port will "|u|pon completion of
ihc Hilton Corridor rail line remove the Lift Bridge from service lor all rail movements * KCSR
cannot and will not allow that to oicui mere!} "upon completion of the I7 LI I ton Corridor line " The
Fulton Corridor trackage must he completed and KCSR's equal acccts (in terms ol cost and time) in that
ir.ickage must he guaranteed before KCSR will acquiesce lo the renunal of the l.ifl Bridge from rail
service

KCSR ;ipprcc idles our vcr> important relationship wuh the Port We stand willing to work u ith
ihe Port and the other railroads serving Corpus Chnsii to develop a plan that ensures equal access in the
ruKon Corridor by all railroads Please let us knou if we can be of assistance

SincercK.

Michu

CATHEDRAL SQUARE • 427 WEST I2^n STREET . KANSAS CITY MISSOURI 64105



EXHIBIT J

BNSF Response to July 12, 2007 Letter



Peter J Rlckorihauaer Burlington Northern
V-ce °res -ter-i Santa FB Corporation

2MW Lou Mank Jr vo
Toxas 76131 2828

Id* 817 352-7 IS-1,
pete ntt«j"nni

July 27, 2007

Mr John P. LaRue
Executive Director
Port of Corpus Christ!
222 Power Street
Corpus Christi, TX 78401

Dear John:

Please reference your letter to me dated July 12, 2007 regarding railroad rights to use
to the Joe Fulton Corridor that is presently being constructed as a replacement for the
Tule Lake Lift Bridge for access to the north side of the ship channel in Corpus Christi,
TX.

We have reviewed the terms and conditions of the relevant agreements, including the
January 23, 1929 agreement, as supplemented and amended, and other related
agreements and concur with your conclusion that all the railroads currently serving
Corpus Christi have equal access to Port rail facilities, including the north sido of the
ship channel via the Joe Fulton Corridor. In addition, BNSF has an independent right to
such access pursuant to the terms of the Settlement Agreement between BNSF and
Union Pacific imposed as a condition to the UP/SP merger by the Surface
Transportation Board.

If you have any questions, please feel free to cal! me at (81 7) 352-6686 to discuss this
issue further

Sincerely,

Peter J Rickershauser

cc1 Rollin D Brodenberg, BNSF
Larry Lawrence, KCS
George Sturm, UP



EXHIBIT K

Notice of Lift Bridge Closure



Tryon, Ahren

To: Teresa Betzold

Subject: RE Re Lift Bridge Notice

— Original Message —
From: Teresa Betzold
To: AmadpjSaenz , M Shuyler@admwor1d com , Steve Yates , Jim Franceschj, Kevin Miller, Armador Vela ,
Cha.d_Chapman , Larry_McLerpy , J_S[u_bar, Kathy , Brian Pillmger, pwallesen@aol com , Rick_Cast!!!p , John
Stapp , B.ill_Wagner, Rick.Lawrence , Rick Rewaniszy.k , LajTy_Perryrnan, BiehLOompany , Richard.Ludwig ,
pete rickershauser@bnsf com , nchard roby@bnsf com , rollm bredenberg@bnsf com , Sonny_Boyd, John
Rponey , georgen@cctexas com , hndale@cctexas com , Stacy Moore , Richard .White , Timjfnmble , Capt
JmLDQpJgy , Adin_BaJsQn , Charles Milstead , Dennis Calhoun , David.Cave , Mark.Barnger, Shelly.Hacker,
Tom Fanning , Jeff.Logue , Claudia lobell@conuec.estxu_5 , Jeff Hojley , Rujy_C?arc]a , Edith_Clark.e ,
michaelostos@dix-fairwav com , Cecil Avila , Howard Gillespie , Dean_Cpulson , Charles.Brpugh , Alvm
Saathoff, Ana Abarca , Diane LaRoe , Kenny Ragsdale , Mike_C_am , Richard_FaiLs , Timothy_Leitzell, David
Stone „ Dean Leber, Diane Tamez . Jason Tucker, Jimmy_MouJds , Roger Tennapel, Iliom.as_La_nca_ste_r.
Fillette Green „ Mauncio Resales „ Sherman Estes , Shermm.EsJes , PaJ_Lynch , Ray_mond_0liv_eira . Fred
Ortiz , Walter Kittelburqer, Susan Nelson , Gilbert Ortega , achunko@gwrr.com , bjasper@gwrr com ,
jbenz@gwrr_com , John.Slubar, Orlando Perez , Raymond Butler, iss corpuschnsti@iss-snippinq com ,
Caspar D'Anna , a_shoener@kcsouthern com , dfreeman@kcsouthern com , jnney.@kcsouthern com ,
mchapman@kcso.uthern com , mha_verty.@kcsouthern com, Pat Fisher, Wayne Bpid , Frank Wiseman , Mike
Wike , Mike.Wike , Stacey.Brown , Kevin Kauk , Ben Bentley , Dion Fudge , Robert.Hanson , Wes O'Neil.
WB.S O'Nej!, GregJJezdek „ Doug Wampler, Jon_Shendp_n , Sqojt Walker, Pe.te_Petere.on , Homer Mines ,
Frank_Bu]ge_s , Kristin Malone , Alan Bunn , John.Metz , Larry Maifefd , Mjke_Gjttinge!, MichaeLVest, Don
Higgiiibotham . Da\ad_Crawford , Jack Rice , Bob Bailey , AI_Speight, Dayid_Sphs , J_e.rry_Cotter, Jim_B_ur_ns .
John.LaRue , Dayid_Krams , Luther Kim , Paul Carangelo , RayJHamson , Rayrnond.Kadlecek, Tom.Curlee ,
Tony. ALejandrg , VLQkj-Mercado . Ray Ramirez , Carlos_Gaicia , dcjjrtLs.s@rajlwoiks com , Lonnie_B_artLett,
Maurjcio_Rps_ales , Roger_Sanderfer, Sue , Dennis Hansell, Tony_Tedesco , Frank.Newchurch ,~Jerry
Hopper, CapJajo_Ed_die_R_engpn , Barry Snyder, Jackie Yardley , lhannaA@stx.rr corn , Johnny_Rozsypal,
Ralph Rubalcaba . aberrera@texaslehiah com . Gary_Eddins , .Kenny_HiJ_cker, Ron_Renz , Tngeant, Dimitnos
Gavakis , Patnck Beam , gsturm@up com . jkoraleski@up.com , jrjibens£l@up_cpm, jtg[ay.@up com ,
OJDURKIN@uD com , rmjoh_nso@up com , Richard Bailey , Timothy_McDaniel, Diane.Kalma , Lt.Jay , John
Zarbock, MichaeLWarner, itJG Patrick Marshall, Peter Simons , Robert.Lefey.ers , Captain.Pauhson , Lt
Travis_Colher, Tyler_McG_ill, Bi.ll_Magness , Dennis Payne , Don Parker, Glen.Memtt , Gregory,Anderson , Ins
Haese , Jpe^Harrmgton , Pat.Newman , Steyen.Payne , lvalls@vallsgourp com , VaJls_Shippmg , Frank
McNjff, Niels Aalund , Raymond Duget, Robert Cornehson , Rpn_Rpwe
Sent: Tuesday, September 04. 2007 3 40 PM
Subject: Lift Bndge Notice

This is to notify all customers of the Port of Corpus Christi and users of the Tule
Lake Lift Bridge that the Port of Corpus Christi is planning to stop operation of
the Tule Lake Lift Bridge beginning on October 1, 2007, or before should its
condition, which is deteriorating, so require. Rail access to the north side of
the Inner Harbor will be available via the Fulton Corridor Rail connection. The
Lift Span will remain in the up position for an indefinite period of time while
plans are being made to remove the bridge.

The Port Commission will formally consider this action at the September 11,
2007 Commission meeting which will start at 9:00 am at the Ortiz Center. This
notice is being sent to give everyone as much notice as possible.

We regret any inconveniences that this may cause. As you are aware the Tule
Lake Lift Bridge has serious structural cracking in the lifting machinery and is

9/11/2007



being closed for safety reasons."

If you should have any questions regarding this project, please contact Frank
Brogan, Director of Engineering Services @ 885-6133.

Port of Corpus Christ!
wwwpprtofcorpuschristi.com

Teresa Betzold
Port of Corpus Christ! Authority
Operations Administrative Assistant
(PH) 361-885-6178
(FX) 361-881-5162

No virus found in this incoming message.
Checked by AVG Free Edition.
Version: 7.5.485 / Virus Database: 269.13.5/988 - Release Date: 9/4/2007 9:14 AM

9/11/2007



EXHIBIT L

K.CS Letter to Customers Regarding Lift Bridge Closure
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KANSAS CITY SOUTHERN

Separate* 7. 2007

.Dear Vritfd CuXomor.

On Scpiomher d. you nceivod an ••mil from Toma Beonld on bchulf of (he Port of
Corpiu CMiti ("Port"). Afioo»0me wi>«tc-mftil.*e Pert « pining fowofopcnnan
of tbc T^ite Lake lift Bridge betf mini an or teftue Ociohv 1. 2W. tart ii too (he
i^ifi^ipoiliUmraralAdftnqhoperMUMlevniiMl^ HecpKBthe
Boat cJkJrulBA OkM "Yod floott> to (to north rida of the fimor Uttbar «1U te ftviihM* vfn
tbe PiiUon Conldnr BjUI connection," that f tBtomear U nut ooeuraw.

KC5 don not h&v* « dinoi cOUHMlen to tho RilttM) CMUarA«iloQnMetioo. XCS<loa
Iwvc o^tihnd tnckigc rirfto over W» DM thai CMMCII *1 A UM fljlion Corridor, but

Bridfv.li idun out «f MCVIOO n pUaDeA,1CC8 win n« be ibk to maiiikinnil
rtw IDOBT Htobot Aippen (i A lh«e on IN north ride of Tin ridp dunnd): cnniniy to Uw

or toon atenutta wnnspmcm, IOCS will bo faced » «mlnftD «ttM» msudt ihippen.

If y«i ttuin continued wvfee by KCS. yon need to notify tho Port imrt^Krtalrofyoaf
eppasWoq to itt pim to remove (he bridp ftaa iavice *ad mqoot tttt ihePoftvakn
fmised>UButiantDz«pBtriatdrctubiHtaiG()«bfid(o. fa At mejo«imc.whlktfw bridge
to being vBpdnd «nd ichtbiliUDcd. wfateh may hi fto. require tt«nponB>doring of tho
bridge, pleasa notify ih» Fort of yow nofid foe KCS wvtec end icqnot AePonio
qtHdUJ1 m** an *ocommodation with UP to ouurft tint KCS can tcc«u *e Riftoa
OanidDrfttflcoABOcUan. TTw Pwt Comnriuton will fomallyconttrfwlti proposed
acuon pf fta September 11. 20W ConiMuJan mecciqfr which «artB«9.-OQuDKIlM
Ortiz Cosuar, YovprueouBftf oonmcnutf Ihrthecriiig wjttUbehctpfU. ifyouiuv
urmbU'to pruvuk you eoounnti sHracOyte Aa Port, pleue JW. ̂ nareommcMi In *
teagOfc^aUdroc^mmeandlwniiittaBpttt
ivconl «t Uw Paii't hearing.



EXHIBIT M

UP Letter to Port Authority Regarding Notice of Lift Bridge Closure



OCORGB M STURM 1111111 MS II80
General MmiBger Joint rnctliues Hl|JV ] 400 Dnuglas Siren
lele (402)544-2292 Omaha, Nebraska 68179
gs[urm(u,UI> cam Tax (402) 501-2313

September 7, 2007

Mr. John P La Rue
Executive Director
Port of Corpus Chnsti
222 Power Street
Corpus Chnsti, Texas 78401

RE. Tule Lake Lift Bridge

Dear John.

This is in regard to the notice put out by the Port of Corpus Christ! on
September 4, 2007 related to the Port's decision to discontinue operation of the
Tule Lake Lift Bridge (Lift Bridge) effective October 1, 2007 UP believes it is
necessary to make sure that there are no misunderstandings regarding access to
the north side of the Inner Harbor via the Fulton Corridor Rail Connection
subsequent to that closure by the Port.

Item #2 of our letter agreement dated May 9, 2006 governs UP's
obligations to provide KCS with temporary, alternate access to the Fulton
Corridor Connection in the event the bridge is removed from service It provides
that "Temporary access will continue until .. the appropriate governing
authority makes a decision not to repair/replace the Lift Bridge" The Port's
September 4 notice states that the Lift Bridge will be held out of service "...in the
up position for an indefinite period of time while plans are being made to remove
the Bridge . " Therefore, it is clear that the governing body of the Port has
already decided not to repair/replace the Lift Bridge. As such, UP has no
obligation under the May 9 agreement to provide KCS with alternate access via
the Fulton Corridor Rail Connection.

As I stated in my letter of August 10, 2007, UP and KCS executed an
agreement dated November 17, 2006 which would have provided KCS with
permanent, alternate access to the Corridor via UP But, after the agreement
was signed by both parties (KCS1 president signed for KCS), KCS unilaterally

UNION PACIFIC RAILROAD I4ffl Douglas Street Omaha, Nh M17")



refused to carry out its side of the bargain UP remains willing to provide KCS
access to the Corridor under the terms of this agreement However, UP is not
willing to reward KCS' sudden and inexplicable rejection of its agreement with UP
by providing access on terms which are different than those to which KCS
previously agreed

Please call me if you have any questions regarding this matter.

Sincerely,



EXHIBIT N

Port Commission Resolution to Cease Operating the Lift Bridge



RESOLUTION TO CEASE OPERATING
THE TULE LAKE LIFT BRIDGE

WHEREAS, the Port of Corpus Christi Authority of Nueces County, Texas ("PCCA"),
the City of Corpus Christi ("City"), and the County of Nucccs ("County") entered into an
Agreement effective as of October 1, 1998, regarding the ownership, operation, and maintenance
of the Tulc Lake Lift Bridge (the "Operating Agreement"); and

WHEREAS, under the terms of the Operating Agreement, the parties agreed that the City
would continue to own the Tule Lake Lift Bridge (the "Bridge"), but PCCA would operate and
maintain the Bridge, and

WHEREAS, the Port Commission believes thai continued operation of the Bridge
presents an unacceptable safety risk to persons, vehicles, railcars, and vessels passing o\er and
under the lift span of the Bridge (Ihe "Lift Span"); and

WHEREAS, the Port Commission also believes that continued operation of Ihe Bridge is
likely to result in Ihe Lift Span becoming an unreasonable obstruction to navigation of the Inner
Harbor of the Corpus Chrisli Ship Channel (the "Inner Harbor") west of the Bridge: and

WHEREAS, the Joe Fulton International Trade Corridor (the "Fulton Corridor") will
provide railroad and vehicular access to the north side of the Inner Harbor; and

WHEREAS, rail access to the north side of the Inner Harbor is now available via the
Fulton Corridor rail: and

WHEREAS, PCCA has prepared and is ready to file a petition with the United States
Surface Transportation Board seeking clarification that all railroads now serving Corpus Christi
have equal access to the north side of the Inner Harbor;

NOW. THEREFORE. BE IT RESOLVED that, due to Ihe safely and business risks
involved in continuing to operate the Bridge, Ihe Port Commission hereby orders PCCA to cease
operating Ihe Bridge on September 11. 2007; and

FURTHER RESOLVED, that the Lift Span of the Bridge be locked in the up position
until such time as plans arc implemented to remove Ihe Bridge; and

FURTHER RESOLVED, that the appropriate persons at the City and County be notified
that PCCA has elected to cease operating the Bridge due to Ihe unsafe condition of the Bridge:
and

FURTHER RESOLVED, that the Executive Director and Director of Engineering, or
either of them, arc hereby authorized and directed to enter into negotiations with the City and
any other parties they deem appropriate for the removal of the Bridge and related structures as
soon as possible.

222433
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BEFORETHE
SURFACE TRANSPORTATION BOARD

Finance Docket No 7467

Finance Docket No 32760 (Sub-No. 13)

PETITION OF
PORT OF CORPUS CHRISTI AUTHORITY OF NUECES COUNTY, TEXAS

FOR CLARIFICATION AND FOR EXPEDITED CONSIDERATION

I hereby eenif) that 1 have served this 14lh day of September, 2007. one copy of the

foregoing "Petition of Port of Corpus Chnsti Authority of Nueces County, Texas for

Clarification and for Expedited Consideration." by hand deliver) or Federal Express, and by

electronic mail, to the following

Paul l-Iolerer. Esq
Vice President and General Counsel
Attn.: Jake DeBoexer, Esq
Burlington Northern Santa Fe Corporation
2650 Lou Menk Dn\c
Fort Worth, TX 76161-2830

William Mullins. Hsq
Baker & Miller PLLC
2401 Pennsylvania Avenue. N.W , Suite 300
Washington. DC 20037

William Wochncr, I'sq
Vice President and Interim General Counsel
I he Kansas City Southern Railway

Company
Aim1 David Ree\es
427 West 12th Street. Canal Square
Kansas City, MO 64105

J. Michael Hemmcr, Fsq
Senior Vice President Law and General

Counsel
Atln Lawrence Wzorek
Lnion Pacific Railroad
1400 Douglas Street
Omaha, NE

Ahrcn S. Tryon

Attorney Jor Port of Corpus (. 'hnsti Authority oj
Nueces Countv, Texas


