L.aw OFFICE

JorN D. HEFFrNER, PLLC
1750 K STREET, N'W
S[SuirE 350
WasHiNnagTON, D C, 20008
PH (202) 296-3333
Fax (202) 296-3939

V.A ELECIRONLIC :ILING

November 13, "C07

llon. Verro: A. Wii_i1anms
Serretary

Surfaco Transportatior Board
395 E Sireet, 5w

Wazh.ngtor, DC  20423-0001

wEF: Suffelk & Socthern P21l Road, L0.C --
Ledse ana Dpesatien Exsnptior. —-
§17 ls Road RezlLy, LLC
STB Fuincrce Zocket No. 35036

F}
[

Dear Mr. Williams:

On behalf cf S.]is Roaa Realky, LIC and U S Rail
Carporation, - am elecctrcnically fil-ng -his Motion to
Strike porLicns oz tne Town ©0f Broochaven’s Beply ard zo
Srr_ke the Ver:fied Statement of Town of Drookhaven
Attorney Reboert 7. Quinlan; :s well as a Tetilion for Leave
to file a mehuttal to the Tcwn’a Reply =~ the Fe*iricn Zor
LtAay pendinyg Pecinside-ation of lhe Boava’n Qckober 17,
)07 decisien on the awove-captioned proZeeding.

S-rceerely,
H . \\. -: b e .“‘\. -
’ \
John b. fleffner
Enac.
cc: Mark A. Cuthkarrson (w/enc. Via E-Mcoil)
Town of Brockhaven (w/ene. Via ordizary nall)
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CFRRTIFICATE OF SERVICE

I, John D. Herfner, certify that a copy of the
accompanylng Motion to Strike and Petition for Leave to
file a Rebuttal 1n behalf of Petitioners Sills Road Realty,
LLC and ¥ S Rail Corporation was sexved con November 13,
2007 upon all parties and the Town of Brookhaven.

- '::'- ; ¥
“John D. Heffner
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&
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35036

SUFFOLK & SOUTHERN RAIL RCAD LLC
== LEASE AND OPERATION EXEMPTION —-
SILLS ROAD REALTY, ILIC

MOTION TO STRIKE
&
PETITION FOR LEAVE TO FILE REBUTTAL TO THE TOWN OF
BROOKHAVEN'S REPLY TO PETITION TO STAY THE
DECISION SERVED OCTOBER 12, 2007

This matter involvas construction of rhe Brockkhaven
Rail Terminal (“BRT”) on Long Island, New York. Pursuvant to
49 CFR 1115.3, Sills Road Realty LLC (“Sills”), and U S
RaLl Cerporalion (“U S RaiLl”) have petitioned the Surface
Transportation Board (“STB"” or "Board”) for a stay of the
dectision 1s55ued October 1%, 2027. Petaitiocners nave
separataly petitionea for reconsiderat-_on of the Octoker
12™ decision.

On November 5, 2007 the Town of Broorhaven (“the Town”
or “Brookhaven”) replied to the Stay Petition. The reply
contains obiectionable material which Fetitioners move Lo
strike pursuant to 49 CFn 1104 8. The Reply alsy contains
glaring i1naccuracies and baseless assertions to which

Pet-_-tioners seek leave to serve a rcbuttal.



Potitioners further move parsuant to 49 CFR 1104.8 tn
strike the verified staterent of Brcokhaven Towr Attorrey
Robert . Quinlan as redundant, and pursuant to 49 CER
31115.3(d) to strike the Duinlan verified statement as

constztuting an 1meroper second Reply.

BFOCKHAVEN’S ALLEGATION THAT PETITIONERS ARE PERPETRATING A
“SHAM” UPCN THIS BOARD 15 SCANDALOUS AND SHOULD BE STRICKEN

Peiitioners -irge the Board Lo strike the accusatien
sat forth at page nine (9) of Brnokhaven’s reply alleging
that Petitioners are ¢ntities created for “sham purdozes”
to abuse the 5TB exempt:ion procedure. Th.s allegation =&
patenkly baseless and scandalous, ana should consequenily
be strrcken as scandalous pirsuant to 49 CFR 1104.8.

8111s was formed by a producer ard users ¢f crushea
sLone in order to rrovide for the ex'sting business neecs
af Lhese entit:es. Si1lls and 1ts memkors have been
rransporting stone by rarl to an inadeguate rail facalzny
in Brookhaven for these very porposes since April ZUHE.

avesimen

-1

€ 1n

51_]Js and 1ts menkers have mad=2 s:garficant
(1) land 2ra (i1) roiling stock aesigned to transportc
crashed stone te affect.veily provide for their anticipated

business needs. Brookhaven pn¥sists in baseless accuzatirms



that all these efforts by Sills and U S Rail are dirrected
towards creating a disguised municipal waste transfer
station. These knowingly-false, and potentially actionable,
acocusations persist despite an outstanding volurtary
written offer to Brookhaven “to enter into an agreement
with (Brookhaven] that would preclude (Sills Road], U §
Rail and any other uaser of the Broockraven Rail Terminal
from conducting municipal solid waste operations thereon
without first obtaining all required governmental
approvals.” Despite this urambiguous statement, Brookhaven
continues 1n 1ts efforts to knowingly mislead this Board
about the intended use of the Brockhaven Rail Terminal. 3ee
November 9, 200/ affigavit statement of Gerard Drumm
annexed herelLo as Exhibit A.

U S Rarl is an exlsting Class III common carrier
railroad organized under the laws of the State of Ohio. See
Novemper 8, 2007 affidavit of Gabraiel KHall, annexed hereto
as Exhibit B and November 12, 2007 verified statement oZ
Gabriel Hall, annexed hereto as Exhibit C.

Suflfolk, which initially filed a petition fcr a iease
and operation exerption, was permitted to withdraw by Lhe
STB in August 2007. Suffolk has not conducted any

actzvities at tre s-te ana, as the Town well krnuws, is no



longer varticipating in this project.! Suffolk s clearly
being used by the Town as a “straw man” to bolster the
Town’s feeble opposition to the project. The Town argues,
fallaciously, there must be some hidden and nefarious
purpose behina Suffolk’s withdrawal, because all
Pekbitioners’ purposes are presump:zively nefdarious until
proven otherwise. The Board should construe the Town’s
transparent resort to conjecture and i1nnuendo as tacit
admissions that Brookhaven utterly lacks any evidence of

milsconduct on Petiticners’ part.
(1

PETITIONERS HAVE DEMONSTRATED A SUBSTANTIAL NELD TO
SUBMIT A REBUTTAL TO BROOKHAVEN’S REPLY

For Lhe following reasons, the Board should accept
Petitioners’ rebutzal. There have been changes in the
circumstances surrounding the use of the BERT site since
work ceased at the end of September 2007. As tne
accompanying affidavits of Gerard Drumm and Gabriel Hall

indicate, trespassers have been 1illegally accessing the

lSJfolk was 1ssucd certain Appearance Tickets arising cut of
thei1r przer "rvolvement 1 t*ls project Those Appedrance Tickels are
returpnable on Cecemper 13, 7067 in *he Saffolk Couanty Dislraicst Court
and are heing challengec as an improper action by the Yown n a federal
lawsuit prending 1n the Urited States District Court for Lhe Eastern
DistLzict of New Yorg unaer c.vil action number 07 CV 4584 (TC?)



site, damaging Petitioncrs’ property and engaging in

dangercus recreational activities. See Exhibits A and B.

It s therefore apprepriate for the Beard to permit
Petitioners the opportunity to supplement the record so as
to 1nclude th.s new and additional infcrmation. By doing
so, the Board, and any reviewing Court, will have available
to 1t the fullest possible record.

Moreover, Petitioners seek leave to rebut certain
procedural and factual misrepresantations conktained ain
Brookhaven’s reply. Those misrepresentations are corrected

in the following section of this motion.

A. This Petitior for Reconsiderarzion 1s procedcrally

proper.

Brookhaven’s objection to Petationers’ procedural
basis [cr Lbeir stay roquest may be disposed of
perenmptoriiy. The stay petiticn is 1n the nature of a
discretionary appeal of Board actaion. Tke Town’s objection
apparently arises out of their misperception that 49 CFR
1115.5 governs discretionary appeals of Board actizn, which
1t docs not. Rather, 49 CFR 1115.3, governing
reconsideration petitions, 1s applicable. That prowvisicn

states, Ln vertinent vart:



(a) A discretionary appeal of an entire Board
action i1s permitted. Such an appeal should be
designated a “petition £for reconsideration.”

The prov.sicn further states:
{€) The £f-iing of a petition w2iil nol
automat:rcally stay the effect of a prior
action, bhut the Boara may stay the effect of
the acrtion on 1ts own mollon or on petition. A

petition to stay may ke filed 1n advance of
the petition for reccnsideration|.]

(Emphasis supplicd.)

Under Board rules, the stay petition was timely and
properly filed l‘herefore, the Town’s challenge to the
procedural legit_macy of Petitioners’ act-_ons must ne

summar-ly rejected.

B. This disconnected spur wiii not disturb
“CcmpetiLive Balance”.

Brookhaven’s reply does not contest Lhe well
established precedent that a rail carrier may construct and
cperate a spur. Rather, Brookhaven argues that U S Rail’s
operatior “invades” NYgEA’s territory and 1s thereforc a
line c¢f railroad For which Board ertry auatrority rust be
obtained. The Town, however, 1s wrong. As neld by the 1iClC,
the Board's predecesscr, unless the penectration ilters
competitive balance, the new track i1s deemed 3 sour. Sees HEK

warehouse - Exemption from 49 U S.C. 11104 and 10901(a),




I.C.C. Finance Docket No. 30858 {(Served April 3, 1987) at

notes 5 and 6. Accord, Illinois Commerce Com. v. Unated

States, 779 F.2d 1270 (7" C. 1985).

Rather than altering competitive balance, which
connotes taking business away from an existing carrxier, U §
Rail’s operat:ons will provide NY&A with new business,
serving as a feeder spur into tne NYSA, with wnom all
freight will be 1interchanged for the long haual.

For the record, Si111s 1nformed NKY&A of 1ts development
plans and offered NY&A the opportunity to participate as
the servicing carrier. Furthermore, upon infeormation and
belief, past and present officials of NY&A have
participated i1n discussions with Brookhaven planning
personnel regarding the Terminal, provided valuable 1nput
to the Terminal layout and track design and sapported the
Termiral in 1ts efforts to recerve New York State funding.
See verified statement of Gerard Drumm, annexed hereto as
Exhibat D.

The Towr’s “invasion” alLiegaticp simply has no meriz
ard should be disregarded by Lhe Roard.

C. Petitioner’s provided Brookhaven with actual not:ce
of BRT development plans.




Likewise there 1s no merit to the Town’s disingenuous
argumenlL that 1t was somehow ‘surprised’ to discover site
preparation work underwcy on the property. Tne Town
possessed detailed knowledge and information about Lhe
project well 1n advance of site preparation work
commencing. S111s proviadea Town represenlatives site plans
and elevations for cthe project at a reeting on January 23,
2007, eigrt months prior to any on-site worx taring place.
See “Meeting Chronology” annexed to Petitioners’ October 9,
2007 letter to Melvan F. Clemens, attached to Stay Petition
as Exhibit E. The project was discussed at Petitioners’
meeting with Brookhaven Town Supervisor Brian Foley on July
20, 2007, also prior Lo any on-s.te work ccmmencing. Thad.

Cne false and cortinuing undercurrent to the Town’s
opposition 18 1ts unsubstantiated concern that the BRT is
not being buLlkt to transload stone or oLher aggregate.
Rather, the Town believes BRT i1s intended for use as a MSW
transfer station. S:il3 has provided Brookhaven waith a
letter disavowing any intent.on of using the Terminal as a
municipal solid waste (MSW) transfer station. See October
5, 2007 letter from Sills coursel annexed to Quinlan
vorified stateoment as Exhibit D. Despite receiving
Petitrorers’ explicit rcepresentation, the Town persists 1n

making spurlicus, lrresponsible and alarmist charges about



-

MSW transfcr operaticns. Attorrney Quinlan’s allegatior thaz
5_.11s has becen sol:citing MSW Lransfer pusiness 1s
completely baseless. Brookhaven, c¢n 1ts own rnitzative,
i1ssued a request for propesals (RFP) for the processing ard
disposal of 2ts MSW. Tully Erv.rcnmwental (“Tully”), an MsSw
nau_er, responced to tne RFP. Tully proposea transportong
containerized waste vty rail from BRT. The August 9, 2007
Tetter from Si1lls President Andrew Kau“man to Tully (See
Quinlan Exhibit A) contains no reference whatsoever to MSW
transter omeraticns. Moreover, Tully, a2 pro-ect rnon-
particaipant, has absolutely no standing to i1nfiuence the
use of tne BRT.

1 € Rail laikewise disavows zay Jiatenticn of utilrzaing
th's faci1lity as an MS8W transfer s*aticn. See Noverber 8,
2007 affidavit of U S Rail Pres:ccnt Gabricl Hall, anneved
herele as Exhibit 3.

L. A Stay would be in the Public Interest.

“re public wnterest would be furkherza by tho skzy Ln
three respects: Kirst, by removini freight ~raffic from
congested Long Isla~d highways. Second, by removing The
risk to publiuc health ord sa‘ety posed by the prasent

misuse ¢f the s:ite by Lrespassers engag.ng & dangersis

detivibios (ATV raiding dara saooting) . Thirsd, by remnoving



the economic constraints on Long Island developers who are
currently -1nable o keep pace with construction demands due
ro lack of sufficienl quantities of stone and other

construction materials. See Exhibits A and C.

There is no corresponc.ng evidence befure Lhe Yoard cf
harm to the public interest. 3+rockhaven provides no
evidence thal a stay of the Board’s Octobker 12, 200/{
decision would visil irreparab.e harm on 1ts environment cr
on the Town’s residents. In the absernice of such 2 showing
by the Town, the stay requested by Petilioners should

%
l354de.

THE QUINLAN VERIFTED STATEMENT SEOQULD BE STRICKEN AS
BRDUNDANT AND AS CCASTITUTING AN IMFROPER SECOND BEPLY

The 12 page Verified Statement of Rrecokkaven Town
Attorney Robert F Quinlan contains an exnaustive recital
of farmlLs and procedural h.story. Mcst o f not all of that

materia’. 1s already of record and, thus, largely redundant.

h}
Criminal charee. 11 tne form of Appearance Tickets brougac
1

agasnst Pebtiticrars by the Town bave resulted v Potiziorers foi_ng
tederal civil zights lawsuit aja:nat the Town for 1llegally irterterang
with tnis projeet A ederal cistricl Judge has grar.ed Petitoarcrs’
reguest stayina enforcement oz Gramiral proceecongs arisirg sukb of
PotrLicners’ activiiies at the BRT site pording resoliti:in =f
Pat-itiorars’ regueat for itnbterin injunctive relie’



The statement 1s therefore objectionable pursuant to 49 CFR
1104 8 and shou'd be stricken.

Adcitionally, this essentially precedural bistory more
properly beiongs 1n the Town’s reply to the peticion for
stay. By transpos:irg procedural history from ihe reply to
the verified staterent, the Town has eilectively i1nflated
1te reply Lo 29 pages; nearly 50% length.er than the 20
page limit perritted by 49 CFR 1125.3(d}. As constxtuteaq,
the Quinlan verified statement amounts to an impropecr

second reply, which the Board should straixe.

CCNCLUSTON

For the reasons expressed above, as well as the
authority cited herein, Petitioners respectfully request
Lhe following relief:

(1) that the Board strike the portions of the Town of
Brookhaven’s reply contairing objectionable material,

(?) that Petitioners be grancted leave to serve this
rebuttal to the Town of Brookhaven’s reply to the Petition
to Stay the Board deccaision scrved October 12, 2007 pending
Reccnsideration of that dec:sion, and

(3) that the Board strike the Verified Staterent of
Brookhaven Town Attorney Robert F. Quinlan as redundart and

as constitut.ing an Lmproper second reply.



Dated: November 13,

2007

Respectfully submizied,
. .

Jéhn D. Heffner

John D. Heffner, PLLC
1750 K Street, N.W.
Suite 350

Washington, DC 20006
{202) 296-3334

— Yy -
E BT - i
e b 1 v

James H. M. Savage
1750 K Street, N.W.
Suite 350

Washington, DC 20006
(202) 296-3335

Counsel for Petitioners
Si1lls Road Realtiy LLC,
and U S Rail Ccrporation



EXHIBIT A



IN THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT
X

SILLS ROAD REALTY, LLC, SUFFOLK & SOUTHERN
RAIL ROAD, LLC and US RAIL CORPORATION,

Docket No _
Pentioners,
V. * AFFIDAVIT OF GERARD
T. DRUMM IN SUPPORT
. OF PETITIONERS’ ORDER
SURFACE TRANSPORTATION BOARD, and THE TO SHOW CAUSE
UNITED STATES OF AMERICA,
Respondents.

STATEOF NEWYORK )
)ss
COUNTY OF NASSAU )

Gerard T Drumm, being duly sworn, deposes and states the following, under penalty of

peryury
1 1 am the Chuef Financial Officer and Genceral Counsel of Sills Road Realty, LLC

(*Sills Road") [am responsible for financial and legal matters with respect to Sills Road and 1ty

affiliated compames [ am fully famihar with the facts and circumstances of this matter from my

personal knowledge

2 [ submut this affidavit i support of the application of Petitioners, Sills Road
Realty, LLC (**Sills Road™), Suffolk & Southemm Rail Road LLC (“Suftolk™) and U S Rail.
(collectively “Petitioncrs™) to (1) temporanly restramn the enforcement of the STB's October 12,
2007 Decision (the “October 12th Decision™) to the hmated extent of allowing Petitioners to

continue to clear and grade the property and to install utihities at the property, (1) to prelmnanly



emjom enforcement of the October 12th Decision and allow construction activities to continue at
the property, and (1) grant such further relief as the Court deems just and proper

3 It 1s respectfully submitted that this injunctive rehief is necessary because, absent
the 1ssuance of the requested intenm relief, Petitioners will suffer irreparable harm wathout any
corresponding injury to the Respondents or any other entity and wr fact, absent the rchef
requested, a dangerous conditions will continue at the premises

Background of the Brookhaven Rail Terminal
4, Sills Road was formed by a producer and users of crushed stone (“Stone”) to

develop e rail transloading factlity on Long Island that would economucally meet the needs of its
members for the offloading of Stone and other construction related matenals (collectively
“Commodities”), as well as to serve the broader Long Island market for such products

5 Ral shipment provides the most cost effcciive means for achieving these goals
Rail transport also enhances the opportumty for timely dclivenies of seasonal matenals by
reducing reliance on truck transportation over increasingly congested highways and bridges

6 Sills Road acquired a 28-acre tract of land 1n Yaphank, New York, which was
wdeally sutted for this purpose, which 1s to be developed into the Brookhaven Rail Terminal

7 The ntended purpose of the Brookhaven Rail Terminal 13 to facilttate the
transloading of Stone betwcen rail and truck The Brookhaven Rail Termnal will interchange
(reight cars upon a ralroad siding connecting to the existing Long Island Rail Road (*LIRR")
irack adjoimng the property’s southern boundary as well as provide freight transfer areas This
kind of track 1s called a “spur” under applicable federal law

8 The location of the Brookhaven Ruil Terminal 1s ideally suited for this rail

transloading facihty because 1t i3 located i an industnally-zoned area i the Town of



Brookhaven’s Empire Zone and borders the Long Island Expressway and an existing LIRR rail
line The stte 1s not adjacent to any residences, schools or recreational facilities

9 Preparatory to constructing the Brookhaven Rail Termunal, on May 18, 2007,
Suffolk filed with the Umted States Surface Transportation Board (the “STB") a venfied notice
of exemption under 49 C F R 1150 31 advising that 1t was negotiating to lease the site from Sills

Road and construct and operate the facility

i0 Suffolks application suffered from a technical defect which 1t attempted to cure '
Because 1t was unable to cure such defect and consurnmate 1ts anticipated lease arrangement with
Sills Road, on June 15, 2007, Suffolk filed a withdrawal notice with the STB. Suffolk’s
apphcation was subsequently permitted to be withdrawn by the STB m August 2007

11 Sills Road then entered into a thurty-year lease with U S Rail, an existing Class 1
short line railroad duly authonzed to operate as a common carrier by the STB U S Ral 18

constructing and will operate the Brookhaven Rail Terminal

12 On or around August 13, 2007 — 30 days after communicating to local officials
{mcluding officials with the Town of Brookhaven (the “Town'™) its intent to commence
construction, a3 well as the Brookhaven Rail Terminal’s status as a pre-empted rail facility? -
U S Raul began the work of clearing the land, to be followed by construction of tracks and related
facilities, so that rai1l transportatton services could commence on or about March 1, 2008

13 On or about October 1, 2007, a local newspaper, Newday, pubhished an article

questtoning the construction activities taking place at the Brookhaven Rail Terminal site.

! ['is defect stemmed from a problere with the chain of title for the property that Suffolk was at that tme leasing
{rom another landlord

? The 30-day nouce w the Town was a culmination of aumerous commumeations with local gavernment official
regarding the Bruokhaven Rail Ternminal These commumcations mcluded multiple 1 person meeungs and
submission of both plans and legal authonty demonstrating the STB's exclusive junsdiction over the project We
later communicated our assurances (o the Town that Pentsoners have no intention of collecuing muntcipal sohd

waste at the subject property (an alleged concern of the Town)

3



14 The next day, on October 2, 2007, the Town's attorney sent a lctter to the STB
mquinng, for the first time, into the status of the Brookhaven Rail Terminal

15 Thereafier, on October 4, 2007, Melvin F Clemens, Director of the STB Office of
Comphance and Consumer Assistance wrote to U S Rail’s counsel inquining into the actrvities at
the Brookhaven Ratl Terminal, directing U S Rail to serve a response by October 9, 2007, and
enjoining constmct;on activities pending STB receipt and review of U S Rail’s response (the

“Clemens October 4th Letter™) A copy of the Clements October 4™ Letter 1s annexed hereto as

Exhibit “A ™

16 U S Rail filed 1ts response to Mr Clemens’® letter on October 9, 2007 {(the “U S
Rail October 9th Letter), 2 copy of which 1s annexed hereto as Exhubit “B *

17 By deaision dated October 12, 2007, the STB reopened the Suffolk apphcation
(the “October 12" Decision™ A copy of the October 12 Decision 18 annexed hereto as Exhibit
am

18 In the October 12™ Deciston, the STB ordered Sills Road and U S Ral to obtam
either (1) authorization from the STB to construct and operate the Brockhaven Rail Termenal or
(u) an STB decision that the Brookhaven Rail Terminal does not require STB approval, as an
exempt “spur "

19 The October 12" Deciston also contatns a cease and desist provision halting all
canstruction activites pending further Order of the STB  On October 18, 2007, Plantffs
petitioned the STB to stay 1ts October 12® Deaision,’ pending a decision on a Petition for
Reconsideration, which Plainnffs filed on October 26, 2007 Copics of the Petition for a Stay

and the Petition for Reconsidcration are annexed here to as Exhubits **D” and “E,” respectively

3 It 18 respectfully submitted, as sct forth in the accompanying memorandum of law, that awaiting a decision from
the STB on these apphications would be futile, because the STB's past acuons have shown a bios agamst Pentioners

and an mfnngement of their due process rights

3



20.  Thereafter, because of the October 12™ Decision all construction work on the site
stopped, including U § Rail’s efforts to grade the property, which first involved the removal of
trees from the property, and then the leveling of the property so as to bring it to the same level as
the existing Long Island Rail Road trackage ad)acent to the property.

Plaintiffs Will Suffer Irreparable Harm

I. The Property Needs to Be Graded and Have

Utilities Installed In Order to Protect the Public

21 This work stoppage has left the property with large mounds and valleys of sand
which, I am advised, are an attraction to local, albeit trespassing, all-terrmn-vehicle (“ATV™)
nders These mounds and valleys of sand did not exist prior to the grading efforts and the trces
previously 1n place dissuaded most ATV use However, because of the “terrain park” which was
created by virtue of the October 12" Decision's requirement that U 8 Rail cease all construction
activities, ATV nders have repeatedly broken through the fencing surrounding the property n
vrder to nde up-and-down the mounds of sand Absent the ability to complete the grading of the
property, thesc mounds of sand will remain 1n place, continuing to attract theye trespassers

22 Moreover, prior to Sills Road's acqusiton of the property, the sitc was
perenmally utthized by local residents for shooting shotguns  In fact, 1t 1s my understanding that,
the property was called “Shotgun Alley” by local residents  The continued use of shotguns on
the properly 18 evident from the utihity poles on the property which show cvidence of recent
shotgun blasts

23 The construction work on the property was also stopped before telephone and
elcctnical service and appropriate lighting instalied  Without electrical and telephone service on

the property, full hghting and other secunty services can not exist which would otherwise deter



trespassers Moreover, the grading 1ssue discussed above 13 made the more dangerous by the

lack of essential services.

24 Accordingly, without the property being brought to grade and the installation of
utilities such as elcctric and telephone service, a dangerous condition exists at the property which
Petitroners are unable to remedy because of the October 12 Decision (and m fact was created by

the STB’s order to cease construction mid-work with no notice or opportumty to fimsh existing

tasks).

Il. Absent This Relief Petitioners Witl Suffer Indeterminate Losses

25 Moreover, Petitioners have suffered, and wall continue to suffer, non-compensable
irreparable harm  Sills Road, and its members and affihates, plan to use the Brookhm;en Rail
Termunal to transport Commodities o Long Island to service i1ts members’ needs and for third-
party sales Rail shipment provides the most cost effective means for achieving these goals Rail
transport also enhances the opportunity for tunely deliveries of seasonal materrals by reducing
rehance on truck transportation over increasingly congested highways and bndges No other
adcquate ratl transloading facilities are avalable to Sills Road 1n the Long Island market it will
serve

26 The vast majonty of the Long [sland market to be served by the facility for Stone
15 currently supphed by a single vendor by either barge or truck. One of Sills Road and its
affiliate’s business plans 1s to use the rail transportation of Commodites, including Stone, to
reduce costs, particularly with the increasing cost of Fucel, the reduction 1n the allowable gross
vehicular weight permissible on metropohitun New York area bndges, and the need to improve
rehabiity of deliveries away from congested traflic artenies  Unfortunately, no adequate rad

transloading facilities are available to us in the Long Island market we hope to serve



27 Through an affiliated compuny, Sills Road has entered 1n1o a long-term agreement
with an upstate quarry (one of its members) for the annual delivery by rail of up to 500,000 tons

of Stone to scrve the Long Island market

28 Currently, the Stone 1s shupped by rml to a small site in Yaphank capable of
handling only approximately ten percent of the quantities of Stone contemplated by this
agrcement This smaller site 13 under a lease which is exprring soon, at the end of November,
without the possibility for extension No other site 13 available to Sills Road 'or U S Rail t0
handle the Stone.

29 Aside from being a delivery point for the current shipments of Stone, the small
site 1n Yaphunk 1s also where Petitioners have stored ballast (small crushed rock) which they
anticipated to be able to move to the Brockhaven Rail Term:nal during its construction as part of
the grading efforts So long as the October 12™ Decision’s ceasc and desist order remasns 1
place, Petihoners have no alternative location to store this ballast or the ability to move 1t to the
site ag part of the grading process

30.  Without the construction and operation of the Brookhaven Rail Ternmnal, Sills
Road and ity affihate will be unable to fulfill the agreement with the quarry. Additionally, the
quarry hes made significant expenditures for the acquisition of over one hundred dedscated ranl
cars and other new rm! infrastructure to meet its obhigations under the long-term supply
agreement

k)| Moreover, members of Sills Road are engaged 1n the business of commercial

contracting and manufactuning which requires the Brookhaven Rail Terminal to operate for them

to meet their business obligations. The mability to recense rail deliveries of the Commodities at



the Brookhaven Rail Terminal will place them in potential breach of their respective contractual
obligations, and likely face significant economic and non-econonuc loss in mecting them

32  Sills Road and its affilates have also cngaged in substantial marketing efforts to
make potential customers aware of their entry into the Long Istand Commodities market  Sills
Road and its affiliates have made commitments to third-parties for the supply of Commoditics
commencing 1n March, 2008 There will be sigmficant and permanent damage to their business
reputation unless this motion for prehminary injunction is granted; since they will be seen as
unable to meet commtments. Such damage, particulariy to a new entrant into a significant
market that relies heavily on time sensitive delivenes, would be tncalcutable and yreparable

33 It 15 also respectfully submitted that the mjury to the other customers of the
Brookhaven Rml Terminal and to residents of Long Island in general 1s also nreparable.
Because of new limitations on truck gross vehicular weight crossing bridges to Long Island,
there 18 no economical way to move the volumnes of Commodities contemplated by Sills Road
other than by rail. Already congested highways and bridges would be further burdened by
handling tens of thousands of additional truck trips, potentially inflicting considerable damage on
area mghways as well as unnecessary fuel consumption and ar pollution Morcover, there are
no other rail transloading facthihes on eastern Long Island that are available to Sills Road to

handle the Commodites 1n the volumes contemplated



WHEREFORE, Petitioners respectfully request that, pending a full review of the STB's
October 12, 2007 Decision on the ments, the Court 1ssuc an Order (1) temporanly restraimng the
enforcement of the STB's October 12, 2007 Decision to the hymted extent of allowing
Petitioners to continue to clear and grade the property and to install utihitics at the property, (1)

prehmmanly enjoining cnforcement of the STB’s October 12, 2007 Decision and allowmg

construction achvities to continue at the property,~and (i) graning such further rehef as the
Court dcems just and proper
4
-~ GERARDT DROMM -

Swommn to before me this
9th day of November, 2007

NotaﬁyW
AARON E. ZERYKIER

otary Public, State of New York
N Eg. Q%ZEGOBIME\

Qualified In Nassau mug ]
FEDOCSI1774915 04 Comsmission Expirss March 03, 20 |




EXHIBIT B



IN THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT
X

SILLS ROAD REALTY, LLC, SUFFOLK & SOUTHERN.
RAIL ROAD, LLC and U S RAIL CORPORATION,

Docket No
Petitioners,
v AFFIDAVIT OF GABRIEL
HALL IN SUPPORT
. OF PETITIONERS’ ORDER
SURFACE TRANSPORTATION BOARD and THE TO SHOW CAUSE
UNITED STATES OF AMERICA,
Respondents
X
STATE OF OHIO )

) 88,
COUNTY OF LUCAS )

GABRIEL HALL, being duly swomn, deposes and states the following, under penalty of
perury

1 1 am the President of U S Rail Corporation (U S Rail'") and am responsible for ail
aspects of marketing, strategac planming, and corporate growth for US Rail

2 I submut this affidavit 1n support of the application of Petitioners, Sills Road
Realty, LLC (“Sills Road"), Suffolk & Southern Rail Road LLC (“Suffolk™) and U $ Rail,
(collectively “Petitioners™) to (i) temporanly restrain the enforcement ot the STB’s October 12,
2007 Decision (the “October 12th Decision™) to the hmited extent of allowing Pettioncrs to
continue to clear and grade the property and 1o 1nstall utilities at the property, (1) to preliminanly
enjoir enforcement of the October 12th Decision and allow construction activittes to continue at

the property, and (in) grant such further relief as the Court deems just and proper



3 it is respectfully subrmtted that this preliminary injunctive rchef 1s necessary
because, absent the i1ssuance of the requested interim relief, Petiioners will suffer irreparable
harm without any corresponding injury to the Respondents or any other cnuity

History Of U S Rail

4 U S Rail began operations about six years ago when it acquired stock control of

an existing Class HI short line railroad operating about 100 miles of track 1n central Southem

Ohto That company was called the Great Miami & Scioto Railroad and has since been renamed

U § Rail Corporation

5. My goal since then has been to find other rail properties and facilities that are

strategically located around the country where we can offer customers our expertise 10 railroad

transportation.

6 U S Rail has leased from Sills Road the necessary land upon which to build the
railroad facilities at the Brookhaven Rail Termmnal and has begun the work of cleanng the land
for construction of tracks and rclated facilities so that service can commence 1n or about March
2008 These activities have been undertaken at great expense

7 Spearfically, the length of track to be constructed 1s short, about 11,000 feet if la1d

out “end-10-cnd” on 28 acres of land
8. One pnncipal customer, Sills Road Matenals LLC, will be serviced by the

Termunal

9 The facihty will be a stub-ended nctwork of tracks, with service to be provided on

demand rather than on any scheduled basis

10 The weight of the rail will not exceed 115 pounds, a weight consistent with

current standards for building new raul-served industrnial faciliues

138 ]



11 The condition of the track will be good because it will be newly constructed to the

currently applicable industry standards

12 The proposed use of the tracks will be for loading, unloading, switching, and
storage of rail cars for a single pnncipal user, all uses consistent with the character of exempt
industnal or yard tracks.

13 The purpose of this transfer will be to bning Stone to Long Island by rail instead
of by truck movement over congested lughways, Traffic moving to or from the Terminal will be
interchanged with the New York & Atlantic Railway ("NY&A"), and through it, wath other
railroads compnsing the national rail system There wall be no “station™ listed 1n a tanfT through
which traffic will be solicited

14 Accordingly, U S Rail will be providing essential rail transloading services for
compensation through the movement of matenals, such as crushed stone and other construction

matenals (*“Commoditics™), to the Long Island market

Plaintiffs Wiil Suffer Irrcparable Harm
L The Property Needs to Be Graded and Have

Utilities Installed In Order to Protect the Public

15 Our construction achivities were stopped in the muddle of grading the property,
because of the October 12™ Decison [ am adwised that this mid-work stoppage has left
significant mounds and valleys of sand on the property. I am further advised that local all-
terratn-vehtele (*ATV") nders have trespassed on the property in order to “joy-nde” on these

mounds and valleys Absent our ability to bring the property to grade, these conditions will

persist



16 Addrtronally, work was stopped on the site before we were able to instal! electne
and telephone utihity poles Without elecincal and telephone service on the property, full
hghting and other security services cannot exist which would otherwise deter trespassers

17. I am informed that this 1s a significant problem, because individuals also continue
to uespass on the property in order to shoot shotguns. In fact, | am informed, that the utility

poles recently delivered to the property show fresh shotgun blasts.

18 Without adequate lighting there persist dungerous conditiops, which arc

compounded by the trespassers who come to utthze ATVs and shoot guns

19 It 1s respectfully submutted that work that Petitioners seek to do at the property 18

necessary 1n order to alleviate a dangerous situation escalating into a tragedy.

1L Absent This Rellef Petitioners Will Suffer Indeterminate Losses

20.  Moreover, U S Rail, along with Sills Road, negotiated arrangements for the inital
traffic cxpected at the Brookhaven Rail Termmal, fo wit, shipments of aggregate from a quarry 1n
upstate New York served by CP Rail to the Brookhaven Rail Terminal for ulumate distribution
to customers on Long Island

21 Those arrangements contemplate that CP Rail would be the ongmating carrier on
1its line and would handle this traffic using 1ts *East of the Hudson™ tracking nghts over CSX
Transportation’s Hudson Division to the Bronx and thence to Fresh Pond, NY, for interchange
with the New York & Atlantic Railway (“"NY&A™). The NY&A will interchange the traffic to
U S Rail at the Brookhaven Rail Terminal U S Rail wall then break up the traim, switching cars

to the appropnate tracks, unload the cargo, turn and service the equipment, and ready inbound

cars for outhound movements



22 I have grave concems that the October 12" Decision’s requirement that all
construction activities at the Brookhaven Rail Terminal be immediately stopped will cause U S
Raul irreparable harm without any corrcsponding injury to either the STB or any other party

23. U S Rul has made contractual commitments to move inbound aggregate product
for customers on Long Island Aside from any economic loss occasioned by a breuch of
contract, U S Rail will face sigmficant damage to our business reputation by being scen as
unable to perform a contract This will damage our ability to obtain other contracts in the future

24 We will suffer great economic harm becsuse of our rehiance on developing the
Brookhaven Rail Terminal traffic from our existing and future customers By being delayed or
demed this opportunity, U S Rail wall lose a major source for future revenues and numerous
customer opportumitics We are commited to opemang the terminal by the first quarter of 2008,
and havc ordercd two locomotives to be deployed at the Brookhaven Ranl Terminal This
expense 18 sigmiicant

25 1t 13 my opimon that, other than by rail, there 1s no way for that traffic to move in
the volumes expected under our agreements with Sills Road Cengested rcgional and local
highways are incapable of handling that iraffic Moving this carge by highway would require
tens of thousands of truck roundtnips per year, potentially inflicting considerable damage on area
highways as well as unnecessary fuel consumption and wr pollution Moreover, there are no
cther trangloading facilitics on eastern Long Island that are equipped or switable for handling

aggregate, or any volume of freight, by rail



WHEREFORE, Petitioners respectfully request that, pending a full review of the STB's
October 12, 2007 Decision on the ments, the Court 1ssue an Order (1) temporartly restrammg the
enforcement of the STB's October 12, 2007 Decision to the Iimited extent of allowing

Petitioners to contnue to clear and grade the property to wstall utilities at the property, (u)

to prelimmanly enjoimng enforcement_of-the-Ogtober! 12th Decison and allow construction
activities to continue at the propertly, and (n1) granti

and proper

suth further rehef as the Court deems just

Pat

GABRIE{ HALL

Sworn to before me thrs
8th day of November, 2007

ﬂ 7 Koo

CYNTHIAS KZrR
Notary Public, Stata of Ohle
Wy Commssion Exphes 09-06-2011

FTTMICS L 774840 02

Sea\



EXHIBIT C



VERIFIED STATEMENT OF GABRIEL HALL

Gabriel Hall, of full age, being duly sworn, deposes and says

1 | am the President of U S Rail Corporation (U S Rail) My office address i1s 7846
Centrat Avenue, Toledo, Ohio

2 I make this verified statement in rebuttal to the reply of the Town of Brookhaven
to the petition filed by U S Rail and Sills Road Realty Corp (“Siils”) to Stay the Board's
October 12, 2007 Decision in the matter bearnng Finance Docket No 35036

3 This statement 1s based upon my personal knowledge as well as upon facts
known to me in my capacity as officer of this corporation

3 U S Rail acknowledges that its general counsel had previously represented to the
Board in a letter dated January 25, 2006 that a substantial amount of its traffic involved
the transportation of sold waste matter While this statement was true at the time the
letter was written, circumstances have changed. U S Rail has not engaged in the
business of hauling solid waste since Apnl 2006, and has no plans to perform municipal

solid waste transloading operations at the proposed Brookhaven facility



VERIFICATION

STATC OF OHIO )
) 58
CITY OF TOLEDO )

I, Gabriel Hall, being duly sworn according to law, horeby
depose and state that I am authorized to make this Verification, that
T have read the foregoing document, and that T know the facts asserted
therern are true and accurate ag stated, Lo the begt of my knowledge,

information and belief.

ALY U(

Sunscribed and sworn to beZore me, a Notary Public, i1n and far the
City of Toleao, in the State of Ohio, thls__lJLih_ day of November,
2007. N

(’}la,‘/' !l\nl_jflu j _)_{: 2 }.J'l_,-)

Notiry Publaic

My Commission explres:

CYMTHIAS KERR
Nolary Publie, Stete of Ohio
My Commission Expires 09-05-2011




EXHIBIT D



VERIFIED STATEMENT OF GERARD T DRUMM

Gerard T Drumm, being duly sworn, deposes and states the foliowing, under

penalty of perjury.

1 My name 1s Gerard T Drumm | am the Chief Financial Officer and
General Counsel of Sills Road Realty, LLC (“Sills Road®) | am responsible for financial
and legal matters with respect to Sills Road and its affilated companies | am fully
familtar with the facts and circumstances of this matter from my personal knowledge.

2 1 make this statement in support of the petition of Sills Road and U
S Rai Corp (“U S Rail") for leave to file a Rebuttal to the Town of Brookhaven's Reply
to the Petiion to Stay the Board's Ociober 12, 2007 Decision, Motion to Strnike the
Venfied Statement of Town Attorney Robert F Quinlan and portions of the Reply as
containing objectionable matenal

3 Upon information and belref, past and present officials of New York
& Atlanbc Rail Road ("“NY&A") have paricipated in discussions with Brookhaven
planning personnel regarding the Terminal, provided valuable input to the Terminal

layout and track design and supported the Terminal i its efforts to receive New York

State funding A



