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FEB 1.3 2003

TO: Anne Quinlin, Acting Secretary FROM: James Riffin Publl:lgnﬂgfcoru
Surface Transportation Board 1941 Greenspring Drive
395 E St. S.W. Timonium, MD.21093_i1

Washington, D.C. 20423 (443) 4l4-6;:10
Fcbruary 12;-2008 =

RE: AB-103 (Sub-No. 21X) Offer of Financial Assistance

Dear Ms. Quinlin: A A / 5? (? .'

In footnote 1 on page 2 of a letter to the Board dated February 8, 2008, regarding the Glass Road
railroad bridge located at MP 229.80 on the Vicksburg Industrial Lead, which bridge had been
removed without Board authority, Kansas City Southern Railway Company made the following
statement:

“1. In fact, consistent with STB precedent, the net liquidation value of a bridge and its
component parts is normally zero regardless of its condition. See Union Pacific Railroad
Company — Abandonment — Between Tekoa and Fairfield In Whitman and Spokane Counties,
WA, Union Pacific Railroad Company — Abandonment — Between Colfax and Tekoa and
Thornton and Seltice, In Whitman County, WA: In The Matter of a Request To Set Terms and
Conditions, Docket No. AB-33 (Sub-Nos. 62 & 63) [Decided January 30, 1991, ICC
Served February 6, 1991]. 1991 LEXUS 30 (ICC served Jan. 30, 1991). Mr. Riffin should
not be entitled to compensation for something that has a zero value.”

On February 11, 2008, 1 researched the Board's archives and was able to find the entire decision
KCSR made reference to. I found the decision to be informative, for it discussed when the tax
consequences of a sale are to be taken into account, discussed the value to be attributable to
railroad bridges, and indicated that if removal costs exceeded salvage value, then the NLV could
well be a negative number. Since the decision has relevance to this proceeding, [and may have
relevance to future OFA proceedings], and was difficult to find, I decided 1o make a copy of the
decision, then append a copy of the decision hereto. That way all of your Web readers will be
able to read this interesting decision.

KCSR’s statement, “the net liquidation value of a bridge and its component parts is normally
zero regardless of its condition,” does not comport with the language in the Commission’s
decision, which states in pertinent part:

*“Contrary to Port’s suggestion, it is not always our custom to set the NLV of bridges at
zero when removal costs exceed salvage value. Rather, our treatment depends on whether
the bridges would be dismantled should abandonment occur. If these structures would not be
dismaniled, then the NLV is approximately zero. If they would be dismantled (either by
choice of the railroad or because the railroad is compelled to take that action for some reason)
then the NLV — whether positive or negative — equals salvage value less removal costs.”
(Emphasis added.)



This prior Commission decision holds that if a railroad is compelled to take an action during the
dismantling process [such as installing NPDES sediment controls], then the NLV equals salvage
value less whatever the cost of that action might be, whether the cost of that required action
produces a positive or negative NLV. This holding contravenes KCSR’s argument in this
proceeding, that the NLV cannot be a negative number.

Respectfully,

James Riffin

CERTIFICATE OF SERVICE

I hereby certify that on this __ 12" day of February, 2008, a copy of the foregoing
Letter to Anne Quinlin, was mailed via first class mail, postage prepaid, to William A. Mullins,
Baker & Miller PLLC, Ste 300, 2401 Pennsylvania Ave, N.W., Washington, DC 20037, attorney
for Kansas City Southern Railway Company, and to Craig Richey, 315 W. 3 Street, Pittsburg,

KS 66762, attorney for Vicksburg Southemn Railroad, Inc.
VYA

James Riffin




SERVICE DATE

INTERSTATE COMMERCE COMMISSION FEB & 1991

DECISION

.

Docket: Ho. AB'33 (Sl.lb—ﬂo. 62) .

UNION PACIFIC RAII.‘!OAD COHPMY--WDONIENT--BBMBN 'I'EKDA
AND FAIRFIELD IN WHITMAN AND SPDKANE COUNTIES, WA * .

Docket No. AB-33 (Buh-Ho. 63} .
UNION PACIFIC RAILROAD' COHRANY-—ABAHDONHENT--BETHEEN CDL?Ax
AND TEROA AND THORNTON. AND SEUTICB. IN HWITHAN COUNTY, WA

IN'THE MATTER OF A REQUEST .W ser TERMB be CGN'ISITIGHS

Decided: :anuary-Bp, 1991

- .-
. In an initial decision lerved July 3, 1990 Administrative
Law Jidge -Paul J. Clerman {ALT) found-that the public convenlience
and ‘necessity "permit the abandonment and discontinuance of
operations by the Union Pacific Railroad Company (UP) of segments
of UP's Tekoa ahd, Pleasant Valley branch lines in Whitman and
Spokane - counties, WA, pursuant to 49 U.5.C. 10903 gf seq. The
decision was-appealed by the Port of Whitman County, WA (Port)
and .others, and-the ALJ's initial decision wau affirmed by the
commission in !’d.ClBiOﬂ served’ October 29, 1990. u L

LY P .

on Novenher B, 1990, the’ Pnrt filed an Offer of Financial+ .
Assistanue‘(orh) to acquire the lines, pursuant to 4% U.S.C.
109057. Theé-Commission, hv decieion served November 15,:1$90, ., - .
.found .the Port's offer to be bonha fide and reasonable to initiate

* negotiations-betwden:the pa.ties, and postponed issuance of a .
) cnrti!icnte'authorizing'abandonment-of the lines. . .
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. -although negotintions are. continuing, on Duaemher's. 1990 -
‘. Port:submitted a request that the Commissiun.establish conditions .

7" and am,amount ,of campensation under the OFA procedures. UP* s~
. repliedrto the.Port's raquest R T o
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2. : .Under '4940.5. C.Mg :
10905(1)11}(0).dtne Commigsion ‘'may not, set a price that iu velow;
- -+ =the tair,narket valuenofuthatlina.. In-ghigggg_;nﬂ_ﬂg:;h_!gg;g:nn;
: 3= , 363 1 C.C..956,.(1581) (Lake Geneva -
“Line)s: Aff'd-sub nom. - )
. _-.678%F-2d-665-{7thaCix.- 1932),”wuadeterminad that.the- proper - ‘“-*e
) -valuation-standard tn-prncaedings under.scction;loscs is the net,
5, ligquidation 'vélue . 'NLV) of stheé. rail properties !or.xhnir-highest“,,Ln
i1 . _and, best ‘nonzailiuse’ {in’ thé nhsence of a higher.going concern -.
"¢ “value’ for. continued ,rail.use)., Use'df the NLV.standard .issnot
! challenged here. - The 'NLV, as, ve have normally .determined at, is
: l.h-a roaleestate {land}.'valuae, plus the 'groas salvage value of. . --
- truck a?dtmatgriais, less the-cost of removal. :
-p P' i o un -
‘Port doesﬂnot dispate thn ligquidation valuu of the rail line -
-—propartiesh 52“245 483, found-in.the.ALJ's decision. K Thig .
- 'inding*wasrbnsad;on evidence: submitted by UP .during. the ‘- '
& e}idantiary,portion of-the proceeding.  Port suggests, further,.
'thatﬁuptmny have incorrectly included a negative value of - . .
. '“ szeq.540ﬁ£or“briugns on-the rail lines, which resulted “from UP‘s
i *,aat mnte-tha 15?- -cost, tu* ‘remcva the ‘bridges would exceed thear-:.
. -*sulvuga%value.“ "Fortistates -that it is custopary -in OFA cases to
SR traat,thersalvngmwvnlua otghridges ag gero when'iemoval costs
‘ﬁ“wbnld exdegd-saivage.value. : Thus,® liquidation value of the lines
It ewr shoﬂldsb’:éincrensad to’$2,512,023, argues Port. UP does not
) i ;vdllputa'this;conclusion..
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Docket No. AB-33 (Sub-No. 62}, Et Al.

.According to Port, .the snle apparent disagreement is over -
‘whether or not the purchiasc price for the rail lines, should
reflect a deduction for income tax consequences from such
1iquidation 'value; Port contends that it should. Port- submits
v that if ligquidution values were adjusted downward to refleot UP's

income tax liability, the net liquidation value of theé'rail lines
h would be $1,607,654. Port's offor of $1,750,000 raflects its
estimate of NLV increased by approximately 9 paroent for
inflation sinoe the NLV was detarmined. ) N
. Port argues that the governing statute and commission
" regulations contemplate ‘that the purchase price for'a rail line
f is based on what the rallroad would have had ."but for:the taking -
b which ' is equivalent to the net liguidation value. adjusted for
income tax consequences. Port believes that any capital gains

- tax owed to the federal and state governments should be deducted.
3,m from the nef liguidation’value., .Port reasons that this deduction,
% would give the railroad the seame amount of money, it would -. .
;} ultimately receive had it sold the.asset for . 3 non-rail-market !
value. .

a
. [}
' . - - - * .

‘Port points out that in the Commission's regulations in N
determining return. on investment in Yoad properties, the .
investment base*is -adjusted for inoone tax conzequdénces (49 - - .
.. C:F.R. "1152,.34! [o][l]) “‘Consequently, Port.argues,. liquidation .
> valuas in*prooeedings such ar the'instant’ one‘should also be' * :
adjusted for income tax ‘consedusnces to determine the appropriate
purohase,prioe for & rail line under 4% U.S. c. 10905(f)(1)(C) .
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In response, UP.argues*that Port's o!fernunderstates'the ,F'#
. 1iquidation value.for .thé lines,?and that Port's S1. TJ,nilrion- -
.. © .« would.not provide UP with what it would have ‘had “but . for-the -« =
,taking." If.Port's offer were to- -prevail, UP sayo +hiat it would -
e, ““recejve, net.after taxes, about §1.2 nillion (apsuming ‘a’3s '
~ “. . percent tax rate. ') Up argues that'this does not reflect.the- ‘.-
" ?tav.r | required fairimarket value.and that it would Fesult in-an ii.l
o unoonstitutional talzing.' .UP "argues -that the return<con’inves._mernt -!
formula does not properly apply to,s forced sale proceeding,' - -
although it may apply-to financial assistance or suhsidy
p:ooesdings at 49 C.F.R. "1152.30., o .. T e
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o .We.-.agreeaw.th the Uﬁ's position - “on this“point. S R
‘considarntiontof income  tax’ consaquences iis. appropriste in. ~ 47 o
.. & " determining return on 'investment.since the#Connission mist :-v{pj
s, determine the¥cash tliat, would be actually available for - 't
=~ ' reanvestment if.the abandonmant.was granted; . thé tax :-.-e:n-laequenu::os--r
PN : W1ll‘incroase ‘or ‘decreaseé the amount-of cash,.:/’ The.'fair market i: fn
o TT A yalde in*torced ‘sale, procesdings -must equelna purchase price forth )< -
theraslets. ‘since the railrcads will.actually have'to pay taxes; “
on .the ,price it ‘receives after the transaction is consummated, L
" deducting expected tax oonlsqusnoes-at ‘this stage would result in
' double taxation to the railroad. This would.not be an . .
- appropriate applioation~o£ the net 1iquidation standard., EERR
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: T Pori augges.ed, as discussed earlier, that UP may have B

incorrectly included a negative vaiue of ‘$266,540 for bridges.on: - °

. the rail’ lines, resulting from UP's estimate that'the cost to

. +.2 ¢ remove the bridges would exceed their salvage' valuae. - Correcting

. for_this approach would inoreasa—the liquidetion value of the ...’

. * %7 lines,to-$2,512,024. kA e SN A
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- contrary to Port's suggestion, it is not always .our oustom v

to set the NLV of bridges at zerc vhen removal cests.axceed v

e salvage value., Rather, ‘out treatment depends on whether the .

* bridges would be dismantlod should ahandonment occur. If these’ .
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Docket No. AB-33 (Sub-No. 62), Et Al. -

* structures would not be diesmantled, then the NLV is approximately ey .

- .2ero.: If they would be dismantled (either by choice of the ‘ ', .

> railroad or because the rajllroad is compelled to take.that action - oIl

A~ for some reason) then the NLV=-=whether positive or negative-- ' : -t :

. equals salvage 'value less removal costs. . \ .

: . In this pruceeding, the record is-unclear as to whother the. . - -

s - . - bradges would have to be removed “should a.bandonnent occur. . e
However, since Port itself has stated that total NIV should be

. increased by $266,540 to correct treatment of hridge-related . .

i M costs, we .will adopt this adjustment. _ ; . : -

As to Port's offer reflecting its estimate of NIV increased

by approximately 9 percent for, inflation since the NLV was .- S
!l determined, no evidence was pruv:l.ded to Substantiate the B - . .
percent figure as a reasonable one, or- the time period which it} . J o

N - . covers. We will not-require an increase in the purchnsa pr:u::e v m .‘, AR
| N for inflat:l.on here. - ; £ - T )
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Terms of cloEing. 7¢ ensure 'an orderly transfer of the i
. lines, we.w1ll establish the following terms: °(1) payment will' '
- ba made by. cash or certified check)™ (2)-closing will occcur
within 90 days of the sarvice date' of this decision; (3) UP ’
. - shall~convey.all property by quitclaim deed; and (4) UP.shall - T
- - * deliver all releases from any mortgages within 90 days of - L N T
) cloging. The.parties may alter any of H:hasa tarms'by agreement- e p

i .- “This action will not mignificantly n!fact either theeq'ual:l.ty ' . .,_;.-:‘ .
R - rof the hmnan énvironment -or "the conservation nt energy resources. " PP
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3 - iy ~1. The purchase price !or the lines ig” ﬂxed at -
.o T .52,512,023.« Other terms of the sale must eomply with tha , . by
IR prwisinns,discussed above. < . & .- :_1,* ST T,
R R L A te o e e L r:, R .
: S - TS 2. Port must accept ‘of reject in writing- ‘the' tems and - ¥ % 4 "% - .
- s.r,, ‘conditions established here by notifying the -cission and UP on VL af.'.." -

Tan “vJor hetore .Fabruary-.:l.s, -1991. ; ",, . S AL et aatih
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vl ST :3.. 12, Port accﬂptl the. terms and condit.i.ons astabl.tshecn in," . - .
e .t th:l.s decision, ,Port'. n"ld..UP-vill' beabound by, this .decis:.on o ..1, : TR, e N
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e 4. .1t Port withdruw- its o!ter -or does not accept the tems

e
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vy and conditions by:February.19, 1991, the Commission‘will consider r o2

Yeget oo g L 1ts,offer withdrawn. In that’ ‘event; ‘the-Commigsion will.." L A
e U7 i,:.mmediately iizsue an effective cartincate authonzing y R

' P . abandonment - of the lina '., .- L . . _,:,_:: K
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we - : . ) .

R WA '.:.'5,': 'phj_g deuiaion is et!octi;ra on February 6, 1991. Coyt 0 E
:i'-fi T o' . -By the ‘comiasion, Cha:.man Philh:l.n, Vice ;Chairman Emmett, )

. JE -*cOmissioners s*mmnns, Phillips, nnd McDonald.
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