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- BEFORE THI:
SURFACE TRANSPORTATION BOARD

PYCO INDUSTRIFS, INC -- FEEDER )
LINC APPLICATION - SOUTH PLAINS )} TINANCE DOCKET
SWITCHING, L'TDP CO. ) NGO 34890

REPLY IN QOPPOSIIION TO MOT'1ION IFOR
ENFORCEMENT OR CLARIFICATION

Putsuant to 49 C TR § 1104 12(a). SOUTH PLAINS SWITCHING, L.TD CO (SAW)
herchy replies i opposition to a Motion for Enforcement o Clarttication (Mouon) filed by
PYCO Industiies. Ine (PYCO) on Febuary 11, 2008

The Board may lawlully clanfv s deasion served August 31, 2007 {August 31
Decraom), but it cannat Lewltlly enforee that dectsion Parsuent 16 49 U S ¢ 3 1EI704(a), any
request i enforcement 1s requined o be filed ma United States Distiiet Court  The statutes
cited at pages 2-3 of the Motion do not authornize the Bourd Lo enforce 1ts own decision

SAW jespectfully requests expedited disposinon of the Motion - Sict November 9,
2007, the date on which the feeder Tine sale was closed, BNSF has been inaking pavinents of §73
Pt e on taltic oo iom Burris 1o Y CO, rather than o SAW, on the ground that the Burns
uuchs were included 1 the leeder hne sale As we demonsirate in this Reply. the Buins wachs

were evphuitly excluded lom the feeder Ime sale  Thus, those pavients should have been made

o SAW, and should be made 10 SAW going lomward  Loss ol the 1esvenue hom those paymems
lias haon a sigficant hardship on SAW - Expedited disposition s required so that those
paymerts (past and fituie) wilk be made 1o S AW wirthou! additronal delay
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I. CLARIFICATION OF THE AUGUST 31 DECISION IS NOT RFQUIRED
BECAUSE SAW NAS RELINQUISLHIED FT'S CLAIM 'THAT PYCO CANNOT
USF SWITCH 310

SAW 15 10 hiigation with BNSE 0 a Teans Comt iegmding ownership of alf mam Line
swilches m the area previous]y served by SAW That 1 the hiigation that 1s referied (o
PYCO's “Supplemental Memaandum®™ filed on FFebiuary 23, 2008 Thoac switches were
conveved by BNSF 10 SAW by Bill o Sale in 1999 (BNSFEF has 1emoved o number of those

swiiches ) The swilches conveved by BNSF 10 SAW are us follows:

Swutch To Location
Track 310 Lubbock
I rach 320 (east and woest) Lubbock
Mack 330 Lubbock
Iack 340 (2ast and west) i ubboch
Irack 9295 {replaced a dinmond) Lubhkock

All of thuse switches are state-ol-the-art 136-pound clectroncally-contiolied power switches ahle
10 be aperated by a tran dispateher. Unless and until SAW 1s judicially declated 1o be the owner
ol those swilches, SAW 15 not 1n a position to challenge usc of those swilches by PY CO o
BNSF. no1 1o scek compensation for such use

i. CLARIFICATION OF THE AUGUST 31 DECISION IS NOT REQUIRED

BECAUSE THAT DECISION CLEARLY PROVIDES THAT TRACKAGFE AT
BURRIS, TENAS 1S NOT INCLUDED IN THE SALE i i

B s a stanon that s separate hom the starton of Lubbodk, Tevas Buties 1s listed in

the Officrd Rarbway Station Indes as Station No 42250 (<ec The Olfival Railway Ginde at

E125). Lubbock is hsted i that Index as Station No. 42200 (&f at E129)



The tiacks at Buinis are nol conpeeted 1o the tachs @ | ubbock that were teguied Lo be

wold  The tracks at Buins e separated fiom those Lubbock nachs by BNSF's mani e 1-0e8s

No shipper at Butiis complamed aboul madequate 1a1l service

In the August 31 Decision, the Board Jid pol purport te requare SAW 1o sell the tracks at
Bunis Had the Board done so, SAW would han ¢ sought judicial seview ol that action 1 the
Benrrd were to attemp! to do s now tindern the ginse of u chuication SAW would take that
action w Comt

The ctemest evidence thar SAW wis not ordered 10 sell the Bunis tiiichs 1s a1 page 13 of
the August 31 Decision, vz (emphasis added)

.. Neither PYCO not KIRY has sought any tachage tights over SAW

{whieh would retaim only physically separale simall leneths of tach at Slaton und
Buiiy)

That cannot mean anything other than that SAW would 1etam the tacks al Buins. 1 ¢, that the
sale would pot include the Buriis hackage
The rematider ol the August 31 Decision bolsters that conclusion  Thus, on the very lirst

page of that decision, the Bomd ordered SAW to “sell its rul ines in Lubbock, TX™ (not (ts
Buriis tachs) Al page 2 of the decison, the Bowd deseribed PYCO's leeder line applications as
dirceted at SAW's “Lubbock 1] hines™ At the same page, SAW s 1ail lines ware desenbad as
located " an industiial mea of Lubbock™

The rentunder of the August 31 Decision 18 replete with references o SAW™s 'Lubbock

lImes * as the subjeet mattes of the feeder licg moceeding (1 3, 4.5, 8.9 120131517015 33,

34, 35,36, and 37)
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Lifs tew of the overs Bichming evidenee n tie Avvast 31 Deaiston iselthat SAW wag

requited Lo sell s 1l hues in Lubbock. X" and that S AW would “tetan nack ot Burniis™, TX,

wny panporied Telanficauon™ 1ssued more than iy months later that the regwirenent o sell 4lsu

cncompassed trachaee at the phvsically-sepajated, independent statton of Burns, Tesas would be

cearly unlawful

In view ol that evidence. the statement o SAW™s counsel eited in PYCO (Molon,
Attach V). that SAW would convey o PYCO that which SAW recerved lram BNSIT, must be
utiderstood 1o refer wo the 1l lines in Lubbock that SAW had been oidered to sell by virtue ol the
August 31 Dcc:lsmn SAW's counsel wits not refeining 1o SAW rinl Lines that SAW was not
otdered 1o sell, 1 ¢, the 1l ines at Bums that were acknowledged by the Board to have been
telatned Py SAW

Al page 1 af s Mouon, PYCO claims Ut the 1evenue sticam om Buriis 15 casentrd
tor the ceonomie operation of the Lubbock 1l assets  This Board i 1ts August 31 Decision
found that the 1l hines® liquidation value excecded then value as a gomg concein s SAW
that 15 saflermg untanly fiom loss of the Burns ievenue sticam

In ~um, the August 31 Decision 1s required to remiun undistubed notwithstarding any
contusion caused by SAW™s inveniory of tackage  The Decision dous notl encompass the Buiy s

achnowledged thal SAW 1etains that tackage even though

Udathare bedause the Board express!

ILwas hsted 10 SAW s invenioly




M. CLARIFICATION OF THE AUGLST 31 DECISION IS NOT REQUIRED
BECAUSE IT IS CLEAR THAT SAW CONVEYED THE SEGMENT OF TRACK
2L THAT WAS PART OF SAW'S LUBBOCK L.INT'S

PYCO has ns facts all wiang in the porhon of its Motion relatimg to Tiack 21 PYCQ
descnbes Tiach 21 as 0 780 foot long track . . . which goes north duvetly out of the fmmes
SAW (tnow PYCO) yd © (Mouon at 13} PYCO alleges that “the tackage (im Trach 21) uselul
fon tarl puiposes hies between 19" and 23 Sureets, immediately north ol the rail vand and PYCO
Plant No | complex ™ (£/Y PYCO alleges thal Track 21 15 included m SAWs track imventory,
and wis pad 1o1 by PYCO (1)

Fhe conrect facts moregand to Track 21 are as follows  The wial length ol Track 21 s
appronimately 3,000 feer The southein segment of T'tack 21 extemds 1.080 feet trom the Yud
icat PYCQO Phatt o the south propeity hine of Acmie Brick Company, al which point tiack g
wwned by Acme Biiek begins That 1.080 Feet of truck 15 shaded in yellow on & <taCronn map that
15 Appendix EWL-1 of the attached venlied statement ot Edwand W, Landreth ¥ That sewuent of
ltack 21 i~ hated 1w SAW “sinvenary of tackage  (Motion, Attacdy, 1V) That nackage was pert
al SAWTS ] ubbock Imes  As such, that trachage wae requned (o be conveyed 1o PYCO

Contrary o the contention 11 PYCO s Mouon, that achage was com eved 10 PYCO  Thi

trachage ~ specilivally meluded m SAW s deed 10 PYCO PY CO owis that tackage todiy ey
fiom any chum by SAW, Choo-Choo, w anyone else
‘The middle segment of Track 21 eatends roughly 1000 Teet hetween 20" and 237 Suects

Lhat nachage 1s owned by Aeme Brich Company  PYCO hus inconeethy alleged at page 14 of its

L The segment of uack 1s shown tn two paits of 780 feet and 300 leel because thosy

parts wie Jocdted i separate sections of land  That 18 also why those twa parts we hsted
separately in the mventory of SAW trackage  (Motion, Altach Tv)
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Mouon tha Acme Buck 1eeently 1ecorded a deed “fiom Chouw Choo fut Choo Choo’s proputty
nortli of 23" Suvet ™ The fact 1s that (he deed 1ecently tecorded by Acme Biick was a deed
conveyed by South Plains Switeling, Lid Co to Acme Biick 1n 2005 that covered the segiment
of [inck 21 south of 23% Sticet to 26" Swreet The muddle segment of Track 21 15 clearly owned
by Aume Brich Company  PYCO has no legiimate clanm 1o that scament of Track 21

The northern seemont ol Track 21 extends between 19" and 23" Sueets “That s the
sepment ol Track 21 on which PYCQ recently stored raticars  That segment of Track 21 was
conveyed by South Plams Switching 1 1d Co o Chao Choo on Apul 28, 2006 Choo Choo
appraprimely regquested PYCO o remove the stored imlears fiom that Hcglll':‘."lll ol Trach 21
Conveyanee of that segment of I'tackh 21 (o Choo Choo occuned prion (0 the filing of PYCO s
feeder line apphcation on May 3. 2006 PYCO nevertheless filed a motion wath the Boarnd to
malidate that comeyance That motion was demed i the August 31 Decision by viitue ol the
Boaid's genetie dental of any pending motions not specilically discussed (at 10) While PYCO
mayv ot have relished that 1esult, 1115 as elear as 1t can be that the August 31 Deciston does not
provide PY OO with any legitimate ekami to ownership of the segient of Tiack 21 botween 19"
and 23 Streets That segment of Track 21hs legitimately owaed by Choo Chon. not PYCO

[n sum. the August 31 Dueiston is clear that PYCO jecerved the segment of Tiack 21 that
1t was entitled to ieceive, namely, the FL05U-fool sepment al the southern end that was ownud by
SAW us patt ol its Lubbock hines ot the ume that the feeder line apphcation was filed  The
Angust 31 Decision 15 equally clem that PY CO docs nol have a Jegiimate clam 1o ownership of
the middle segment of Track 21 that had been owned by Acine Brich Company since 2005, nos

10 ownership of the northern segment of Liack 21 that was owned by Choo Chouo Properties, Ing



puor @ fthng of the feeder ne apphication . No clartfication of the Aagust 31 Decrsion is
regquired o relleet those mdisputable 'acis

STED RELIEE

WHFREIORF, the Motionr shouk! be demed (1) for lack of junscdiction w the extem that
it secks enforcement of the August 31 Decision, and (2) for the reasons explamed herem w the
extent that it seeks clanification of that decision

Respectiully sulnnitted,

SOUTH PLAINS SWITCIHHNG. LD TG
P.O Bos 64299
Lubbock, TN 79404-4299
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THOMAS F McFARLAND
THOMAS T McFARLAND. P (
208 south LaSalle Street, Suite 1890
Clicaga, IL o0604-1112

{312) 236-02ud (ph)

{312) 201-9695 (fun}

wicfar hind@erol com

irnrney fot Replicant

DUE DATF Maich 3, 2008



- Funanee Ducket o 34890

YERIFIED STATEMENT OF EDWARD W. LANDRETII. P.F

My name s Edwaird W T andieth | am a Professional Engineer. 1 own 1 andreth
Cngmeermyg, [T which 1s a rahioad vivil engimeening {inm that specializes in design
vanstingnon and mamtenance of talroad track and siuctmes  iepularly provide estimales ol
net liyuidation value of tarliuad track assets

I have been v olved mnailioad track inspectuon. mamtenance and valuation lor over 38
yauars, In Septemher, 2006, [ provided a verified statement in this proceeding 1n behallof South
Plams Switchimg, Lid Co (SAW) My background and qualifications weie set out in more detard
in that statement

Track 21s approximately 3.330 [eet long  §iis sometimes referied to as the Aume Bick
Lead because it can be used 1o provide service o Acme Brick Company. Thiee entities own
distingt segments of Mack 21

PYCOQ owns the southern 1080 feet of Track 21 that extends fiom PYCO s Yaid w the
southern propetty hne ol Avme Bickh Company  That 1,080 feet of Track 21 1s shaded 1 yellow
on a stattonr nuap that 1= attached to my statement as Appendin EWL-1 (A 780-[oot pornon and ¢
Juh-loot portion of that segment ate shown separately on that Appeclix because those portions
are ocatel o cdhilTesent sections ol land)  That 1,080 feet of Track 21 15 shown i mv mswntery
ol SAW Tiackage (780 feet and 300 feet shown separately)  (PYCO Mouon, Attach 1V 21)
That 1.080 fect of Iack 21 was included in SAW’s Lubbock hues that were wequied to be sold
o PYCO That 1,080 {eet of Thack 21 was conveyed 10 PYCO an November Y, 2007 by viriue

of 115 inclusion m SAW’s decd and Bill of Sale 1o PYCO on that date



Frruwee Dokt o 3data)
VS - Edwand W Landreth
Page 2

\eme Buck Company owns the muddie ~cgment of Tiack 21 that extends rouzhh
between 23" Stieet on the notth and 26" Sucet on the sonth - South Plains Switching, Lid Cu
comeved that seyment ol Track 21 10 Acme Brick Compuany in 2005 Aeme Brieh did nor recond
that deed 1l recently

[ he northern segment of Tack 21 that extends between 23% and 19" Sticets s ewned by
Choo Choe Properhies, Ine (Choo Choo)  That segment of Track 21 was conveyed 1o Chon
Chow by South Plans Switching, Lid Co (SAW) on Apnl 28, 2006 That convevance occniid
helore PY'CO Tiled ns leeder e applicanon

The SAW el Iimes i Laithhoel that were sold w0 PYC O constifute 4 contiguous unil
SAW so awies Trachaue of Burns, TX that s mot comiguous to aity of the lines m Lubbock tha
were sold  The tachage m B and the tiachage m Dubbock that was sold o PYCO aic
separited Irom cuch other by BNSE nuun Iine trachage Burris and Lubbock are separate and

thstinet stauons Buimns 1s hsted as Stagon No 42280 m the Oflicial Railway Staton Index m the

Official Radway Guide  Lubbock s listed as Staiion No 42200 1 that Indes
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STATE OF NEW MEXICO )
) 88
COUNTY OF BERNALILLO )
EDWARD W LANDRETH, being duly swom on oath, deposes and states that he has

read the foregoing statement, that he knows the contents thereof, and that the facts therein stated

are true and corrent.
M N 'W
EDWARD W. LANDRETH
SUBSCRIBED AND SWORN to
before me thisZﬂ_ day
of February, 2008.

l N[ oLMyéPub;licl‘ i !

My Cammission Expires: 3 l?..l] 09



- CERTIFICATY OF SERVICL
I hereby certify that on March 3, 2008, 1 served the foregoing document, Reply n Partal
Opposition To Mouon Tl Cnloreeinent On Clanlietion, by e-matl and UPS overmight mail. on

the followmng

Chatles H. Montange, Esq
120 N W, 162 Streel
Scattle. WA Y177

¢ montange(@verizon net

Gury McLaren. Esq
Plullips & MceLaien
335 66 " Stieel, Suite TA
Lubbouh, 1X 79413
gmcten enteosheglohal net

John D. Hefmer, Esq.

Julm1 D Helina, PLLC

(920 N Strwet, N W, Suite 800
Wuslungton, DC 20030

1 hiffner @verizon net
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Thomas F MeFarland



