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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35081

CANADIAN PACIFIC RAILWAY COMPANY, ET AL.
- CONTROL -
DAKOTA, MINNESOTA & EASTERN RAILROAD CORPORATION ET AL.

ARKANSAS ELECTRIC COOPERATIVE CORPORATION
OPPOSITION EVIDENCE AND ARGUMENT AND
REQUEST FOR CONDITIONS

L INTRODUCTION

Pursuant to the procedural schedule established in the Board’s December
27, 2007 Decision, Arkansas Electric Cooperative Corporation (AECC) submuts its
opposition evidence and argument and request for conditions in response to the proposed
control by Canadian Pacific Railway Company, gt al. of the Dakota, Minnesota & Easten
Railroad Corporation, et al.

AECC is a membership-based generation and transmission cooperative
that provides wholesale electric power to clectric cooperatives, which in turn serve
approximately 460,000 customers located in each of the 75 counties in Arkansas. In order
to serve its member distribution cooperatives, AECC has entered into arrangements with
other utilities within the state to share generation and transmission factilities. The largest
of AECC'’s generation assets are its ownership interests in the White Bluff plant at
Redfield, AR and the Independence plant at Newark, AR, each of which typically burns
in excess of 6 million tons of Powder River Basin (PRB) coal annually AECC holds a

35 percent interest in each of these plants (for which Entergy is the operator and majority



owner). In addition, AECC holds a 50 percent interest (with AEP) in the Flint Creek
plant, which is located in Gentry, AR. This plant normally burns in excess of 2 million
tons of PRB coal annually.

Because of the large volume of coal used by these plants, and the nced for
long-distance rail transportation to transport this coal, AECC has a direct interest in
issues related to railroad competition, particularly as it rclates to PRB rail capacity,
infrasiructure investments, and price/service options available to shippers. This interest
has becn heightened by AECC’s repeated experiences with rail delivery shortfalls and the

resulting imposition of costly burn restrictions at our plants. 1/

II. SUMMARY OF OPPOSITION EVIDENCE AND ARGUMENT

AECC neither supports nor opposes CP control of DME as such. 2/
Although the Applicants make a plausible case that such control will benefit the public
and will not cause a significant reduction in railroad competition, critics of the proposal
may raise equally plausible objections. AECC’s concern is that the transaction as
proposed could have unintended adverse effects on competition for the transportation of
PRB coal. AECC proposes conditions that would climinate these anti-competitive
effects, without affecting other aspects of the transaction.

The anti-competitive effects of the proposed control of DME by CP arise

from the chilling effects of the transaction on the (alrcady tenuous) prospects that the

I/ A description of these experiences was presented in ALECC’s written submission
dated July 5, 2007 in STB Ex Parte No. 672, Rail Transportation of Resources Critical o

the Nation's Energy Supply.

2/ Canadian Pacific Railway Company and its affiliates arc referred to herein as
“CP”. Dakota, Minnesota & Eastern Railroad Corporation and its affiliates are referred
to herein as “DME”. CP and DME are referred to jointly as the “Applicants™.



DME Project will ever be constructed, and its prospective interference with the
establishment of an independent rail outlet for PRB coal. DME has been engaged in a
decade-long effort to construct such an independent rail outlet (the “DME Project™), so
far without success Although Applicants suggest that CP control of DME “will lend
credibility to DM&E’s ongoing efforts to bring the [DME] PRB project to fruition”
(Application [CPR-2, DME-2], at 10), the following two important aspects of the
proposed transaction would make it less likely that the DME Project will be built if this
application is approved:

. the imposition of up to $1 billion (or more) in option payments if the DME
Project were constructed; and

. CP’s interdependence with the incumbent PRB rail carriers, Union Pacific
Railroad (UP) and BNSF Railway (BNSF).

Moreover, if CP does not build the DME Project, it would nevertheless
own the right-of-way land for the project, which DME has acquired or 1s in the process of
acquiring. This would artificially and unnccessarily impede the development of another
route into the PRB that would have significant economic, environmental and public
interest benefits.

These issues arc described in detail in the accompanying Verified
Statement of Michael A. Nelson (hereafter, “V.S. Nelson™)

Mr. Nelson is the transportation consultant who first informed the Board
(and coal users) of the cconomic viability problems associated with the DME Project. His
work reliably anticipated the difficulties DME would face in obtaining financing for the
project, including changes over time in the competitive capabilities of the incumbent

PRB carriers. See Dakota, Minnesota & Eastern Railroad Corporation Construction Into

The Powder River Basin (scrved Dec. 10, 1998) (“DME Construction Decision™),




at 6 n. 9, 24-36. In combination with his cxtensive experience in the analysis of
competitive issues associated with railroad mergers, Mr. Nelson brings unique
qualifications and perspectives to which the Board should give considcrable weight in its
dcliberations.

The following sections address the statutory and regulatory framework
surrounding the Board’s consideration of these adverse impacts and the remedial

conditions that should be imposed.

ill. ADVERSE IMPACTS ON LIKELTHOOD OF DME PROJECT
CONSTRUCTION

As detailed further in V.S, Nelson, the DME Project from the outset has
experienced difficulties associated with its lack of cconomic viability and the resulting
unavailability of funding sources. While the Project’s market and financial prospects
have been promoted aggressively by DME, the 10 years that have passed since DME
originally filed for construction authority have yielded neither strategic partners nor a
viable financing plan. During this time the Project’s original financial advisor developed
and distributed a Project volume (tonnage) estimate far lower than that advanced by
DME, and cautioned investors against assuming the Project was viable. 3/. More
recently, the Federal Railroad Administration (FRA) echoed this conclusion in its
rejection of DME’s application for a federal loan under the RRIF program. 4/

CP’s President and CEO, Fred Green, acknowledged some of these

problems in his Verified Statement (V.S. Green [CPR-2, DME-2]):

3/ See Coal Week, November 12, 2001.

4/ See letter from FRA Administrator Joseph H. Boardman to DME President Kevin
Schieffer dated February 26, 2007, copy attached to V.S. Nelson



. DME still faces a number of significant hurdles before it can
implement the PRB linc project. DME has not completed the
process of acquiring (through purchase, easement or condemnation
proceedings) all of the right-of-way it needs to build the proposcd
PRB line. Nor has it executed agreement with PRB mines to
connect with, and to operate over, their loading tracks and
facilities. Most importantly, DME has not secured sufficient
commitments from prospective coal shippers to route their traffic
over the proposed PRB line to justify the very large investment
required to build it. Finally, to date, DME has not been successful
in arranging financing for the project.

The proposed acquisition of DME by CPR would not, in
and of itself, eliminate all of these obstacles. [V.S. Green, at 5-6 ]

Although CP represents that it will “work diligently with DME to satisfy
these preconditions to construction of the proposed PRB line” (1d., at 6), CP is not
committed to building the PRB line, and argues that its acquisition of DME will be
beneficial to its proponents “[r]egardless of whether the PRB line is ultimately built™. Id
The CP/DME transaction is carcfully structured so as not to impose on CP any obligation
to undertake the Project; CP would have the right, but not the duty, to build. This clearly
reflects CP’s realization that a viable economic framework for the DME Project has not
been established. 5/

Therefore, the Board has ruled that:

We do not consider the potential for introduction of another
competitor into the PRB as one of [the anticipated] benefits [of the
transaction]. Applicants statc that they have not yct determined
whether they would proceed with the construction of that line if

this merger is approved. |Decision No. 2 in this Docket, served
Nov. 2, 2007,at 7, n. 3.]

3/ At the time that CP announced its purchase of DME, CP’s Fred Green was quoted
in the press as saying that “hopefully it won’t take as long as 36” months for CP to
conclude its analysis and decide whether to proceed with the PRB extension. See
www.winonadailyncws.com/articles/2007/09/06/news/00lead.txt.



Thus, approval of the proposed acquisition of DME by CP would not
assure that the DME extension would be built

While AECC is a long-time proponent of railroad competition, and has
actively supporied the DME Project, AECC acccpts that the acquisition of DME by CP
may not remedy the Project’s viability problems. Moreover, AECC accepts the Board’s
position that the introduction of another competitor to the PRB should not be considered
as a benefit of the proposed transaction. Nevertheless, the Board has an obligation o
ensure that the proposed merger does not hinder whatever degree of viability the Project
may otherwisc possess (i.e., absent the transaction)

In this regard, there are two aspects of the proposed transaction that raise

compelitive concerns sufficient to warrant remedial action by the Board.

» the imposition of up to $1 billion (or more) in option payments if the DME
Project were constructed; and

. CP’s interdependence with the incumbent PRB rail carriers, UP and
BNSF.

Each of these is addressed below.

A. Option Payments

Under the terms of the proposed transaction, CP will need to make an
additional payment of $350 million if it commences construction of the Project before the
end of 2025. Further additional payments of up to $707 million would become due
contingent upon the Projcct volume levels achieved.

These contingency payments would arisc solely as a result of the merger,
and act as an artificial deterrent to any decision by CP to proceed with the Project, any
time in the next 17+ ycars. Before the proposcd transaction, DME at present has no

obligation to make any payments of this type The Board’s findings related to the DME



Project’s financial viability and the public convenience and necessity did not contemplate
or approve the payment of up to $1 billion or more in fixed costs above and beyond the
construction costs of the Project. See, DME Construction Decision.

Especially in light of the Projcct’s demonstrated financial weakness, CP’s
obligation to make contingent payments in any significant amount — lct alone $1 billion
or more - inevitably detracts from CP’s willingness and ability to build thc DME Project

relative 1o the current situation under DME.

B. Interdependence with UP and BNSF

As discussed further in V.S. Nelson, CP possesses a degree of
interdcpendence with UP and BNSF that DME does not. That is, if DME were to build
its proposcd line into the PRB to compete with UP and BNSF, it would be largely
immune 1o threats of economic retaliation from UP and BNSF, e.g., through reduction or
elimination of existing interline traffic with DME. If DME were hypothetically to
succeed in attracting cnough PRB coal traffic to undertake the Project, that volume of
traffic would dwarf the entire current traffic base of DME, and no possibility of diversion
of existing traffic by UP or BNSF could dissuade DME from competing with them for
PRB coal business.

For CP, however, the exposure to losses of cooperation on flows other
than PRB coal 1s comparatively much more significant. Virtually any flow handled by CP
between points in the western U.S. and any competitively-served point would be subject

to diversion away from CP if CP were to undertake the Project 6/

6/ CP’s interline business with UP and BNSF was discussed by CP’s Vice President-
Marketing & Sales (Mcrchandise), Ray Foot, in his deposition. Sec Deposition of Ray
Foot, Feb. 28, 2008, at 112-13; see also Id., at 21, 24-27, 35-37 (Appended as Attachment



The importance of interdependence with the westemn railroads was
summarized succinctly by Canadian National CEO E. Hunter Harrison:
If I was in a position to get to the Powder River Basin, T would not

be thrilled about driving into town after making a huge investment
and meeting up with UP or BN in the alley 7/

This factor adds an additional disincentive to CP proceeding with the
DME Project if it controls DME, on top of the financial disincentive discussed in Part 1],
The new revenues from coal traffic that CP might expect to gain by building the
extension into the PRB would to some cxtent be offset by losses of contribution from
existing traffic interlined with UP and BNSF, undermining the chance of the Project

achieving economic viabulity.

IV.  OTHER PRB ACCESS INITIATIVES

Moreover, the adverse effcct of the proposed transaction on potential rail
competition for PRB coal goes beyond the DME Project. Not only would the transaction
make it less likely that the DME Project would be built, but it would also substantally
interfere with efforts to creatc another viable rail outlet for coal from the PRB, a line

directly to Kansas City and points beyond.

As planned, the proposed DME Project would run almost due east to the
upper Mississippi valley, and is oriented to serve markets in the upper midwest and

eastward. As described in detail in V.S. Nelson, another route for coal from the PRB

A). Although Mr. Foot was presented by CP as its marketing witness in support of the
Application, he was unable to say how much traffic CP interchanges with UP or BNSF.

¥l National Bank Financial advisory on Canadian Pacific Railway (November 6,
2007) at page 31, quoting a statement made by Mr. Harrison in May 2007, copy attached
to V.S. Nelson.



could be constructicd running southeast from the PRB towards Kansas City and St Louis.
Mr. Nelson shows that such a route would serve the high-volume core of the PRB
market, and could be constructed with a profile that produces significant efficiency
improvements in comparison with the operations of UP and BNSF. Such a route would
be of great benefit to coal users in the lower Mississippi valley, the southeast and the

entire south-central region of the U.S.

However, the western end of this Kansas City route would necessarily
overlap and generally parallel portions of planned DME Project lines in Wyoming,
particularly those portions associaied with establishing access to the mines from the east.

Therein lies the problem.

Although DME lacks the ability to build the Project, for the reasons
summarized in Mr. Green's testimony, and others, it has been busily engaged in
assembling land rights that would be needed for Project construction. As a result, if CP
acquires control of DME it will thercby acquire some or all of the real estate needed to
construct new rail connections to the PRB mines from the east. However, for the reasons
described in Sections II and III (above), CP is likely to conclude that it is not in its

interests to proceed with the Project.

Under these circumstances, CP might be able to block a new PRB-Kansas
City routc from connecting with the PRB mines. Although the proponent of a PRB-
Kansas City line could use the power of eminent domain 10 acquire needed real estate

interests from non-railroad landowners (as DME has been doing), the Board’s recent



HolRail decision, 8/ raises substantial doubt that the proponent would be able to do so

with respect to right of way owned — but not used — by CP for the DME Project.
Although 49 U.S. Code § 10901 (d) prohibits an incumbent carrier from blocking the
construction of a Board-authorized line by refusing to permit the constructing carrier to

cross its property (absent interference with the operation of the crossed line, and provided

fair compensation is paid), in HolRail the Board held that the incumbent could block
access to its right of way where the applicant sought to use it to construct a significant

portion of its proposed line.

We are not suggesting that DME’s current land acquisition program is
intended to block access to the PRB by such a new Kansas City route. However, if CP's
interdependency with UP and BNSF caused it not to construct the DME line-extension
into the PRB, the same interdependency considerations could encourage CP to block
access (o the PRB via a new Kansas City line, which, if built, would compete with UP
and BNSF. In this instance, nothing would compel CP to divest the right-of-way. Also,
nothing would stop CP from pursuing non-rail uses of the land that would increase costs

and otherwise impede prospective future rail use.

If CP/DME determines that it does not have the ability — or even the
intention — to construct the Project, it would be contrary to the public interest for
CP/DME to make non-rail use of the corridors assembled pursuant to rail construction
authority, or to use possession of those corridors to obstruct development of a viable new

line.

& HolRail LLC — Construction and Operation Exemption —In Orangeburg &
Dorchester Counties, S.C., Fin. Dkt. No. 34421, scrved Feb. 12, 2007.
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V. REQUESTED CONDITIONS

In light of the foregoing considerations, AECC requests that the Board

place the following conditions on any approval of the proposed merger:

A,

Disallow contingency payments associated with CP proceeding
with the DME Project; the parties should be required to report to
the Board within six (6) months whether they have renegotiated
their agreement to eliminate contingent payments, and any Board
approval of the CP control of DMI: should be subject 10 Board
approval of the renegotiated terms;

Require CP to report to the Board by no later than September 1,
2009 its decision whether or not to undertake the Project,

1f CP reports to the Board that it is elccting not to undenake the
Project, or if it elects to undertake the Project but does not
commence construction of the DME Project within five (5) years
of the date of the Board order approving this transaction, or if CP
fails to proceed with reasonable expedition to complete the
construction of the Project, the real cstate interests acquired by
DME or CP for the project should be made available for purchase
by any person (other than UP or BNSF, or any affiliate of either of
them) that obtains Board authority to construct a rail line 1nto the
Powder River Basin coal fields; if the parties are unable to agree
on the price for such interests, the Board should determine a price

equal to the fair market value of the assets, and

11



D. Require that, until otherwise directed by the Board, CP preserve
for rail use any real estate, easements or other forms of land access
acquired by CP and/or DME for construction of the DME Project

These conditions are required to prevent the occurrence of competitive

problems that can reasonably be anticipated as a result of the transaction as proposed.

Respectfully submitted,

e A- Uv—- S\‘l’r-'/lﬂ‘-"
Eric A. Von Salzen v

George W. Mayo, Jr.

HOGAN & HARTSON LLP

555 Thirteenth Street, NW

Washington, DC 20004-1109

Telcphone: (202) 637-5600

COUNSEL FOR ARKANSAS ELECTRIC
COOPLERATIVE CORPORATION

Dated: March 4, 2008
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| The “Highly Confidential” Deposition Testimony
of Ray Foot is Redacted from this
“Public Version" of the Submission.]



VERIFIED STATEMENT
OF
MICHAEL A. NELSON

1. Qualifications

My name is Michael A. Nelson. | am an indcpendent transportation systems
analyst with 28 years of experience in railroad competition and coal transportation. My
office is in Dalton, Massachusetts. Prior to February 1984, | was a Senior Research
Associate at Charles River Associates, an economic consulting firm in Boston,
Massachusetts.

I have directed or participated in numerous consulting assignments and research
projects in the general field of transportation. My work typically involves developing and
applying methodologies based on operations research, microeconomics, statistics and/or
econometrics to solve specialized analytical problems.

A considerabie portion of my work has involved the analysis of competitive
issues in railroad merger cases. On behalf of The Denver and Rio Grande Western
Railroad (DRGW), Rio Grande Industries (RGI) and the merged SP/DRGW system, I
performed such analyses in many of the western merger proceedings of the 1980’s and
early 1990’s, including SP/ATSF, UP/MKT, SP/DRGW, UP/CNW and RGI’s acquisition
of the former CP/Soo (now ICE) line between Kansas City and Chicago (ICC Finance
Docket No. 31505). 1 subsequently advised CP regarding competitive issues associated
with the Conrail breakup transaction (STB Finance Docket No. 33888), and provided
analytical support for CP in its settlement with NS and CSX. [ provided testimony
regarding competitive issues on behalf of the Committee to Improve American Coal

Transportation (a coal shipper group) in the proceeding that defined the Board’s current



merger rules, and on behalf of Arkansas Electric Cooperative Corporation (AECC) in
DME"s acquisition of IMRL/ICE.

A second major focus of my work has been the study of issues related to the
creation of a new rail access to the Powder River Basin (PRB). In 1998, [ provided
testimony to this Board on behalf of the Mid-States Coalition for Progress regarding the
proposal for such a line submitted by the Dakota, Minnesota & Eastern Railroad (DME)
in Finance Docket No. 33407. Since that time, 1 have advised coal users individually and
in groups regarding the viability and competitive implications of the DME proposal, as
well as several alternative options I have identified that would avoid the difficulties
associated with the DME proposal. In the final year of Board oversight of the UP/SP
merger, I provided testimony on behalf of the Cowboy Railroad Development Company
(CRDC), a group of utilities pursuing development of a new PRB outlet via Kansas City.
More recently, I have worked on the development of technically and economically
feasible options for an ultra-efficient, “World Class” line in the corridor between the PRB
and Kansas City. Portions of this work were presented in September 2006 at the
conference and annual meeting of the National Coal Transportation Association. Also, I
am a consultant in the condemnation cases DME has 1nitiated to acquire land in
Wyoming.

This work has provided me with perspectives on competitive issucs pertaining to
a new PRB access that arise as a result of CP*s proposed acquisition of DME.

[ have also consulted to a number of shippers, railroads (U.S., Canadian and
Mexican) and governmental bodies on various other railroad issues Outside of my rail

experience, | have analyzed the cost structure of the U.S. Postal Service in five dockets



before the Postal Rate Commission. In addition, I have assisted in the preparation of
numerous other verified statements presented before various regulatory and legal bodies,
and authored many technical reports and articlcs in transportation journals.

I received a bachelor's degree from the Massachusetts Institute of Technology in
1977. In 1978, I received two master's degrees from MIT, one in Civil Engineering
(Transportation Systems) and one from the Alfred P. Sloan School of Management
(Public Sector Management), with concentrations in economics, operations research and
transportation systems analysis. My curriculum vitae 1s attached as Exhibit A.
2. Subjects Covered in This Statement

I have been asked by AECC to analyze and comment on the effects of the
proposed CP/DME transaction on the likelthood that a new rail access to the PRB will be
constructed. In responding to this request, I have considered the effects of the transaction
on the likelihood that the DME Project will be constructed, as well as its effects on other
prospectively viable initiatives for new PRB rail service. My analyses and comments in
both of these arcas are presented below.
3. Effects of Proposed Transaction on DME Project

A. Background Issues -~ Project Viability

Proper assessment of the effects of the proposed transaction on the DME Project
must take into account the lack of economic viability that the Project has demonstrated to
date. While the Project’s market and financial prospects have been promoted aggressively
by DME, the 10 years that have passed sincc DME originally filed for construction

authority have yielded neither strategic partners nor a viable financing plan.



Major parameters affecting the viability of a major rail project of this type include
the capital cost, attainable rates and the volume of traffic moved. In approving the
transportation aspects of the Project, the Board adopted estimates for these parameters
based primarily on information submitted by DME in its original application. In adopting
DME’s estimates, the Board explicitly stated that it was “(g)hiving DME every reasonable
benefit of the doubt”, that the financial markets would determine whether the Project was
worthy of investment, and that there was “...no reason... to deny DM&E the opportunity
to take its proposal to the financial markets.™

In the ten years that have elapsed since DME filed its application, many
developments have shed light on the validity of the assumptions upon which the asserted
cconomic viability of the Project was premised. A brief review of these developments
helps to clarify the current status of the Project and the reasons why it has not been
undertaken.

Capital Cost - The project was initially assumed to entail capital costs of $532
million for approximately 280 miles of new line construction, plus $876 million for
approximately 598 miles of rehabilitation of existing DME main line, for a total of
$1.408 billion. As a result of some combination of price inflation, environmental
mitigation costs and possible over-optimism in DME's onginal estimate, the current
estimate of Project capital costs provided by CP is $3.0 billion. Put another way, to be
viable the Project would now need to yield a contribution sufficient to amortize an

amount more than double the original estimate.

''STB Finance Docket No, 33407, Dakota, Minnesota & Eastern Railroad Corporation Consiruction into
the Powder Ryver Basin, Decision served December 10, 1998 (hereafter, *1998 Decision™)



Rates - The project was premised on the achievement of “netback™ ratcs that were
estimated based on an assumed competitive rate level that initially was 8.25 mills per ton-
mile and increased each year after 2002. Holding aside issues related to infirmities in the
details of the netback computation procedures,” and the fact that the Board itself was
unable to verify all of DME’s computations,’ history has shown that the underlying
premise of increasing competitive rates was simply incorrect. As shown in a recent report
prepared by the Congressional Research Service, competitive rates on new PRB rail
transportation contracts declined consistently from 1998 through 2004.* This decline
corresponded quite closely to the competitive rate projection provided to the Board in
1998 by the Mid-States Coalition for Progress (reprinted here for convenience as Table
1.

PRB rail rates undoubtedly increased during 2005 and 2006. However, this
corresponds to the time when UP opcrated under an embargo on new traffic as a result of
the PRB Joint Line infrastructure breakdown, leaving BNSF in a position to engage in de
facto monopoly pricing. The Joint Line has been repaired and the embargo has now been
lifted. Even though more recent pricing information is not yet available, there is no
reason to anticipate that the monopoly pricing and rate increases observed in 2005 and
2006 will continue into the future. This is particularly true 1n a scenario where, as here,
cntry by a new competitor is being assumed.

Volume - 1t was assumed that the Project would attract coal volumes increasing

from 40 million tons in Year 1 of operation to 100 million tons in Year 6. The projection

* These were discussed extensively in the record of Finance Docket No, 33407

? 1998 Decision at page 38, footnote 92.

* Sce CRS (Congressional Research Service) Report for Congress, Rail Transponation of Coal to Power
Plants Rebability Issues (September 26, 2007) Order Code R1.34186 at page 55, Figure 19,



that DME would be able to achieve an annual coal volume of 100 million tons was based
on a methodology supplied by DME that assumed the low cost of Wyoming PRB coal
would basically drive other coals from the marketplace.

The passage of time has confirmed that this assumption is fundamentally
incorrect. Despite its low cost, Wyoming PRB coal has not dislodged other coals from the
marketplace, and is not expected to do so in the foreseeable future. As shown in DOE’s
“Annual Energy Outlook (AEQ)”, most sources of coal ocutside Central Appalachia have
been basically stable or increasing production and are expected to continue to do so over
the next 20 years. While the Wyoming PRB coal that the Project would move is certainly
a large and growing segment of the market, the evidence does not support the proposition
that such coal will dominate the market in the manner and to the degree assumed in the
original DME projection. As a result, that forecast materially overstated the volumes for
which DME may compete within the universe of plants included in the original study.

Partially offsetting this overstatement is the fact that, contrary to the situation that
existed in 1998, there are now several new coal-fired generating stations that have come
on-line or are in advanced stages of development or construction. While some of this
capacity will usc non-PRB coals, the original study did not contemplate the addition of
any such capacity. In this respect, it may have omitted consideration of some volumes
that may move in future years.

Nevertheless, DOE data completely refute the proposition that the DME Project
could be expected to attract a volume even close to 100 million tons. As shown in Table
2, only about 19.4% of Wyoming coal moves to markets that the Project is

geographically oriented to serve. Put another way, a little over 80% of Wyoming coal



moves in flows that the Project could not effectively serve. Applying the 19.4% figure to
the total volume of Wyoming coal production in 2015 (as estimated by the U.S.
Department of Energy in the 2007 Annual Energy Outlook - Table 112) yields a total of
approximately 98 million tons of Wyoming coal that is expected to move to markets the
Projcet is geographically oriented 1o serve.

For the Project to move 100 million tons would represent a 102% share of the
relevant market indicated by DOE data. Above and beyond the logical impossibility that
DME would capture the entire market (and then some), a high share of any type is
completely inconsistent with the competitive capabilities of UP and BNSF, the fact that
many plants in the target markets are served exclusively by UP and/or BNSF, and the
reliance of many plants on other western coals originated only by UP and BNSF.

In 1998, without fully taking into account all of the factors that might limit
DME’s ability to attract traffic, | estimated a volume of 42 million tons in my testimony
on behalf of the Mid-States Coalition for Progress. In 2005, taking such factors into
account, and incorporating relevant new information (including the planned closure of
large coal-fired plants operated by Ontario Power Generation [OPG] in the Project’s core
“Great Lakes™ market segment), I estimated a volume of 29 million tons. In 2007, I
updated the 2005 analysis, and estimated a volume of 30 million tons, which would
increase to 37 million tons if CP ownership of DME were assumed.

The 2005 and 2007 estimates are corroborated by press reports in 2001 of a “most

likely” volume estimate of 25 million tons per year developed by Morgan Stanley, the



Project’s original financial advisor.® Morgan Stanley reportedly advised its clients not to
interpret news regarding the DME Project as implying that the Project would proceed.

While my studies have indicated that CP might be able to cffect a modest increase
1n Project volumes through its position as the destination carrier for a small number of
plants that the Project might serve, the overwhelming preponderance of evidence
indicates that the original cost, rate and volume assumptions used to justify the Project
are inoperative, and that the Project is not economically viable under foreseeable
circumstances. This is consistent with (a) the inability of DME to supply a financing plan
with its original construction application; (b) the inability of the Project to attract
commitments from any railroads or other potential strategic partners; (c) the findings of
FRA in its rejection of DME's request for a loan to finance the Project under the RRIF
program®; (d) the fact that the proposed merger provides CP with an option, but no
obligation, to undertake the Project; and, (e) the adverse reactions of the investment
community to the proposition that CP would clect to proceed with the Project.

B. The Public Interest Dilemma

From a public interest perspective, this situation creates a substantial dilemma for
the Board On the one hand, if the Board concludes from the preponderance of the
evidence that the Project is not viable, it would not be consistent with the public intcrest
for CP/DME to retain the construction authority it was granted or any assets or rights it
obtained pursuant to that authority. On the other hand, if the Board leaves open the

theoretical prospect that, despite the evidence, the Project still might somehow be built, it

*See Coal Week, November 12, 2001.
® See letter from FRA Administrator Joseph H Boardman to DME President Kevin Schieffer dated
February 26, 2007, attached as Exhibit B



is appropriate and nccessary for the Board to consider and address any adverse impacts
the proposed transaction may have on the Project.

Conceptually, the Board could resolve this situation by rescinding the
construction authority and taking steps to restore the pre-application situation. However,
in light of CP’s representations that it is continuing to explore the viability of the Project,
the Board may choose not to preclude that exploration. The remainder of this statement
assumes that the Board does not elect to rescind the construction authority, but instead
permits it to remain in effect in CP’s acquisition of DME.

C. Competitive Problems

There are two aspects of the proposed transaction that materially impede whatcver
degree of viability the Project is assumed to have. These issues raise competitive
concerns sufficient to warrant remedial action by the Board, and include the following:

o the imposition of up to $1 billion (or more) 1n option payments if the DME

Project were constructed; and

s CP’s interdependence with the incumbent PRB rail carriers, UP and BNSF.

Each of these is addressed below.

i. Option Payments

Under the terms of the proposed transaction, CP will need to make an additional
payment of $350 million if it commences construction of the Project before the end of
2025. Further additional payments of up to $707 million would become due contingent
upon the Project volume levels achieved.

These contingency payments would arise solely as a result of the merger, and act

as an artificial deterrent to any decision by CP to proceed with the Project in the



foresceable future. Before the proposed transaction, DME at present has no obligation to
make any payments of this type. The Board’s findings related to the DME Projcct’s
financial viability and the public convenience and necessity did not contemplate or
approve the payment of up to $1 billion or more in fixed costs above and beyond the
construction costs of the Project. Such contingency payments would effectively increase
by one-third the construction costs faced by CP, and raise the capital requircment to
approximately 2.5 times the level envisioncd in the Board’s approval of the Project.

Especially in light of the Project’s demonstrated financial weakness, CP’s
obligation to make contingent payments in any significant amount - let alone $1 billion
or more - inevitably detracts from CP’s willingness and ability to build the DME Project
relative to the current situation under DME. Pursuant to the Board’s mandate to prevent
economically unsound conditions in transportation, and the public benefits the Project
would have if it were viable, it would be inconsistent with the public interest for the
Board to permit substantial contingency payments to be made on the basis of a decision
by CP to exercise an approved construction authority.

ii. Interdependence with UP and BNSF

As one of very few Class I railroads in North America, CP possesses a degree of
interdependence with UP and BNSF that DME does not. Even 1f it were assumed that
capital cost, revenue and volume considerations would support Project construction, such
interdependence would likely impede any decision by CP to proceed with the project.

If DME were to build 1ts proposed line into the PRB to compete with UP and
BNSF, it would be largely immune to threats of economic retaliation from UP and BNSF,

e.g., through reduction or elimination of existing interline traffic with DME. If DME
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were hypothetically to succced in attracting enough PRB coal traffic to undertake the
Project, that volume of traffic would dwarf the entire current traffic base of DME, and no
possibility of diversion of existing traffic by UP or BNSF could dissuade DME from
competing with them for PRB coal business.

For CP, however, the exposure to losscs of cooperation on flows other than PRB
coal is comparatively much more significant. Virtually any flow handled by CP between
points in the western U.S. and any competitively-served point would be subject to
diversion away from CP if CP were to undertake the Project. While the Project would
obviously protect CP against losses of PRB coal traffic, and CP’s direct connection with
KCS at Kansas City could mitigate problems on traffic to/from Mexico, CP would have
no place to hide for the universe of traffic that moves between basically any point in the
western US and (a) any common point CP has with CN; (b) any common point CP has
with any other carrier that can offer even a loosely-viable route 1n cooperation with UP or
BNSF; and (c) any point in Canada CN can serve through interswitching. It is also
reasonable 10 expect that even for traffic to/from CP’s exclusively-served points, UP and
BNSF would tend to favor sourcing from other carriers for virtually any fungible
commodity.”

The importance of interdependence with the western railroads has been

summarized succinctly by Canadian National CEQ E. Hunter Harrison:

” The Board’s new merger rules explicitly recognize the significance of source competition and the market
power held by the major rail systems over patterns of commodity flows.



“If I was in a position to get to the Powder River Basin, | would not be thrilled

about driving into town after making a huge investment and meeting up with UP

or BN in the alley.”
While CP management professes to be unconcerned about this risk, and unaware of the
volume of traffic potentially affected by it, the Board should apply its cxpertise to ensure
that this issue is properly taken into account in the imposition of any conditions. In
particular, the Board should ensure that any decision by CP to shelve the Project does not
entomb authorities, real estate, easements, rights and other assets that prospectively could
be used by other parties not burdened by interdependency considerations, A specific
situation of this type is described in the following section.
4. Effects of the Proposed Transaction on Other Initiatives

If CP’s application to control DME is approved by this Board, CP will own the
real estate, easements and other rights and assets that DME has acquired or is in the
process of acquiring for the DME Project, plus any such assets that CP acquires post-
merger, even though CP is not committed to building the DME Project. Though it is
virtually certain that CP will not pursue construction of the Project (for the reasons
discussed above), CP will nevertheless control right-of-way that would be essential to the
creation of an alternative route for PRB coal movements.

As discussed in Section A, below, there is such an alternative route available that
would address effectively the basic problems that have prevented the DME Project from

achieving economic viability.

¥ National Bank Financial advisory on Canadian Pacific Railway (November 6, 2007) at page 31, attached
as Exhibit C
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As discussed in Section B, below, CP’s ownership of such right of way would
artificially and unneccssarily interfere with efforts to create such an altemative rail outlet
for coal from the PRB.

A The PRB - Kansas City Alternative

The fundamental economic problem of the DME Project has been that it would
not serve a large enough volume of traffic with enough of an advantage to justify its
considerable costs. The $3.0 billion investment in the DME Project would create a route
of approximately 810 miles to a primary outlet at Winona, MN. As discussed in Section
3.A, the geographical orientation of the DME Project leaves it able to effectively serve
only about 20 percent of the PRB market. Within this limited segment of the market,
DME would hold a mileage advantage over UP and BNSF routes for only a small amount
of traffic. At the same time, DME would be operating with a cost structure that is, at best,
on par with UP and BNSF’s past operations, but is already behind current and planned
future productivity levels. In particular, DME's planned operations were based on train
lengths of 115- to 135-cars. However, UP has already begun operations using trains in
excess of 140 cars, and has announced plans to establish a capability to move 150-car
trains, at least in major corridors. All else equal, moving more coal with one train slot,
one crew, etc. translates to higher productivity and lower unit costs.

These same fundamentals provide the foundation for economic viability that
would be enjoyed by a new, direct route from the PRB to Kansas City. First, the PRB is
closer to Kansas City than it is to Winona. Compared to the 810 mile rail distance from
the PRB to Winona via DME, feasible alignments for a new route to Kansas City would

provide for rail distances in the 710-720 mile range. While the DME Project achieves
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some cost savings relative to new construction through its use of existing right-of-way,
the shorter overall length of the Kansas City line leads, all else equal, to an approximate
parity of capital cost.

For roughly the same cost as the DME Project, a direct line to Kansas City would
be geographically oriented to serve the core of the PRB market As shown in Table 3, a
new line scrving the Kansas City corridor would be geographically oriented to serve
nearly 60 percent of the PRB market.

While for many flows an incumbent railroad may have a position of strength
relative to a new entrant by virtue of having had the first opportunity to pick the route
that is best suited to the movement, this does not apply to PRB flows in the corndor to
Kansas City. In fact, aside from the PRB Joint Line and the Connector Line, virtually all
of the lines used by UP and BNSF to move PRB coal in this corridor were designed and
constructed without any awarcness or consideration of the need that now exists for such
volume movements, Though they move high volumes of coal, UP and BNSF’s lines in
the PRB-Kansas City corridor were not designed for this task, and generate an operating
cost structure that is inferior to that which can be achieved by incorporating this high
volume, heavy-haul requirement into the design

There are several ways a new line from the PRB to Kansas City would be able to
“design in” systematic operating cost advantages in comparison with UP and BNSF.
First, the new line would operate with a substantial mileage advantage for movements
to/through Kansas City. Using the Black Thunder Mine as a point of reference, a new
route to Kansas City in the 710-720 mile range would compare to a UP route of

approximately 767 miles and a BNSF route of approximately 828 miles.

14



While such mileage savings alone are considerable, especially for high volumes
of heavy-haul traffic, a new route from the PRB to Kansas City would also have the
opportunity to incorporate additional design characteristics that would provide lower
operating costs in comparison with UP and BNSF. The principal way in which the design
of a new, purpose-built line to Kansas City could create an improved cost structure
compared to the cost structure of the incumbents is through the “ruling grade against
loads” possessed by the route’s profile. With a ruling grade of approximately 1.0%, UP
and BNSF are theoretically capable of moving a 150-car PRB coal train under normal
conditions with four 4400 hp AC locomotives. However, by taking advantage of the
favorable terrain and elevation change between the PRB and Kansas City, a new line
could, without extraordinary effort, achieve a ruling grade of 0.5 percent. On such a line,
the same 4 locomotives and crew that could move a 150-car train on UP or BNSF could
move a train contatning 300 cars. This translates to a formidable advantage in the
productivity of crew and locomotive resources.

Trains of such lengths arc not common in the U.S., but have been used
successfully elsewhere in the world where they are consistent with traffic volume and
topography considerations:

- The company known until 2007 as CYRD historically hauled iron ore in

240-car trains about 800 km from the interior of Brazil to the coast for export, and

has plans for 340-car trains;

- Hamersley Iron in Australia hauls 226-car trains of iron ore (23,500 net

tons per train), normally with 3 locomotives;



- The Sishen-Saldanha Railway in South Africa, the Mt. Newman Railway

in Australia, and the QNSL in Quebec are understood to have analogous

capabilities.
For this reason, I refer to a heavy-haul line designed to provide low ruling grades and
support ultra-efiicient operation of long trains as a “World Class” line.

A new route also produces opportunities to make more efficient use of fuel. First,
by minimizing “total rise” (i.e., the sum across uphill segments of elevation changes) a
new route can minimize unnecessary fuel consumption associated with lifting the train
against the force of gravity. Second, at projected volume levels, the terrain in the vicinity
of the Basin may justify partial electrification of the line. This would enable the ascent of
trains out of the Basin to be powered at least in part by encrgy captured through
regencrative braking on the substantial descent experienced by loaded trains southeast of
the Basin.”

A new World Class line to Kansas City provides a realistic opportunity to achieve
a broad range of public benefits. With more productive use of crews, locomotives and
fuel in comparison with the incumbent railroads, a new World Class line to Kansas City
would produce significant reductions in resource consumption. At the same time, lower
fuel use equates to lower emissions of diesel combustion by-products. Also, by locating
the line away from devecloped areas, it may produce significant reductions in the

community impacts associated with unit train movements.

® Traversing similar terrain, the Milwaukee Road between Avery, 1D and Harlowton, MT was electnfied in
the early 1900’s,
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B. Blocking The World Class Line’s Access To The PRB

Attainment of the benefits of a new World Class line to Kansas City is
jeopardized by a future scenario in which CP controls the land that such a line would
need to reach the mines, but decides (for the reasons outlined above) not to construct the
DME Project. Because of CP’s interdependencies with UP and BNSF described
previously, CP under those circumstances would have a strong incentive not to facilitate
entry by a new carrier to compete with UP and BNSF for PRB coal business, a
development that UP and BNSF would certainly view as unwelcome.

At the current time, it is not possible to specify exactly what land a new World
Class line to Kansas City would need to in order to serve the PRB. Further analysis is
required to determine a preferred alignment from among scveral feasible options. In
addition, the merits of partial electrification of the line near the Basin and the preferred
location of yard facilities have not been determined. It should be noted, however, that
north of whatever preferred location is determined for the primary staging yard in
Wyoming, the trains would move in conventional consists of no more than 150 cars due
the limitations of mine loadout facilities. (The World Class operations would take place
to the south and east of that yard.) Because the operations at and ncar the mines would be
conventional, there is no reason to anticipate that the preferred alignment in that area
would differ materially from that already approved for the DME Project '® Moreover,
even a casual inspection of the DME alignment (see Figure 1) shows that northwest of
Edgemont, SD the DME line is geographically oriented in the general direction of Kansas

City (i.e., to the southeast), and only turns toward Minnesota east of that point.
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For these reasons, it is reasonable to anticipate that the land held by CP would be
in the path of at least the northwest end of a new World Class line toward Kansas City,
and that CP likcly will would not cooperate voluntarily with such an initiative. Under
these circumstances, the ability of a new World Class line to assemble the land it would
nced is placed in doubt. While rail construction authority normally can be assumed to
convey needed eminent domain authority, the Board’s ruling in Finance Docket No.
34421 appears to leave open the possibility that the type of “parallel” construction in
which the World Class line would likely need to engage on CP-owned right-of-way
would not be approved.

For these reasons, Board attention is needed to ensure that CP obtaining control of
real estate interests in and near the Basin cannot be used to disadvantage the development
of a new World Class line 10 Kansas City. Such a line would prospectively convey
substantial public benefits, and enjoys substantial support for its economic viability from

fundamental cost, volume and revenue considerations.

' This implies that the costly mine access trackage of a new World Class hine could prospectively be
shared with DME For this reason and others, | believe there would be tangible economic benefits for the
economic viability of the DME Project if the World Class line were constructed.



Table 1

Forecast of Nominal Competitive Rail Rate Level for PRB Coal Provided in 1998

Year Rate {mulls per ton-mile)
1996 25
1997 809
1998 792
1999 784
2000 7.77
2001 769
2002 7 61
2003 753
2004 746
2005 739
2006 7.31
2007 724
2008 717
2009 709
2010 702

Source STB Finance Docket No 33407, Mid-Siates Coalition for Progress’s Brief and Evidence in

Opposition to Dakota, Minnesota & Eastern Railroad's Application (August 31, 1998), Venficd Statement
of Michaet A, Nelson, Exhibit 4 at page 36,
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Table 2

Wyoming Coal Tonnage Moving in Flows DME is Geographically Oriented to Serve

Destination State 2006 Tons
South Dakota 1,932
Minnesota 7,192
Wisconsin 20,786
Michigan 16,563
IL (33%) 17,327
New York 3,136
TN (50%) 8,461
OH (50%) 5,284
PA 1,112
NJ 68
New England 0

Subtotal 81,866
Wyoming Total 421,800

Source, U.S. Department of Energy/Energy Information Administration, Cost and Quality of Fuels for
Electric Plants 2005 - 2006 Edition, Table 16 A. Ongin and Destination of Coal for Electricity Generation
By State Total (All Sectors) 2006
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Table 3

Wyoming Coal Tonnage Moving in Flows a New PRB-Kansas City Line Would be
Geographically Oriented to Serve

KC/STL 2006 Tons
Nebraska 13,042
Kansas 22,056
Missourt 46,519
Arkansas 15,428
IL (67%) 35,178
IN (50%) 8.461
OH (50%) 5,284
Qklahoma 21,748
Texas (50%) 28,191
Louisiana 11,813
Alabama 12,542
Georgia 15,186
Tennessee 11,280

Subtotal 246,728
Wyoming Total 421,800

Source U.S Department of Energy/Energy Information Administration, Cost and Quality of Fuels for

Elgctric Plants 2005 - 2006 Edition, Table 15 A, Destination and Origin of Coal for Electricity Generation
By State: Tota! (All Sectors) 2006
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Exhibit A

Curriculum Vitae — Michael A. Nelson

23



MICHAEL A. NELSON

131 North Street
Dalton, MA 01226

EDUCATION

M.S,. Civil Engineering, Massachusetts  Institute of
Technology

M.S. Management, Alfred P. Sloan Schocl of Management,
Massachusetts Institute of Technology

B.S. Management, Massachusetts Institute of Technology

Concentrations in transportation systems analysis,
economics and operations research.

EXPERIENCE

Mr. Nelson is an independent transportation systems
analyst. He provides management and economic consulting and
litigation support. His work typically involves developing
and applying methodologies based on operatiocns research,
microeconomics, statistics and/or econometrics to solve
specialized analytical problems, as illustrated by the
following examples of his experience:

Railroad

Oon behalf of Arkansas Electric Cooperative Corporation
(AECC), Mr. Nelson submitted testimony to the Surface
Trangsportation Board (STB) in Ex Parte No. 657 (Sub-No. 1)
regarding specific proposals to improve the "stand alone”
cost (SAC) methodelogy used to assess the reasonableness of
contested rail rates.

Also for AECC, Mr. Nelson analyzed issues related to rail
transportation service in the supply of coal to two
potential sites for a new electric generation facility in
Arkansas. This work included analysis of likely rate levels
in light of movement- and site-gpecific competitive and
operational considerationg.
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On behalf of a group of coal users, including Ameren,
Dominion and AECC, Mr. Nelson submitted a verified
statement to the Surface Transportation Board (STB) in
Finance Docket No. 34421. This testimony addressed
technical, operational and public interest considerations
associated with a proposal to permit the construction of a
competing rail 1line within the wunused portion of an
existing rail carrier’s right-of-way.

Mr. Nelson has developed information to assist coal users
in responding to the coal supply problems created by the
May 2005 derailments and subsegquent rail throughput
constraints on the Powder River Basin (PRB) Joint Line. He
has identified potential actions by coal users to improve
PRB coal throughput, transportation issues for substitute
coals and fuels, and steps to facilitate rail cooperation.

In response to a public reguest by the STB for suggested
improvements in the SAC methodology, Mr. Nelson provided
written and oral testimony in STB Ex Parte No. 657. This
testimony identified potential methodological refinements
in 10 specific areas, and was cited by Commissioner Mulvey
for its high responsiveness to the Board’s request.

Mr. Nelson is the founder of the Coalition to Foster
Improved Rail Economy (“CoalFIRE”). This initiative is open
on a subacription basis to current and prospective PRB coal
users. It identifies and promotes awareness of specific
potential group actions to improve the competitiveness of
PRB rail transportation opticns within the current legal
and regulatory framework. Over 20 specific potential group
actions have been identified to date, including steps to
add/restore competitors, increase the effectiveness of
exigting competitors, increase customer 1leverage and
develop external pressure for reasonable competitive
conduct by the current PRB rail duopoly.

For a powerplant developer, Mr. Nelson analyzed issues
related to rail transportation service in the supply of
coal to two potential sites for a new generation facility
in Oklahoma. This work included analysis of 1likely rate
levels in light of movement- and site-specific competitive
and operational considerations.

Mr. Nelson prepared a 1l0-year forecast of expected changes

in rail productivity and competitive rail rate levels for
the movement of coal from the PRB. This forecast has been
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provided on a subscription basis to interested parties, and
is believed to be the only such forecast that is based on
analysis of specific anticipated productivity enhancements
(as opposed to extrapclation of past trends). Subscribers
have used this information to analyze the merits of
converting to PRB coal, to support contract negotiations
and for other strategic and planning purposes.

For a powerplant developer, Mr. Nelson analyzed issues
related to the anticipated reliance on competitive rail
transportation service in the supply of coal to a planned
new generation facility in Missouri. This work included
analysis of 1likely rate 1levels in 1light of unique
limitations faced by one of the competing rail lines.

On behalf of a group of over twec dozen major electric
utilities, Mr. Nelson provided strategic guidance and
analytical support, and participated in negotiations with a
Class I railrcad regarding prospective multi-billion dollar
investments by the utilities to improve their coal
transportation options.

For a midwestern utility, Mr. Nelson assisted in the
develcopment of improved transportation options for a large
coal-fired generating station. As part of this work, he
reviewed an analysis performed by a major engineering
contractor, and identified a series of cost-effective
options that had been overlooked. He then provided
strategic guidance and analytical support in the
development process.

For a mining company, Mr. Nelson analyzed the
transportation options that would be available for a
prospective new facility in western Colorado. This included
detailed consideration of the “new facilities” condition
imposed by the STB in its approval of the merger of the
Union Pacific (UP) and Southern Pacific¢ (SP) railrcads.

For AECC, Mr. Nelson submitted statements to the STB in
Finance Docket Nos. 34177 and 34178. These statements
addressed the actual and potential competitive roles of I&M
Rail Link (IMRL) in domestic coal transportation, and the
prospective impacts associlated with control of IMRL by the
Dakota, Minnesota and Eastern Railroad (DME).

On behalf of the Town of Easton (MA), representing a
coalition of towns, Mr. Nelson identified and corrected a
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series of substantial errors and inconsistencies in the
Final Environmental Impact Report for the proposal by the
Massachusetts Bay Transportation Authority (MBTA) to
provide new commuter rail service to New Bedford and Fall
River. This extended Mr. Nelson’s previous analyses, which
had identified and documented a series of gignificant
errors in the development of the MBTA’'s conclusgions
regarding the alleged infeasibility of a key alternative
route. Mr. Nelson also identified and made preliminary
assessments of other alignment and operational
possibilities that had been inappropriately omitted from
consideration.

As a subcontractor to The Brattle Group, an economic
consulting firm, Mr. Nelson provided guidance to the
Mexican railroad TFM regarding the identification of
different types of competitive and efficiency issues raised
by the proposed merger of the other two principal Mexican
railroads (Ferromex and Ferrosur). The merger was denied by
both the national transportation and antitrust authorities.

For the Cowboy Railroad Development Company {(CRDC), a group
of major electric wutilities, Mr. Nelson directed the
identification and evaluation of alternative routes and
strategies for creating a new railroad access across
Nebraska to coal mines in the PRB.

As part of the work for CRDC, Mr. Nelson analyzed the
degree to which the UP/SP merger foreclosed competitive
routes that could be offered by a new PRB rail carrier. The
regults of this analysis were submitted to the STB in
Finance Docket 32760 (Sub-No.21), which provided oversight
of the UP/SP merger and its impacts.

For a major electric utility, Mr. Nelson performed a
detailed analysis of rail transportation options for PRB
coal movements to the Sunflower Electric generating station
at Holcomb, KS. The results of this analysis were used by
the utility in assessing the merits of investing in a
planned expansion of that facility.

For an assortment of major electric utilities and power
producers, Mrx., Nelson has performed detailed analyses of
rail transportation options, including build-outs, for a
total of over 30 large coal-fired generating stations. The
regsults of these analyses have served as the basis for
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management decisions that are projected to save many
millions of dollars in fuel costs.

Oon behalf of AECC, Mr. Nelson submitted a statement to the
STBE in Finance Docket 32760 (Sub-No.21). This statement
addressed competitive issues resulting from the UP/SP
railroad merger, with a particular focus on the effect of
trackage rights compensation levels.

On behalf of the Committee to Improve American Coal
Transportation (IMPACT), Mr. Nelson submitted a statement
to the STB in Ex Parte 582 (Sub-No. 1). This statement
addressed a wide range of issues related to rail merger
policy.

For a major Class 1 railroad, Mr. Nelson assisted senior
management staff in the design and evaluation of a
potential construction project.

For the Mid-States Coalition for Progress (a group of
landowners), Mrxr. Nelson analyzed the proposal by DME to
construct an extension of its line into the PRB. Mr. Nelson
developed estimates of DME’s volumes and unit revenue
levels on the basis of a plant-by-plant analysis, taking
into account 1likely future market conditions and the
competitive capabilities of the UP and Burlington Northern
Santa Fe (BNSF). Mr. Nelson’s analysis was filed at the STB
(Finance Docket No. 33407).

For the National Railroad Passenger Corxporation (AMTRAK),
Mr. Nelson investigated issues related to the definition of
“express” traffic that AMTRAK is permitted to carry (STB
Finance Docket No. 33469). Mr. Nelson analyzed relevant
data from the STB Rail Waybill Sample and the Census of
Transportation, and investigated the factors affecting use
of Amtrak by the U.S. Postal Service. The definition of
“express” eventually adopted by the STB was consistent with
Mr. Nelson’s findings.

For the Moffat Tunnel Commission (Colorado), Mr. Nelson
analyzed the factors affecting future railroad use of that
tunnel, which traverses the Continental Divide and serves
the principal Colorado coal fields on the UP line that
formerly was the Denver and Rio Grande Western Railroad

(DRGW) main line west of Denver. The tunnel had
historically been owned by the Commission (and leased to
the railrcad), but under sunset legislation was being
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offered for public sale. Mr. Nelson’'s analysis included
study of the utilization of Colorado/Utah vs. PRB ccals in
the context of the central corridor conditions imposed by
the STB in the UP/SP merger.

For Canadian Pacific Railway (CP), Mr. Nelson performed
detailed studies of competitive and traffic issues
associated with the acquisition and break-up of Conrail by
Norfolk Southern and CSX (Finance Docket No. 33388). These
studies included analyses of competitive issues in the area
served by the former Delaware and Hudson (a CP subsidiary)
and in the midwest, competitive issues involving coal
traffic throughout the Conrail service area, and traffic
impacts associated with potential remedial conditions. CP
relied upon the results of Mr. Nelson’s studies in reaching
its settlements with Applicants in that case.

For SP, Mr. Nelson provided expert testimony before the
Interstate Commerce Commission (ICC) in Finance Docket No.
32133 (the proposed control of C&NW by UP). This testimony
was basged primarily on Mr. Nelson's analyses of data from
the Rail Waybill Sample, which identified substantial
numbers of specific flows for which the proposed
transaction created different types of potential
competitive problems (including losses of point-to-point
competition, source competition, competition in grain
originations, and shipper leverage). In addition, Mr.
Nelson's testimony utilized Rail Waybill Sample data to
demonstrate the occurrence of merger-related foreclosure
from previous UP acquisitions, and provided statistical
support for SP's traffic study. Mr. Nelson also conducted a
detailed investigation of the impact of the merger on
source competition for western coal.

For Rio Grande Industries (RGI), Mr. Nelson provided expert
testimony before the ICC in Finance Docket No.'s 31505 (the
proposed acquisition by RGI of Soo's Kansas City - Chicago
line) and 31522 (the proposed acquisition by RGI of the
Chicago, Missouri and Western line between St. Louis and
Chicago) based on his analysis of Rail Waybill Sample data.
This testimony involved analysis of potential cumulative
anti-competitive effects from the proposed transactions,
development of time-series estimates of rail traffic
volumes and carrier shares in different flows, and
assessment of the statistical reliability of the portions
of the testimony of other RGI witnesses that were based on
Rail Waybill Sample data.
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Also for RGI, Mr. Nelson provided expert testimony before
the ICC in Finance Docket No. 32000, the consolidation of
SP and DRGW. This testimony involved analysis of Rail
Waybill Sample data to determine rail traffic volumes in
different flows, the statistical reliability of studies
conducted by other RGI witnesses, and potential competitive
problem flows associated with a consolidation of SP and
KCS.

For DRGW, Mr. Nelson provided expert testimony before the
ICC in Finance Docket No. 30800 (the acquisition of MKT by
UP) based on his analysis of Rail Waybill Sample data. This
testimony involved examination of intramodal competition in
the central corridor, development of traffic flow databases
utilized by other witnesses, assessment of the statistical
reliability of other witnesses' studies, and analysis of
issues related to use of market share data from waybill
samples to evaluate the competitive impact of the proposed
merger.

Also for DRGW, Mr. Nelson provided extensive expert
testimony before the ICC regarding a number of issues
raised by the proposed merger of SP with ATSF (Finance
Docket No. 30400):

* Mr. Nelson provided a detailed comparison of the
economic and operating characteristics of the intercity
trucking and railroad industries, with a particular focus
on long-haul markets. Mr. Nelson's analysis of the trucking
industry utilized the National Motor Transport Data Base
(NMTDB). For this study, Mr. Nelson developed and
implemented analytical techniques that compensate for the
non-random sampling procedures employed in the gathering of
the NMTDB, making it possible to use this source to
reliably conduct studies at the industry and corridor
level. The Commission adopted the results of Mr, Nelson's
study verbatim in its analysis of the anti-competitive
consequences of the proposed merger.

* Using the NMTDB and the Rail Waybill Sample, Mr.
Nelson analyzed the extent to which rail pricing and
services on selected traffic are determined by competing
intercity trucking alternatives available to shippers. This
analysis was conducted at a highly detailed 1level, and
included explicit accounting for the handling

30



characteristics of each rail commodity and the operating
economics of the corresponding truck equipment needed.

* Mr., Nelson analyzed the tests applied by various
economists in the proceedings, including those of the U.S.
Departments of Justice and Transportation, to identify rail
traffic that would most 1likely be subject to anti-
competitive effects in the wake of the proposed merger. Mr.
Nelson identified circumstances under which these tests
gystematically yield invalid results, and provided
guidelines for their proper application.

* Mr. Nelson identified improvements needed in the
merger applicants' initial methodology for estimating the
rail traffic diversions that 1likely would result £from the
propcsed merger.

* In addition to this expert testimony, Mr. Nelson
gserved as principal investigator for several studies
underlying testimony offered by other witnesses, addressing
issues related to intramodal (rail) competition, product
and source competition, shipper benefits and leverage and
trackage rights compensation. Mr. Nelson also conducted a
number of special studies on request for other witnesses
and counsel.

For a private client, Mr. Nelson participated in a study of
the purchase and utilization of jumbeo covered hopper cars
by shippers and railrocads. This study involved extensive
analysis of the Rail Waybill Sample and other data sources,
and included a detailed examination of historical car
shortages in light of economic and traffic conditions, and
other related factors. The results of Mr. Nelson's work
were incorporated in testimony before the ICC.

As a subcontractor to consulting firms, Mr. Nelson has
participated in a number of other rail-related studies.
These include (1) analysis of Rail Waybill Sample data to
address issues stemming from traffic protective conditions
at the Jacksonville (FL) gateway between FEC and CSX, and
(2) analysis of CN's Port Huron-Sarnia tunnel project and
the alternative of a tunnel at Detroit-Windsor.

Postal Service

For Magazine Publishers of America (MPA) acting on behalf
of a coalition of pericdicals mailers, Mr. Nelson analyzed
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several issues related to the purchased transportation
costs incurred by the Postal Service. This included
identification of feasible cost reductions and efficiency
improvements, as well as development of needed refinements
in the methods used by the Postal Service to analyze
transportation costs. The results of this analysis were
presented to the Peostal Rate Commission (PRC) in the R2000-
1 omnibus rate case. A portion of the identified costing
refinements has been adopted by the Postal Service.

Mr. Nelson identified and developed opportunities for a
major publisher to create more efficient and desirable
price/service options by avoiding selected costs in its
mailings of periodicals. This work included consideration
of transportation, delivery and unfunded retirement
liability costs.

For Foster Associates (under contract to the Postal
Service), Mr. Nelson worked in the following areas:

* Delivery costing - Mr. Nelson developed a series of
refinements in delivery cost analysis procedures. These
refinements included analysis of driving time on motorized
letter routes, collection costing and extensive revision of
costing for special purpose routes and special delivery
messengers. In support of the new methodologies, Mr. Nelson
developed data collection plans and assisted in the
development of survey instruments and innovative procedures
to gather new field data from carrier and messenger
operations. He conducted extensive analysis of the new
data, including development of data cleaning and weighting
procedures, analysis program logic, and specifications for
new econometric models. He also identified an overlap in
costing systems that produced a "double-count" of delivery
activity performed by personnel other than special delivery
messengers but charged to LDC 24 (Cost Segment 9). He
developed spreadsheet modifications needed to incorporate
the costing refinements and new data, and eliminate the
*double-count” problem. The results of Mr. Nelson’s
delivery costing work were presented before the PRC in the
R97-1 omnibus rate case. The PRC adopted 9 out of 10 of Mr.
Nelson’s recommended methodological changes, 2 with
commendations.

* New products - Mr. Nelson identified the cost basis

for a number of potential new product offerings inveolving
Express Mail and Priority Mail, and developed the
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analytical framework and information needed to support
their implementation. This included design and analysis of
a new field study of relevant Express Mail piece
characteristics, which was also presented by Mr. Nelson in
the R97-1 rate case.

* Litigation support - In Docket No. R%4-1, Mr. Nelson
reviewed intervenor testimony regarding city delivery
carrier and transportation issues, and developed discovery
and cross-examination topics for Postal Service counsel.

* IOCS - Mr. Nelson developed refinements in IOCS data
gathering procedures to improve the validity and precision
of available information regarding Express Mail activities.
Mr. Nelson then interpreted the initial results from the
new data and provided suggestions for improvements in
Express Mail costing procedures.

* Postal AMR - Mr. Nelson developed a plan for
analyzing the street time costs associated with a proposal
to have postal vehicles perform automated meter reading for
utility companies.

* Eagle Network - Mr. Nelson developed a potential
methodology for attributing the costs of dedicated air
transportation services procured by the Postal Service.

For United Parcel Service (UPS), Mr. Nelson provided
extensive expert testimony before the PRC in Docket No.
R90-1. This testimony presented Mr. Nelson's studies of
cost causality and/or elasticity within the city delivery
carrier, special delivery messenger, vehicle service
driver, purchased highway transportation and expedited air
network operations of the Postal Service. These studies,
which involved application of operations research
techniques and development of econometric models and other
statistical analyses based on postal data, were referenced
and relied upon extensively by the PRC in its Opinion and
Recommended Decision. To a considerable degree, these
studies represented extensions and refinements of Mr.
Nelson's previous studies, which were presented before the
PRC in Mr. Nelson's testimony in Docket No. R87-1, and in
Docket No. RMB6-2B, a rulemaking proceeding established in
part to explore issues raised in testimony before the PRC
in Docket No. R84-1 for which Mr. Nelson served as
principal investigator.
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Other

Mr. Nelson participated in an airport master planning study
for Sydney, Australia. For this study, he developed a
comprehensive set of site selection criteria and evaluation
measures.

Until February 1984, Mr. Nelson was a Senior Research
Associate at Charles River Associates (CRA), an economic
research and consulting firm, where his work experience
included the following:

Freight Transportation

Mr. Nelson served as Manager of Consulting Services for the
National Motor Transport Data Base (described above), which
at the time was sponsored by CRA. In this position, he was
respeongible for handling client requests for information
from the database, including problem definition, sampling
issues, conduct of analyses and reporting of results. He
conducted specific analyses for a number of public and
private clients.

Mr. Nelson served as principal investigator for a study of
motor carrier safety and traffic characteristics. This
study involved extensive analysis of a number of databases,
including the FHWA "Loadometer" Study, the 1977 Census of
Transportation, the ICC "Empty/Loaded" Survey, and the
NMTDB. The results of his work were incorporated in
testimony before the U.S. District Court on behalf of a
private client engaged in litigation with a state over the
use of twin trailers.

Mr. Nelson participated in several other projects providing
support for motor carriers involved in litigation cases.
For these clients he performed detailed financial analyses
of motor «carrier operations and traffic in different
settings, and assisted in the preparation of testimony and
briefs. Mr. Nelson also served as an internal consultant on
a number of CRA's other motor carrier, railroad, and
freight transportation studies.

For the U.S. Department of Transportation (DOT), Mr. Nelson
was principal investigator of a study to develop a
conceptual framework and data collection strategy for
analyzing the impacts of the motor carrier regulatory
reforms implemented under the Motor Carrier Act of 1980.
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For this project, Mr. Nelson was 1responsible for
identifying and selecting specific research issues, data
requirements, data sources and analytical techniques.

In a study for the Office of the Secretary of
Transportation, Mr. Nelson made extensive use of
probabilistic modeling techniques to develop quantitative
estimates of potential fuel conservation resulting from
selected aspects of proposed motor carrier regulatory
reforms.

For DOT, Mr. Nelson was principal investigator for a study
of the merits of alternative approaches that could be
utilized by the ICC to implement the inflation-based index
for allowable rate adjustments by railroads mandated by the
by the Staggexs Rail Act of 1980. For this study he
analyzed the ICC's proposed apprcach and developed specific
conclusions and recommendation in a number of issue areas,
including selection of the basic index, productivity

adjustments, treatment of profit and non-recurring
expenges, frequency of index adjustment, rate averaging,
regional differences, collective ratemaking and fuel

surcharges. The results of this study were used by DOT in
formulating its response to the ICC's proposed approach.

For a private client, Mr. Nelson analyzed the logistical
congiderations involved in siting a plant to process
imported high-value mineral ores. This study, which was
part of a larger study to assess the overall economic
feasibility of plant construction and operation, involved
comparisons of costs and other attributes of a variety of
modes and modal combinations, including rail, inland
waterway, motor carrier and TOFC.

In a study of urban £freight consolidation alternatives
conducted for the U.S. Department of Energy (DOE), Mr.
Nelson utilized principles of network analysis, simulation
and queuing theory to evaluate and critique the merits of
previous studies, and recommend research approaches for
analysis of route and terminal consolidation strategies.

Alsc for DOE, Mr. Nelson was a major contributor to a study
of potential fuel-use changes that could occur in response
to dramatic fuel price increases. Mr. Nelson's work focused
on the freight and intercity passenger transportation
sectors and included analyses of opportunities for
improvements in fuel efficiency by each wmode under
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different fuel price increase scenarios, as well as modal
shifts and net traffic reductions caused by resulting cost
(and rate) increases.

Passenger Transportation

Mr. Nelson served as principal investigator for a series of
Service and Management Demonstration Evaluations conducted
for DOT. For three parallel assessments of the feasibility
of user-side subsidies, and one demonstration of taxicab
regulatory reforms and paratransit service innovations, he
developed instruments for and implemented several surveys,
conducted data analysis and prepared Final Evaluation
Reports. For an assessment of alternative transit transfer
policies, he developed research issues and data
requirements, selected and supervised interviews of over 40
transit properties, and wrote or was responsible for all
major deliverables. He assisted DOT in the development of
research issues to be addressed in demonstrations of
innovative checkpoint paratransit services and in the
review of a proposed paratransit policy.

Also for DOT, Mr. Nelson was principal investigator of a
study of methods to improve transit productivity and cost-
effectiveness. This study involved the identification and
documentation of 146 distinct productivity-enhancement
measures that have been implemented at U.S. transit
properties, assessment of the transferability of each
measure to different settings, and development of impact
magnitude estimates. Prior to this project, Mr. Nelson
developed over two dozen ideas for possible innovations to
improve transit productivity and cost effectiveness.

Mr. Nelson participated in a financing study of the New
York Metropolitan Transportation Authority's proposed
multi-billion dollar capital improvement program. Mr.
Nelson's regponsibilities in this project involved
econometric analysis of operating costs, with a particular
emphasis on identifying the variability of different cost
components with alternative future levels of rapid rail,
bus, and commuter rail activity. The results of his work
were incorporated in the MTA's Official Statement for the
successful initial offering of $250 million in transit
revenue bonds.

For DOT, Mr. Nelson participated in a study to develop
technical guidelines for use by local planners to satisfy
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alternatives analysis requirements. For this study he
developed a matrix-based method for determining data
requirements in different scenarios, and played a major
role in the development of a method for generating locally
responsive alternatives to high-capital transit investments
using multicriteria decision techniques.

For the Massachusetts Port  Authority, Mr.” Nelson
participated in a study to forecast future 1levels of
passenger and air cargo activity at Logan Internaticnal
Airport. For this study, Mr. Nelson supervised data
collection efforts, developed methods for synthesizing data
from diverse sources (FARA, CAB, Port Authority records,
etc.) to yield relevant market segment size estimates, and
analyzed seasonality and short-texrm peaking phenomena.

Mr. Nelson also participated in a gquantitative assessment
of the market penetration potential and associated impacts
of electric vehicles for the Electric Power Research
Institute (EPRI). '

Thesis

In his graduate thesis at M.I.T., which £fulfilled the
thesis requirements for two Master's degrees, Mr. Nelson
developed a comprehensive review of the theoretical and
practical shortcomings encountered in the use of linear
programming in a real time multiple vehicle routing and
scheduling system (dial-a- ride). Based on network analysis
techniques, he then developed a set of heuristic algorithms
that avoided the shortcomings inherent in the linear
programming (LP) approach. The performance of these
algorithms was simulated by computer and found to meet or
exceed the LP's performance in a variety of scenarios drawn
from actual operating data.

TESTIMONY

Surface Transportation Board, Ex Parte No. 657 (Sub-No. 1)
- Written Testimony, 5-1-06

- Reply Testimony, 5-31-06

Surface Transportation Board, Finance Docket No. 34421

- Verified Statement, 9-29-05

37



Surface Transportation Board, Ex Parte No. 657

- Written Testimony, 4-20-Q05

- Oral Testimony, 4-26-05

Surface Transportation Board, Finance Docket No. 34178
- Verified Statement, 11-14-02

Surface Transportation Board, Finance Docket No. 34177
- Verified Statement, 7-18-02

Surface Transportation Board, Finance Docket No.
(Sub-No. 21}

- Verified Statement, 8-17-01
- Verified Statement, 8-18-00
Postal Rate Commission, Docket No. R2000-1

- Direct Testimony, MPA-T-3, 5-22-00

Surface Transportation Board, Ex Parte No. 582 (Sub-No.

- Statement, 5-16-00

Surface Transportation Board, Finance Docket No. 33407
- Verified Statement, 8-31-98

- Supplemental Verified Statement, 10-28-98

Surface Transportation Board, Finance Docket No. 33469
- Verified Statement, 11-10-97

- Reply Verified Statement, 11-25-97

Postal Rate Commission, Docket No. R97-1

- Direct Testimony, USPS-T-19, 7-10-97
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Interstate Commerce Commission, Finance Docket No. 32133
- Verified Statement, SP-20 (Volume 2), 11-29-93

- Rebuttal Verified Statement, SP-41 (Volume 2), 7-28-94
Postal Rate Commission, Docket No. R90-1

- Direct Testimony, UPS-T-1, 7-16-90

- Rebuttal Testimony, UPS-RT-1, 10-1-90

Interstate Commerce Commission, Finance Docket No. 31505
- Verified Statement, RGI-14/S00-14 (Volume 2), 9-15-89
- Rebuttal Verified Statement, RGI-55/S00-55, 2-15-90
Interstate Commerce Commission, Finance Docket No. 31522
- Verified Statement, RGI-7/CMW-7 (Volume 2), 8-25-89
Interstate Commerce Commission, Finance Docket No. 32000
- Verified Statement, RGII-10, 2-22-88

- Verified Opposition and Rebuttal Statement, RGII-59%, 6-1-
88

Postal Rate Commission, Docket No. R87-1

- Direct Testimony Concerning Special Delivery Messenger
and City Delivery Carrier Street Time Costs, UPS-T-1, 9-14-
87

- Rebuttal Testimony, UPS-RT-5, 11-23-87

- Statement Regarding SDWAFS Analyses, 12-1-87

Interstate Commerce Commission, Finance Docket No. 30800

- Verified Statement, DRGW-13, 4-7-87

- Verified Statement, DRGW-24, 7-13-87
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Postal Rate Commission, Docket No. RM86-2B

- Direct Testimony Concerning City Delivery Carrier Street
Time Costs, UPS-T-1, 12-1-86

Interstate Commerce Commission, Finance Docket No. 30400
- Verified Opposition Statement, DRGW-20, 11-21-84

- Verified Opposition Statement, DRGW-23, 12-10-84 (with
Paul H. Banner)

- Verified Rebuttal Statement, DRGW-33, 5-29-85

SELECTED PUBLICATIONS

Reports Prepared for Charles River Associates

User-Side Subsidy Demonstration Project: Lawrence,
Massachusetts. Final Evaluation Report. Prepared for U.S.
Department of Transportation. October, 1983.

Analysis of Labor Conditions and Union Status in the
Intercity Trucking Industry. Final Report. Prepared for
U.S. Department of Transportation. August, 1983.

Actions Being Taken by Transit Operators to Improve
Performance. Final Report. Prepared for U.S. Department of
Transportation. April, 1983.

User-Side Subsidy Demonstration Project: Montgomery,
Alabama. Final Evaluation Report. Prepared for U.S.
Department of Transportation. December, 1982.

Plan for Monitoring the Impacts of Requlatory Reforms
Implemented Under the Motor Carrier Act of 1980. Final
Report. Prepared for U.S. Department of Transportation,
October, 1982.

New York City Transit Authority Revenue Feasgibility Study:
Economic Analyses and Projections. Final Report. Prepared
for Metropolitan Transportation Authority, New York, NY. In
part. October, 1982.

Taxi Requlatory Revisions in Dade County, Florida. Data
Collection Plan. Prepared for U.S. Department of
Transportation. April, 1981.
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Analysis of Rail Cost-Plus Pricing Systems. Prepared for
U.S. Department of Transportation. March, 1981.

Net Demand for Oil Imports: Preliminary Estimates of Short-
Run Price Elasticities. Prepared for the U.S. Department of
Energy. In part. December, 1980.

User-Side Subsidy Demonstration Project: Kinston, North
Carolina. Final Evaluation Report. Prepared for U.S.
Department of Transportation. October, 1980. Executive
Summary reprinted in Taxicab Management November/December,
1581.

Potential Fuel Conservation from Regulatory Reform of the
Trucking Industry. Prepared for Office of the Secretary of
Transportation. July, 1980.

Operator Guidelines for Transfer Policy Design. Prepared
for U.S. Department of Transportation. June, 1980,

State of the Art of Current Practices for Transit
Transfers. Prepared for U.S. Department of Transportation.
June, 1980,

"Generation of Transportation Alternatives." Technical
Monograph prepared for U.S. Department of Transportation.
January, 1979.

"Definition of Transportation Alternatives." Technical
Monograph prepared for U.S. Department of Transportation.
November, 1978.

Preliminary Analysis of Alternative Proposals to Encourage
Efficient Service Concepts in Urban Freight Movement.
Prepared for U.S. Department of Energy. In part. October,
1978.

Qther Publications

Nelson, Michael and Daniel Brand. 1982. "Methods for
Identifying Transportation Alternatives." Trangportation
Research Record 867.

Nelson, Michael, Daniel Brand and Michael Mandel. 1982.
"State of the Art Current Bus Transfer Practices."
Transportation Research Record 854.
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Nelson, Michael and Jane Piro. March, 1982. "Implementation
and Impacts of the Kinston, Noxth Carolina User-Side
Subsidy Demonstration Project." Specialized Transportation
Planning and Practice.

Nelson, Michael and Paul H. Banner. 1981. "Analysis of
Alternative Railrcad Cost Recovery Procedures." Proceedings
- Twenty-Second Annual Meeting of the Transportation
Regearch Forum.

Nelscon, Michael, Daniel Brand and Michael Mandel. 1981.
"Use and Consequences of Timed Transfers on U.S. Transit
Properties." Transportation Research Record 798.

Mellman, Robert, Michael Nelson and Jane Piro. 1980.
"Forecasts of Passenger and Air Cargo Activity at Logan
International Airport." Transportation Research Record 768.

Nelson, Michael. 1978. "Evaluation of Potential
Replacements for Failing Conventional Transit Services."
M.S. Thesis, Massachusetts Institute of Technology,

Department of Civil Engineering and Alfred P. Sloan School
of Management.
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Exhibit B

Letter from FRA Administrator to DME President Kevin Schieffer
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U 8. Dbepanment Adminietrelor 1120 Vermont Ave., NW.
of Transporialion Washingion, OC 208000
Federal Rafiroad

Administration

FEB 2 6 2K7

Mr Kevin Schiaffer

Presdent

Dakota, Minnesota &, Esstors Reilroad
140 N Phillips Avenus

Sioux Falls, South Dakota 57104

Dear Mr. Scinel¥er

1 wnite to convey my degision not 1o approve ths Dakota, Minnesota & Eastem
(OM&E) Ruilroad’s appliostion for & $2.33 billion loan under the Rulroad Rebabilltation
and Improvement Fliancing (RRIF) program suthonized by 45 U 8.C. 821 ot seq, to
finance constrachon of fhe Pawder River Basin (PRB) Expansion Project (Projest). The
Federal Rglruad Admumsiration (FRA) has reviewnd DM&E's application in accordance
with the criterin set out under the RRIF statute and the ragulations promulgatod there
undar, 49 CFR Part 260 With 2 loan of the si1ze propused for the DM&E Project, |
beligve that 5 15 approprnate to exercise partcular care in cvaluating the nsk to the
Foders| government in making this loar.

Taking FRA's reviow into scosunt together with advice and roviews from others
m the Department of Trataportation, | have concluded that a RRIF loan to DM&E would
pose an imaccoptably high risk to the Federal Govermnment  That rsk Inchudes: DM&E's
hughly loverged financlal position and the sufficiency of the collatera) to secure the loan,
the mze of the lomn relative (o the Jmuted scale and scope of the DM&E's current
operatons; the visk thul DM&E’s projected revenues could be impaired by changing
mariet conditions in the railrosd indusiry and the energy sector; the risk that hugh
operaluig costs could impact DM&B's repayment ability, particularly when comtuned
with toenage limitarions or the fnability v ingresse pricing with inflation; and the risk
Oyt physical uapacity constraint hurdles wall not ba camly resolved, thereby negaiively
inpacting projectad coal tonnage and sysiem efficiency. There are also subsantial
uocertaintics related 10 the scope of the PRB consovction project (which would be the
Targest private rallrosd consiruction project in 73 years), mcluding the potential for cost
averruny and tming uncestaintjos, and uncertaintios relsied to the possitnhty that
construction cost overruns could lead toan increused need for futnre equity funding of 1
portion of the projact costs, Por these reasons, 1 bave conchuded that there 18 2n
wasccoptable dogree of unsertainty with regard to the project 2nd too bigh a risk
concerning whethet the obligation can rensonably be repaid, using un appropraie
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combinetion of credit risk promisms and colluterei offered by the spphcant to profect the
Poderal Government, w regaired by 43 U S.C. 822(g)4)

During the review of DM&E's application, FRA has detormined that the
application does, however, meet many of the triteris set out under the RRIF siatuto and
ttie regulshora. DMAE, a ratlroad, is an sligible bomrower under 43 U.S.C, 822(s). Ime
PRB Project is oligble for assistance under the RRIP program bocause the proceads of
the loan would be used 1o improve and rehabilitate track, components of track, bndges,
yands, buildings and shope and to develop new raflroad facilities, satisfying the criteria
set forth in 45 U S C $22)1)A) and (C).

mmmmmmui

mmwmmawmpmu loans under this
section, the Secrotary shall give ty lo projecta thal~

(1) enbance pubhe wafiry;

{2) enhance the environmon,

(3) promote economic development;

(4) cosble Umied States contpanies to be more competltive in mtomet.onal
markets;

(5) are endorsed by the plans prepsred umder gection 135 of tnle 23, by the
State or Stales in which they are Tocated;

(6) preserve or enhance rau or mtenmodal service 1o small communities or
rural aress;

(7) enhance service and capacity in the natonal rail system; or

(8) would matermatly alleviate rul capacity problems which degrade the
provision of sexvice to shippers and would fulfilt & need in the national
transporiation gystem

45U.8 C. 822{c). FRA adopted those criterfa when It published substantive critena for
evalustion of applicstions under the RRIF program (70 FR. 56207) as dicectod by section
9003} of the Sabs, Acconntabls, Flexble, Bfficient Transportation Equlty Act. A Legacy
for Users (SAFETEA-LU).

‘Tho PRB Proyect would signifoently enhance public safety by improving the
DME&E’s tracks, m parhiculsr. FRA conducted a reviow of the STB"s EIS for the pusposo
of adoption pursuznt to the Council on Enviroemental Quality's (CBQ) regulations found
814D C.F R 15063 and foumd that the FRA. sctions encompassed by the DM&E's RRIF
spplication are substantially the same 33 the agency actians covered by the STB's EIS
and Supplemental EIS (JEIS), that the EIS and SEIS sdequately assess the enviranmental
wunpacts assacinted with the Project and mesi the stendards of the CEQ"s regulationy for
an adeguate statement, and that the RIS gnd SBIS can be adopted by FRA FRA'3 Record
of Declmon discussed st same length the predominance of track probleou in the safety
usues confronling (ho DM&R and the magor contmbution winoh the wack improvements
::Emweﬁmunpmnﬁofﬂnlknﬂ’hnmldmhm:ﬁmmm

probloms.
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" As shown in the Rocoed of Decixioa, the 4((Section 333 Statement, snd the
Environmental Impact Statcment and Supplanontsl Environmental Impact Staiement on
the PRB Project the PRB Projoct’s envitonmental cffocts, whero adverse, can be
outiguicd sdequately.

The PRB Project weuld also promots econctmic development by providing needed
additional capscity to transpor! coal from the Powdor River Baain to slectno utilines,
theredy serving the national eaergy pobey, conkd help reduce ethanc] transportation cosis,
and would enhance rail service to agricultural and other shippers along the DM&E,

The PRB Projoct would have linle apprecuble effoct on the intematicnal
competitivencss of U.8. industries.

The PRB Project wobld promole and enhence tml service lo small commanitias
and rural aroas, eepecially it Sooth Dakota sand Minncsota,

‘The PRB Project would materially alleviase rail capacity problems in stupping
ocoal out of the Powder River Banin which dogradle the provision of vervice to shippers
and would fulfill a veed in the nations! (ransportation system.

In order to make a loan, o watcte requites cestsin findings 1o be made in wnting:

The Secretary shull not make a direct Joan or loan guarantes under this
saction uniees the S¢cretary has mpde 3 finding i wnting that--

(1) repayment of the obligation is requinred to be made within a tonm of not

more than 25 years ficen the date of its execution;

(3) the direct loan or loan gaarantes 15 justifisd by the present and

probable future demand for ral services or miermodal fscilittes,

{3) the applicant has given resonsble sssurances that the faclilos or
equipment 1o be sequired, rohabnlitated, mmproved, developed, ar

ostabluhed with the proceads of the obligation will be economically end

efficicntly utihzed;

(4) the obligation can reascuably be repaid, unng am approprists

combination of credit risk premiums end collstern! offered by the

applicant to proteci the Fedeml Govarmment; md

(5) tho purposes of the direct loan or loan guarsntes are consistent with

sebaection (b) of this section.

45 U 3.C. 822(g) In ordec 10 spprove & Jomn, each of theso Andings nust be made 1
writing by the Secrelary or her designee. Pursuant to the Seorctary’s dolegation to the
FRA Admialstrator, 1 find tha ropayment of thy PRB Project loso would bo required to
be minde within 25 years from the date of Its execution. I also find that the PRB Project
logn w justified by the present and probable foture dememd for ral secvices. | further find
that e apipticant has given rensonable assurances that the fscilitics or equipment to be
acquired, rohabilitated, smproved, developad, or established with the proceeds of the
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obligation wall be economically spd efglently utdized. I further find that the porposes of
the PRB Project loan are consisient withisubsoction (b) of 43 U.S C. 822,

1 cannct, howenvor, moke the findmg required by 45 U.8.C. 822 (g)for the
reasons explainad eetlier in this Jetter ingly, | do net spprove DMRE's RRIF
losn application,

Thank you for your cooperation furiag PRA's review of your eomipany's loan
application. If you have agy questiosas, contact e &t (200) 493-5014,

ez
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Exhibit C

Quote from E. Hunter Harrison Regarding Retribution
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I R
CANAL'AN PACIFIC HALWAY NOVFMBER o 2007 FINANCIAL

amd MNSE Radwyy hanve o~ comamants o1 CP progaescd orviman wental apiprosdh
anel Mayu G e, Towa Northorn Radwgy © ampany ANR) and the Lowa
Drpartment of lzansport filid comments ishing, wsew with T proposed
dognatnn of the transacton as 'minor”  Given the overall vranamuc and
viviconmental (cleanr burmng conl} benchite of tan projeet, s addivun tu N
mauonal security 1 nploatio 1 of weergy sl sitficn ey, 1 s rosoneble o opea Lt
the pruopat will be approved o rghes ol way vall be pranted  The DM&] has

re whrd sgrooments wnk §5 of e 56 s along the ruoes, only Rachesr
remuny  The DM&L has constantly ired 10 scgouawe winh Rochester and mude
several cuncesuons Ve for the Mayo (e, most of 18 facibives wre 4 tunumum of
1.2 feer awoy from sry tachs and i chose 1o huikd bowde dhe 1IM&ES ensnng
trachs i Minnewna, falthenugh theie sre arguments about whe bull fira) and 1 »
nut on the path uf any new lnes, just potentally greater valume  Also, whil the
Maya Chimic v ramuhg sefecy concurng sbout the ruilrogd, we would now that Cp
could teadily acdddrevs any safity challenge 4s they ace, and pride themselves on beng,
a vury safe railrond, and ns acquimson of the NDM&F vhoukl smprove safety
siguticanily  That sud, we beleve the Fudenl Rauboad Adminutration (1 RA) which
turned duwent DM&LS previvus U552 3 ballion ‘oan spplication, despie approval of
the prujedt by the ST, mav knve succumbied 10 political pressure, coupled with
sevaral vaad reasoms fur nut supporung the pzu cts, discunved in (ks npane R
will enly have 1 woniend with poimcal srevum, 1 vur view, lead by the Mayo
Cline

Cumpetiuve response  While nannes 1 av pereene that BNSF and U'P are

prov dinp shoddy servicr wnd chagang s much for g wr do o annepme ren i
sand 41k while € I' narches oo their nn Incdocd, BNSEF mvesred USS625 milbun
w1 e PRE o 20nh, dousle thor 205 Ggure Dunag e Ousber 18 03 2007
eonference call, i Young of Univn Paafic rad olv this e say about the PRB
busincss *  we will cumnpere for business 1 the Pouder Rever Basm ™ When
asked abuut the DVl back i May 2007, CN% Prosident and L 1O Hunnr
Flaernson said { “1F [ was 1n & positem to get (o the Powder Ruver Basin, [ would
nor he thalled about dnving .o wawn after making o huge nvestment and e ig
up with U or BN n dhe alley” ) Tha sand, if CP cun deliver betier icluabiy,
shorier haul and theretuge el prung and f PRB grows as expecied there should
be encrugh rooin for 1 1o espand o the PRB cegion 1 usthermore, bufon
cumnnting w this project, we expeet 1 1o sucure lung term contracts wath
shippers We woald cxpect BNSE and LT 10 alio hud For the contmers but i1 any
of "he shippers are disgtunled they may be Shuppmng for a new supplier and
welcome €' Rerall hat PRB volures sre prwang and se expact ths prowth i
vontnue b w o ot wapeetl CF o buome an equal plavee in e PRB gnarker
share maxes nut 21 16%: w our moaely  In oveence CF will be gairing some marker
slare 10 2 growing ket While se cxpeet BNSE and VD ro lone some valume,
wt én not anucipate any upmbicant pnce corpetition

CAVID NCWMAN 31

DME 28277
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VERIFICATION

I, Michael A. Nelson, declare under penalty of perjury that the foregoing

is true and correct. Further, [ certify that I am qualified and authorized to file this

noa

Michael A Nelson

verified statement.

Executed on tb“»f\:lq , 2008 ’




CERTIFICATE OF SERVICE

I hereby certify that I have caused the foregoing Arkansas Electric Cooperauve

Corporation Opposition Evidence And Argument And Request For Conditions, and supporting

Verified Statement of Michael A. Nelson, to be served by first class mail, postage prepaid, this

4th day of March 2008, on all parties of record and the following persons as specified in the

Board's Decision dated December 27, 2007.

PARTIES OF RECORD

Terence M. Hynes*

Sidley Austin LLP

1501 K Street, N.W.

Washington, DC 20005

Represents: Canadian Pacific Railway
Company

William C. Sippel*

Fletcher & Sippel

29 North Wacker Drive

Suite 920

Chicago, IL 60606

Represents: Dakota, Minnesota &
Eastern Railroad Corporation

C. Dean McGrath, Jr.

Manatt, Phelps & Phillips LLP
700 12th Street, N.W.

Suite 1100

Washington, DC 20005
Represents: Mayo Clinic

Daniel R. Elliott, III

Associate General Counsel

United Transportation Union

14600 Detroit Avenuc

Cleveland, OH 44107

Represents: United Transportation
Union

*

Robert P Vom Eigen

Foley & Lardner LLP

Washington Harbour

3000 K Street, N.W.

Suite 500

Washington, DC 20007

Represents: The Commuter Rail Division
of the Regional Transportation Authority

Stacey L. Drentlaw

Oppenheimer Wolff & Donnelly LLP
45 South Seventh Street, Suite 3300
Minncapolis, MN 55402
Represents: The City of Winona,
Minnesota

Adrian L. Steel, Jr.

Maycr Brown LLP

1909 K Street, N.W.

Washington, DC 20006

Represents: BNSF Railway Company

John Heffner

John D. Heflner, PL1.C

1750 K Street, N.W.

Suite 350

Washington, DC 20006

Represents: Wisconsin & Southern
Railroad Co. & The City Owatonna, MN

Partics marked with an asterisk arc being scrved with both a “Public Version” and a “Highly

Confidential Version” of this submission. All other parties are being served with only a

“Public Version” of the submission.



T. Scott Bannister, Esq.

Iowa Northern Railway Company
Paramount Office Building

305 Second Street, S.E., Suite 400
Cedar Rapids, IA 52401

Represcnts: Jowa Northern Railway
Company

William A. Mullins

Baker & Miller

2401 Pennsylvania Avenue, N.W.

Suite 300

Washington, DC 20037

Represents: Iowa Northern Railway
Company and The Kansas City Southern
Railroad Company

Mark H. Sidman

Weiner Brodsky Sidman Kider PC

1300 19th Street, N.W., 5th Floor
Washington, DC 20036

Represents: Twin Cities & Western
Railroad Co. & Minnesota Prairic Line,
Inc.

Thomas F. McFarland

Thomas F. McFarland, P.C.

208 South LaSalle Strect, Suite 1890
Chicago, IL 60604

Represents: lowa Traction Railroad
Company and South Dakota Department
of Transportation

Terry J. Voss

Senior Vice President

Ag Processing Inc

P.O. Box 2047

Omaha, NE 68103

Represents: Ag Processing Inc,

Andrew P. Goldstein

McCarthy, Sweeney & Harkaway, PC
2175 K Street, N.W., Suite 600
Washington, DC 20037

Michael L. Rosenthal

Covington & Burling LLP

1201 Pennsylvania Avenue, N.W.
Washington, DC 20004

Represents: Union Pacific Railroad
Company

Richard A. Allen

Zuckert, Scott & Rasenberger, LLC
888 17th Street, N.W., Suite 700
Washington, DC 20006
Represents: Norfolk Southern
Corporation

William Gardner

Director of Freight, Rail and Waterways
Minnesota Department of Transportation
Mail Stop 470

395 John Ireland Blvd.

St. Paul, MN 55155

Represents: Minnesota Department of
Transportation

John V. Edwards

Senior General Attorney
Norfolk Southern Corporation

3 Commercial Place

Norfolk, VA 23510
Recpresents: Norfolk Southern
Corporation

Crenna Brumwell

Assistant City Attorney

City of Dubuque

Iarbor View Place, Suite 330
300 Main Street

Dubuque, 1A 52001
Represents: City of Dubuque



Harry Bormann

CP SO0 lowa Minnesota Shippers
Association

P.O. Box 49

312 Third Street, NE

West Bend, IA 50597

Represents: CP SOO Iowa Minnesota
Shippers Association

David K. Johnson

President

Iowa Traction Railroad Company

P.O. Box 309

Mason City, IA 50402

Represents: lowa Traction Railroad
Company

Stan Walk

Chair, Mitchell County Board of
Supervisors

508 Statc Street

Osage, [A 50461

Represents: Mitchell County Board of
Supervisors

Neil Volmer

Director of Planning, Programming,
and Modal Division

lowa Department of Transportation
800 Lincoln Way

Ames, IA 50010

Represents: Towa Department of
Transportation

Gerald W. Fauth 111

President

G.W. Fauth & Associates, Inc.
116 S. Royal Street
Alexandria, VA 22314

Christopher A. Mills

Slover & Loftus

1224 Seventeenth Street, N.W.
Washington, DC 20036

Represents: Wisconsin Electric Power
Company d/b/a We Energies

Richard H. Streeter
Barnes & Thornburg LLP
750 17th Street, N.W.
Suite 900

Washington, DC 20006
Represents: Mayo Clinic

Michael C. Noland, Esq.
General Counsel

547 West Jackson Boulevard
Chicago, IL 60601

Represcnts: The Commuter Rail Division
of the Regional Transportation Authority

Robert A. Wimbish

Baker & Miller

2401 Pennsylvania Avenue, N.W.
Suite 300

Washington, DC 20037

Represents: Iowa Northern Railway
Company

Karla L. Engle
Office of Legal Counsel

South Dakota Department of Transportation

700 East Broadway Avcnue
Pierre, SD 57501

Represents: South Dakota Department of

Transportation



Barbara C Robinson

Deputy Administrator

Transportation and Marketing Programs
Agricultural Marketing Service

U.S. Department of Agriculture

Room 1098-South Building

1400 Independence Avenue, N.W.
Washington, DC 20250-0264

Represents: United States Department of
Agriculture .

Brendon P. Fowler

Kirkpatrick & Lockhart Preston Gates Ellis
LLP

1601 K Street, N.W.

Washington, DC 20036

Represents: Village of Barrington,
Illinois

Joseph J. Plaistow

L.E. Pcabody & Associates, Inc.
1501 Duke Street, Suite 200
Alexandria, VA 22314

Paul Samuel Smith

U.S. Department of Transportation
1200 New Jersey Avenue, S.E.
Room W94-316 C-30
Washington, DC 20590

Michael S. Wolly

Zwerdling, Paul, Kahn & Wolly P.C.

1025 Connecticut Avenue, N.W,

Suite 712

Washington, DC 20036

Represents: International Brotherhood
of Electrical Workers, International
Association of Machinists and Aerospace
Workers, American Train Dispatchers
Association, National Conference of
Fireman & Oilers, and the Brotherhood
of Locomotive Engincers and Trainmen

Rod Nilsestuen

Department of Agriculture,
‘Irade and Consumer Protection
2811 Agriculture Drive

P.O. Box 8911

Madison, WI 53708

Paul A. Cunningham

llarkins Cunningham LLP

1700 K Street, N.W.,, Suite 400
Washington, DC 20006

Represents: Canadian National Railway
Company and Grand Trunk Corporation

Terry L. Adkins

Rochester City Attorney

202 Fourth Street S E., Room 247
Rochester, MN 55904

Kathleen Chung

Wisconsin Department of Transportation
4802 Sheboygan Avenue, Room 115B
P.O. Box 7910

Madison, W1 53707

Represent: Wisconsin Department of
Transportation

John H. LeSeur

Slover & Loftus

1224 Scventeenth Strect, NW
Washington, DC 20036
Represents: Dairyland Power
Cooperative

Nicholas J. DiMichael

Thompscn Hine LLP

1920 N Street, N.W., Suite 800
Washington, DC 20036

Represents: The National Industrial
Transportation League



Peter J. Shudtz

Federal Regulation &

Washington General Counsel

CSX Transportation, Inc.

500 Water Street

Jacksonwille, FL 32202

Represents; CSX Transportation, Inc.

James B. Dougherty
709 3" Street, S.W.
Washington, DC 20024

Richard S. Edelman

O’Donnell, Schwartz & Anderson, P.C.
1300 L Street, N.W., Suite 1200
Washington, DC 20005

Represents: The Brotherhood of
Maintenance of Way Employees
Division/IBT and Brotherhood of
Railroad Signalmen

Steven D. Strege

North Dakota Decalers Association
118 Broadway N., Suite 606

Fargo, ND 58102

Represents: North Dakota Dealers
Association

Jeffrey O. Moreno

Thompson Hine LLP

1920 N Street, N.W., Suite 800
Washington, DC 20036

Represents: Muscatine Power & Water

Michael IF. McBride
Dewey & LeBoeuf LLP

1101 New York Avenue, N.W., Suite 1100

Washington, DC 20005
Represents: Edison Electric Institute

Karen Hardy Cardenas

Commuttec for a Safer Brookings

316 17" Avenue, South

Brookings, SD 57006

Represents: Committee for a Safer
Brookings

Mark A. Ostrem

Olmsted County Attorney
151 4™ Street SE
Rochester, MN 55904

Gordon P. MacDougall

1025 Connecticut Avenue, N.W.
Washington, DC 20036
Represents: Jay L. Schollmeyer

Jim Peterson

North Dakota Wheat Commission
4023 State Street

Bismarck, ND 58503

Represents: North Dakota Wheat
Commission

NON-PARTIES OF RECORD

James W, Brennan
P.O. Box 1248
Bath, OH 44210

Timothy M. Zieziula
120 Wcst Tenth Street
Eric, PA 16501

Kathryn A. Kusske Floyd

Jay C. Johnson

Mayer Brown LLP

1909 K Street, N.W.

Washington, DC 20006

Represents: BNSF Railway Company

G. Paul Moates

Jeffrey S. Berlin

Paul A. Hemmersbaugh

Matthew J. Warren

Sidley Austin LLP

1501 K Street, N.W.

Washington, DC 20005

Represents: Canadian Pacific Railway
Company



Mark Sidman

Charles Bank

Weiner Brodsky Sidman Kider PC

1300 19th Street, N.W., 5th Floor
Washington, DC 20036

Represents: BNSF Railway Company

Paul R. Wisner
445 E Washington
Lombard, IL 60148

Keith O’Brien

Baker & Miller

2401 Pennsylvania Avenuc, N.W.
Suite 300

Washington, DC 20037

Represents: Iowa Northern Railway
Company

Richard E. Weicher

Jake P DeBoever

BNSF Railway Company

2500 Lou Menk Drive

Fort Worth, TX 76131

Represents: BNSF Railway Company

J. Michael Hemmer

Union Pacific Railroad Company
1400 Douglas Street

Omaha, NE 68179

Represents: Union Pacific Railroad
Company

Lawrence E. Wzorek

Union Pacific Railroad Company
1400 Douglas Street

Omaha, NE 68179

Represents: Union Pacific Railroad
Company

Nancy A. Hamer
1723 North Second Street
Mankato, MN 56001

/ \George W. Mayo, Jr.



