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Complainant E I du Pont de Nemours and Company ("DuPont") hereby submuts its
Reply Evidence mn response 1o the Opening Evidence of defendant, CSX Transportation, Inc
("CSXTI"), filed 1n thus proceeding on February 4, 2008 ‘I'us Reply Evidence consists of three
parts (a) an Argument that summarizes the evidence submitted and discusses the legal standards
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Ms Michelle Moore, an Executive Buyer of raw matenials for DuPont ("Moore Reply V S ")
and. (2) Mr Thomas D Crowlcy. President. L E Peabody and Associates ("Crowley Reply
V § "), and (¢) various exhibits from both public sources and discovery of CSX'l in this

proceeding
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PART I —ARGUMENT

DuPont has challenged the reasonableness of CSXT's rail transportation rates n this
small rate case, and two others, under the Threc-Benchmark approach adopted by the Board in
Simplified Standards for Rail Rate Cases. Ex Parte No 646 (Sub-No 1), decision served
September 7. 2007 (pctition for reconsideration pending) ("Stmplified Standards") 1n thms
proceeding, DuPont has challenged CSXT's rates for three movements of chlorine, STCC
2812815, from Niagara Falls, NY to New Johnsonville, TN ("Niagara Falls Movement"), from
Natrium, WV to New Johnsonville, TN ("Natrium Movement"), and {rom Niagara Falls, NY to
Carneys Point, NJ ("Carneys Point Movement")

Pursuant 1o the procedures adopted in Simplified Standards, DuPont and CSX'T
simultaneously presented Opening Evidence on February 4, 2008 In their opening evidence,
each party 1dentified 1ts initial group of comparable traffic from the Board's Confidential Waybill
Sample for the ycars 2002-2005, applied the Board's formula for adjusting the average revenue
1o vanable cost ("R/VC") ratio of the comparable traffic group, and presented evidence of "other

relevant factors" 10 make further adjustments 1o the R/VC ratio of the comparable traffic group
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In addition, DuPont also presented its evidence of CSXT's market dominance over the 1ssue
movements, including evidence regarding the variable cost of the movement in order to sausfy
the "junisdictional threshold” requirement of 49 U S C 10707(d)

According to Simplified Stundards. 1n Reply Evidence, each party must sclect its "final
offer” comparison group A party may sclect 1ts final comparison group only {from movements
contained m erther party's opening evidence comparison groups Furthermore, any movement
that was in both parties’ opening evidence comparison group must be included 1n cach party's
final comparison group Simplified Standards, p 18 The Board then will select the comparison
group "that it concludes 1s most similar in the aggregate to the 1ssuc movements,” as the
foundation for determiming a maximum reasonable rate for the issue movements fd

DuPont presents this Reply Evidence and Argument 1n cight parts Part I responds to
CSXT's charge that this case 1s not approprate for resolution under the Three-Benchmark
approach Part I1 answers CSX I's attacks on the Three-Benchmark approach nself Part 111
addresses the differences between the parties’ vanable cost calculations for the 1ssue movements
Part IV responds to CSXT's arguments that chlorine should be treated differently Irom all other
commodities  Part V identifics the factors that DuPont applicd 1o determine tts "final offer"
comparison group and responds to those factors that CSXT applied 1n its opening cvidence  Part
V1 responds 1o CSXT's cvidence of "other relevant factors."! Part VII presents the maximum
R/VC rauos for the issue movements based on the DuPont "final offer" comparison group, as
adjusted by the "other relevant factors" presented 1n the DuPont Opening Evidence. Finally, Part

VIII summarizes the rchel that DuPont requests.

' DuPont 1s discussing CSXT's adjustments to the RSAM calculation and its "market-based™ adjustments of the
comparable trafTic group R'VC ratios to 2007 levels under the rubric of "other relevant factors,” although CSXT has
not identified them as such
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L THIS CASE IS APPROPRIATE FOR DECISION UNDER THE THREE-
BENCHMARK APPROACH

CSXT's Opening Lvidence is charged with rhetoric and innucndo that has absolutely no
bearing upon the Board's resolution of this proceeding, or any of the other two small rate cases
filed by DuPont, pursuant to the Three-Benchmark approach adopted 1n Simplified Standards
CSXT's assertions are nothing more than an attempt to put a new spin on arguments that the
Board considered and rejected in Simplified Standards regarding the proper use of the Three-
Benchmark approach

First, CSXT continues to argue that ssmplitied rate standards should apply only to small
shippers, not small cases Although CSXT states that it does not seek to prevent any of the three
small rate cases filed by DuPont from going forward, CSXT asserts that "they hardly constitutc a
'truly small casc' for a 'small shipper’. " CSXT Op Ev at4 CSXT seems to believe that,
because DuPont 1s one of CSXT's largest customers and ships thousands of carloads n hundreds
of trallic lanes annually, DuPont should not be permutted to file a small rate case Jd at2 But,
as the Board correctly observed 1 Simplified Standards, p 5, note 5, "under the statute eligibility
must be based on the value of the case, not the size of the shipper *

CSXT, however, would define the value of this casc as the valuc of the total business
DuPont conducts with CSXT, not the value of the case actually presented to the Board
Specifically. CSXT argucs that "[t}he traffic covercd by this Complaint and its two companions
arc simply small component parts of a far larger dispute between the parties regarding hundreds
of lancs of trafTic long governed by a complex, integrated Master Contract." CSXT Op. LEv. at 3
But if the size of DuPont and 1ts total traffic volume on CSXT are the cntena for determining
eligibility to use the Three-Benchmark approach, then DuPont would be depnived of any

practical form of relicl from unreasonably high rates The statute does not require an “all or
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nothing" approach — a shipper with a number of movements on a carrier may choose to challenge
all of them, many of them, or just a few

DuPont would much prefer to enter into a new master contract with CSX'T for all ol its
traffic at reasonable ratc levels But a contract 1s supposed 1o be the result of negotiations in a
competitive markct Here, no such market exists CSXT has abused i1ts market dominance over
much of the DuPont traffic to demand unrcasonably high rates. For example, as to the chlorinc
movements at 1ssue tn this case, CSXT has declared from the outsct that those rates are "non-
negotiable " Pileggi Op. V S at 12

DuPont docs not take 1ssue with every single rate that CSXT has cstablished for its
traffic But CSXT is offering only a package contract that forces DuPont to pay unrcasonable
rales on many traffic lanes n order to receive reasonable rates on some CSXT's approach runs
counter to the statutory requirement that each and every rate charged by a market dominant
carrier must be "reasonable " 49 U S C 10701(d) ("If the Board determmes  that a rail carmer
has market dominance over the transportation to which a particular rate applies, the rate
established by such carrnicr must be reasonable ") DuPont stands ready to negotiate a new
master contract with CSX I" as soon as CSXT 1s prepared to offer reasonable rates for DuPont
traffic

Under Simplified Standards, DuPont 1s entitled to challenge the reasonablencess ol’
individual rates for individual movements, as 1t has done in the three small rate cases it filed
agamst CSXT DuPont 1s not required to challenge every single rate that CSXT has published
for it Nevertheless. DuPont 1s mindful of the Board's concern that a shipper not attempt "to
divide a large dispute into muluple smaller disputes " Simplified Standards at 32 But DuPont

has not cven come close to crossing that hine
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For all of the rhetoric in 1ts opening evidence, CSXT does not actually accuse DuPont of
impermissibly dividing its claims  That 1s because DuPont has not sought to manipulatc the
Board's proces 1n 1ts threc small ratc complaints Lach of the seven movements at 1ssue 1s
sufficiently discrete and has sulficiently low annual volume so as to make a Full Stand-Alone
Cost ("Full-SAC") presentation too costly given the value of cach casc individually or combined
In Simplified Guidelines, p 32, the Board noted that a Full-SAC case costs approximately $5
million, This estimate 1s based upon cases involving the presentation of mostly single-
commodity stand-alone railroads where the 1ssue traffic moves between a single ongin-
destination pairr A multi-commodity stand-alone railroad with multiple ongins and destinations
spread across a wide geographic area could require an even more costly Full-SAC presentauon.
The seven movements of four different commodities 1n the three DuPont small rate cases are
spread across origins and destinations 1n cight states New York. New Jersey, Michigan.,
Mississippt, Virginia, West Virgima, North Carolina and Tennessee  There 1s little to no overlap
in their routes and the distances involved would require DuPont to create a stand-alone railroad
that replicates a very sizcable portion of CSXT's entire rail network Moreover, based upon 2006
traffic volumes for the 1ssue movements, cven without the $1 mullion rate rehef cap imposed
upon each of the three complaints filed by DuPont, the total rehef calculated by DuPont in its
Opening Evidence would not exceed the Board's $5 milhion cost estimate for a Full-SAC case

DuPont has filed only three ratc cascs. involving a total of seven geographically dispersed
movements and four commoditics  Until DuPont doces significantly more than that, CSXT
cannot rcasonably argue for aggregation Indeed, CSXT has hmited itself to empty rhetoric—it
has not raised any aggregation objections to the three pending DuPont small rate cases  The

Board cannot make any aggregation determination based on speculation about cases that have
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not been, and may never be, filed Accordingly, the Board should disregard CSXT's rhetonc and
apply the Three-Benchmark approach 1n accordance with Simplified Standards

Finally, CSXT makes a baffling assertion, without any explanation, that "11 1s
fundamentally inappropnate for 1t to have to defend the rates on three separate movements in this
single Complaint, and that DuPont has stepped outside the bounds of the purposes behind the
Three Benchmark methodology by filing three Complaints covering a total of seven different
sets of movements, all of which are simply disaggregated component parts of a larger dispute "
CSXT Op Ev at5 But DuPont just as casily could have filed seven scparate complants for
cach of the scven 1ssue movements, 1n which case CSXT could have no such objection Ilad
DuPont done so. CSXT would have been required to defend, and present cvidence 1n, seven
different proceedings 1nstead of only three  The evidence would not have been any different, just
more repetitive and more voluminous

DuPont combined 1ts claims into three cases based upon whether the commoditics
transported were a toxic-by-inhalation ("TIH") hazardous matenal, a non-T1H hazardous
matenal, or a non-hazardous matenal, because DuPont viewed this approach as the most
efficient way to litigate the common 1ssucs in these cases for both the parties and the Board As
proof that no good deed goes unpunished, the Board held that the Three Benchmark $1 million
reliel cap would apply 1o each case rather than each movement Decision served Jan 22, 2008,
p 3 Thus, CSXT alrcady has benefited from Lthe aggregation of seven movements into only

three complaints The Board should treat CSXT's asscrtions as what they are hollow posturing
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IL. CSXT's CHALLENGES TO THE THREE-BENCHMARK METHODOLOGY
ARE INCORRECT

At pages 12-16 of 1ts Opening Evidence, CSXT re-ploughs ground that CSXT has trod
many times before, 1n the Simplified Standards proceeding, by challenging a number of aspects
of the Three-Benchmark methodology 1tself’ Indeed, as noted below, some of CSXT's
challenges attempt to unsettle law decided a decade ago

CSXT's challenges to the Three Benchmark approach are wrong as a matter of policy and
law, and were correctly rejected by the Board 1n Simplified Standards Although CSXT and
several other (but not all) rail carniers have appealed the Simplified Stundards decision to the
U S Court of Appeals for the District of Columbia Circuit. DuPont asserts that the railroads'
challenges to the I'hree-Benchmark approach are meritless, and will be so found by the Court

Eligibility Limits. CSXT objects to the Board's decision in Simplified Standards 1o
sct the eligibility limsts in Three-Benchmark cases at $1 milion  CSXT argues that the $1
mllion eligibility limit “subjccts far too much traflic" to the Three-Benchmark methodology
But the statutory test for eligibility 1s not whether "too much traflic™ (in the railroad's eyes) 1s
encompassed by the Three-Benchmark procedure Rather, 1t 1s whether the Three Benchmark
methodology fulfills the statutory command for a "simplified and expedited” procedure, by
effectively enabling a party to challenge the reasonablencss of a rail rate 1n cases where a full
stand-alone cost presentation 1s "too costly, given the value of the case " 49 U S C 10701(d)(3)

In light of that statutory requircment, the $1 million eligibility threshold 1s clearly too
low In establishing that requirement, the Board assumed that a Three-Benchmark case would
cost only $250,000 to litigate The $1 million eligibility limit was chosen to provide a potential
complamant with a proper "risk factor " See. Simplified Standard at 31-32  But the htigation

tactics employed by CSXT 1n this case — which has involved a CSXT Motion 1o Dismiss, a
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CSX'T Motion to Hold in Abeyance, a CSX'T Motion for Clanfication, and the need for DuPont
to file a Motion to Compel — suggests that the Board's estimaie of the cost of a Three-Benchmark
case may be sigmficantly understated DuPont notes that a number of entities have asked the
Board Lo revise the eligibility limits upward Sce, Petition for Reconsideration filed by Interested
Parties on October 12, 2007 in Ex Parte 646 (Sub-No 1), pp 2-12

The Three-Benchmark ""Presumption.” CSXT objects to the Three-Benchmark
"presumption” that an adjusted R/VC ratio derived from a group of comparable movements
establishes a maximum reasonable ratc  CSXT charactenizes the Board's Simplified Standards
deciston 1n this respect as a "mechanical application” of a formula CSXT is wrong The
Board's decision 1n Simplified Standards makes clear that, if the challenged rate 1s above a
reasonable confidence interval around the esumate of the mean for the adyusted comparison
group. 1t will be "presumed unrcasonable * In such cases, the maximum rate will be prescribed
at that boundary level, but only “absent any ‘other relevant factors' " Simplified Standards at 21
|emphasis added| ‘Thus, the Board 's decision in Simplified Standards makes clear that the
presumption wil} apply unly where there 1s no other evidence of reasonableness The Board's
decision docs not indicate that "other relevant factors" will be considered on something other
than an "equal footing” with the cvidence on comparability, as CSXT incorrectly charges CSXT
Op Ev,p 15 The Board's requtrement that "other relevant factors” be quantifiable 1s a
reasonable onc, and not challenged by CSXT  See, Simplified Standards at 22

Movement-Specific Adjustments to URCS. CSXT reiterates the railroad
mndustry's oft-expressed objection to the Board's decision to permit no movement-specific
adjustments to LRCS variable costs  While DuPont strongly believes that the actual variable

costs of the issue movements are far below the costs produced by URCS, DuPont also believes
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that the Board's decision to allow no movement-specific adjusiments 1s particularly appropnate
in Three-Benchmark cases CSXT s flatly incorrect 1n arguing that many movement-specific
adjustments "can be madc wath little litigation expense " CSXT Op Ev at 15. As the Board has
found, allowing such adjustments would drive the cost of these cases up to patently unacceptable
levels See, Simplified Standards at 84

Morcover, CSXT's critique 1n 1ts Opening Evidence, p. 15, makes no mention of the fact
that, 1f movement-specific adjustments were made to the cost of the 1ssuc movement, then
movement-specific adjustments aiso would have io be made to the cost of the comparable
movements, so as not to distort the comparison But as the Board correctly pointed out 1n
Simplified Standards, 1f the movements were similar, "they would Itkely get similar adjustments,
which could cancel these adjustments out " Simplified Standards at 84 |citation omitted]

Product and Geographic Competition. CSX'I"s objection to the Board's refusal to
consider evidence of product and geographic competition attempts to resurrect an 1ssuc that was
settled a decade ago 1in Market Dominance Determinations - Product and Geographic
Competition, 3 S T B 937, 949 (1998), aff'd Assoc of Amer R R v STB,306 F 3d 1008 (D.C
Cir 2002) ("P&G Competition") The Board concluded that the statute does not require 1t to
consider product and geographic competition, 1/ at 946, and that to do so would impose
substantial burdens on both the parties and the Board, i1d at 947. Indeed, the Board noted that
consideration of product and geographic competition imposes burdens on the Board "that extend
the processing of rale cases,” id , a consequence that 1s anathema to the statutory requirement of
a simplified and expedited method for determining the reasonablencss of challenged rail rates

49U S C §10701(d)(3)

10
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The Board also expressed concern that consideration of product and geographic
competition requires 11 "to address complex non-transportation 1ssues |, thus sigmficantly
complicating and prolonging an analysis of the record,” and requinng 1t "to 'second guess'
shipper management™ about 1ssues beyond the Board's expertise. P&G Competition, at 947 The
Board cxpressly cited examples of prior cases in which 1t was required to determine whether a
paper manufacturcr could alter its production process to use a different type of wood and
whether the end users of aluminum containers could switch to plastic or glass /d

I'he Board also noted that the mimimal harm to railroads of excluding evidence of product

and geographic competition was outweighed by the harm 1t would cause to shippers

When effective product and geographic competition 1s present but

difficult to demonstrate, the carrier will be no worse off 1f the

cflectiveness of this compeution 1s determined by a complicated

antitrust-type market dominance analysis or contirmed by the rate

reasonableness analysis  Conversely, 1f there 15 not cflectuive

competition, then a protracted examination of product and

geographic competition, followed by an expensive and time-

consuming rate analysis, works to the detnment of all parties

Only 1f the prospect of such an onerous regulatory process deters

the filing of a rate complaint would the rarlroads benefit

However, the market dominance requirement should not be used as

a litigation weapon, and Congress certainly does not intend for 1t to

be used to chill pursuit of legitimate rate relief as envisioned under

the statute
Id , note 60 In addition, the Board noted that, "if there arc product and geographic competitive
alternatives that are obviously effective, a shipper would be unlikely to pursue a regulatory rate
challenge " /d at 948

The evidence 1n this casc also 1s that product and geographic competition has had little to

no effect upon CSXT's pricing of DuPont traffic  Exhibit A, titled "DuPont Contract Fact

Sheet," is an intcrnal CSXT document prepared afier the breakdown n contract negotiations with

DuPont The last bullet on the third page (CSX-ALLIIC-005746) states, [ NG

11
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Finally, tremendous consolidation in the rail industry has rendered product and
geographic competition much less ellective than 1t may once have been  Since there 1s
effectively a railroad duopoly 1n the castern and western halves of the country, the odds are quite
high that a potential source of product or geographic competition also is served by the same
railroad Moreover, as long as the 1ssue commodity or the substitute commodity must move by
rail to or from a point served by the defendant railroad, such product or geographic competition
cannot be described as "cftective

Alleged Regulatory Lag.  CSXT argues that the Board has failed to adequately
addrcess the alleged "inherent bias" caused by using rates from 2002-2005 to judge the
rcasonableness of a rate 1n 2007-2008 CSXT 1s wrong. See mfra at pp 39-41 In Simplified
Standards, the Board corrcctly noted that an adjustment to rail costs 1s not necessary, since,

because the Three-Benchmark approach focuses on R/VC ratios where price levels are reflected

1n both the numerator and denominator, the cffect of price shifis associated with inflauonary

2 All shaded text s CONFIDEN INAL and HIGHLY CONFIDENTIAL mformation that has been redacted from the
public version of this pleading

For example,

The fact that Dul’ont may obtain a lower transportation cost due to
the shorter distance 1s a factor attributable to CSXT's lower cost, niot to competition CSXT can charge a lower rate
and sull carn the same or even a greater R/VC ratio on the alternate movement

12
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increases 1s largely offset Simplified Standards at 85 And, the Board also correctly ruled that a
revenue adjustment 1s not appropriate Id

Morcovecr, 1t would not be proper to adjust the maximum rate to account for an alleged
lag. without also recalculating the RSAM and R/VC>180 ratios, 1o account for the same lag
Ths is because alleged revenuc increases by a carrier in any intervening time penod would, all
other factors being equal, shnnk the shortfall to revenuce adequacy, thereby decreasing the
RSAM The R/VC>180 may increase as well, 1f the carnier has raised rates on traffic with a
revenue 10 cost rat1io of more than 180 percent A decreasc in the RSAM (whether or not
accompanicd by an increase in the R/VC>180) would reduce the “expansion ratio” (the ratio of
the RSAM to the R/VC>180), thereby 1n turn reducing the presumed maximum reasonable rate
CSXT's attempt 10 "fully reflect[] current market rates" without currently reflecung all the
factors that go into the maximum reasonable rate calculation, 1s simply an attempt to “pick and
choosc™ those parts of the process that are — at this moment 1n time — most [avorable to 1t

[nally, the Board has consistently and correctly determined 1n prior cases that the use of
a four-year avcrage was desirable "given the cyclical nature of railroad traffic,” the need to
"smooth out annual variations," and to "mimmize the impact of any year that may have been

aberrational for that carner ™

CSXT's methodology has the effect of elevating the importance of
the current year's rates 1n a five-year rate prescription, no matter where the current year 1s 1n the
rail economic cycle

Sources of Information.  Finally, CSXT objects to the Board’s ruling that parties to

Three-Benchmark cases must base their sclection of a comparison group and any advocacy for a

4 See McCarty Farms v Burlington Northern Inc .4 1 C C 2d 262 (1988), rev'd on other grounds, Burlington
Northern RR Co v ICC,985F 2d 589 (D C Cir 1993), South-West R R Car Parts Co v Mnsour: Pac RR Co,
Docket No 40073, 1988 ICC LEXIS 370, *14 (Dec 1, 1988), Rute Guidelines—Non-Coul Proceedings, | STB
1004, 1032-33 (1996)

13
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particular comparison group solely on Waybill Sample data released to the parties or other
publicly available information The Board's restriction 1s an eminently reasonable hmitation to
prevent Three-Benchmark cases from drowning in discovery, a result that would be contrary to
the Congressional requirement for a "simplified and cxpedited” method for determining the
reasonableness of rates when a [ull stand-alone cost presentation would be too costly, given the
value of the case.

III. CSXT HAS NOT FOLLOWED THE BOARD-MANDATED PROCEDURES FOR
CALCULATING VARIABLE COSTS

In 1ts Openming Evidence, DuPont calculated the vanable costs of the 1ssue movements
using the Board's Uniform Railroad Costing System ("URCS") Phase LI cost program without
adjustments, as required by the Board's October 30, 2006 decision in Ex Parte No. 657 (Sub-No
1), Mayor Issues in Rail Rate Cases CSXT followed the same procedures with two exceptions
that produce shight differences from the variabic costs calculated by DuPont

TI'he two differences are 1n the loaded miles and STCC commodity inputs to URCS  First,
whercas CSXT used loaded miles from its internal records, DuPont uscd the loaded miles
generated {rom the PC*Miler|Rail program (version 10), which 1s from the same database used 1n
the Waybuill Sample Crowley Reply VS at 5-6 Second. whercas CSXT used a 4-digit STCC
of 2812 1o 1dentify loss and damage costs, DuPont used a 3-digit STCC of 281 DuPont
consistently used a 3-digit STCC in all three of 11s pending small rate cases, 1n contrast 10
CSXT's decision to use a 4-digit STCC 1n this case and a 3-dstgit STCC in the other two cascs
Id at6

Because DuPont has followed the procedures mandated by the Board, the Board should
usc the DuPont vanable cost calculations  Simplified Standards at 84 ("simphiied guidelines can

only be achieved by adhering strictly to the URCS model to calculate vanable costs”)

14
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V. CSXT'S "DEMARKETING" OF CHLORINE TRAFFIC VIOLATES ITS
COMMON CARRIER OBLIGATION AND CONTRAVENES THE PUBLIC
INTEREST IN THE SAFE TRANSPORTATION OF CHLORINE

CSXT nappropriaiely argues that the greater nsks associated with chlorine. compared
with most other commodities, outweighs all of the marketplace considerations and traditional
transportation charactenstics relevant to identifying comparable movements According to
CSXT, transportation charactenstics that are not related to risk "fade to ncar irrelevance” when it
comes to moving chlormme CSXT Op Ev at 6 'Thus, "[a]t CSXT, chlorne transportation
pricing 1s dniven primarily by risk avoidance and mitigation considerations, not by profit
maximization considerations " Jd at 7 What CSXT descnibes as a "paradigm shift in CSXT's
pnicing philosophy" for I'Hs, id at 10, 1s 1n fact an attempt to "demarket” the transportation of
thosc commodities, which 1s inconsistent with CSXT’s common carmer obligation and 1s
detrimental to public health and safety

Risk 15 an mnherent factor in many industrics and the rail industry 1s not alone in having to
address the risks posed by chlornine  However, the ra1l industry 15 the only one responding to that
risk with a "demarketing" strategy Companies that manufacture chlorine and those which, like
DuPont, usc 1t every day face risks similar 1o, and 1n some cases greater than, CSXT's nisk 1n
transporting chlorine Indeed, many of them, including DuPont, deal with chlonine in far larger
quantities than CSXT, and operate plants that produce or use chlorine near large population
centers  Yet none of those companices price therr chlorine, or their chlonine-based products, the
way that CSXT has chosen to price its transportation of chlorine Whereas those companies

manage their risks, CSXT 1s trying to avoid them altogether, regardless of the public mnterest

5
See DuPont Op Ev at11-12and I’xs Auand B
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It makes no diffcrence that CSXT is a common carrier obligated to transport chlorne

When CSXT chose to be 1n the common carner business, 1t chose to accept all of the associated

benefits and obligations CSXT cannot sclectively attempt to avoid certain obligations through
unchecked pricing  Yet unchecked pricing 1s precisely the result if the Board accepts CSXT's
claim that no rate can compensate it for the nsk of transporting chlornne

CSXT claims that 1its new pricing philosophy discourages long-haul movements of’
chlorine and creates incentives for chlorine users, who "1nsist on shipping the product." to obtain
their supplies from closer sources CSX1 Op Ev at 7 CSX|! then rationalizes the high rates for
the 1ssuc movements by accusing DuPont of "prefer|ring] to have the lowest possible rail rates
available so it can purchase product [rom the cheapest source, regardless of length of haul,
number of vard handlings, or the number of High Threat Urban Arcas that must be traversed to
transport the product to 1ts destination " /d at 8, But, CSXT does not 1dentify what closer
chlorine sources DuPont could usc for the 1ssue movements In fact, CSXT admuts that "|t]he
overwhelming mayonty of |chlorine] movements originate 1n Niagara I"alls. New York, or
Natrium, West Virgima. the two origins for the 1ssue movements " Jd al 7 Thercfore, by
CSXT's own admisston, 1t appears that DuPont 1s sourcing its chlorine from the ncarest sources
for the volumes DuPont requires in 1ts production processes This exposes CSXT's claim that 1ts
pricing encourages shorter over longer haul movements to be empty rhetoric

According to Michelle Moore, who 1s responsible for purchasing raw matenials, including
chlorine, for the products manufactured by DuPont at its New Johnsonwville and Carneys Point
facilities, transportation nisk 1s a major factor in deciding where to source chlorine  Moore Reply
VS at€91. 7 DuPont conducts transportation risk assessments and typically requires a supplier

1o source from the pomnt with the shortest route, 1if sullicient matenal 1s available from that
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supply point /d Y4 DuPont also structures 1ts supply contracts with 1ts supphers to mimmize
transportation distances /d However, in order to ensure a regular and uninterrupted supply of
chlorine, DuPont requires multiple sources for each production facility and each source must be
certilied for quality and specifications /d 4%2-3. It 1s misleading and disingenuous for CSXT to
accuse DulPont of sacrificing safety 1n order 10 obtain chlorine from the cheapest source

CSXT's attempt to "demarket" TIH commodities 1s like the behavior of a child who,
when required to perform an undesirable chore, 1s determined to protest so loudly and frequently
that the parent will find someone else to do the chore in the future But. in the case of
transporting chlorine, there ofien 1s no one else to do 1t Yet 11 has to be donc because, as DuPont
demonstrated 1n 1ts Opcning Evidence, pp 7-8 and Ex A, so much thatl we take for granted in
our daily hves depends upon chlorinc and rail most often is the safest mode of available
transport

The rail industry has managed its TIH transportation risks, including chlonne,
successfully for many decades Such risks have been managed through safety rules and
operating practices, employec training, and cquipment design, to name just a few nisk
management tools  As a last hine of defense, there 13 insurance for accidents that may occur
despite all the other steps taken  All of these measures have costs and 1t 1s appropnate to
consider those costs 1 pricing decisions. Moreover, those costs are likely to be reflected 1n the
rates of comparable traffic, such as all TIH commodities It 1s not appropnate. however, for
CSXT to sct rates at the highest level 1t thinks 1t can get away with simply because 1t wants to
climinate all nsk exposure The Board must check this pricing behavior, 1n order to protect the
public interest 1n the safe transportation of chlorine, and not just the narrow interests of the rail

carriers that 1t regulates
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CSXT's candid admissions as to how 1t prices chloring, and other TIH movements, raises
serious questions as to whether the Three Benchmark approach can be an effective means to
determine the reasonableness of rail rates for chlorine and other TIH movements over the long
run CSXT's decision to price chlorine transportation, since 2003, primarily according to nisk
avoidance, and without regard to market conditions or even cost charactenstics, 1s an admission
that 1t 1s pricing completely outside any legittmate economic model Consequently, over the
course of just {our more years, all chlorine movements i the Waybill Sample will reflect that
unlawful pricing model The Three Benchmark approach will only perpetuate that model In
order to break this cycle, the Board will nced to devise an alternative simplified rate case
methodology for chlorine and other TIH movements

The above concern 1s not present 1n this casc, since the parties arc using Waybill data
from 2002-2005. which mostly precedes the time that CSXT altered 1ts pricing strategy
However, CSXT urges the Board to consider this "paradigm shift in CSXT's pricing philosophy"
1n evaluating the reasonableness of the tssuc chlorine movements CSXT Op Ev at 10 DuPont
submats that the Board must do just the opposire, because CSXT's paradigm shift towards
"demarketing” all TIII movements fundamentally violates 1ts common carner obligation and is
contrary to the public interest in transporting chlorne by the salcst available mode

V. "FINAL OFFER" COMPARISON GROUP

Although DuPont and CSXT have agreed upon several relevant factors in selecting their
tutial comparison groups, there are several fundamental differences. The common factors
applicd by both parties are tank car movements, private car ownership, CSXT originated and
terminated movements, and movements with an R/VC > 180  Afier carcfully considering the

other factors applied by CSXT, DuPont believes that, with two minor modifications noted 1n this
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Reply Evidence below, 1ts imtial comparison groups for each of the 1ssue movements are the
“most similar 1n the aggregate to the issue movements " Simplified Standards at 18.

DuPont witness Crowley compares the initial comparison groups of DuPont and CSXT
for cach of the three 1ssue movements See Crowley Reply V S at 10-11 and Exs TDC-10, 11
and 12 He then reviews and critiques each of the cntenia apphied by CSXT to select its initial
companson group Jd at 12-23 Fmally, Mr Crowley explains the modifications that DuPont
has made to 1ts "final offer" comparison groups and prescnts cach group in Exhibits TDC-16, 17
and 18 Id at 24-25

As discussed 1n detail below, the DuPont "final offer” comparison groups for the three
chlorne lanes consist of the following

1 The DuPont imtial comparison group for each lanc,

2 plus certain chlorine movements from CSXT's imitial comparison group that
satisfy all of the criteria for inclusion in the DuPont inttial comparison group 1n each lane, except
that the Waybill Sample did not identify them as a STCC "49" hazardous matenial,

3 less the 1ssue movements for each lane, as identified by CSXT,

4 less thc movements onginated or terminated by a short-line or switching carner
bascd on the Freight Station Accounting Code ("FSAC") information reported in the Costed
Waybill Sample

A. CSXT Factors Accepted by DuPont

In 1ts "final offer” comparison groups, DulPont has accepted three factors applied by
CSXT ‘lhese lactors concern the idenuification of hazardous commoditics, the identification of
1ssuc traffic, and the exclusion of movements that are originated or terminated by a switching or

short-linc carner
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1. DuPont has added to its "final offer'' comparison groups chlerine

movements that are not identified in the Waybill Sample by STCC
"49"

In 1ts Opening Lvidence. DuPont excluded all movements that did not include a "49"
STCC, which indicates that the commodity 1s a hazardous material After reviewing CSXT's
companson group, however, DuPont rcalized that apparent coding errors in the Waybill Sampic
resulted 1n several chlorine movements not recetving a "49" STCC, even though chlonne clearly
1s a hazardous maternial Therefore, DuPont has added thos¢ movements to its "final offer"
comparnison groups, provided those movements also satisfy the other selection criteria adopted by

DuPont Crowley Reply VS at 14

2. DuPont has accepted CSXT's criteria for identifying the issue
movements for exclusion from its "final offer' comparison group

Although both DuPont and CSXT excluded the 1ssue traffic from their initial comparison
groups. they employed different methods 1o 1dentify the 1ssue traffic from the Waybill Sample
CSX I 1dentified traffic as "i1ssue traffic” based on origin, destination and S I'CC code DuPont
identified "1ssue traffic" as movements in DuPont (DUPX) cars Upon review of CSXT's
evidence, DuPont accepts CSXT's identification of 1ssuc movements and has omutted these
movements from 1ts comparison groups /d at 13 However, DuPont disagrees with CSXT's
methodology for exclusion of the 1ssue movements from the comparison groups Jd Proper
application of that methodology, as discussed below, excludes fewer movements from each
DuPont comparnison group than CSXT would cxclude

CSXT's error lies n the use of a single comparison group for alf three of the 1ssue
movements, whereas DuPont used a more refined set of factors to 1dentify separare companson
groups for each 1ssue movement Jd For example, the DuPont comparison group for the

Natrium Movement excludes only the Natrium Movements as 1ssue traffic  In contrast, CSXIs
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single comparison group for all three 1ssue movements also excludes the Niagara Falls and
Carneys Point Movements as issue traffic for the Natrium Movement Consequently, CSXT
would omit 16 movements from the DuPont comparison group for the Natrium Movement when
only onc of those movements 1n fact 1s the Natrium Movement, and the other 15 are the Carneys
Point Movement ‘L hus, for the Natrium Movement, DuPont has excluded as 1ssue trallic only
other Natrium movements, and for the Niagara Falls Movement, DuPont has excluded as 1ssuc
traflic only other Niagara Falls movements. and for the Carneys Point Movement, DuPont has
excluded as 1ssue traffic only other Carneys Point movements. /d at 14

CSXT concedes that "|1]t makes little sensc to 'compare’ the current rates charged on
1ssue traffic with historical rates on that same traffic, as the overarching purpose of the Three
Benchmark approach 1s to compare the 1ssuc rates with rates charged for other similar traffic.”
CSXT Op Ev at 22 [undecrline added; italics in onginal] But CSXT's methodology violates its
own principles with respect to the Natrium Movement, the Carncys Point Movement 1s not the

"same traffic,” but 1s "other similar tratfic "

3 Although DuPont disagrees with CSXT's rationale, it has excluded
from its "final offer” comparison group movements that are
originated or terminated by a switching or short-line carrier

CSXT has not offcred a proper justification for excluding movements that were
originated or terminated by a short-line or switching carrier, even though they are reported 1n the
Waybill Sample as "CSXT Local" movements Unlike joint line movements, these movements
arc priced by CSXT. and they are costed from ongin to destination as CSXT movements Thus,
for purposes of identifying comparable movements from the Costed Waybill Samples, there 1s no
difference between these movements and those that are onginated or terminated by CSXT

Nevertheless, CSXT claims that the use of 1ts system-average URCS variable costs for

the portion of the movement served by the short-line does not produce a R/VC reflective of
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CSXT's expenence, and thus does not provide a comparable basis for cvaluating the challenged
rates CSXT Op Ev at 20-21 DuPont disagrees with CSXT's exclusion of these movements
for the following reasons

First, CSX'T claims that 1t can 1dentity movements in the Waybill Sample that onginate
or terminate on a switching carrier or short-line by whether the FSAC begins witha "6 " DuPont
has been unable to corroborate this clatm Crowley Reply V S at 21

Second, because CSX I has pricing authority irom the switching or short-line carrier. 1t
sets rates for the entire ongin-destinaion movement as 1f 1t were a single line movement
Indeed, CSXT ofien has an ownership 1n these carners, such as Conraill  Furthermore, many of
these types of movements are subject to paper barmers that allow CSXT to set rates as 1f they
were single-line movements

‘Third, 1f the Board considered these movements other than CSXT local, 1t would apply
regional unit costs to the non-CSXT portion of the movement and CSXT unit costs to the CSXT
portion, and classify the movement as interline  These costs would clearly be greater than the
costs for a local move because of the introduction of interchange costs for both raslroads and the
resulting R/VC ratio would be lower. /d at 21-22 Thus, by accepting the Waybill Sample's
determination that these movements arc "CSXT local," DuPont has been conscrvative in its
approach

Despite its disagreement with CSXT's exclusion of movements that onginate or terminate
on a switching or shori-line carrier, DuPont has cxcluded those movements from its "final offer”
comparison group because their exclusion has a minimal effect upon this case  DuPont only had
two such movements n its imtial companson group. and both of those movements were in the

Niagara Falls to New Johnsonville lane /d at 21
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B. CSXT Factors Rejected by DuPont

1. DuPont has adopted far more reasonable distance parameters than
CSXT

Although CSXT and DuPont both applied a distance critenia 1n therr initial selection of
comparable movemcnts, DuPont has applied a far more reasonable standard 1o 1dentify
movements most similar in the aggregate to the 1ssuc movements DuPont rounded the 1ssuc
movement milcage to the nearest 50 miles and selected movements that fell within a range of
150 miles on erther side of that number Crowlcy Reply V S at 22. DuPont performed this
analysis for each of the three 1ssuc movements 1n order to obtain the most comparable traftic
based upon distance for each movement In contrast, CSXT included every movement with a
distance greater than 200 miles It 1s only through this methodology that CSXT 1s able to select a
single comparison group for all three of the 1ssue movements

CSX I's much broader mileage range includes many movements that clearly are not
comparable to the 1ssuc movements For cxample, although the Niagara Falls Movement travels
880 7 loaded miles, CSXT includes movements with as few as 210 8 mules, or less than 25% of
this distance  /d

CSXT's assertion that "the most significant effects of length of movement on variable
costs and revenues are found 1n the difference between relatively short hauls, on the onc hand,
and medium and longer distance movements, on the other hand," CSXT Op Ev. at 21,15
unsupporied by the facts DuPont witness Crowley 1llustrates the impact of distance upon costs
in his Venfied Statement at Ex TDC-15, which plots the vanable cost per ton-mile 1n 50-mile
increments for a common comparable movement selected by both CSXT and DuPont  Crowley

Reply VS at 22-23 By extending its mileage boundanies around the 1ssue movements by
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several hundred miles beyond those chosen by DuPont, CSXT has included a much greater
variation 1n the costs of providing service /d at 23

At the 200 mule threshold selected by CSXI', the cost curve is still very steep For
example, a 1¢ drop 1n the cost per ton-mile occurs between 200 and 350 miles, a span of only
150 miles But the next 1¢ drop| n the cost per ton-mile occurs between 350 and approximately
1350 mulcs, a span ol 1000 miles The much narrower DuPont mileage range for sclecting
comparable movements 1s on this relatively flat part of the cost curve For cxample, Exhibit
TDC-15 shows that CSX'T"s vanable cost range 1s form $0 04072 to $0 01983 per ton-mle,
whereas the DuPont range 1s from $0.02500 to $0 02238 per ton-milc /d This shows that,
holding all other factors constant, shorter haul movements will have higher rates (measured on a
mulls per ton-mile basis) than longer haul movements. /d

There also does not appear to be any corrclation between revenues and distance at 200
miles Witness Crowley has prepared charts that compare all the movements 1n the DuPont and
CSXT nitial comparison groups for cach of the three 1ssue movements Crowley Reply V S at
10-11, Exs TDC-10.11 and 12 Thesc charts identufy all the movements included 1n each
party's initial comparison groups, color code the common movements 1n both party's comparison
groups, and catcgornize the reasons why each party has excluded the remaiming movements of the
other party from their comparnison groups With very few exceptions, a review of CSXT's initial
comparison group 1n this case reveals that the highest R/VC ratios arc most prevalent for
movements shorter than 450 miles This fact seriously undermines CSXT's claim that all traffic
that moves over 200 miles is comparable based upon length of haul

By including only movements that are 150 miles longer or shorter than cach 1ssue

movement, DuPont has identified traffic that 1s far more simmlar in distance 1o the 1ssue
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movements than CSXT has 1dentified Thercfore, DuPont continues 1o adhere to the distance
critena 1n its opening cvidence
2. CSXT improperly limits comparable traffic to just chlorine

DuPont has included all TIH commodities in its imtial companson group, whercas,
CSX1 has included only chlorine Although CSXT concedes that "'toxic-by-inhalation’
commodities are a particularly dangerous group of extremely hazardous matenals, with their
own umique transportation charactenistics, and special safcty, handling, and security
requirements,” 1t ciaims that non-chlorine TIH commodities "arc not useful for purposes of a
comparable movement analysis because they come from many different and disparate origins
sources and travel on a varietly ol routes (with varying density and capacity) 1o a variety of
different destmations " CSXT Op Ev. at 23 and note 18 This logic 1s inconsistent wath other
positions that CSXT has taken 1n this case, and with CSXT positions taken 1n the other two
DuPont small rate cascs

First, CSXT previously claimed that all of the other "non-nsk" factors that supposedly
render other TIH commodities non-comparable with chlorine "fade to near irrelevance when 1t
comes to moving" chlorine /d at 6 If nsk is in fact the primary factor 1n determining
comparability, and all I'TH commodities share similar risk charactenstics, then all TTH
commodities should be similar

Second, tn Docket Nos 42099 and 42100, CSXT does not scem to have any problem
comparing multiple commoditics despite their different ongns, routes, and destinations CSXT
has not explained why these differences should be a concern in this case but not in the other two

cascs
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Although CSXT disposes of all other TIH commodities 1n a footnote, it offers a lengthier,
albeit no more persuasive, justification for excluding anhydrous ammonia movements from 1ts
imtial companson group CSXT claims that, before nsk management became 1ts primary focus
for chlorne traffic, its pricing did reflect prnimarily market considerations, and that the markets
for chlorine and anhydrous ammonia are very ditferent CSXT Op Ev at 23 For cxample,
CSXT claims that anh‘ydrous ammomia 18 subject to greater intermodal competition, has a more
global market: and passes through fewer major citics  All of these statements are wrong

In CF Industries, Inc v Koch Pipeline Co, L P ,4 ST B 637, 643 (2000), the Board
held that Koch Pipeline possessed market dominance over the transportation of anhydrous
ammoma to virtually every destination at 1ssue  Although Koch presented evidence that
Midwestern retailers received almost as much anhydrous ammonia by barge as by pipeline, and
also sigmficant tonnage by rail, the Board found that neither barge nor rail provided effective
intcrmodal competiion /d at 644-45 With respect to rail, even before adding 1n equipment
and storage costs, the Board concluded that rail rates were not cost competitive at nearly three
times the pipelinc ratc ® /d at 645-46 In essence, because rail has no chance of competing with
pipelines. or barges, rail transportation of anhydrous ammoma rcalistically 1s restricted to areas
beyond the reach of those two modes  T'his 1s precisely the same situation for rail transportation
of chlorine, which will always move by barge when that 1s an option ’ The Board also
considered and rejected product and geographic competition for anhydrous ammonia shipments
Id at 641-42, 652-55 'Thus, CSXT's unsupported assertion that the transportation markets for

chlonnc and anhydrous ammonia are very different simply 1s not credible

® Bascd upon CSXT's strategy to "demarket” TIHs, it 1s safe to presume that CSXT has not decreased rail rates for
transporting anhydrous ammona since 2000, and probably has increased them significantly

7 See DuPont Op Ev at 13-14 (DuPont will always ship chlorine by barge, whenever capacity 1s available, even if
rail 1s an option )
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Nor 1s CSXT's unsupported claim that anhydrous ammona passcs through fewer High
Threat Urban Areas ("HTUASs") and other major citics very credible. DuPont witness Crowley
has analyzed the routes for anhydrous ammonta and other T1H commodities 1r the DuPont
comparison groups and obscrves that the number of HTUASs and other major citics passed
through "1s simply a function of the origin, destination and route of the movement and not the
commodity " Crowley Reply VS at 15 For example, although the Niagara Falls Movement
travels through more 1{TUAs and other major cities than most of the comparable movements of
all TIH commodities, the Natrium Movement travels through fewer HTUAs and other major
cities and the Carneys Point Movement travels through about the same number of HTUAs and
other major cities as the other comparable movements ol all TIIH commodities. /d at 16 Thus,
the nisk of transporting anhydrous ammonia and other TTH commodities through HTUAs and
other major cities 15 nol demonstrably less than the same nisk for chlonne

In summary, the DuPont "final offer” companson group continues to include all T1H

commodities in the Waybill Samples that also satis{y the other DuPont selection criteria

3. CSXT has inappropriately excluded movements on the unsupported
assumption that fuel costs were not recovered

CSXT has excluded all movements with no charges i the "Miscellaneous Charges™ field
of the Waybill Sample on the unsupported assumption that this indicates that fuel costs were not
recovercd DuPont believes that this 1s an inappropnate exclusion of otherwise comparable
movements for several different reasons

First, the absence of a value 1n the "Miscellaneous Charges” field does not necessanly
mean that CSX T did not receive a fuel adjustment on that movement CSX'T has not presented
any evidence that it reports fuel surcharges 1n this field or that fuel surcharges are the only

monics recorded in this ficld Crowley Reply V S. at 17
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Sccond, fucl costs can be accounted for in different ways. But, CSXT creates the
impression that it was not compensated for increasing fuel prices 1f there 1s no value 1n the
"Miscellaneous Charges” ficld of the Waybill Sample For example, becausc tanff rates can be
increased on 20 days notice, changing fuel costs can be captured 1n the line-haul rate without a
fuel surcharge In addition, many rates are adjusied by the Rail Cost Adjustment Factor, or some
varnation, that includes changes 1n {uel costs [/ at 18 Exhibit I'DC-13 shows that the fuel
component of the RCAF increased at a faster rate than EIA's US No 2 Diesel price from 1Q02
to 1Q08 Thus, even 1f there was no separate fuel surcharge, a rate adjustment mechanism, such
as the RCAF, would have capturcd the increase in CSX'T"s fuel costs. /d at 18

Third, even 1f CSXT did not assess a fucl surcharge on a particular movement, that was a
market-based decision by CSXT, and thus 1s properly included in the comparison group The
same would be true of any other market-based decision and CSXT has not offcred any rationale
for treating fuel differently

Fourth. CSXT claims that traffic without a fuel surcharge from 2002-2005 was under-
recovering fuel costs relative to other traffic Llowever, by CSXT's own admission, during that
period 1t was over-recovering fuel costs on traflic subject to a fuel surcharge based upon a
mcthodology that the Board subsequently declared to be an unreasonable practice  Rail Fuel
Surcharges, STB Ex Parte No. 661, (served Jan 26, 2007) As noted 1n that Board decision,
CSXT admutted that "its fucl surcharge program "is designed to recoup CSXT's increased overall
fucl expenses 1o ensure adequate revenues ' Id at 6, qguoring CSXT Comment at 18 [emphasis
added] But the Board rejected CSXT's rationale, stating.

the fact that a railroad may not be able to recover its increased fuel
costs from some of 1ts trailic. does not provide a reasonable basis

for shifting those costs onto other traffic in this manner We
behieve that imposing rate incrcascs in this manner, when there 1s
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no real correlation between the rate increase and the increase in

fuel costs for that particular movement to which the surcharge 1s

applied, 1s a misleading and ulumately unreasonable practice.
Id at7 Thus, by CSXT's own admussion, traffic assesscd a fucl surcharge from 2002-2005 was
overcharged for changes in the cost of fucl to account for traffic that did not pay a fuel surcharge
Since 1t 15 not practical to exclude both types of traffic from a comparison group, a fair and
reasonable response 18 10 include both types of traffic, allowing the conceded over-recovery of
fuel on the onc type of movement to offsct the alleged under-recovery on the other The average

R/VC ratio of this comparison group then should be similar to what 1t would have been if fuel

were properly accounted for 1n both types of movements

4, CSXT has not offcred any rationale for excluding multiple car
movements

In Simplified Standards, p 17, thec Board observed that, because 1t 1s "comparing mark-
ups over variable cost to determunc the reasonable level of contribution to joint and common
costs for a particular movement [, mjovements with different cost charactenstics may be
included 1n the companson group " By way of example, the Board noted that “there is no reason,
a priori, 10 presumc that the R/VC ratios  should be different" between single car, multiple car,
and unit train movements Despite this presumption of comparability between such movements,
CSXT has included only single car movements in 1ts comparison group

In contrast, DuPont included multiple car movements in its imitial comparison group
based upon the Board's a prior: presumption CSXT, however, has not offered any evidence to
rebut the Board's presumption despite beng given fore-knowledge of that presumption 1n
Sitmplified Standards Any CSX1 attempt to offer such cvidence 1n 1ts Reply or Rebuttal
cvidence 1n this casc would constitute inappropnate "sandbagging,” since DuPont would not

have the opportunity to adjust 1ts "final offer" companson group to account for any CSXT
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argument that DuPont might consider valid Therefore, the Board should accept the inclusion of

multiple car movements as being most similar to the issuc movements

S. CSXT inappropriatcly excludes other CSXT movements that
originate or terminate in Canada

CSXT wrongly concludes that movements that originate or terminate 1n Canada arc not
comparable due to differing laws, regulatory requircments and costs in Canada CSXT does not
attempt to 1dentify or explain the magnitude of those differences or their impact upon its
revenues and costs DuPont submuts that CSX I's movements for only very short distances into
and out of Canada do not create the apples-to-oranges comparison problems that CSXT
mnsinuates

First, CSXT does not have extensive operations in Canada. Any cross-border movements
that onginate or terminate 1n Canada travel in Canada for only a very short portion ol the total
origin to destination route  The longest move 1n Canada trom any o the threec DuPont "final
offer" comparison groups in this casc 1s 42 4 miles and accounts tor no more than 8 3% of the
total length of movement. Crowlcy Reply V.S. at 19 and Ex TDC-14 The vast majority of
such movements 1n the DuPont "final offer" groups move only 10 7 miles in Canada and are less
than 2% of the total length of haul /d T'hus, to the cxtent there 15 any difference between
CSXT's costs in Canada versus the United States, those differences will be very small relative to
the total movement costs

Second, 1t 1s mnappropniate 10 exclude these Canadian movements because the Board
includes them 1n the Waybill Sample and 1n its calculation of the RSAM and R/VC > 180
benchmarks Id at 19 The vanable costs in the Waybill Sample cover the movement from
origin 10 destination, cven 11 those points arc 1n Canada, and the revenues are for the entire

movement Id For purposcs of the RSAM and R/VC>180 calculations, the Board treats these
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movements as domestic U S movements Jd Thus, in order to maintain consistency between all
threc benchmarks, they must be based upon the same universe of traffic
Therefore, DuPont has retained traflic that onginates or terminates in Canada as part of

its "final offer" comparison group

C. The DuPont "Final Offer" Comparison Groups Have Comparable Density
Ranges to the Issue Movements

Neither DuPont nor CSXT included density as a factor in the selection of their imitial
companson groups duc to the uncertainty of whether they could use the density maps produced
by CSXT in discovery Now that the Board has clarified that the parties may use that data,
DuPont has conducted a density analysis of the movements contained 1n its "final offer"
comparison groups DuPont witness Crowley has calculated the weighted average density for
each tssue movement and for each movement 1n the "final offcr" companson groups and
presented the results in Exhibits I'DC-16, 17 and 18 Crowley Reply V S at 27-28 These
analyses demonstrate that the DuPont "final offer" companson groups are comparable in density
with each of the 1ssue movements

As shown 1in Ex I'DC-16, the weighted average density of the Niagara Falls Movement 1s
72 3 million gross tons per mile ("MGT/muile™) The comparison group movements have a range
ol weighted average density from 29 9 to 74 § MGT/mile  Furthermore, the movements at the
high and low ends of this range also were included 1n C8X'l's imitial comparison group, which
means they must be in¢luded 1n both party’s "final offer" groups Therefore, the DuPont "final
offer” comparison group will have at lcast the same range of density as CSXT's group.

As shown m Ex TDC-17, the weighted average density of the Natrium Movement 1s 33 3
MGT/mile The companson group movements have a range of weighted average density from

19310114 7MGT/mile The movements at the low end of this range also were included 1n
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CSXT's init1al comparison group, which means they must be included in both party's "final
offer” groups Excluding two movements at 114 7 MGT/malc, the next highest density
movement 1s 91 2 MGT/mule. which also was included in CSXT's imtial comparnison group.®
Therefore. with the exception of two movements out of a group of 99, the DuPont "tinal offer”
comparison group will have at least the same range of density as CSXT's group

As shown 1n Ex TDC-18, the weighted average density of the Carncys Point Movement
1s 78 5 MG'T/mile The comparison group movements have a range of weighted average density
from 299 to 120 2 MGT/mtle Furthermore. the movements at the high and low ends of this
range also were included mm CSXT's imtial comparnison group, which means thcy must be
included 1n both party's "final offer" groups Therefore, the DuPont "final offer" comparison
group will have at least the same range of density as CSXT's group and may ultimately be
narrower

All of the above density ranges reflect comparable movements based upon density
thresholds uscd by the Board When evaluating track and traffic conditions in Annual Report
Form R-1, Schedule 720, the Board requires each Class I railroad to group these charactenistics
by density category Track category A (the most densely traveled rail hines) groups together all
lines with 20 MGT/mule or higher Crowley Reply VS at 28 Additionally, in Schedule 416,
the Board also requires that Class I railroads calculatc road property depreciation rates by the
same density category Jd at 28-29 With the ¢xception of a few movements with a weighted
average density of [9 3 MGT/mile, which were included in the both partics’ initial companison
groups and therefore must be included 1n their "final offer” groups, every DuPont comparable

movement {alls within the highest density category used by the Board /d at 29.

¥ Asnoted 1n the following discussion of the densities for the Carneys Point Movement, both parties included a
movement with a weighted average density of 120 2 MGT/mile, which indicates that 114 7 MGT/mile 1s not outside
the representative density range
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VL. "OTHER RELEVANT FACTORS"

CSXT has made two adjustments to the maximum R/VC ratios produced by applying the
Board's formula to CSXT's imtial comparison group One adjustment 1s to correct an alleged
error in the Board’s RSAM calculation and the other 1s to adjust the R/VC ratios of the
comparable traflic 1o 2007 "market" lcvels Although CSXT docs not consider these adjustments
10 be "other relevant factors,” 1t concedes that its cvidence mught be considered under that label
CSXT Op Ev at31 Because DuPont agrees with CSXT's statement that the quanutied effects
of 1ts adjustments would be the same regardless of when 1n the process they arc applied, id , the
1ssue of whether or not these adjustments constitutc "other relevant factors" 1s moot For the
purpose of responding to CSXT, however, DuPont 1s addressing both adjustments as "other
relevant factors *

A. The Board Should Reject CSXT's RSAM Adjustment

CSXT has 1dentified an alleged "flaw" 1n the Board's RSAM calculation that 1t attempts
to correct  Specifically, CSXT claims that, because the RSAM revenue shortfall 1s calculated
after all taxes have been paid, the revenues needed to make up that shortfall also must be
calculated after taxes 1n order for CSXT to achieve revenuc adequacy. CSXT Op Ev at 19-21
DuPont witness Crowley idenuifies two fundamental problems with CSXT's adjustment  Iirst,
CSXT erroneously applies 1ts statutory tax rate to adjust the revenue shortfall for taxes Crowley
Reply V S. at 34-35 Second, because the vanable costs used to calculate the RSAM and
R/VC>180 ratios include an over recovery of income taxes, they 1n fact understate the size of the
R/VC >180 trallic and artificially increase the revenue adequacy adjustment factor J/d at 36-37

Finally, this casc 1s an improper procecding to make changes to the RSAM calculation
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1. CSXT does not pay the statutory tax rate
CSXT's adjustment of thec RSAM for taxes wrongly assumes that CSXT pays the

statutory tax rate, when its effective tax rate 1s much lower This error causes a substantial and
unjustified increase 1n the expansion ratio (the factor resulting from dividing the RSAM by the
R/VC>180) from 1 24 t0 1.38 CSXT Op Ev.at26 Thus, CSX1 has vastly overstated the
impact of the alleged flaw

T'he effective tax rate 1s the amount of tax paid when all other government tax offsets or
payments are applicd, divided by the tax base Factors such as deferred income taxes, tax-loss
carry-forwards and carry-backs, and governmental tax credits can drive the cffective tax rate well
below the statutory rate. Crowlcy Reply VS at 34 CSXT 1s no excecption  DuPont witness
Crowley shows that CSXT's effective tax rates were well below its statutory rates from 2002
through 2005. Id

Ideally. the proper tax rate to apply 1s neither the effective nor the statutory rate, but
CSXI's marginal tax rate, which 1s likely to be somewhere between the cifective and statutory
ratecs However, the Board would need a complete set of CSX T's income tax returns from 2002
through 2005 to determine CSXT's marginal tax rate for that ime pertod Id at 35 Since
CSXT, which 1s the sole source of that information, has chosen not to place 1t 1n evidence, the
Board should apply CSXT's effective tax rate, 1f 1t elects to make any adjustment at all Since all
taxpaycrs strive to minimize their tax hability, 1t also is reasonable to presume that CSXT's
marginal tax ratc 1s much closer to 1ts effective than 1ts statutory tax rate

The sclection of the 1ax rate has a substantial impact upon the Board's expansion ratio of
1 24 for CSXT without any adjustments. Whereas the statutory tax ratc produces a sizeable
increasc 1n the expansion ratio up to 1 38, CSXT's effective tax rate would increase the

expansion ratio only modestly to 1 26 /d, Ex TDC-19 Although DuPont does not believe that
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any adjustment 1s necessary or appropnate for the reasons given 1n the next two sections, 1f the
Board decides to make any adjustment, 1t should rely upon CSXT's effective tax rate, not il

statutory tax rate

2. URCS overstates the necessary recovery of taxes to achieve revenue
adeguacy

DuPont beheves that no adjustment to RSAM 1s necessary because URCS overstates the
lax component 1n variable costs by using the statutory tax ratc  URCS includes a vanable return
on invesiment ("ROI") component calculated using a pre-tax weighted-average cost of capital
("WACC") based on the federal statutory tax rate of 35 percent, which exphicitly adds vanable
costs to cach movement to cover the railroad's hypothetical tax burden Crowley Reply VS at
36 However, as explained above, actual tax cxpenses are much lower than the statutory rate due
to oflsets and credits

For cxample, as demonstrated in the preceding section, CSXT's effective tax rate 1s much
lower than its statutory tax rate  Taking 2005 as an cxample, Mr Crowlcy shows that CSXT
booked $220 million 1n federal taxes, but URCS implicitly included $748 mallion to cover taxes
inhcrent 1n the vanable retum on mvestment calculation /d, 1:x TDC-20 In other words,
URCS included taxes that were more than three imes CSXT's actual income tax expense.

This impacts the RSAM revenue adequacy adjustment factor because the Board uses
URCS vanable costs, along with revenue statistics, to identify movements to include 1n the R/'VC
>180 sample group and the resulting Revenue >180 calculation By overstating variable costs,
URCS cffectively excludes movements from the R/VC>180 sample group. which lowers the
Revenue>180 figure Correcting the URCS vanable costs for this tax recovery overstatement, by

using CSXT's effective tax rate, would increase the number of movements 1n the R/'VC>180
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sample group, and thereby increase the total Revenue>180 Jd at 36-37 'This would produce a

more accurate revenue adequacy adjustment factor

3 This proceeding is an inappropriate forum to change the RSAM
The Board revised the RSAM 1n Simplified Standards, afier an extensive period for

public notice and comment During four rounds of comments and a public hearing, neither
CSXT nor any other party 1dentified the alleged flaw that CSXT urges the Board to correct in
this proceeding It would be inappropnate for the Board to use this proceeding between just
CSXT and DuPont to change the RSAM methodology that was thoroughly vetted 1n a notice and
comment rulcmaking proceeding

As DuPont has demonstrated above, there are a multitude of countervailing factors that
must be considered before declaning the existence of a flaw in the RSAM methodology and
preciscly how to fix such a flaw DuPont belicves there 1s no flaw. because there is 1n fact no
under-recovery of actual taxes If anything, DuPont believes there 1s an overstatement of taxes,
and the resulting revenue shortfall Morcover, even if there 1s a flaw, the fix 1s to use the
effective, not the statutory, 1ax rate  The Board, however, should not detecrmine the existence of
a flaw within the narrow confines of this proceeding Rather, the Board should apply the RSAM
that 1t adopted after extensive public notice and comment and direct CSXT to rasse the alleged

flaw 1n a petition to reopen Simplified Stundards

B. CSXT's "Market" Adjustment Is Neither Necessary Nor Appropriate

CSXT alleges that the cost and revenue data associated with movements from the 2002-
2005 Waybill Samples "does not provide a comparable basis for evaluating the R/VC ratios of
the challenged rates, which were established 1n mid-2007 . ." CSXT Op Ev at26 Therefore,
CSXT attempts 1o adjust the revenues and costs of every comparable movement to 2007 levels in

order to "account for the sigmficant market changes and dynamics and railroad cost inflation for
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the shipment of chemicals traffic that have occurred throughout the last five-plus years " Id at
26-27 These adjustments arc ncither necessary nor appropriate

CSXT's "market"” adjustment to the maximum R/VC ratios of the comparable movements
should be rejected for threc reasons  First, 1t undermines a fundamental objective of the Three
Benchmark approach to smooth out the impact of market fluctuations over ime when comparing
the R/VC ratios of the issue traffic with a comparlson- group. Second, CSXT has not presented
1ts evidence objecuively as required by Simplified Standards Third, CSXT has not demonstrated

that the adjusiments are necessary (o reflect changes in the market

1. CSXT's "market" adjustment undermines a fundamental objective of
the Threc Benchmark approach

CSXT's fundamental error lics 1n its assumption that the Board should evaluate rate
reasonableness based upon a static period 1n time, 1 ¢, a specific calendar year But from the
very earliest pcrmutations of the Three Benchmark methodology, the Board has strived to follow
a multi-year approach that smooths out market {luctuations over ime.

In McCarty Farms v Burlington Northern Inc , 4 1 C C 2d 262 (1988), revd on other
grounds, Burlington Northern RR Co v ICC, 985 F 2d 589 (D.C. Cir 1993),° the ICC
reversed an earlier decision that made tentative {indings based upon comparable traffic from only
a single year of waybill data

We agrce that one year of data should not be used to establish a
standard which will have application to movements of traffic for

many ycars The risk that data for any onc year could be non-
represcntative of the long-term trend outweighs any benefit, in

? As aresult of the AfcCarty I arms remand, the ICC abandoned R/VC comp as the sofe determmant of
reasonablencss, but proposed 1o continue using 1t in combination with RSAM and R/VC > 180 1n Ex Parte No 347
(Sub No 2), Rure Guidelines—Non-Coul Proceedings, 1995 ICC LEXIS 301, *11, *23-24 (served Dec 1995)
Even after the court remand n AfeCarty Farms, the 1CC cited to that decision as the example of how to apply the
R/VC comp benchmark as part of the newly-proposed three benchmark approach /d at *30-31,n 32 Thus,
McCurty Farms clearly remamed a viable precedent for that purpose both then and now
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terms of simplicity i developing a rate reasonableness standard, to
be derived from the use of a single year of data

Id at 277 For the purpose of prescribing future rates, the ICC declared

We belicve that the best approach to establishing a standard that

can be used to determine the rcasonableness of rates for any year,

including perniods when data are not available, 1s to use an average

of scveral years’ of data. Evaluation of R/VC ratios over several

years tends to balance out cyclical fluctuations and provide a better

estimate of maximum reasonableness from a long run perspective
Ild See also South-West R R Car Parts Co v Missourt Pac R R Co, Docket No 40073, 1988
ICC LEXIS 370, *14 (Dec 1, 1988) (The ICC combined § years of data "to smooth out cyclical
fluctuations ")

‘This precedent refutes CSXT’s assertion that the cost and revenuc data associated with
movements from the 2002-2005 Waybill Samples "docs not provide a comparable basis for
evaluating the R/VC ratios of the challenged rates, which were established 1n mid-2007 "
CSXT Op Ev at 26 Preciscly because of changes and fluctuations 1n market conditions over
ume, the ICC concluded that a multi-year average of comparable rates was necessary to make the
best determination of a maximum reasonable ratc over the long run Because any rate
prescription will be for a 5 year period. 11 1s important to prescribe a rate that 1s based neither
upon the peak nor the trough of the business cycle

When the ICC formally proposed the three benchmark approach in Ex Parte No 347
(Sub-No 2), Rate Guidelines—Non-Coal Proceedings, 1995 ICC LEXIS 301 (Nov 22, 1995), 1t
added the RSAM and R/VC > 180 benchmarks 1n response to criticism of using the R/VC comp
benchmark alone Consistent with its decisions in McCarty Farms and South-West Car Parts 0

draw comparable trallic from multiple years of waybill data, the ICC decided to use a 4-year

average of the RSAM and R/VC >180 benchmarks "so as to smooth out annual vanations and
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mimmize the mpact of any year that may havc been aberrational for that carmier™ Rate
Guidelines—Non-Coul Proceedings, 1 S T.B. 1004, 1032-33 (1996)

CSXT's market adjustment would undermine the Board's carelully considered decision to
use a 4-year average of all three benchmarks, by attempting 1o mark-up the R/VC ratios of the
comparable traffic to market conditions in a single year I'he rationale given by the Board in 1ts
carlier decisions — 10 use a 4-year avcrage of the RSAM, the R/VC>180 and the R/VC comp
figures 1n order to prevent thc possibility that data from any onc year could be "non-
representative,” (o "balancc out cyclical fluctuations and provide a better cstimate of maximum
reasonableness from a long run perspective” and to "smooth out cychical fluctuations" and
"aberrations" — 1s just as valid now as i1t was then CSXT notcs that 1t has experienced increased
demand for ral scrvices 1n recent years Yet, traffic data for 2007 shows that total volume for all
Class 1 raillroads was down for the year 2 3 percent, and that CSX'T volumes arc down even
more, dechming 3 4% for the year compared to 2006 (see Exhibn B) Moreover, there 1s
widespread concern that the US economy 1s heading into a recession, which could put further
downward pressurc on prices Thus, CSXT's so-called "market" adjusiment to 2007 R/VC levels

could have the effcct of "locking in" rates at their very peak for the next 5 years

2. CSXT's "market" adjustments are not objective

In Simplified Standards, p 77. the Board required a party introducing evidence of "other
relevant factors” 1o provide the Board with "an objective, transparent mcans of adjusting the
maximum lawful ratc upwards or downwards " The burden 1s upon the party requesting the

adjustment By ostensibly indexing only the revenues and vanable costs of the comparable
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group movements to 2007 levels, CSXT has hardly presented an objective means of adjusting the
maximum lawful rate '°

CSX'I's adyustment to the revenues and varnable costs of only the comparablc group
creates @ mismatch among the three benchmarks Crowley Reply VS at 39 Although the
Three-Benchmark approach relies upon historic variable costs and revenues to calculate all three
benchmarks, CSXT fails to account for the impact of its indexing upon thec RSAM and
R/VC>180 benchmarks What we arc left with after CSX'1's indexing are comparison movement
R/VC ratios that nominally have been indexed to 2007 pnce levels, and RSAM and Revenue
>180 ratios based on averages of 2002 to 2005 historic rates and costs. /d Consequently, while
CSXT purports to adjust the comparison group R/VC rauos to 2007 levels, 1t stll apphes the
"expansion ratio” (the factor resulting from dividing the RSAM by the R/VC >180) based upon
an average of the actual 2002-2005 cost and revenue data, even though higher R/VC ratios
indexed to 2007 levels would produce a lower cxpansion ratio that would require an offsetting
reduction to the maximum R/VC rauos for the 1ssue movements This comparison of apples and
oranges would allow CSXT to apply a much higher R/VC ratio to DuPont than would be proper
Becausc CSXT has made adjustments that only benefit itself, without considering the
countervailing effects of applying its adjustments consistently to all three benchmarks, these
adjustments can hardly be considered an objective and transparent approach.

Furthermorc, the inevitable offsetting cflect is one of the reasons the Board rejected as
unnecessary and mappropriate a nearly 1dentical proposal by BNSF to address the same

regulatory lag concerns cxpressed by CSXT Simplified Standards, pp 84-85 "Because the

'® Although CSXT claims that 1ts "market” adjustment 1s not an "other relevant tactor,” that clearly 1s not the case
See Simplified Standards, p 85 (In order to account for regulatory lag, "parties may present (as "other relevant
factors”) evidence that the presumed maximum lawful rate should be higher, or lower, duc to market changes not
reflected n the companson group or the average RSAM and R/VC > 180 benchmarks *)
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Three Benchmark approach focuscs on R/VC ratios (where price levels are reflecied both in the
numerator and denominator)," the Board concluded that "the eftects of price shifts associated
with an inflationary increase 1n costs should be largely offset, leaving the R/VC ratios
unaffected ” fd at 85. Nor did the Board believe that a revenuc adjusiment was appropnate,
because the RSAM — R/VC >180 ratio also would change, potentially creating an offsetting

eflect to any rate incrcases or decreases attributable to regulatory lag. Id

3. CSXT has not demonstrated that its "market" adjustment is
necessary to reflect changes in the market

Although the Board rcjected adjustments 1o rail costs and revenues as unnccessary and
iappropriate, Simplified Standards at 85, 11 nevertheless recognized at least the potential {or a
regulatory lag effect. and thus permitted the parties to "prescnt (as ‘other relevant factors’)
evidence that the presumed maximum law(ul rate should be higher, or lower, due 10 market
changes not reflected in the comparison group or the average RSAM and R/VC >180

benchmarks " |cmphasis added] CSXT, however, has proposed the same methodology

previously rejecied by the Board precisely because the changes that methodology sought to
account for already were reflected in the three benchmarks CSXT has not demonstrated any
other market changes that are not retlected in the three benchmarks

Although CSXT shows that total revenucs for the chemical group as a whole have
increased from 2002 to 2007, 1t has not demonstrated the cause of those increases or whether the
increascd revenues are aitributable to all, or just a portion, of chemucal traffic CSXT's reliance
upon public data on changes in revenues per unit for general chemical tratiic falls far short of the
transparency requircd by the Board to demonstrate "other rclevant factors " Crowley Reply V S

ar 41
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Both of CSXT's proposcd indexing methods rely upon changes in revenues for an entire
business group rather than for the specific commodity or movements at 1ssuc  There 15 no
evidence that CSXT's chemical business as a whole reflects changes 1in the comparable group
For example, CSX'T"'s website hists 29 major chemical groups within its chemical group business,
with multiple sub-categorics within each macro group /d a1 42 Although CSXT may
catcgorize all these commoditics as chemicals, the actual products are not ncarly as homogenous
‘T hey cover a wade range of commoditics, including sand, plastics, petroleum coke, LPG and
soda ash, that have absolutely nothing 1n common other than being included 1n CSXT's chemical
business group /d Inaddition, CSXT's chemical business group includes I'TH hazardous
matertals, non-TIH hazardous matenals, and non-hazardous materials I these commodities
were as homogenous as CSXT treats them 1n 1ts analysis, they would have to be considered as
simtlar commodities for the purpose of identifying comparable traflic, which neither CSXT nor
DuPont has advocated 1n this case '

CSXT also has not shown that 11s revenuc increases arc duc entirely to market changes
Although market changes may account for some of CSX'1's increased revenue, a primary dniver
in hagher 2007 chemical business revenues clearly has been increases in assessed fuel surcharges
Id at43 Itis not possible to determine from the cvidence submtted by CSXT what portion of
its increased revenues 1n 2007 arc driven by market changes that arc not already reflected in the

three benchmarks and other factors such as fuel surcharge revenuc that 1s independent of the

chemical transportation market I/d at 44
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DuPont has calculated the maximum R/VC ratio for each issue movemcnt 1n three ways.

First, DuPont has applicd the lormula in Simplified Standards to cach of'its three "final ofter”

comparison groups. Sccond, Dupont has adjusted the result of the Board's formula, as descnibed

In 1ts opening cvidence, to account for the "Long-Cannon" factors n the statutc 49U S C.

10701(dX2)(A)-(C)} Third, DuPont has recalculated the RSAM and R/VC > 180 benchmarks, as

described 1n 1ts opening cvidence, to apply the Board's most current and accurate methodology

for calculating the cost of capital DuPont has summanzed these results in the chart below

Maximum R/VC Ratios Based Upon DuPont "Final Offer" Comparison Groups

Niagara Falls Natrium Carneys Point
Movement Movement Movement

Maximum R/VC Ratio Based Upon 290% 330% 333%
Stmplified Standards without "other

relevant factors"'!

Maximum R/VC Ratio Based Upon 272% 309% 306%
RSAM with efficiency adjustment'

Maximum R/YC Ratio Bascd Upon 269% 306% 303%

New Cost of Capital Methodology"

"' Crowley Reply V'S at 31, Table 5
2 Crowley Reply V S at 46, Table 6
' Crowley Reply V S at 48, Table 7
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VIII. CONCLUSION

DuPont respectfully requests the Board to

(1) find that the CSXT's common carricr rates applicable to the transportation of the
commodity between the origins and destinations named in the Complaint are unreasonable,

(2)  prescribe just and reasonable rates for the future applicable to the rail
transportation of DuPont’s traffic, pursuant 1049 U S C §§ 10704(a)(1) and 11701(a), and,

(3) award DuPont reparations, plus applicable intcrest, in accordance with49 U S C
§ 11704 for unlawful rates set by CSXT for the period beginning Junce 16. 2007 to the effective

date of a decision by the Board prescribing just and rcasonablc rates

Respectfufly submitted,

s P —

Nicholas ] DiMichael
Jeffrey O Moreno

Karyn A Booth

Eric W Heyer

Thompson Hine LLP

1920 N St N W, Suitc 800
Washington. D C. 20036

Attorneys for E 1 du Pont de Nemours and

Company
March 5, 2008
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\ Docket No NOR 42100

CSX TRANSPORTATION, INC,
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PART II - REPLY VERIFIED STATEMENTS

1) Reply Verified Statement of Michelle Moore, an Executive Buyer of raw matenals for
E 1 du Pont de Nemours and Company

2) Reply Venfied Statement of homas D Crowley, President, L E Pcabody and
Associates, Inc , Alexandna, Virginia
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BEFORE THL
SURFACT: TRANSPORT'AT'ION BOARD

E1 DUPONT DE NEMOURS AND COMPANY
Complainant,
v Docket No. 42100

CSX TRANSPORTATION, INC

Deflendant,

Sttt Nt vt vt it vt gt Nupt “veget

REPLY VERIFIED STATEMENT OF MICHLLLE MOORE
E [ DUPONT DE NEMOURS AND COMPANY

1. My namc 1s Michelle Moore | am an Executive Buyer for E.I. du Pont de Nemours
and Company ("DuPont") in Wilmington, DE I have been an employce ol DuPont since 1988
In my current position, I am responsible for purchasing Chloralkal raw matenals that DuPont
uses 1n the production of titanium dioxide and other products This includes the purchasing of
chlorine for the DuPont production facilitics at New Johnsonville, TN and Carncy's Point, NJ 1
am submitting this Verified Statement 1n response to claims made by CSX Transportation, Inc.
("CSXT") that "DuPont prelers to have the lowest possible rail rates available so 1t can purchase
product from the cheapest source, regardless of length of haul, number of yard handlings, or the
number of Iligh I'hrcat Urban Areas that must be traversed to transport the product to
desunation " CSX'| Op Ev.at 8 That staiement simply 1s not true.

2 Chlorince is the basic raw matenal in Chloralkali commodities No alternative 1s
available Therefore, 1t 1s esscntial for DuPont to have a reliable and stcady source of chlorine

3 DuPont cannot purchase its chlorine from just any source Iiach DuPont

production facility must cerlify the chlorine for quality and specifications belore the chlorine can



be accepted 1n the manutacturing process Furthermore, n order to avord production shutdowns
due to a lack of raw matenial and because a single source often cannot supply DuPont with all the
chlorine 1t needs, DuPont requires that there be at least two sources of chlorine for a production
facility

4+ .
|
' 1 includes consideration of the closcst source of chlorine for each
DuPont facility, which usually, but not always, has thc most cost efiective freight rates.
Furthcrmore, DuPont requires route nisk assessments for all TI11 transportation DuPont requires
the shorter transportation route, 1f the matenal 1s available from the supplier However,

sometimes a supplier has production problems that compel DuPont to obtain chlorine ifrom a

source further away - |
Y (.

supplicrs have every incentive to provide chlorine to DuPont from the nearest production source
Ultimately, however, the supplier's production schedule, not DuPont, determines the supply point

for chlorine

5
A  DuPont does not
purchasc chlorine for Carney's Point from PPG Industries at Natrium, WV, because PPG's

chlorine has not been qualified for use at Carney's Point

I All shaded text 1s CONFIDENTIAL or HIGHLY CONFIDENTIAL information that has been redacted from the
public version of this pleading



6 At New Johnsonwville, TN, DuPont primarily receives chlorine by barge from
Natrium, WV, because that 1s considered the safest mode of transport. 1lowever, DuPont also
recetves chlorine by rail from both Natrium and Niagara Falls because there is insuffictent barge
capacity 1o supply all of that facility's chlorine nceds and because PPG's Natrium production
plant cannot supply all of the chlorine consumed at New Johnsonville

7 Transportation risks are a major factor mn the supply sourcing decisions made by
DuPont CSXT's assertion that DuPont sources 1ts chlorine from the cheapest source regardless

of nsk sumply 1s untrue



VERIFICATION
STATE OF DELAWARE )

)
CITY OF WILMINGTON )

1, Michelle Moore, verify under penalty of perjury that I have read the foregoing Reply
Venfied Statement of Michelle Moore, that I know the contents thereof, and that the same are

true and correct. Further, I certify that | am qualified and authorized to file this statement.

T Wowetle ™«

Michelle Moore

Swormn to and subscribed
before me this day of FebruaryZJ¥; 2008
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I. INTROD 10N

My name 1 Thomas D Crowley | am the same 'homas D Crowley who filed a venfied
statement 1o this proceeding on lebruary 4. 2008 (“Opening VS7) on behalfl of E 1 duPont de
Nemeours and Company (* DuPont” ) My gualifications and experience are attached to my Opening

VSas I xlubn_(1TX -1)

DuPont s 1equesuny that the Surface Transportation Board (“*STB *) prescribe reasonable rates,
sen we terms and reparations associated with the transportation of chlorine via CSX Transportation,

Inc ( CSXT ) tor the following three (3) movemcents

I Niagara balls NY to New Johnsonville, TN (“Niagara Falls Movement™).
2 Natrunm. WY to New Johnsonville, TN (“Natrium Movement™). and

3 Niagara Falls. NY to Caineys Point. NJ (“Carneys Point Movement™)

In my Opening VS | applied the STB’s procedures tor the Three-Benchmark Methodology
specified mn the STB & September 5 2007 decision i Ex Parte No 646 (Sub-No 1) Sumplified
Stencharddy for Renl Ree Canves ¢ Samphified Standards™) and provided the tollowing intormation in

support ol DuPont ~ 1equest

1 The revenue 7 vanable cost ( "R/VC™) ratio for each of the 1ssue movements.

IJ

The selection of comparable CSX | movements from the STB's Unmasked Confidential
Way bill Sample (*Waybill Sample” ) tor CSX 1 for each year 2002 through 2005.

[Ps ]

The upper houndary of the R/VC ratio lor the comparable group (referred to as the
“Masimum R/VC Rauo™) for each of the issue movements following the STB's
procedures speeified m Simphfied Standards.
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4 The dennfication and quantitication of other relevant factors. and

5 The rehet w which DuPont 1s entitled for each 1ssue movement

Simultancous with the filing of DuPont s Opening ¢vidence on February 4. 2008, CSXT filed
s Opening evidence 1n this proceeding  In this Reply statement, | eritique and respond to CSXT s

Opening evidence and incosporate some revisions to the analyses included 1n my Opening VS

My Repls venfied statement ( "Reply VS °) summarnizes the analyses | have performed and my

results are summarezed under the tollowing headings and m the accompanying Exhibits

Il Revenue/Vanable Cost Ratios for the Issue Movements
I DuPont s Final Maxnnum Revenue/Vanable Cost Ratios 1o the Issuc Movements
IV Other Relevant Factors

vV  Rehiet lfor DuPont



II. REVENUE / VARIABLE COST
I10OS FOR THE ISSUE MOVEMENTS

[ he first step in the S 'B”s Three-Benchmark analysis 1s to calculate the R/VC rauo for the 1ssue
movements o develop a R/VC ratio, the rates and vanable costs for each movement necd to he
developed These three components were included m my Opening VS lor each 1ssue movement and
remain unchanged in this Reply filing  CSXT included these same components in its Opening
evidence  Txhibit (TDC-9) compares DuPont’s and CSXTs calculations of variable costs, rates
and R/V{ ratios [ur the 1ssue movements My cntigue of CSXT s Opening evidence as 1t relates to
rates. vartable costs and R/VC ratios for the 1ssue movements is discussed below under the following
LpICcs

A Rates for the Issue Movements
B Vanable Costs for the Issue Movements

C  RV( Ratos for the Issue Movements

A. RATES FORTHE
ISSUE MOVEMENTS

Dupont’s 3Q07 1ates (sncluding the July 2007 fuel surcharge) for the 1ssue movements are

shown 1 Table 1 helow

= Cahibr_(1DC -1 through Exhibi_{1DC-8) weie included with my Openmg VS



Lanle |

3007 Rates Per Car {lacluding kuel Surcharge) for Issue Movements

Seragra §alls - Natium - Niagra | afls -
ltum Nuw fohsons e Nus fohnsensille € arneys Pomt
) 2) i} £)]
I Total Rty Portoar - 3Q07 L w7z 599375 %4 RY6 60

4 Gpening VS Table )

CSXT agrees with DuPont’s rate caleulations for the 1ssue movements -

B. VARIABLE COSTS FOR
TUE ISSUE MOVEMENTS

In the S1B's October 30. 2006 decision in Ex Parte No 657 (Sub-No 1) Maror Issues in Rail
Rute Cenes " Majur Issues™). the S1B revised the vanable cost procedures for rate complaints.
deciding that vanable costs would be caleulated using the S I'B™s Uniform Railroad Costing System
{"URCS )} Phase L1l cost program without adjustments  11he S T'B alvo identified the nine nputs to
calculaie unadjusted vanable costs lor anissue mosement  [nmy Opening VS. 1 followed the SIB's
procedues in calculating the 1ssue movement vanable costs

CSXT tollowed the same procedures in calculating the 1ssuc movement vanable costs 1n

Opening  [able 2 below shows the two inputs where DuPont and CSXT used ditlerent values

= CS)1 ~electronie workpipers show o diflerent rate calculations tor the Natrium and Carneys Point movements
One 1ate calkeulanion uses DuPom « males to calculate the hiel surcharge tor the 1ssue movements and that calculation
agrees with DuPont & rate calculation  [he other rate ealculation uses CSAT s miles to calculate the fuel surcharge
tor the sstie movement amd this cieates a ninor difference in the rates as shown on Exlubi_{ TDC-9)  As discussed
in the nex section the use of CSXT s miles tor costing the 1ssue movements 15 Inproper



Table 2
hflerences in_URCS Phase ([[ Cost Program [nputs for the Issue Moy nts
Niagra Falls - Natrtum - Niagra Falls -
Item New Johnsonville  New Johnsonville Curney Point
{) ) 3) 4
| 1 vaded Miles
a Dulont 8807 728 5883
b CNXT 880 7 1476 5790
v CSXT over (under) DuPom 00 M8 93
2 Commoduy (3-dign ST1CCY
a1 DuPont 281 281 281
b (SXT 2812 2812 2812
Source Exiubit_(1DC-9)

As shown in [able 2 above, DuPont and CSXT differ on the loaded miles for two ol the 1ssue
movements and the S TCC kevel used to calculate the loss and damage portion of vanable costs for
all three issue movements

CSX|1 sloaded nules for the Natrium and Carneys Point movements (Columns (3) and (4)) are
not based on the $ '3 s procedures  CSXT relied on internal data which the STB expressly rejected
in Simphiied Standards at pages 83-84

DuPout relted an the miles gencrated from the PC*MuledlRail program (Version 10) available
from Al K Technologies (" ALK ") ALK s the contractor used by the S 1B to add the movement
mules to the Waybill Sample that are used by the STB to caleulate varniable costs {or the movements

in the Wayhill Sample using the URCS Phase 111 costing program  The miles used by ALK in the



-6

Waybill Sample are trom the same data base underlying the PC*Miler|Rail program ¢ Stated
difterently. the nules tor all the comparable movements taken trom the Waybill Sample are based
on PC*Mifer|Rail and the 1ssue movement miles need to be from the same source

1 he secound input difference is the STCC code used in the URCS Phase HI cost program to
identify loss and damage costs  DuPont used a 3-digit STCC of 281 while CSX | vsed a 4-dignt
STCC o 2812 The URCS Phase 1] cost program produces slightly higher variable cost results, for
loss and damage when the 4-dignt SICC 2812 1s used  DuPont used a 3-digit level 1o develop the
1ssue nun ement variable costs in this proceeding and the two other concurrently filed proceedings?
while (SN used a 4-dignt STCC only n this proceeding and a 3-digit §71CC 1n the 1wo other
proceedings

Table 3 below compares the 3Q07 variable costs presented by DuPont and CSXT for each of
the three 1ssue movements and shows the ditference in variable costs caused by the differences in

inputs described above

1

This can be confirmed by reviewing the miles comamed i the Way bill Sample for the 1ssue moyement records
cimmated by CSX | from the comparable group  For example, DuPont used 588 3 nules 1o develop the vaniable costs
for the Carness Pomnt Movement  As shown on Exhibit_{TDC-12), all ten (10) movements narhed witha 3" in
Cofumn (1§ that mosed between Niagara [ ails (FSAC 17780 i Column (4)) and Carners Point {(FSAC 39880 in
Column (6rare records from the Way bill Sample that CSX 1 wdenufied as 1ssue movements  Each of these movements
has 88 3 luaded mules (Column (15)) 1¢ the same miles used by DuPont
STB Dochet Nos 42099 and 32101

[r
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lable 3
Comparison of DuPont’s and CSAT's ( alculation
of URCS Phase 1]] C o5t Program Variable Costs Per Car

Nuagra 1§ alis - Natrium - Nuagra [ alls -
L m New lohpsonville  New Johnsenville  Carney s ot
th 2 h i)
l QU7 Vantable € ost Per G - DulPom £ 1 Y3 25 $171252 $1 47265
2 Q07 Varahle Cov Por Car - C S\ - S U9 34 $1 73801 $1.358 48
i AL oser (undert DulPon 2 129 S5 52 1314 17)

L1 ambit_{10C-9)

[able 3 demonstiates the ameunt that CSXT overstated 1ts 3Q07 vanable costs for the Niagara
Falls and Natruim Moy ements and the amount it understated the 3Q07 vanable costs for the Carneys

Point Movement

C. R/VC RATIOS FOR
THE ISSUE MOVEMENTS

Fable 4 below shows the R/VC ratios for each 1ssue movement as calculated by DuPont and

CS8X1

t nlh||. 4
Companison of DuPont and R/VC Ratigs for the Issue Movements
Ningra | ais - Nutrium - Nuigra | alls -
liemy Nuw Juhpsonville  New Jolisonville  Carngys Pou
M i2) N (4)

1 R ¥v{ Rauw - DuPoni & 40, 150 133%
2 RMU Kol -( 4X11L A6lMq 141% 1167,
= Ialuby (THC-




As shown o Table 4 above. CSX1's and DuPont’s R/VC rattos for the Niagara Falls
Movement are the same  CSXT's R/VC rauos for the Natrnum and Carneys Point Movements are
dilTerent fiom those calculated by DuPont because of CSX I”'s improper caleulation of variable costs
Both Dul’ont and CSX'1 agree that the R/VC ratios for the three 1ssue movements are significaptly

hugher than the STB s junsdictional threshold of 180%
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111. DUPONT'S FINAL IAXIMUM REVENUE / VARIABLE
COST RATIOS FOR THE ISSUE MOVEMENT.

The S 1B s decision in Simphified Standards specified the procedures to develop the Maximum
R/VC Ratio for the 1ssue movements using the Three Benchmark Methodology  In my Opening VS,
| presented the results of my imitial analyses following the S T'B procedures [ have reviewed CSXT's
Opening evidence and based on that review have revised my opening evidence My revised analyses

are sumnuarized below under the tollowing topics

A Sclecuon of Comparable Movements

B DuPont s }inal Maximum R/VC Ratios for the Issue Movements

A. SELECTION OF
COMPARABLF, MOYEMENTS

In my Opeming VS. at pages 8 through 10, 1 explasned how [ selected the comparable
movements from the S TB's Wayhill Samples tor 2002 through 2005 to develop comparable groups
for each of the three issuc movements At pages 18 through 24 of its Opening filing C5X1
vxplained how 1t selected the single comparable group that itapphied to all three moyements atissue
My discussion of the comparable movement selection process 1 contained under the following
headings

1 Compansonof DuPont’s [ hiree Comparable Groups to CSX [ 4§ Single Compurable Group

1

Review ol CSXTs Comparable Group

[V ]

DuPont s Final Comparable Groups
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1. Comparison of DuPont’s
Three Comparable Groups to
CSXT’s Single Comparable Grou

Inmy Opening VS 1included three separate comparable groups. one lor cach 1ssue movement
CSX | mcluded only one comparable group and used n Io all three 1ssue movements | have
developed a comparnisen ot CSX | s single comparable group to each of the three comparable groups
trom my Opening VS

Pchabit_(TDC-10) compares my imibhal comparable group for the Niagara Falls Movement to
the imtial comparable group presented by CSX1  Exhibi_( 'DC-10) 1s broken mto two sections
The fitst secuion fists the movements in my Opening VS comparable group (“DuPont Section™)
These movements are color-coded 10 wdentifv whether or not they were included i CSXT's
compatable group  Movements shaded in blue were included in CSX I''s opeming comparable group
and must be imcluded in the final comparable group (discussed later in my tesiimony) Moyements
shaded n sellow were not included i CSXT s comparable group  1or the yellow-shaded
mosvements, 1 identitied one or more of the following reasons as 1o why that particular movement

was not included in CSX s comparable group based on CSXT s opening description ol 11s selection

criteria
I The STCC was other than 2812815,
2 The miscellaneous charges were zcro
3 It wasdentified as an 1ssuc movement.

4 The ongin or destination 1s in Canada,

wh

A short hine or switching ralroad 18 involved in the movement. and/or

6 Ihe movement represents cither a multiple car or unit train shipment
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Tl apphcable reasoniy) for exclusion from CSXT s comparable group is/are wentified by numbers
1 through 6 {corresponding to the above six reasons) which numbers were placed to the lelt of each
vellow-shaded movement on Lxhibit_(TDC-10)

I he seeond section of Exhubit_(1DC-10} lists the movements n CSX 1 s comparable group and
compares them to the comparable group | subnutted for the Niagara | alls Movement (“CSX 1
Section ) CSXT's movements are color-coded to idenuly whether or not they were included inmy
openimg comparable group  Movements shaded 1n blue were included in my opening comparable
group and must be included 1n the final comparable group < Movements shaded i green were not
included 1 my openig comparable group  For the green-shaded movements, | identified one or
more of the tollowimg reasons as 10 why that particular movement was not included in my opening
compatable group

1 The mules for the movement fell vutside of the mileage range specified in my operung

selection eniteria 1 ¢ . outside - /- 150 miles of the mules for the 1ssue movement rounded
to the nearest 50-mile increment.

1J

The mos ement did rot have a hazardous STCC. and/or

3 |he movement had a rebill code uther than Zero

Extubit_(TDC-11) contains the same comparisons for the Natrurm Movement I-xhibit_(TH('-
12} vontains the sume comparsons for the Carneys Pomnt Movement My discussion ol the redasons
for the ditferences between CSX s single compuarable group and my three comparable groups 1s

contained in the following section

2 These are the same movements shaded m blue in the DuPont Section of Fxhibin (TDC-10)



2. Review of CSXT's
Comparable Group

My review and entique of CSX [y comparable group. and how 1t relates to the comparable
groups | included in my Opening VS, are included below under the tollowing wopies
a  Use ol a Single Compaiable Group
b Idenufication of Issuc Muvements
¢ Movements without a Hazardous S 1 CC
d Comparable STCC s
¢ Miscellaneous Charges
i Canadian Movements
g Muluple Cur Movements
h  Short Line Ratlroad Mosements
1 Length ot Haul
#. Use of a Single
Comparable Group
In my Openming VS [ included three separate comparable groups vne for cach issue
movement  CSXT included only one comparable group and used 1t for all three 1ssue movements
CSXT ~ appliwaton of single compurable group to three separate and distinct 1ssue movements 15
contrain 10 Simphiticd Standards
In the discusston of the |hree-Benchmark Methodology in Simplified Swandards, the STB makes

several1elerences o 1ssue movement” . “comparable group™and® challenged rate™ in the sigular

® See 1ot eample Sumplified Standards a6 16 17 18 and 21
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Simplitied Stapdards 15 clear that there must be a4 comparable group applicable to each ssue
movement or “challenged rate ™ As DuPont has challenged three separate 1ssue movements. each
with sts own rate. a separate and distinet comparable group 1s required for each 1ssue movement
CSXT huas not tolluwed the S UB’s procedurcs
b. [dentification of
Issue Movements

Simplified Standards reguires that 1ssue movements be excluded trom the comparable group
In my Opening VS. Lidenuficd 1ssue movements o the Wavbill Sample us any movement from the
1sstie mesement ongin 0 the 1ssue movement destination with the 1ssue movement $TCC and
traveling in a DUPX car These movements were excluded from my comparable groups

In CSXT s openimg CSX'1 dentified 1ssue movements 1n the Waybill Sample, and excluded
them hom the comparable group, using the same cnotenia | did with the one exception  CSXT
excluded more than mosements 1n DUPX cars

| agree with the 1ssue movements that were whenuified by CSXT 2 However. | take cxception
to how USXT ¢ncluded the 1ssue movements

As CSX T used a wingle comparable group for ali three 1ssue movements. CSXT excluded from
s comparabie group ail Waybill Sample movements for ali three 1ssue movements  As noted above,
Sumplitied Standards requtres a comparable group for each separate issue movement and challenged

rate and ( $X ] did not mect this requirement

I pDuPomt womparable movements that were idenufied as 1ssue movements by CSX T are denufied with a 3" in
the DuPont Section of Kxhabit_{ TDC-10) Exhibii_(TDC-11) and Exhubst (TDC-12)
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In Reply Fhave excluded the 1ssue movements identified by CSXT but have done so scparately
for each 15sue movement  Stated dilferently. in my {inal comparable group for the Niagara Ialls
Movement included with this Reply. [ have excluded all Niagara Falls to New Johnsonville
moyements from the comparable group but have included any movements between Natrium and
New lohnsonville or Niagara Falls 1o Carneys Point as these two latter movements are not 1ssue
movenments for purposes of the Niagara [ alls Movement [ exciuded the 15sue movements tor the

Natrium Movement and the Cameys Point Movement in the same manner

¢. Movements without
a Hazardous STCC

As stated in my Opening VS al page 8. one of the selection entena was that the movement had
1o be classitied as a haszardous commodity in the Wayhill Sample A review of CSXT s comparable
group idenufied several movements that would haye met my selection critena for cather the Natrium
Mosement or the Carneys Point Movement except that the movement did not have a hazardous
SFCC w the Waybill Sample® In Reply. [ have added the movements from CSXT's comparable
group that meet the selecuon enitena of the Natrium Movement and Carney’s Point Movement to

m) final comparable group lor each 1ssue movement

d. Comparable STCC's

One ot the comparable group selection cnteria identified at page 8 1n my Openming V'S wis that

the cummodity had te be classified as a TTH because the 1vsue movements of chlonne are classified

2 CSX1 comparable movemients that do not have a hazardous $ 1CC are wdentified with a* 2* in the CSXT Section
of Extiubit (TDC-10) Extubit_(1DC-117and Exinbit_(1DC-12)



as [T This entena was based on the special handhing requirements for FIH commodities when
moyed by talroad

In Opening CSX | 1estricted 1ts comparable group to a single TTH commodity. 1 ¢.. ¢chlonne,
STCC 2812815 At pages 23-24, CSXT presents two explanations as 1o why anhydrous ammoma
movements and other | 11 movements are not comparable to the issue chlorine movements  Neither
of CSXT’s explanations has any ment

Mist CSXT presents information companng the amount of chlorine and anhydrous ammonia
that are shipped by rail and attempts to draw a distinction between the markets for cach commodity
CSX |~ figures me unsupported and irrelevant CSX | has presented no evidence that the rates for
these commodities are developed in a different manner  The guidhng principle 1s that both
commaodittes are classified as [1H and are handled i the same manner when moved by CSXT which
mdahes them comparable

Second, CSXT claims that many anhydrous ammoma movements pass through fewer mayor
ctties than ¢chlorine movemenis but provided no support  In response to CSX1 s assertion, DuPont
idenufied the High Threat Lrban Areas (11 I'LA™) and other major cities through which each of
the 1issue moyements travel and compared them to the HTUA and other major cities through which
the mor ements 1n DuPont s comparable proups travel & This analysis shows that the number of

L A and other major cities for each movement 1s sumply a tunction of the origin, destination and

route of the moyement and not the commodity

2. See CSXT discovery documents CSX-12100C-000155 and 000156 mcluded in my electronic workpapers
L osee my electronic workpapers lor this analysis
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I or example. the Niagura Falls Movement travels through four HTUA and two other major
ciues which s simply a tunction of the ongin. destination and route of the 1ssue movement Many
of the comparable movements. both chlorine and other TIH commodiues. travel through fewer
HTL A and other major eities Huwever. a review of the routes 1or the chlorine and the anhydrous
ammuonia oy ements included in the comparable group show similanty in the numberof 11 TUA and
uther major cities for those movements

Conunuing this comparison the Natrium Movement travels though only two HTUA and onc
other magor ity Virtually all ot the comparable movements traveled through more HTUA and
major Llies

I alls. the Carneys Point movement travels through three 11 TUA and no other majorcity The
majority of the comparable movements travel through three or more H1UA as well as other mayor
clties

In summan. CSXT s contentions that anhydrous ammonia and other ‘I H movements are not
compa able to the 1vsue chlorine movements because the rates are caleulated differently or there are
fewer HUAs or other major cities on the route are withoutl merit

M final comparable group for cach 1ssue movement mcludes all TIH movements trom the

Way bill Sample that meet the specitied selection criterta lor euch particular 1ssue movement

e. Miscellanecus Charges

Miscellaneous Charges is a field i the Waybi)l Sample that 1s separate trom the freight revenue
ficld In caleulaung the RSAM and R/VC ,, ratios. the STB calculates the revenue for each

movement i the Waybill Sample by adding miscellaneous charges 10 the treight revenue In
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calculating the R/VC ratio for the movements 1o each comparable group, 1 Jollowed the same
procedme

CSX1 also tollowed this procedure tor the comparable movements it selected However, CSXT
used Miscellancous Charges as a compadrable movement selection enitena Specafically, in Opening
atpage 21 CSXI states that it “eacluded from its comparison groups any shipments to which a fuef
sutcharge did novapply — As the Waybill Sample does not hay e a lield titled * fuel surcharge * CSX1
excluded all movements where the miscellaneous charges were sero Y CSXT's exclusion of
mosements with no miscellaneous charges is improper for at least three reasons

Fust CSXT provides no evidence ol a fink between fuel surcharges and miscellaneous charges
reported 1n the Warhill Sample  The Waybill Sample User Guide provided by the STB along with
the Wayhill Sample defines Miscellaneous Charges as “The total of all miscellancous charges,
excluding transi and treight revenue charges, shown in dollars ™ The defimtion clearly makes no
refervnee to fuel surcharges

Second. CSXT does not provide any evidence that it 1eports fuel charges separately in the
miscellaneous charges field ol the Wayhill Sample or that fuel surcharges are the only monies
reported 1n the mmscellaneous charges field

Tasthy CSXT atiempts to jusuity its excluston ol movements with no miscellaneous charges,
which ¢ SXT equates to tuel surcharges by stating that fuel prices have nearly tnpled from January
2002 1o Tanuary 2008 and more than doubled from January 2002 1o December 2003, the ume pernod

I

covered by the Wavhill Sample &= CSX1 gives the impression that it was not compensated for

= Dufont comparable movements with zero misceilaneous charges that were excluded by CSXT are 1dentified
with a 2" w1 the DuPom Sevtion of Exlubu_{ 'DC-10). Extubit_(TDC-11}and Exhibat_(1DC-12)
See footnote {7 on page 21 of CSX 1 s Opeming evidence

=
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increasing fuel prices if there was no fuel surcharge shown for a movement  Fven assummg that the
miscellancous charges did reflect fuel surcharges the lack o miscellaneous charges dves not mean
that CSXT was not compensated tor increasing fuel prices
Rutes toy ranf tratlic and therefore rates lor the compurable movements, are adjusted by the

Rail Cost Adjusiment ] actor ("RCALT) orsome vanation whether they are tanff moves or contract
moves A major component of the RCAF 1s fuel pnices  Exhibit_( 'DC-13) contains a comparison
of the inerease nthe EIA L S No 2 Diesel fuel pce cited by CSXT and the fuel component of the
RCAI  Asshown m Fxhibit_( TDC-13) the fuel component of the RCAI increased at a laster rate
than EIA sL % No 2 Diesel price Specitically the fuel component of the RCAF nearly quadrupled
tfrom 1Q02 to 1QU8 und more than (ripled from 1QU2 to 4Q05  Even 1f there was no separate fuel
charge the rate adjustment mechamsam. ¢ g . the RCAF, was captuning the increase in CSXTs fuel
prices

On a final note ( SXT's exclusion of movements with sero miscellancous charges improperly
increases the R/VC rauo lor the comparable group as movements with miscellancous charges have
higher R/VC ratios than movements with zero miscellancous charges  CSXT's selection process
1esulis in the highest possible R/VC ranos for the comparable group

I on the gboy e reasons, CSX1 s exclusion of comparable movements simply on the basis of zero

miscellancous charges 15 improper

f. Canadian Movements
In my Opentong VS | did nat use a Canadian origin or destination as a comparable movement

selection cnternia CSXT states at page 21 of its Opeming, that mosvements with an origin or
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destination in Canada were excluded trom the comparable group because the STB does not collect
vost and revenue data lor movements in Canada by Canadian carriers

CSXT s correet 1n ity characterization of how the S1B collects cost and revenue data for
Cunafiem carners  The problem with CSXT s logic 1s that 1t excluded movements handled by aU S
carrier. namely CSXT

All ot the movements included in my Opeming VS comparable groups are movements that are
ongmated and terminated by CSXT and no Canadian carriers are involved 1n the movement of that
traffic & In fact 1f a C anadian carner was immvolved in a movement, the movement would notbe a
local CSX 1 movement and would not be selected

| treated these moyements in the same manner as the S 18 treats them m the Waybil) Sample
and in the calculation ot the RSAM and R/VC ,, ratios 1 hese movements travel only a few miles
i Canada® The vanable costs in the Waybill Sample cover the movement from ongin to
destimauont  The revenues retlect the revenues for the entire movement  For purposes of the

RSAM and R VC .. caleulations. the STB treats these movements as domestic U S movements £

DuPont comparable mosements that were identified as Canadian movements by CSX T are identified with a “4"

m the uPont Seetion of Cxhibu_(TDC-10). Exhibn_{TDC-11) and | xbwbit_{ 'DC-12)

See Lalibi_(§DC-14) for o hisning ot the Canadian movements included in the final comparable groups lor the
issue movements, the miles in Canada and the percentage of total movement miles s Canada  As shown on
Cxhibie (1DC-143 the longest movement i Canada equaled 42 4 mules and the tighest percentage of total
menement ntles n € anida equaled 8 3%  Many of the movements traveted only 10 7 miles in Canada or less than
29, 0f the 1otal indes

= [h~can be venfied hy costng the Canadian movements 1 the Waybill Sample as CSX 1 local movements using
the U RUS Phase 1T cost prograim and the imovement characteristics mcluded in the Wasvbill Sample  The loaded
miles shown lor the Canadian movements m the Waybill Sample can be verified as the nules for the enure
mos ement including the miles in Canada by using PC*Miler  Rail

{Tus information was provided 1o 1 L Peabody & Assuciates, Ine by the STQ statTat o January 29 2008 meenng
i the SEB vifices alvo attended by CSAT
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Based on the above, CSXT s excluston [rom the comparable group of CSXT local movements

onginating or terminating in Canada 15 erroncous

g. Multiple Car Movements

In my Opening VS, [ included a muluiple car movement m my comparable groups 1if the
movement met all ol the selection critena 2 CSX 1 excluded all movements that were not single
car mosements

Simphticd Standards exphieitly allows the inclusion of movements with ditterent cost
characteristics as the STB stated. at page 17 *  that movements with different cost characteristics
may be included 1in the companison group™ and  there 1s no reason  to presume that the R/VC
1atios  should be ditterent

CSYT sexelusion of comparable movements simply because they hay e more cars than the 1ssue
moyements ts unsupported 1 have included one multiple car movement in the final comparable
group tor the Niagara Falls Movement. two mulupie car movements in the final comparable group
for the Natnum Movement and six multiple car movements 1n the final comparable group for the

Carness Pomt Movement

h. Short Line
Raillroad Movements

CSX | stated on Operning. at pages 20-21, that it excluded all movements that “were onginated

or terminated by a short-line or switching carner based on the Freight Station Accounting Code

L Dupom comparable movemenis that are muluple car movements are identified with a *6" 1n the DuPont Section

of I"vubn_( 'DC-10) 1 xfubit (TOC-11) and Exhibit (1DC-12)
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( FSAC )imformation reported inthe CWS ™ CSXT identified these movements as movements with
an urigin or destination FSAC beginning with a 6"

| did not exelude these movements from my comparable groups inmy Opening VS as the FSAC
was not ane of my selection eritena 2 | could notventy CSX s claim that FSAC™s beginning with
a4 6" were short-hine or switching carniers  1n order 1o elmunate this area of dispute, | have accepted
CSXTMs positen and eliminated 1wo such movements from the comparable group {or the Niagara
Fulls Movement  There were no such movements in my Opemng VS comparable groups tor the
Natrium Movement or the Carneys Point Movement

By ehminaung these movements. [ am not agreeing with CSXT s position on short hine railroad
movements  [n the Warvbill Sample the STB treats these as CSXT local movements and applies
C'SX1 sunncostio the entire movement when calculating the vanable costs This demonstrates that
these movements ongnate and terminate on CSX1 and are controlled by CSX|1

1t the §TB considered these movements other than CSX T local. they would apply regional unit
costs o the non-CSX 1 portion vf the movement and CSX T umt costs to the CSXT portion and
clagsify the movement as interline  For example, a joint short line castern railroad plus CSXT
movement would be considered as an interlme forwarded movement on the short line ratlroad and
an inter hine recen ed movement on CSXT  From a cost of sernvace perspective, the shorthine Phase
111 costs would be based on Eastern Regilon unit costs and include an origin terminal cost. applicable
hine haul costs and mterchange costs  1he CSXT portion of the movement (the interline recerved

portion) would include interchange costs applicable line haul cosls and a destination termunal cost

1]
= DulPont compdarable movements that were identified as movements involving a shor-line o1 swirching carrier are

wdentified with a 5" 1 the DuPont Section ol Exlbn (TDC-10) Cxhibi_i 1 DC-11) and Lxhtbn_(TDC-12)



These costs would clearly be greater than the costs for a Jocal move because of the mtroduction of

interchange costs for both rarlroads and the resulting R/VC rativ would be lower

1. Length of Haul

In my Opemng VS at page 9. | explamed that one of my selection critena for comparable
movements was loaded miles within a runge of plus or mimus 150 miles of the 1ssue movement
loaded mules rounded to the nearest S0 miles  This resulted in milage ranges of 750 to 1.050 miles
for the Nagara Falls Movement. 550-850 miles lor the Natrium Movement and 450-750 nules for
the Carneys Point Mosement

In Opening. CSXT s selection criteria was much broader, 1 e . CSX'T inciuded movements in
the comparable group with mileages as low as 211 mules and as highas 1,576 miles 1 he difference
m length of haul fo the comparable novements s the mam reason why DuPont did not include

many ol the mosements selected by CSXT &

CSX1 s broad mileage range includes many moyvements that are not comparable to the 1ssue
mosements  Porexample, the Niagara Falls Movement travels 880 7 miles 1n the loaded direction
CSXT has included moyements with loaded miles as low as 210 8 mules, less than 25% of the length
of the Niagara | alls Movement

To demonstrate the problem with CSX's maleage range. | performed an analysis of URCS
Phase |11 vanable costs tor a movement that was included in hoth my comparable group and CSXT's

comparable group 1 developed the variable costs for the example movement changing only the

= O8I womparable mosements that are outside the mifeage range used by DuPont are identified witha 1™ i the

CSAT Secton of Exlubn_( TDC-10) Exlubnt (TDC-11) and Lxhibit_(1DC-12)



223-

miles traveled by the movement and leaving the other characiensncs the same | started with the
assumption that the movement traveled 50 miles and increased the miles in increments of S0 1then
plotted the vanable cost per ton-mle results for cach distance to develop the trend line shown on
Exhibi_¢ 1DC-15) [ then idenufied the point on the cost per ton-mile curve that corresponded to
the lower and upper mileage boundaries in the comparable movements for buth DuPont and CSXT
As seen on Exhibit_(TDC-15), the range in cost per ton-mule for CSX1°s mileage boundaries 15
much greater than the range for DuPont s nuleage boundarnies In other words, by extending the
mileage boundaries to several hundred miles shorter or longer than the 1ssue movement, CSXT has
included a much greater vanation in costs of providing service On Exhibi_{ 'DC-15). CSXT’s
range 11 vanable costs 1s Irom $0 04067 per ton-mule 10 $0 02123 per ton-nule DuPont’s range 1s

Irom SO (02438 per ton-nule to $0 02268 per ton-mile

[he reason the change mm vanable costs 1s significant 1s that vanable cost sets the floor for rate
making putposes The contribution made by captive trafTic (the differential between the rate and the
varnable cost) 1s approximately the same, as the S1B 8 maximum rate procedures produce the rate
ceithng With those two facts in mind, movements of shorter haul captive tratfic will command
higher rates (measured on a mills per ton-mile basis) than movements of longer haul captive traflic
Stated difterently. shorter haul captive movements will have higher rates (measured on a mills per
ton-mtl¢ basis) than longer haul captive movements, all other things held constant By beginning its
comparable group at the 200-mile range and ending over 1.500 miles, CSXT has in¢cluded moves that
are not comparable because ot the differences n the length of haul By comparison, DuPont's

narrow muleape range results 1n the selection of similar movements



3. DuPont’s Final
Comparable Groups

DuPont’s final comparable groups for each movement af 1ssue are discussed under the following
toptes
a  Modilication o Opeming Comparable Groups

b Density Critenia

a. Modification to Opening
‘omparab roups
Maodifications to DuPont’s Opening comparable groups and development of the final

compurable groups are discussed below for each 1ssue movement

(1) Magara Falls Movement

Based on my review of CSX1 s openmg evidence. [ have made two modilications to my
apening comparable group o' 31 movements tor the Niagara Falls Movement  The first modification
t» the ehimmation ot one 15sue tratfic movement ‘1 he second modification 1s the elimination of two
short-line railroad movements

Exhibu_(TDC-16j contains my final comparable group ot 28 movements for the Niagara Falls
Movenient  The moyements shaded in blue are movements that were included in CSXT's opening
comparable group and based on Sunplified Stapdards must be included n the final comparable

vroup [he moyements shaded in yellow were not included in CSXT's opening comparable group



(2) Natrium Movement

Based on my review of CSXT s opening evidence 1 have made two modifications to my
opening comparable group of 88 moyveinents for the Natrium Movement | he first modification 1s
the chimmation of one 1issue morvemen  1he second modification 1s the addition of twelve
movements from CSX 1 s comparable proup that met my selection eniterta as they are hazardous
movements even though they do not have a hazardous S1CC 1n the Waybill Sample

Fxhibu_(FDC-17) contans my final comparable group ot 99 movements for the Natrium
Movement  The mosements shaded in blue are movements that were included in CSXT''s opening
comparable group and based on Simplified Standards must be included n the final comparable
group [he movements shaded in yellow were not included in CSXT s opening comparable group

T'he movements shaded in green were added from CSXT s opeming comparable group

{3) Carneys Point Movement

Based on my review of CSXI s opening evadence, | have made two modifications to my
vpening compardble group of 164 movements for the Carneys Point Movement  The first
modification 1+ the elimination of ten issuc movements  The second modification 1s the addition of
fifteen movements trom CSXT's comparable group that met my selection cniteria as they are
hazardeus moy ements even though they do not have a hazardous STCC in the Waybill Sample

Exhibit_¢ 1 DC-18) contains my tinal comparable group o 169 movements tor the Carneys Point
Movement  1he mos ements shaded n blue are movements that were included in CSXT's opening

comparable group and bused on Simphfied Guidehnes must be included in the final comparable
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group The movements shaded in yellow were not included in CSX I™s opening comparable group

The moy ements shaded in green were added from CSXT"s opening comparable group

b. Density Criteria

in Simiphited Standards. at page 17 the STB hsted a number of factors relating 1o the
determination of comparable movements  One of these tactors was “traffic densities of the Iikely
routes invohed ©

In oider 10 assess the “tralfic densities of the likely routes involved”™ density information 1s
nceded from the rarlroad as accurate density inlormation s not publicly availlable  In discovery.
DuPont 1equested and CSXT provided CSXT system-wide density maps tor 2002 through 2006

In 1s lanuary 15 2008 decision in this proceeding. at page 3. the SI'B  stated ~Neither the
carner nor the shipper 15 pernutted 1o use information from the carrer’s fles to advocate for a
particular comparison group * Based on the STB s decision this prevented DuPont from using the
CSXT density charts produced in discovery

In is lunuary 31 2008 decision in this proceeding. the STB reversed itself, stating, at page 4.
*The parues may cach rely on the traffic density maps provided durning discovery to supporl their
compaiison group * Untortunately. there was only vne worhing day between the date this decision
wits 1ssued and the date opening evidence was due  Consequently. neither party included any
analssis ot density i opemng

As the STB has now allowed the use of CSX'1°s density maps. 1 conducted a density analysis
of the movements contamned 1n each of my three final comparable groups  Using PC*Mler|Rail. |

obtained the routes and mileages for cach ot the movements and applied the Line segment densities
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obtained from the CSXT 2006 density map produced in discovery to calculate the weighted average
density i million gross tons per mile ¢ MG 1/mile™) for each movement and the simple average
density lor the comparable group as a whole &

Exlubit (I'DC-16) Celumn (14). contains the results of my analysis for the Niagara Falls
Movement  As shown on Exhibit_{TDC'-16), the weighted average density for the 15sue movement
15 723 MG T/male  The simple ayerage density for the comparable group 15 64 9 MGT/mile  The
weighted average density for the individua!l movements ranges from 299 MGI7/Mile to 74 9
MGT mile  The weighted asverage density range for the individual movements shaded in blue, 1 e,
the moxements that were included by both parties and must be included 1n the final comparable
group s the same as the range for the entire group  All the movements included in my comparable
group that are not ivluded in CSXT's opening comparable group (the movements shaded in yellow)
Iall within the density range of comparable movements selected by both parties

Exhibu_¢ 1 DC-17). Column ( 14). contains the results of my analysis for the Natrium Movement
As shown on Fxhibit_(1DC-17). the weighted average density tor the issue movement 15 33 3
MGT mule The simple average density for the comparable group s 54 6 MGTmule The werghted
average density tor the individual movements ranges trom 19 3 MG I/Mileto 114 7MG [/mile The
weighted average density range for the individual movements shaded in blue, 1 ¢ . the movements
that were included by both parties and must be included 1n the final comparable group. 1s from 193

MGT mnle 1091 2 MG [/mile  All but two of the movements included 1n my comparable group that

== The density analvsis 15 included in my elecwonic workpapers
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are not included in CSXT < opening comparable gioup (the mos ements shaded in yellow) fall within
the density 1ange of comparable movements selected by both parties =

Exlubi_( I'DC-18) Column (14), contains the results ot my analysis for the Carneys Point
Movement Asshown on Exhibit ( I'DC-18). the weighted average density for the 1ssue mosyement
15 78 3 MG I /mile  1he simple ayverape density for the comparable group 1s 58 5 MGT/mile The
weighted average density for the individual movements ranges from 19 3 MGT/Mile to 1202
MGT mile [he weighted average density range for the mndividual movements shaded 1n blue, 1 e,
the mosements that were included by both parties and must be included 1n the final comparable
group 1~ the same as the range for the entire group  Stated diflerently, all the movements included
mnmy comparable group that are not included in CSX I7s opeming comparable group (the movements
shaded in yellow § tall within the density range of comparable movements selected by both parties

I'he density ranges shown above reflect comparable movements based on the density threshold
used by the SI'B  When cvaluating track and traflic conditions. the STB requires cach Class |
tailroad to group these characterisues by density category = Track category A (the most densely
traveled ral hines) groups 1l hines with 20 MGT. mile or higher

Addimonally the $ 113 requires that the Class | raitroad calculate road property depreciation

1dtes by density category in Schedule 416 of Annual Report Form R-1 - The same hasic density

= [lieiwo movements that fall outside the range of densities tor the blue-shaded movements have 2 welghted average
densty o HE 7 MGT nule As noted i the tollow ing discussion of the densities for the Carnevs Point Movernent,
both parties inc luded a movement with a weighted average densny ol 130 2 MGT mile which indicates that 114 7
MGT mile ts not outside the representative density range

= Anmal Report Form R-1 Schedule 720 For purposes ot Schedule 720, average density 1s determined based on

1mack-miles and not 1oute miles  For puiposes of my density analvsis [ used route miles because track-miles were

not avarable for each route
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categories used tor track characlenstics discussed above. are used to calculate road property
depreciauion rates

With the exception ol a few movements with a weighted average density of 19 3 MGT/imile,
many of which were included by both parties and must be part of the final comparable group. the
compatable mosvements I selected tall into the 1op density category used by the STB

Insummary | have considered density in my analysis and it supports my final comparable group

lor cach 1asue mosvement

B. DUPONT'S FINAL MAXIMUM
R/YC RATIOS FOR
1HE ISSUE MOVEMENTS

To devclop the Maximum R/VC Ratio for cach 1ssue movement. 1 followed the procedures set
lorth m Simphified Standards |irst. | selecled the comparable group for each 1ssue movement
Next. | multiplied the R'VC ratio lor each comparable mosement by the ratio of the CSXT RSAM
and R V(' |, lour-year average contained in the STB™s December 20. 2007 decision in Ex Parte No

347 (Sub-No Q) Rure Gurdelines - Non-Coul Procecdings { "Non-Coal Guidelines™) | then

calculated the mean and standard deviation for the adjusted R/VC ratios tor the comparable group
Next usig the mean and standard deviauon, | caleulated the 90% confidence mierval around the
estimate ot the mean o determine the upper boundary of the mean for the comparable group which
becomes the threshold for determuning 1f a rate 15 unreasonable

C5SXT1 followed the same procedures with one major exception  CSXT dewviated from the
% 1 B’s specified procedures by applying an annual adjustment ratio (RSAM o R/VC ()} to the R/VC

tatio ot cach mosement 1n its comparable group. depending on the year of the movement. rather than
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the $TB » specilied +-year averape adjustment ratio - Sumplified Standards makes 1t very clear that
the 4-yean average adjustment 1atio should be apphed  The STB states. at page 20, m the secuon
utled Method to Caleulate RSAM and R/VC (" “In a rate case, we will not rely on the figurcs
for a single vear but will use a 4-year average where possible © Clearly a 4-year average 1s possible
in this proceeding as the STB published the 2002-2005 RSAM and R/VC>180 ratios 1 1ts December

20, 2007 decision in Non-Coal Guidelines

Table 5 below compares my calculations of the 1ssue moyements” RV ratios to the Maximum

R/VC Ratios calculated using the final compuaruble groups and following the STB's procedures 2

= The calcutaton ol the final Mavimum R VC Ranw lor each issue movement is shown in Fxhibn_(11XC-16) through
Exhibi_(TDC-18)
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[able §

Mavumum Rate for Issuec Moyements Using $1B's RSAM and R/'VC>180

Niayg m}:all\ - N l(:!um - Niaara 'I;alls -
W Vi
Jdohnsanville Johinsapvifle
th {2) (3 (3)
| 3Q07 Rate per Car (Includimg luel S9 17317 $5.993 75 $4.896 66
Surcharge} -
2 307 Variable ¢ ost per Car - St 99325 $1.712 52 $1.472 68
i R ¥ Rano - +60% 350% 133%
4 Maumum R:vC Ratio = 2490% 330°% 326%
3 Maumum Rate per Car 2 S5 78043 $5651 32 54 800 84
6 Amount CSX1 Rate per Car
Excecds Maximum Rate per Car - $339214 420 $95 82

lable ubone

Table 5 above

Time 1 =1 e 28 100

Ustubn (1DX-10) Exhibn_(TDC-17) and Labu_{TDC-18)
Lime 2« Lined

l.Linel-Line s

As shown in Lable 5 above, ('SXT s rate for cach of the 1ssue movements (Line 1) exceeds the
1ate based vn the Maximum R/VC Ratio (Line 5) lor the comparable group by an amount ranging

irom $93 82 per car 1o $3.392 74 per car
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1V. OTHER RELEY TACTORS

In this section ot my Reply VS. I {irst review and critique the other relev ant factors included by
CSXT ity opening evidence  Lhen [ guantty and apply DuPont’s other relevant factors 1o the
insue movements based upon Dulont’s * final ofter” comparable groups  The results of my other

relevant factor analyses are summarnized below under the following headings

A (SXT s Otha Relevant | actors

B Application of DuPont’s Other Relevant Factors

A. (SXT'S OTHER RELEVANT FACTORS
My discussion of CSXT s other relevant tactors addresses the two factors developed by CSXT
inopening 1¢ (1) an adjustment to RSAM Rato, and (2) indenimg of Waybill Sumple varniable

Losts and 1evenues

1. Adjustment lo
RSAM Ratio
In December 2007, the S1B pubhished the results of its RSAM and R/VC |, calculations for
CSXT 2 Basedonthe STB's RSAM and R/VC |, ratio calculations for 2002 10 2005 the average
mark-up lactor developed by dividing the RSAM ratio by the R/VC |, ratio equals 1 24 [lus mark-

up tactow 1s apphed to iInovements in the comparabic group

2 Gee Non-Coal Guidelines served December 11 2007 and corrected December 20 2007
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CSX states that it used the STB s RSAM and R/VC |, Higures (o calculate the required mark-
up rativs but made an adjustment to 1ts calculations te account for an alleged flaw 1n the STB's
methodology 2 € $X71 asserts that the S I'B’s Simplified Stundards procedures should have adjusted

the REY component of the RSAM rato to account lor income laves attributable to the

additional revenue needed for CSXT 1o be deemed revenue adequate  Specifically. CSXT believes
the correct procedure Tor developing the mark-up lactor 15 to divide the difference between the
RSAM and R/VC |, ration by one less the ratlroad s statutory federal und state income tax rates. and
add the 1esultant guotent 1o the R*VC |, ratio ® According to CSXT. this would produce a tax-
adjusted RSAM 1atio. and a resultant tax-adyusted mark-up factor

Theie are two primary problems with CSX17's RSAM adjustment  First, CSXT assumes that
the addmonal revenue from the REV ..., calculation would be taxed at CSX T s statutory tax
1ales without any support for its assumption  Scecond, the variable costs used to calculate the RSAM
and R/VC |, rauos are already overstaied due to an over recovery of income taxes. wiich

understates the size of the R/VC |, traffic and artificially increases the revenue adeguacy

adjustment factor | address these two tssues below

= See(SX] Opening Evidence at 24

= CSX1 s logi s that the REV , ... vomponent m the RYAM ratio 1 caleulated based on afier-tax earnings.
and a straght apphication of the component to the R/VC (., ratio which 15 based on pre-tax revenues  would
leave a railroad below a revenue adequate level



a. Statutory Tax Rates
Yersus tive Tax

CSX 17y assertion that parties should adjust the REV . ..., component of the RSAM ratio at
CSX1's statutory federal and state tax 1ates 1gnores the fact that CSX'1 s income tax expenses do
not reflect a straight application of the statutory tax rates  Simply stated. CSXT s effective tax rate
i significantly diiferent than the Matutory tax rate

1 he elfective tax rate 1s the amount of tax an individual or firm pays when all other government
tax offse1s or payments are apphied divided by the tax base CSXT s Annual Report Form R-1 data
clearlyv shows that the railroad s efiective tax rate does not equal combined federal and siate statutory
rates as assumed by CSXT One can distinetly see this fact in looking at CSXT's Form R-1 data
In 2003 CSNXT recorded 8297 nullion in income irom conunuing operations before taxes, but
booked o tax benefit not a tax expense. of $50 mlhon 2 In other words CSXT's pet rallway
operaung income increased due to tas benefits Tlus was not an 1solated situation CSX T booked a
tay benefitof$21 5 nuihion in 2002 while generating nearly S500 milhon in income from continuing
operations = In sum  between 2002 and 2005 CSXTs eifectine 1ax rates were well below the
statetory standards in each vecar

There are a number of factors that can drive a firm’s effective tax rate well below 1ts statutory
tlax rawe Ihese include but are not limied to. the smpact of deferred income taxes. tux-loss
carrylorwards and can ybachs and governmental tax credits CSX 1™s Form R-1 data for 2003 does
not indicate the reason for the large tax credit booked by CSXT. but the stmple fact 1s that 1t

tllustrates cleurly that CSXT 1s not paying taxes at a statutors level

2 I

See CSA T 2003 Form R-1 Schedule 211) Lines 46 and 63
See CSAT 2002 Form R-1 Schedule 210, Lines 36 and 63
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While it 1s clear that CSXT's average effective tax rate 1s below the statutory level. it 1s unclear
that CSX1 s marginal tax rate 1s also below the statutory level. since 1t 1s not possible to venfy
CSXT s eflecuve margindl tax rate with the available mformation A marginal tax rate 1s the tax raie
that applies to the last dolla of the tax base, and often apphied 1o the change in tax obligations as

income tises  In this instance, the REV dollars added 1o the Revenue ,,, while holding all

shant s
other vperating expenses constant would be considered marginal revenue C8X 1 assumes that this
revenue would be taxed at the statutory rate However. it 15 not possible 1o caleulate the actual
mmpaci of 1axes on this addmonal revenue with data in the record. or with publicly avaiiable CSXT
financial data  Rather 10 effectively calculate the impact of the additional 1evenue would require
acomplete set o1 CSXT mcome tax returns for the 2002 to 2005 tume peniod - Without this data. one
vannot truly determine the tax impact. if any, of the addimonal revenue

CSNX | simphstically assumes that the addstional revenue contributed by the RFV . ..., tigure
would be 1aved at a statwory level CSXT has clearly provided no support for this assumption in the
record ol this vase 1 the STB were to accept CSX 17s argument that the RV, ... component of
the RSAM rano requuied a 1ax adjustment, the only logical 1ax rate to use for the adjustment s
CSX s eftective tax rate for cach year The use of C8X1 s effective tan rate reflects the fact that
CUSXT does not incur tax expenses at the statutory rate. and would therelere provide an adjustment
consistent with CSXT s actual tax position  Lahibit_(TDC-19) contains a restatement of CSX17s

mark-up factor calculated using CSXT's effective tax rates As shown in Lxhibit_{ I'DC-19). the

corrected mark-up factor equals | 26. rather than CSXT''s overstated factor of 1 38
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b. LRCS Overstates the
Required Tax Recovery

The S1B’s URCS model meludes a variable return on investment (“ROI™) component
calculated using a pre-tax weighted-as erage cost of capital ("WACC™) based on the federal statutory
tax rate of 35 percent  The use of the pre-tax WACC in the vanable RO, which adjusts the cost of
equity to allow for a return to common equity holders trom atter-tax earmings. exphcitly adds
addional vanable costs to cach movement 10 cover the railroad’s hypotheticul tax burden
However as explained ahove. rislroads seldom pay taxes at the statutory rate due 10 ofisets and
credits. and therr actual 1ax expenses are much lower than implied by the statory rate  Thereforc.
using J& statutory tax rate in the LRCS model leads to an overstatement in cach movement’s variable
Losls

I'sInbit_( I'DC-20) illustrates the impact of the vverstatement of lax recovery inherent in URCS
As shown in Fxlubnt_( I DC-20), actual tederal taxes booked by CSXT 1n 2005 equaled $220 million
based on R-1 Schedule 210, Line 47  In contrast, the STB s 2005 URCS impliently included $748
mallion to cover the taxes inherent in the LRCS vanable ROl calculation  In other words, the URCS
model meluded over three times the amount of costs necessary W cover CSXT's actual income tax
Cxpense

The ettect ol the tax vverstatement in URCS has a direct impact on the calculation of the RSAM
revenuc adequacy adjustment lactor Al a basc level, the 8'1B uses URCS vanable costs along with
revenue statistcs. o identify the movements 1o include in the R/VC |, sample group. and the
subsequent Revenue |, The probiem lies in that the STB has effectively excluded movements from
the R VU |, sample group, and lowered its Revenue |, figure. by overstating tax recovery in its

URCS vanuable cost calculations | or example. assume a movement has an R/VC matio of 179
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percent based onthe S 1 B's URCS vanable costs as presently calculated Removing the tax recovery
overstatement from the URCS vanable costs would reduce the denominator in the R/VC ratio
calculution and increase the R/VC ratio fur the movement abuve the 180% threshold for inclusion
in the R/VC |, sample group It 1s hhely that correcting the URCS variable costs for 1his tax
recoven overstatement would increase the number of movements inthe R/VC |, sample group. and
thereby increase the total Revenue |,

Am change n the Revenue |, has a direct impact on the STB s revenue adequacy adjustment
factor since 1n 1ts simplest form, the adjustment factor 1s equal to | plus the REV,,., ... divided by
the Revenue o, = 1 the STB were to caleulate CSXT s URCS vanable costs using a pre-tax WACC
taking mto consideration CSXT's effective tax rate.  mstead of a statutory tax rate. the size of the
R/VC |, uatfic group would be larger amd produce a more accurate revenue adeguacy adjustment

lactor

2. Indexing of Wayhill Sample
Vaniable Costs and Revenues

CSXT asserts that the 2002 to 2005 revenue and vanable cost data for the comparable group
provides an inconsistent comparison for evaluating the R/VC ratios of the challenged rates, which
were estabhished in 2007 due to inflation in ranl rates and railroad operating costs 2 “T'o address thus
alleged imnconsisteney  CSXT proposed three indexing methods - two related to indexing revenues
and one for indexig vanable costs — 10 adyust the comparable group™s R/VC ratios CSXT's first

proposed method Tor indexing prior year revenues to 2007 levels relied upon average chemcal

2 |+ (RFV ey — Revenue

2 see CSAT Opening I'vidence at 26
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revenue per unit as reported 1in CSXT s publicly available financial reports for the 2002 1o 2007
period | he second revenue indexing method used a combination of the publicly available changes
inrevenue developed n CSXT s first proposal and revenue data extracted from CSX 1 's confidential
traffic files Finally CSXT propused to adjust the comparable group’s variable cost calculations
based on publicly available railroad cost tactors

As athreshold matter. Symphfied Standards expheitly rejected as unnecessary the very type of
indexing proposed by CSX1 2 The STB also stated that 1f any party wished to present additional
evidence of indexing of revenues andror costs. the additional evidence would be evaluated as “other
relevant factors *-=  [he STB warned, though. that the party submutting such additional evidence
would bear the burden of proot of the necessity of the proposed change and require that the
proposing party yuanufy the evidence 1n an objective transparent manner L

W ith the STB™s mstructions in mnd. 1t 1s clear that CSXT did not meet its burden because
CSX1 did not show that the adjustments are necessary First. CSXT's evidence was not presented
objecin ely since CSXT finled to adjust all relevant revenue and cost data, and mstead focused only
on the data that would increasc the comparable group’s R/VC ratios Second CSXT sindesing leads
1 a double count of the revenue neeessary tor CSX1 1o reach revenue adequacy  ‘Third. CSXT has
failed to provade thorough and reliable proof that the adjustments were necessary to reflect changes

in the market 1 discuss my reasons for CSX1s ialures below

See implified Standards at 84-85 We do not believe that any adjusiment to rait cosis 1s necessary,” und Nor do
we believe a tevenue adjustment 15 appropriate ™

Sce Simphfied Standards at 85
See ‘wmphilied Standards at 77

< e
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a. CSXT's Indexing
is Unohjecctive
and Unnecessary

C SXT stated that it indexed the comparable group’s revenues and variable costs to account for
the uming differences between the revenue and cost figures of the movements in the comparable
group and those of the issue traffic According to CSXT. indexing the comparable group’s revenues
and vanable costs places the outdated comparable group R/VC calculations at the same price level
ds that ot the insue tratlic  The problem with CSXTI's adjustments 1s that they were far from
objectin ¢ because CSXT only inclded adjustments that benefited itself, and 1gnored adjustments
that potennally would lower the comparable group s adjusted R/VC ratios

C SXT ostensibly adjusted the revenue and costs figures tor the comparable group from 2002-
2005 o 2007 levels 1 order to place them at the same levels as the 1ssue traffic  However. the
compuarable group s revenues and variable costs are not the only historic revenuce and cost statistics
used 1n the STB's Three Benchmark Mcthodology Namely the SIB's Three Benchmark
Methodology also calls for the use of hustorie revenue and vanable cost data in the calculation of the
RSAM and R/'VC ,,,1atios  Failure to adjust all vanable costs and revenues leads to a glanng
meonsisteney n the application ot the data What we are lett with after CSXT's indexing are
comparable group R’V C ratos nonunally indexed ta 2007 price levels, and RSAM and Revenue
ratios hased on averages of 2002 to 2005 rates and costs  The musmatch in levely between the
computable group R/VC s and the RSAM and R/VC ,1atios obviously leaves an unknown and
unexplored outcome to the maximum rate process CSXT tasled to explore these 1ssues. and lcfi the

STB with a process that clearly does not produce a transparent outcome:
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T he question then becomes why did CSXT not index the data included in the RSAM and
R/IVC | rauoy when indexing the other revenues and vanable costs” Any truly objective analysis
would have adjusted all revenues and costs to the same levels including the RSAM and R/VC |

fipures

b. CSXT's Indexing
is Redundant

In addition to bemng unohjective and one-sided. the indexing of the sample group s revenue and
vanabie cost figures 1s redundant due to the presence of the RSAM revenue adequacy adjusiment
tactor As the STD evplained in Simphiicd Standards, the RSAM revenue adequacy adjustment
tactor 1» designed to provide a ratio to adjust the rates in the comparison movements to reflect the
maximum lawtul rates the carrier can charge capuve tratfic taking mto consideration the ratkroad’s
need lon adequate revenues = In other words. the Three Benchmark Methodology already adjusts
rates in the comparable group m an ettort for a ratlroad to achieve and maintain revenue adequacy

By indexing the revenue component of the comparable group to higher 2007 levels in order to
reflect 1ate increases CSX'T s proposal to reach revenue adequacy. whle also applying a RSAM
1evenue adjustment factor designed to adjust rates to a revenue adequate level. would push the
comparable group’s revenues beyond that necessary for revenue adequacy  Simply slated, CSXT

cannot double count 1ts elforts to reacl a revenue adequate rate levels

2 Qe Smphfied Standards at 81
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The $1B provided an example of CSXT's unnecessary index adjustments £ The STB provides
an ¢xample of 4 revenue adequate ralroad heaping an index adjustment on top of revenues that
already placed the railioad 1n a revenue adequate posinon As the S1B noted. indexing would only
place the rilroad lurther above the revenue adequacy level  The STB's logic also holds true for a
railroad that 15 not currently revenue adequate. but 15 raising 1ts rates to reach revenue adequacy
Stacking an adjustment for helping a carner 1o become revenue adequate on top of an adjustment
o reflect a ratlroad s mereasing rates to reach revenuc adequacy 1s ¢learly unnecessary and would

result in rates reflective ot a position well beyond revenue adequacy

¢. CSXT Has Not Proven
the Market Has Shifted

in a Transparent Manner
CSXT states that 1t indexed the revenues in the comparable group to account for the significant
market changes and dynamices that have occurred in the chemical market between 2007 and the 2002

and 2005 ume pentod from which the comparable group was extracted = Phere 1s no denying that
CSXT '~ total 1wevenues for the chemical group have increased between 2002 and 2007 However,
CSXT has not provided clear evidence ol the cause of the increased revenues, or 1f the increased
jevenues was atiributable to all chemical tralfic CSXT's use of publicly available changes in
revenues per umt for general chemical traftic fatls tar short ot the transparency needed o pass the
S1B s othericlevant tactors™ standard 10 adjust the comparable group R/VC rauos  Addiionally.

much of this increase in revenues has not come lrom a shift in the marhets and dynamacs, but from

CSXT ~ collection of luel surchaiges

= See Simplified Standards at 85
2 See CSXT Opening at 27



41

As indicated above. CSX17s two revenue indexing processes rely upon changes in average
1evenue per unil for CSXT s entire chemical business group  CSXT's first method indexes the
comparable group s revenues based wholly upon historic changes in the chemical business group’s
dverage 1evenue per umt  CSXT's second proposed indexing method uses a combination of the
chemical business group data developed in its first method and confidentuial revenue data developed
from 1ts internal tratiic files  The problem with both approaches 1s that they rely in whole or in pant
upun vhanpes in revenues fur an entire business group, and not changes in revenues for the specific
commadily or movements at 1ssue ¢ SXT has failed 1o meet its burden ol proof that the publicly
avuilable pricing data tor CSX 1 *s chemical business as a whole reflects changes n the movements
included in the compaiable group

CSX s website hists 29 different major chemical groups in its chemical business group. with
mulple sub-catcgories within cach macro group 2 While CSXT may categonize all these
commodities as “chemicals.” the actual products are not nearly as homogenous and cover a wade
1ange of commodities including sand. plastics. petroleum cohe. LPG and soda ash  Each ol these
different commodities 1s driven by difierent market factors and conditions that may have absolutely
nothing tn common other than bemg meluded in CSXT s chemical business group CSXI has
presenied no evidence that the changes in revenue and revenue per umt for its total chemical business
group has the same rate ot changes tor the commodities included in the comparable group CSXT
carries the burden to show that these changes are necessary o reflect changes in the market for the

specitic commodities  CSXT has fallen well short of this mark

< see hip www o\ cum ?fuscaction=customers pricing_lisis-detall&bui=CH&bun- Chemcals#CSX 132700
accessed on February 27 2008
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lhe ST staed that parties may present addinonal other relevant factor™ evidence for
indexing to show * matket changes not reflected in the companson group * 2 In this instance.
CSX'T has not shown that the changes in both its publicly published revenue statustics and its internal
confidential revenue data was due entirely to market changes
CSXT shows ity 1evenue indexing 1n terms of stronger pricing due to changes in market
conditiens stating that indexmng 1» necessary to account lor = significant market changes and

maly

dynamues  lor the shipments of chemical tratfic While changing market conditions may
account [or SOMe INCreases 1n revenues. a primary driver in higher 2007 chemical busimess rey enues
has also been incieases in assessed fuel surcharges CSXT s Fourth Quarter. 2007 Quarterly

I'lmancial Report made this point erystal elear indicating the change in chemical revenues was due

10 several factors, including higher tuel surcharges

Chemicals - Revenue and revenue per unit increases were
driven primarnly by tmproved pricing and a higher fuel
surcharge rate &
In other words buth marhet and non-marhet 1ssues have tmpacted CSX 1™s revenues in some
unhnown combination
Ihe S1B sdecision in Fx Parte 661, Rail Fiel Surcharges. served January 26, 2007 ("L:x Parte
661" de-linked railroad fuel surcharges from base trunsportation rates. and mstcad linked railroad

tuel surcharges to actual operations £ The S1B stated

-
joe

See Sumphiied Standaids o1 85
See CSN T Opeming at 27

Cy\ 1 Quarterly Financial Repont, | ourth Quarter, 2007, page 10

In tact the STB took CSX 1 to tash m 11> Ex Parte 661 decision lor allenipting to arguc that a fuel suichaige was
J revenue enhancemient tool rooted in differential pricing, and not just a means for recovering higher fucl costs See
T« Parte 601 at 6

(El Y

o
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Because ralrouds rely on differential pricing, under
which rates are dependent upon factors other than costs.,
a swicharge that 1s ed 1o the level of the base rate. rather
than to tuel consumption for the movement to which the
surcharge 1s apphied cunnot taarly be deseribed as a cost
recovery mechaniym

LLL

The railroads will have a 90-day transition pentod 10
adjust their tuel surcharge programs &

\s mandated by the 5 1B. CSX 1 changed its fuel surcharge program from one based on a percentage
of hase rates to one based on a hink 1o operations

CSX] clearly had increased revenues in 2007. but 1t1s not possible trom publicly avanlable data
1o discern what portuon ol the change was driven by changes in the transportation market and what
was driven by increases n fuel surcharge revenues which are independent of the chemircal
transportation market £ CSX 1 carries the burden of showing that the increases in chemical revenues

were duc to changes in markets in a transparent manner  CSX T has not met this burden

B. APPLICATION OF DUPONT’'S
OTHER RELEVANT FACTORS

In my Opeming V8. | included two other relevant factors and quanufied therr application to
the calculauon ol the Maximum R/VC Rauo for the 1ssue movements  The procedures described

and the analyses contained in my Opening VS remain unchanged  However, because the

o
b

Seu ICx Parte 661 a1 6

CSXT may iy 1o argue that increases in fuel surcharge revenue were due to changes in the fuel market, and
thetetoi inked to changes in -~ markets ™ This would be a red herning CSXT clearly siates that it was lookmg at
thanges m the chemival transportation market, and not the fue! market, in advocating its adyustment

e
-
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comparable groups and the Maximum R/VC Rauos have changed from my Opening VS, [ have

evised the calculations showing the apphication of DuPont’™s other relevant tactors

These 1cvisions are contained below under the following topics
1 STR< R$AM Ratio Adjusted for Lfficiency
2 NIB's RSAM and R/VC ., Ratios Adjusted for the STB's New Cost of Capital

Methodology

1. STB's RSAM Ratio
Adjusted for Efficiency

Al pages 11-12 ot my Opening VS, | described the methodology | used to adjust the ST'B’s
RSAM tor efliciency | have not changed that methodology or 11s results in Reply
The results from using the STB's RSAM adyusted for eflicieney to calculate the Maximum

R/vC Ratwo for the linal comparable groups are summanzed 1in | able 6 below
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Table 6

Maxymum Rate for Issue Movements Lsing Efficiency RSAM and R/VC> 180

Niagra Falls - Natrum - Niggra Falls -
oW New Carneys
liem lohnsonville lohnsunwille Point
) ) t3) (4
1 3Q07 Rate per Car {Including TNuel
Suicharge: - 9173 17 $5993 75 $4.896 66
1 3Q07 Vanable Cost per Car & $1 99325 $1 71252 $1.472 65
3  R-VCRano - 46(% 350° 333%
4 Mavimum R VC Ratio with
RSAM Adjusted for Efficiency - 2729, 309% 306
s Maxnmuim Rate per Car 2 $49.421 64 $£5291 69 $4 506 31
6 Amount CSX 1 Rate per Car
I xveeeds Mavimum Rate per Car $3.751 53 $702 06 £390 35

' Tahle | abose
- Tahle 3 abnve
- Lime! Line2~ (00

:  Electromic workpapers
- Line2xlined
* Linel - Line3s

As shown i Table 6 above. C8X1"s rate for each of the 1ssuc movements (Line [) exceeds
the rate hased on the Maximum R/VC Ratio using the RSAM adyusted for etficiency (Line 5) for

the comparable group by an amount rangmg from $390 35 per car o $3.751 53 per car
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2. STB’s RSAM and R/VC,
Ratios Adjusted for the STB’s
Mew Cost of Capital Methodology

At pages 13-15 ol my Opentng VS, | described the methodology 1 used to incorporate the
S1B's lanuary 17 2008 decision in kx Parte No 664 Methodology to be Employed in
Deternmimng the Rahved Industry s Cost of Caped ("Cost of Capital™) to replace us single-stage
Discounted Cash U'low ("DCT™) model with a Capital Asset Pricing Model ("CAPM™) 10
determune the cost of equity component in the cost of capital calculation T have not changed that
methodulogy or its results in Reply

The results from incorporating the C APM cost of capital methodology to calculate the

Maximum R/VC Ratio for the final comparable groups are summanved in lable 7 below
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Table 7
Mavmum Rate for lssue Moye sing CAPV] RSAM and R/VC=>180
Niagra | alls- Natrium - Niagra Falls -
New New Carneys
item Johisouville lohnsonville Point
n 2) (3) 4)

| 3Q07 Rate per Car {Including

t uel Surcharge) 4 $9.173.17 $5993 75 $:1.896 66
2 QU7 Vanable Cost per Car = $1993 25 S1 71252 $1.472 65
1 R V( Rato - d60°a 350% 333%
4 Maxmum RVC Rauo with

RSAM Adiusted for CAPM ? 269% 306% 303%
5 Maxmun Rate per Car = 35,361 84 $524031 $4462 13
6  Amount CSXT Rate por Car

Exceeds Mavimum Rate per Car 3381133 $753 44 §434 53
! Table I above
= Tuble 3 above
- Lmel Lme2x 100
4 Tlectromic workpapers
= Line2xlmed

Linel-Lme$s

As shown 1n [able 7 above. CSXT s rate for each of the 1ssuc movements (Line 1) exceeds
the rate based on the Maximum R/VC Ratio using the RSAM and R/VC |, ratros adjusted lor
the CAPM cost of capital (Line 5) for the comparable group by an amount ranging from $434 53

per car (o $3.811 33 per car
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V. RELIEF FOR DUPONT

In this section of my Reply VS | present the reliel that DuPont s entitled to for the issue
movements based on the analyses and methodologies described ahove  The results of my

analyses arc shown m Table 8 below

lable 8
Estimatcd Relief to DuPPont F cments At [ssue
(n thousands)
Hased on
STB's Efficient CAPM
RSAM and RSAM and RSAM and
Mov ement RIVC>180 R/VC>180 R/VC>180
th (2 3 {(4)
' Niagralalls NY - New Johnsonville, [N 5713 5788 $800
2 Natrum WV - New Johnsonville IN 142 5291 $313
3 Niagrs Falls NY - Carneys Point. N $157 2640 $745
4 Towl $1.012 $1719 $1.826

As shown in [able 8 above. DuPont 1s entitled to relief totaling $1 0! milhon using the

S8’ RSAM and R/VC |, ratios subject to the appropnate cap in [hree-Benchmark cases 1 he
tehief increases 1o $1 72 mullion using the RSAM and R/VC |, ratios adjusted for efficiency and
to $1 83 nullion using the RSAM and R/VC |, ratios adjusted only for the CAPM cost of capital

01 ¢ . unadjusted for efficiency) £, aguin subject to the appropriate cap

B gee clectron workpapers, lile Tl Reliel Summany Reply ls™ tor the detailed calculations



VYERIFICATION

COMVIONWEALTH OF VIRGINIA )

)
CITY OF ALEXANDRIA )

I. THOMAS D (ROWLEY venfv under penalty of perjury that I have read the foregoing
Venfiled Statement vl Thomas D Crowley that [ know the centents thereot and that the same are
true and correct  l-urther [ certify that | am qualified and authonzed to file this statement

//4}.3@«@

Thomas D Qmwlc)

Sworn 1o and subscribed
before ine this 3% day ot March. 2008

/((ét- f-n-«_/;/)/ }Z/x.,u. hoce gLt

Diane R Kavounms
“otary Public tor the State of Virginia

My Commussion expires November 30. 2012
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Exhibin_(1DC-13)

Comparison of the Change in the Fuel Component
2of the RCAF to the E1A’s U.S. No. 2 Diesel
Fuel Component  Cumulative EIAUS Cumulative
Quarter of'the RCAF % Change No 2 Diesel % Change
(1) (2) (3 4 (3)
1 1Q2002 874 00% 1178 00%
2 2Q2002 825 -5 6% 1300 10.3%
3 3Q2002 944 8.0% 134.6 14.2%
4 4Q2002 1035 18 4% 1437 21 9%
5. 1Q2003 100 7 152% 1617 372%
6 2Q2003 1304 49 2% 146 9 24 7%
7 3Q2003 1063 21 6% 146 3 24 1%
8. 4Q2003 1133 29.6% 148 4 26 0%
9 1Q2004 1108 26 8% 158 7 34 7%
10 2Q2004 1208 382% 1717 45 7%
i1 3Q2004 137.7 57.6% i82.9 553%
12 4Q2004 1483 69 7% 2097 78 0%
13 1Q2005 1715 96 2% 2066 75 4%
14 2Q2005 186 9 113 8% 2260 91.8%
15 3Q2005 1936 121 5% 2564 117.6%
16 4Q2005 276 2 216 0% 270 4 129 5%
17. 1Q2006 2264 159 0% 2500 112.2%
18 2Q2006 2279 160 8% 284 1 141 1%
19 3Q2006 2652 203 4% 292 1 147 9%
20 4Q2006 2870 228 4% 2558 17 1%
21 1Q2007 2459 181 4% 2547 116 1%
22 2Q2007 235.9 169 9% 2813 138 7%
23 3Q2007 253.9 190.5% 289.7 145.9%
24 4Q2007 276 4 216 2% 3270 177 6%
25 1Q2008 3348 283 1% 3342 183 7%

Page 1 of 2
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STB's Calculations

2
-

3

Board RSAM Ratio
Board R/VC > 180

STB RSAM Mark-Up

CSXT's RSAM Adjustment

4

5

6

7

Shortfall (Afler -Tax)
CSX1 Sherttall Calculation
CSXT Adjusied RSAM

CSXT Adjusted RSAM Mark-Up

Corrected RSAM Adjustment

Source
(2)
I’x Parte 347 (Sub-No 2)
Lx Parte 347 (Sub-No 2)

Line | - Line2

Line 1 -Line 2
Linc4—{1 - 38 5%) 2/
Lme2+Lines

Linc6—Line?2

8 Income (Loss) from continuing
vperations (before ine taxes) Sch 210 Ln 16
9 Income Taxes On Ordinary Income Sch 210, 1 n 63
10 Effecuve Tax Rate [ine8— Linec7
11 Correcled Shortfall Calculauon Line4—(1 - Line 10)
12 Cormrected Adjusted RSAM Ime24 Line 11
13 Correcied Adjusted RSAM Mark-Up Linei2 Lme2
1/ Simple average ot Columns (3) to (6)
2/ CSXI culculated an effective tax rate of 38 5%, including state taxes

2002
3)
286%
238%

120

43%
78%
316%

133

479,373
(21,562)
-45%
46%
284%

119

Corrected RSAM Adjustment Calculation

2003
{4)
2902%
239%

122

53%
864
325%

136

296,642
{50,403)
-170%
45%
284%

119

2004
5
292%
231%

126

61%
99%
J30%

143

S1L.043
15.220
3 0%
63%
291%

127

Exhibit_(TDC-19)

Page 1 of |

2005
(6}
300%
236%

127

64%
104%
340%

144

963.736
249418
59%
86%
322%

137

Four-Year

Average 1/
(7N

57%
92%
3278%

139

562.699
48,168
1 8%
60 1%
296 1%

126



Federnl Income Tax Provision Included In URCS By STB

Item Source
(¢)) )
I CSX URCS Total Return On Investment @17 9% URCS DBPIL135
2 CSX URCS Total Return On Investment @12 2% URCS D8PIL135 1/
3 Provision For Federal Income lax Included In URCS By §1 Line 1 -Line2
4  Actual Federa! Taxes CSXR-1Sch 210 Line 47
5 Tax Provision Included in URCS By STB In Excess Of
Line 3 -Line 4
Actual Taxes Paid
1/ URCS developed without provision of federal income tax

Exhbit_(TDC-20)
Page 1 of |

2005 CSXT

Amount
3)

$2.348,502
1,600,655
$747.847

$220,345

$527.502
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Exhibit A DuPont Contract Fact Sheet

Exhibit B Bear Stearns 2007 Rail Volume Analysis
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Moreno, Jeffrey

Subject: FW Week 52 Rail Volumes Rall Volumes Detenorate Further During Volatile Christmas
Week

Attachments: Week 52-07 xls, Disclaimer txt

From: Wolfe, Edward [malilto:ewoife@bear.com]

Sent: Thursday, January 03, 2008 11:22 AM

To: Wolfe, Ed (Exchange)

Subject: Week 52 Rall Volumes: Rall Volumes Deteriorate Further During Volatile Christmas Week

Pasted below, we have included brief comments on Week 52 rail volumes and service
metrics We have also attached an Excel file with company and segment data.

Our more in depth On Track note will be available tomorrow mornhing.

BEAR
I STEARNS
DISCLOSURES & REG AC BELOW

Week 52: Rail Volumes Deteriorate Further During Volatile Christmas Week

VOLS DETERIORATE. Total Week 52 vols declined 6.0% y-0-y, deteriorated vs. -2 8% and -3 2% in the prior
2 weeks atid -2.3% fot the full year. In 4Q ralls vols declined 1 0%, improved vs. -2.4% last quartet atid -2 8% In
{H:07. Vols for the Canadian rails declined -3.1% y-o-y and vols for the Big 4 U.S. rails were dowh 6 6% y-

Inn 4Q vols for the Canadian rails were up 4 4%, improved vs. +0.2% last quater and vols for the Big 4 U.S. talls
were down 2.1%, improved vs. -3.0% last quarter.

TIMING OF CHRISTMAS LIKELY A LARGE DRAG. Christimas occurred on a Tuesday this year,
impacting two full work days (Monday, Christmas Eve and Tuesday) whereas last year Christmas occutred on 4
Monday, impacting just one full work day, with Christmas Eve occurring on & Sunday (Sunday is typlcally 4
slower freight day). We expect the rails to make up that vol. during 1Q although the first week could see similar
effects with New Years Day this year on a Tuesday vs. Monday a year ago. Continued weak demand as well as
the lingering effects of harsh weather conditions across the western U.S and Canada also contributed to the

decline in vols.

BROAD BASED WEAKNESS. Vols declined y-o-y in 6 of 8 segments, led by declines in autos (-21%),
intermodal (-8%) and paper/lumber (-22%) Coal vols declined 4% and grain vols declined 3%. Minerals/stone
vols also declined 4%. On the positive side, chemicals vols were flattish and metals were up a solid 5%

NSC AND CNI LESS WORSE AMONG TIHE CLASS I's. Harsh weather conditions in the Midwest continued
to impact BNI and UNP, with vols down 6% and 7%, respectively. NSC was the least worst among the U.S rails
this week, with vols down 5%, while CSX’s vols were down 9%. In Canada, CNI's vols were down 2% and CP's

vols were down 5%
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MIXED SERVICE METRICS. 3 of the 4 U.S. Class I rails reported faster train speeds while 3 reported
deteriorated dwell times BNI reported the best y-0-y improvement in train speeds while NSC reported the best y-
0-y improvement in dwell times In Canada, CNI’s y-o-y train speeds declined and y-0-y dwell times deteriorated.
We note that complete service metrics for CP are not available yet

Sce the attached spreadsheets and tomorrow’s On Track note for more detail by company and by segment.

Have a great day!
Ed
TR
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Looking for our latest models or research? A fast way to access notes, reports and models is by clicking
on Bear's Research Library Click here to access research by company or analyst
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Edward Wolfe
Important Disclosures

Bear Stearns does and seeks to do business with companies covered in its research reports As a result
investors should be aware that the Firm may have a conflict of interest that could affect the objectivity of
this report

Customers of Bear Stearns in the United States can receive independent, third-party research on the
company or companies covered in this report, at no cost to them, where such research is available

Customers can access this independent research at www bearstearns com/independentresearch or can
call (800) 517-2327 to request a copy of this research.
[nvestors should consider this report as only a single factor in making their investment decision.

BNI Bear Steams is affiliated with the specialist that makes a market in the common stock of this issuer, and such speciahst
may have a position (long or short) and may be on the opposite side of public orders in such common stock

For important disclosure information regarding the companies m this report, please contact your registered representative at
1-800-999-2000, or write to Sandra Pallante, Equity Research Compliance, Bear, Steamns & Co Inc, 383 Madison Avenue,
New York, NY 10179

The costs and expenses of Equity Research, ncluding the compensation of the analyst(s) that prepared this report, are paid
out of the Fum's total revenues, a portion of which 1s generated through investment banking activities This report has been
prepared 1n accordance with the Firm's conflict management policies Bear Stearns 1s unconditionally committed to the
integrity, objectivity, and independence of its rescarch Bear Stearns research analysts and personnel report to the Director
of Research and are not subject to the direct or indirect supervision ot control of any other Fum department (or members of
such department) This publication and any recomimendation contained herein speak only as of the date hereof and are
subject to change without notice Bear Stearns and its affiliated companies and employees shall have no obligation to update
or amend any tnformation or opinion contained heretn, and the frequency of subsequent publications, if any, remain in the
discretion of the author and the Firm.

Bear, Stearns & Co. Inc. Equity Research Rating System: Ratings for Stocks (vs. analyst coverage universe). Qutperform
(O) - Stock 15 projected to outperform analyst's industry coverage universe over the next 12 months Peer Perform (P) -
Stock is projected to perform approximately in line with analyst's industry coverage universe aver the next 12 months
Underperform (U) - Stock is projected to underperform analyst's industry coverage universe over the next 12 months.

Ratings for Scctors (vs. regional broader market index) Market Overweight (MO) - Expect the industry to perform better
than the primary market index for the reglon (S&P 500 in the US) over the next 12 mohths Matket Weight (MW) - Expect
the industry to perform approximately in line with the primary market index for the reglon (S&P 500 in the US) over the
next 12 months Market Underweight (MU) - Expect the industry to underperform the primary market index for the region
(S&P 500 In the US) over the next 12 months.

Edward Wolfe, Airfreight & Surface Transpottation - Railroads
Union Pacific, Pacer Intemational Inc , Norfolk Southern, CSX Corporation, Canadian Pacific Railway (Canada), Canadian
Pacific Railway (US), Canadian National (Canada), Canadian National (US), Burlington Northern Santa Fe

Bear, Steamns & Co Inc Ratings Distribution as of September 30, 2007 Percentage of BSC universe with this rating /
Percentage of these companies which were BSC investment banking clients in the last 12 months Qutperform (Buy)- 44 5/
15 6 Peer Perform (Neutral) 48 4 /9 3 Undemperform (Sell) 71765

OTHER DISCLAIMERS

This report has been prepared by Bear, Steams & Co Inc , Bear, Stearns Intemmational Limited or Bear Steams Asia Limited
(together with their affiliates, "Bear Stearns"), as indicated on the cover page hereof Responsibility for the content of this
report has been accepted by Bear, Steams & Co Inc for distribution in the United States If you are a recipient of this
publication in the United States, orders in any securities referred to heremn should be placed with Bear, Steams & Co Inc
This report has been approved for publication in the United Kingdom by Bear, Steams International Limited, which is
authorized and regulated by the United Kingdom Financial Services Authority U K retail clients should contact their Bear,
Stearns [ntemnational Limited representatives about the investments concemed This report is distributed in Hong Kong by
Bear Stearns Asia Limited, which is regulated by the Securities and Futures Commission of Hong Kong. Recipients of this
report from Bear Stearns Asia Limited should contact representatives of the latter in relation to any matter referred to herein
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Additional information is available upon request

Bear Stearns and its employees, officers, and directors deal as principal in transactions involving the securities referred to
herein (or optrons or other instruments related thereto), including in fransactions which may be contrary to any
recommendations contained herewn Bear Stearns and its employees may also have engaged in transactions with issuers
identified herein Bear Steams is affiliated with a specialist that may make a market in the securities of the issuers referred
to 1n this document, and such specialist may have a position (long or short) and may be on the opposite side of public orders
in such securities

Thus publication does not constitute an offer or solicitation of any transaction i any secunties referred to herein Any
recommendation contained herein may not be switable for all investors Although the information contained in the subject
report (not includmg disclosures contained herein) has been obtained from sources we believe to be reliable, the accuracy
and completeness of such information and the opinions expressed herein cannot be guaranteed This publication and any
recommendation contatned herein speak only as of the date hereof and are subject to change without notice Bear Stearns
and its affiliated companics and employees shall have no obligation 1o update or amend any information or opinion
contamed herein

This publication 15 being fumished to you for informational purposes only and on the condition that it will not form the sole
basts for any nvestment decision Each investor must make their own determination of the appropriateness of an investment
In any securities referred to herein based on the tax, or other considerations applicable to such investor and its own
investment strategy By virtue of this publication, neither Bear Stearns nor any of its employees, nor any data provider or
any of its employees shall be responsible for any investment decision This report may not be reproduced, distributed, or
published without the prior consent of Bear Stearns ©2008 Al rights reserved by Bear Stearns Bear Stearns and its logo
arc registered trademarks of The Bear Steams Companies Inc

This report may discuss numerous securities, some of which may not be qualified for sale in certain states and may therefore
not be offered to investors in such states This document should not be construed as providing investment services Investing
in non-U S securities including ADRs involves significant risks such as fluctuation of exchange rates that may have adverse
effects on the value or pnice of mcome denved from the security Securitics of some foreign companies may be less liquid
and prices more volatile than securities of U S. companles. Secunties of non-U S 1ssuers may not be registered with or
subject to Securities and Exchange Commission reporting requirements, therefore, information regarding such issuers may
be limited

NOTE TO ACCOUNT EXECUTIVES For securities that are not listed on the NYSE, AMEX, or Nasdaq National Market
System, check the Compliance page of the Bear Steams Intranet site for State Blue Sky data prior to soliciting or accepting
orders from clients CIR 230 Disclaimer Bear Steamns does not provide tax, legal or accounting advice You should consult
your own tax, legal and accounting advisors before engaging in any transaction in order for Bear Steams to comply with
Internal Revenue Service Circular 230 (if applicable), you are notified that any discussion of U S federal tax issues
contained or referred Lo heretn is not intended or written to be used, and cannot be used, for the purpose of (A) avoiding
penaluces that may be imposed under the Internal Revenue Code, nor (B) promoting, marketing or recommending to another
party any transaction ot matter discussed hereln
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EASTERN RAILROADS

cSX NsSC
FO7 Woek 52 6 wk rolhing QTD YT0| FO7 Week 526 wk rolling Qo Y10
Tntermodal 109% 30% 4% 34% A5% 25% 47% 4.2%
Automolve A01% 94% 35% 51% 324% 40% 21% £50%
Coal A25% 29% 2% 16% 20% £5% 52% 31%
Gran 24% I6% 11% 31% 95% A% {8% 00%
Chemucals 18% 71% 58% 26% 52% 23% 42% 3%
PaperfLumber 14 0% 126% 141% 126% 122% 8% 93% 49%
Metals 08% 03% 3% 22| 97% 39% I% 0%
Mmerals/Sione 407% 4% £5% 76% $3% £4% 3% 41%
Total Carloads % 2.5% A% %] AT% 34% 30% 3%
WESTERN RAILROADS
Bl UNP
FO7 Week 52 6 wk rofling QrD YTD| FO7 Week 526 wk rofing aro YTD
Intermodal {it% T5% 39% 56% 0% q4% 49% 05%
Aulomotive A7 9% B46% 40% 31% 205% 53% 3% 42%
Coal 46% Q0% 03% 03% 41% £,1% 30% 05%
Gran 60% 105% 128% 33% 10% 19% 50% 48%
Chemicals 0% 79% 7% 11 5% 10% 3% 55% 3
PaperLumber 28 1% A7 6% A7 3% -186% 24% 3g% A30% -156%
Melals £3% 21% 25% 01% 17% 06% 05% 40%
Minerals/Stone 96% 17 6% 76% 4 1% 19% 55% 3% £9%
Total Carloads 3% 26% 3% 3% £5% A% 0% A%
CANADIAN RAILROADS
oN cp
FO7 Week 52 6 wk rolling QT YTO| FO7 Week 526 wk rofimg Qb YTD
intermodal 53% 45% 4% 1% 20% 70% 69% 67%
Automotive -285% H56% 65% 41% A1 4% 20% 53% 24%
Coal 79% 368% 48% 400% £54% 2% 5% 41%
Graln A35% 55% A2% 20% 24 5% 23% AT% 22%
Chernicals 0 2% 26% 50% 44% 1 5% 37% 5 1% 122%
Paper/Lumbor 201% A5™% 131% A27% 23% -140% 423% 163%
Molals 27.3% 157% 141% 6 2% 144% 168% 1220% 38%
Minerals/Stone 29% 4o% 0% 48% AI7% 5% 33% 32%
Total Carloads A% 50% 53% A% 5% 26% 1% 26%
SMALL CAP RAILROADS
KCSM (Mexico only) KCS {U.S only}
FO7 Woek 52__ 6 wk rolling Qro YTD| FO7 Week 52§ wk roling QrD YID
Intermodal 4% 149% 163% 111% 558% | 490% % 5.0%
Automolive 475% A10% A% 2% 315% 27% 4 5% 2%
Cod o00% 507 5% 1194 552 0% 189% 06% 4% 30%
Grain 295% 489% {30% 0% A58% 24% 2% Q0%
Chemicals 214% A56% 125% 56% 196% 16 1% 128% 54%
PaperfLumbor 335% 235% 5% 481% 39% 92% 85% 86%
Melals 43% 4% 8% 143% 124% 71% 14 1% £5%
Minerals/Stone 10 1% 14 6% 15 0% 80% 46% 19% _81% 26%
Total Caroads -7 6% 1.6% 9.3% 0.5% 214%  134% A6% 50%
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I hereby certify that 1 have on this 5th day of March 2008, served a copy of the foregoing
Complamant’s Reply Evidence on Paul Moates and Paul Hemmersbaugh, Sidley and Austin,

1501 K Street, NW, Washington. D C 20005, via hand dchivery and email
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