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)
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)

CSX TRANSPOR 1'A HON, INC , )
)

Defendant )
. J

COMPLAINANT'S REPLY EVIDENCE

Complainant E I du Pont dc Nemours and Company ("DuPonl") hereby submits its

Reply Evidence in response to the Opening Evidence of defendant, CSX Transportation, Inc

("CSXF), filed in this proceeding on February 4,2008 This Reply Evidence consists of three

parts (a) an Argument that summarizes the evidence submitted and discusses the legal standards

to be applied in this case, (b) the Reply Verified Statements and accompanying exhibits of: (1)

Ms Michelle Moore, an Executive Buyer of raw materials for DuPont ("Moore Reply V S ")

and, (2) Mr Thomas D Crowlcy, President. L E Peabody and Associates ("Crowlcy Reply

V S "), and (c) various exhibits from both public sources and discovery of CSX'l in this

proceeding
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E 1 DUPONT DE NEMOURS AND COMPANY )
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)

CSX TRANSPORTATION, INC., )
)

Defendant )

PART 1 —ARGUMENT

DuPont has challenged the reasonableness of CSXT's rail transportation rates in this

small rate case, and two others, under the Three-Benchmark approach adopted by the Board in

Simplified Standards for Rail Rale Casey. Ex Parte No 646 (Sub-No I), decision served

September 7,2007 (petition for reconsideration pending) ("SimplifiedStandards") In this

proceeding, DuPont has challenged CSXT's rates for three movements of chlorine. STCC

2812815, from Niagara Falls, NY to New Johnsonville, TN ("Niagara Falls Movement"), from

Natrium, WV to New Johnsonville, TN ("Natrium Movement"), and from Niagara Falls, NY to

Carneys Point, NJ ("Carncys Point Movement")

Pursuant to the procedures adopted in Simplified Standards, DuPonl and CSXT

simultaneously presented Opening Evidence on February 4,2008 In their opening evidence,

each party identified its initial group of comparable traffic from the Board's Confidential Waybill

Sample for the years 2002-2005, applied the Board's formula for adjusting the average revenue

to vanablc cost ("R/VC") ratio of the comparable traffic group, and presented evidence of "other

relevant factors" to make further adjustments to the R/VC ratio of the comparable traffic group
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In addition. DuPont also presented its evidence of CSXTs market dominance over the issue

movements, including evidence regarding the variable cost of the movement in order to satisfy

the "junsdictional threshold" requirement of 49 U S C 10707(d)

According to Simplified Standards, in Reply Hvidence, each party must select its "final

offer" comparison group A party may select its final comparison group only from movements

contained in either party's opening evidence comparison groups Furthermore, any movement

that was in both parlies' opening evidence comparison group must be included in each party's

final comparison group Simplified Standards, p 18 The Board then will select the comparison

group "that it concludes is most similar in the aggregate to the issue movements," as the

foundation for determining a maximum reasonable rate for the issue movements Id

DuPont presents this Reply Evidence and Argument in eight pans Part 1 responds to

CSXT's charge that this case is not appropriate for resolution under the Three-Benchmark

approach Part II answers CSX Ps attacks on the Three-Benchmark approach itself Pan III

addresses the differences between the parties' variable cost calculations for the issue movements

Part IV responds to CSXT's arguments that chlorine should be treated differently from all other

commodities Pan V identifies the factors that DuPont applied to determine its "final offer"

comparison group and responds to those factors that CSXT applied in its opening evidence Pan

VI responds to CSXT's evidence of "other relevant factors."1 Part VII presents the maximum

R/VC ratios for the issue movements based on the DuPont "final offer" comparison group, as

adjusted by the "other relevant factors" presented in the DuPont Opening Evidence. Finally, Part

VIII summarizes the relief that DuPont requests.

1 DuPoni is discussing CSXTS adjustments to the RSAM calculation and its "market-based" adjustments of the
comparable traffic group R/VC ratios to 2007 levels under the rubric of "other relevant factors," although CSXT has
not identified them as such
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I. THIS CASE IS APPROPRIATE FOR DECISION UNDER THE THREE-
BENCHMARK APPROACH

CSXT's Opening Evidence is charged with rhetoric and innuendo that has absolutely no

bearing upon the Board's resolution of this proceeding, or any of the other two small rate cases

filed by DuPont, pursuant to the Three-Benchmark approach adopted in Simplified Standards

CSXT's assertions are nothing more than an attempt to put a new spin on arguments that the

Board considered and rejected in Simplified Standard* regarding the proper use of the Three-

Benchmark approach

First, CSXT continues to argue that simplified rate standards should apply only to small

shippers, not small cases Although CSXT states that it docs not seek to prevent any of the three

small rate cases filed by DuPont from going forward, CSXT asserts that "they hardly constitute a

'truly small case1 for a 'small shipper'. " CSXT Op Ev at 4 CSXT seems to believe that,

because DuPont is one of CSXT's largest customers and ships thousands of carloads in hundreds

of traffic lanes annually. DuPont should not be permitted to file a small rate case Id at 2 But,

as the Board correctly observed in Simplified Standards, p 5, note 5, "under the statute eligibility

must be based on the value of the case, not the size of the shipper"

CSXT, however, would define the value of this case as the value of the total business

DuPont conducts with CSXT, not the value of the case actually presented to the Board

Specifically. CSXT argues that "[tjhc traffic covered by this Complaint and its two companions

arc simply small component parts of a far larger dispute between the parties regarding hundreds

of lanes of traffic long governed by a complex, integrated Master Contract." CSXT Op. Ev. at 3

But if the size of DuPont and its total traffic volume on CSXT are the criteria for determining

eligibility to use the Three-Benchmark approach, then DuPont would be depnvcd of any

practical form of relief from unreasonably high rates The statute docs not require an "all or



PUBLIC VERSION

nothing" approach - a shipper with a number of movements on a earner may choose to challenge

all of them, many of them, or just a few

DuPont would much prefer to enter into a new master contract with CSXT for all of its

traffic at reasonable rate levels But a contract is supposed to be the result of negotiations in a

competitive market Here, no such market exists CSXT has abused its market dominance over

much of the DuPont traffic to demand unreasonably high rates. For example, as to the chlorine

movements at issue in this case, CSXT has declared from the outset that those rates are "non-

negotiable " Pileggi Op. V S at 1|12

DuPont docs not take issue with every single rate that CSXT has established for its

traffic But CSXT is offering only a package contract that forces DuPont to pay unreasonable

rates on many traffic lanes in order to receive reasonable rates on some CSXT's approach runs

counter to the statutory requirement that each and every rate charged by a market dominant

carrier must be "reasonable" 49 U S C 10701(d) ("If the Board determines that a rail carrier

has market dominance over the transportation to which a particular rate applies, the rate

established by such earner must be reasonable ") DuPont stands ready to negotiate a new

master contract with CSX 1' as soon as CSXT is prepared to offer reasonable rates for DuPont

traffic

Under Simplified Standards, DuPont is entitled to challenge the reasonableness of

individual rates for individual movements, as it has done in the three small rate cases it filed

against CSXT DuPont is not required to challenge every single rate that CSXT has published

for it Nevertheless. DuPont is mindful of the Board's concern that a shipper not attempt "to

divide a large dispute into multiple smaller disputes" Simplified Standards at 32 But DuPont

has not even come close to crossing that line
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For all of the rhetoric in its opening evidence, CSXT does not actually accuse DuPont of

impcrmissibly dividing its claims That is because DuPont has not sought to manipulate the

Board's proces in its three small rate complaints Each of the seven movements at issue is

sufficiently discrete and has sufficiently low annual volume so as to make a Full Stand-Alone

Cost ("FulI-SAC") presentation too costly given the value of each case individually or combined

In Simplified Guidelines, p 32, the Board noted that a FulI-SAC case costs approximately $5

million. This estimate is based upon cases involving the presentation of mostly single-

commodity stand-alone railroads where the issue traffic moves between a single ongm-

dcstmation pair A multi-commodity stand-alone railroad with multiple origins and destinations

spread across a wide geographic area could require an even more costly Full-SAC presentation.

The seven movements of four different commodities in the three DuPont small rate cases are

spread across ongins and destinations in eight states New York. New Jersey, Michigan.

Mississippi, Virginia, West Virginia, North Carolina and Tennessee There is little to no overlap

in their routes and the distances involved would require DuPont to create a stand-alone railroad

that replicates a very sizeable portion of CSXTs entire rail network Moreover, based upon 2006

traffic volumes for the issue movements, even without the $1 million rale relief cap imposed

upon each of the three complaints filed by DuPont, the total relief calculated by DuPont in its

Opening Evidence would not exceed the Board's $5 million cost estimate for a Full-SAC case

DuPont has filed only three rate cases, involving a total of seven geographically dispersed

movements and four commodities Until DuPont docs significantly more than that, CSXT

cannot reasonably argue for aggregation Indeed, CSXT has limited itself to empty rhetoric—it

has not raised any aggregation objections to the three pending DuPont small rate cases The

Board cannot make any aggregation determination based on speculation about cases that have
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not been, and may never be, filed Accordingly, the Board should disregard CSXT's rhetoric and

apply the Three-Benchmark approach in accordance with Simplified Standards

Finally, CSXT makes a baffling assertion, without any explanation, that "it is

fundamentally inappropriate for it to have to defend the rates on three separate movements in this

single Complaint, and that DuPont has stepped outside the bounds of the purposes behind the

Three Benchmark methodology by filing three Complaints covering a total of seven different

sets of movements, all of which arc simply disaggregated component parts of a larger dispute "

CSXT Op l£v at 5 But DuPont just as easily could have filed seven separate complaints for

each of the seven issue movements, in which case CSXT could have no such objection Had

DuPonl done so, CSXT would have been required to defend, and present evidence in, seven

different proceedings instead of only three The evidence would not have been any different, just

more repetitive and more voluminous

DuPont combined its claims into three cases based upon whether the commodities

transported were a loxic-by-mhalation ("TIM") hazardous material, a non-TlH hazardous

material, or a non-hazardous matenal, because DuPont viewed this approach as the most

efficient way to litigate the common issues in these cases for both the parties and the Board As

proof that no good deed goes unpunished, the Board held that the Three Benchmark $1 million

relief cap would apply to each case rather than each movement Decision served Jan 22,2008.

p 3 Thus, CSXT already has benefited from the aggregation of seven movements into only

three complaints The Board should treat CSXT's assertions as what they are hollow posturing
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II. CSXT's CHALLENGES TO THE THREE-BENCHMARK METHODOLOGY
ARE INCORRECT

At pages 12-16 of its Opening Evidence, CSXT re-ploughs ground that CSXT has trod

many times before, in the Simplified Standards proceeding, by challenging a number of aspects

of the Three-Benchmark methodology itself Indeed, as noted below, some of CSXT's

challenges attempt to unsettle law decided a decade ago

CSXT's challenges to the Three Benchmark approach are wrong as a matter of policy and

law, and were correctly rejected by the Board in Simplified Standards Although CSXT and

several other (but not all) rail carriers have appealed the Simplified Standards decision to the

U S Court of Appeals for the District of Columbia Circuit. DuPont asserts that the railroads'

challenges to the Three-Benchmark approach arc mcntless, and will be so found by the Court

Eligibility Limits. CSXT objects to the Board's decision in Simplified Standards to

set the eligibility limits in Three-Benchmark cases at $1 million CSXT argues that the $1

million eligibility limit "subjects far too much traffic" to the Three-Benchmark methodology

But the statutory test for eligibility is not whether "too much traffic" (in the railroad's eyes) is

encompassed by the Three-Benchmark procedure Rather, it is whether the Three Benchmark

methodology fulfills the statutory command for a "simplified and expedited" procedure, by

effectively enabling a party to challenge the reasonableness of a rail rate in cases where a full

stand-alone cost presentation is "too costly, given the value of the case " 49 U S C 10701(d)(3)

In light of that statutory requirement, the $1 million eligibility threshold is clearly too

low In establishing that requirement, the Board assumed that a Three-Benchmark case would

cost only $250,000 to litigate The $1 million eligibility limit was chosen to provide a potential

complainant with a proper "risk factor" See. Simplified Standard at 31 -32 But the litigation

tactics employed by CSXT in this case - which has involved a CSXT Motion to Dismiss, a
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CSXT Motion to Hold in Abeyance, a CSXT Motion tor Clarification, and the need for DuPont

to file a Motion to Compel - suggests that the Board's estimate of the cost of a Three-Benchmark

case may be significantly understated DuPont notes that a number of entities have asked the

Board to revise the eligibility limits upward See, Petition for Reconsideration filed by Interested

Parties on October 12,2007 in Ex Parte 646 (Sub-No 1), pp 2-12

The Three-Benchmark "Presumption." CSXT objects to the Three-Benchmark

"presumption" that an adjusted R/VC ratio derived from a group of comparable movements

establishes a maximum reasonable rate CSXT characterizes the Board's Simplified Standards

decision in this respect as a "mechanical application" of a formula CSXT is wrong The

Board's decision in Simplified Standards makes clear that, if the challenged rate is above a

reasonable confidence interval around the estimate of the mean for the adjusted comparison

group, it will be "presumed unreasonable " In such cases, the maximum rate will be prescribed

at that boundary level, but only "absent any 'other relevant factors'" Simplified Standards at 21

[emphasis added) 'I hus, the Board's decision in Simplified Standards makes clear that the

presumption will apply only where there is no other evidence of reasonableness The Board's

decision docs not indicate that "other relevant factors" will be considered on something other

than an "equal footing" with the evidence on comparability, as CSXT incorrectly charges CSXT

Op Ev, p IS The Board's requirement that "other relevant factors" be quantifiable is a

reasonable one, and not challenged by CSXT See, Simplified Standards at 22

Movement-Specific Adjustments to URCS. CSXT reiterates the railroad

industry's oft-exprcsscd objection to the Board's decision to permit no movement-specific

adjustments to LRCS variable costs While DuPont strongly believes that the actual variable

costs of the issue movements are far below the costs produced by URCS, DuPont also believes
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that the Board's decision to allow no movement-specific adjustments is particularly appropriate

in Three-Benchmark cases CSXT is flatly incorrect in arguing that many movement-specific

adjustments "can be made with little litigation expense " CSXT Op F,v at IS. As the Board has

found, allowing such adjustments would drive the cost of these cases up to patently unacceptable

levels See, Simplified Standards at 84

Moreover, CSXT's critique in its Opening Evidence, p. 15, makes no mention of the fact

that, if movement-specific adjustments were made to the cost of the issue movement, then

movement-specific adjustments also would have to be made to the cost of the comparable

movements, so as not to distort the comparison But as the Board correctly pointed out in

Simplified Standards, if the movements were similar, "they would likely get similar adjustments,

which could cancel these adjustments out" Simplified Standards at 84 [citation omitted]

Product and Geographic Competition. CSXT's objection to the Board's refusal to

consider evidence of product and geographic competition attempts to resurrect an issue that was

settled a decade ago in Market Dominance Determinations - Product and Geographic

Competition, 3 STB 93 7, 949(19W\affdA ssoc ofAmer RR v STB, 306 F 3dl008(D.C

Cir 2002) ("P£G Competition") The Board concluded that the statute does not require it to

consider product and geographic competition, id at 946, and that to do so would impose

substantial burdens on both the parties and the Board, id at 947. Indeed, the Board noted that

consideration of product and geographic competition imposes burdens on the Board "that extend

the processing of rate cases," id, a consequence that is anathema to the statutory requirement of

a simplified and expedited method for determining the reasonableness of challenged rail rates

49 USC §10701(d)(3)

10
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The Board also expressed concern that consideration of product and geographic

competition requires it "to address complex non-transportation issues , thus significantly

complicating and prolonging an analysis of the record," and requiring it "to 'second guess'

shipper management" about issues beyond the Board's expertise. P&Q Competition, at 947 The

Board expressly cited examples of prior cases in which it was required to determine whether a

paper manufacturer could alter its production process to use a different type of wood and

whether the end users of aluminum containers could switch to plastic or glass Id

The Board also noted that the minimal harm to railroads of excluding evidence of product

and geographic competition was outweighed by the harm it would cause to shippers

When effective product and geographic competition is present but
difficult to demonstrate, the carrier will be no worse oIT if the
effectiveness of this competition is determined by a complicated
antitrust-type market dominance analysis or confirmed by the rate
reasonableness analysis Conversely, if there is not effective
competition, then a protracted examination of product and
geographic competition, followed by an expensive and time-
consuming rate analysis, works to the detriment of all parties
Only if the prospect of such an onerous regulatory process deters
the filing of a rate complaint would the railroads benefit
However, the market dominance requirement should not be used as
a litigation weapon, and Congress certainly does not intend for it to
be used to chill pursuit of legitimate rate relief as envisioned under
the statute

Id, note 60 In addition, the Board noted that, "if there arc product and geographic competitive

alternatives that are obviously effective, a shipper would be unlikely to pursue a regulatory rate

challenge" Id at 948

The evidence in this case also is that product and geographic competition has had little to

no effect upon CSXT's pricing of DuPont traffic Exhibit A, titled "DuPont Contract Fact

Sheet," is an internal CSXT document prepared after the breakdown in contract negotiations with

DuPont The last bullet on the third page (CSX-ALLIIC-005746) states,

11
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Finally, tremendous consolidation in the rail industry has rendered product and

geographic competition much less effective than it may once have been Since there is

effectively a railroad duopoly in the eastern and western halves of the country, the odds are quite

high thai a potential source of product or geographic competition also is served by the same

railroad Moreover, as long as the issue commodity or the substitute commodity must move by

rail to or from a point served by the defendant railroad, such product or geographic competition

cannot be described as "effective "3

Alleged Regulatory Lag. CSXT argues that the Board has failed to adequately

address the alleged "inherent bias" caused by using rates from 2002-2005 to judge the

reasonableness of a rate in 2007-2008 CSXT is wrong. See infra at pp 39-41 In Simplified

Standards, the Board correctly noted that an adjustment to rail costs is not necessary, since,

because the Three-Benchmark approach focuses on R/VC ratios where price levels arc reflected

in both the numerator and denominator, the effect of price shifts associated with inflationary

2 All shaded text is CONFIDKN HAL and HIGHLY CONFIDENTIAL inform all on that has been redacted from the
public version of this pleading

For example, I

| The fact that DuPoni may obtain a lower transportation cost due to
the shorter distance is a factor attributable to CSXTs lower cost, not to competition CSXT can charge a lower rate
and still earn the same or even a greater R/VC ratio on the alternate movement

12
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increases is largely offset Simplified Standards at 85 And, the Board also correctly ruled that a

revenue adjustment is not appropriate Id

Moreover, it would not be proper to adjust the maximum rate to account for an alleged

lag. without also recalculating the RSAM and R/VO180 ratios, to account for the same lag

This is because alleged revenue increases by a carrier in any intervening time period would, all

other factors being equal, shrink the shortfall to revenue adequacy, thereby decreasing the

RSAM The R/VO180 may increase as well, if the carrier has raised rates on traffic with a

revenue to cost ratio of more than 180 percent A decrease in the RSAM (whether or not

accompanied by an increase in the R/VO 180) would reduce the "expansion ratio" (the ratio of

the RSAM to the R/VO 180), thereby in turn reducing the presumed maximum reasonable rate

CSXTs attempt to "fully reflcct[] current market rates" without currently reflecting all the

factors that go into the maximum reasonable rate calculation, is simply an attempt to "pick and

choose" those parts of the process that are - at this moment in time - most favorable to it

Finally, the Board has consistently and correctly determined in prior cases that the use of

a four-year average was desirable "given the cyclical nature of railroad traffic," the need to

"smooth out annual variations," and to "minimize the impact of any year that may have been

aberrational for that earner "4 CSXTs methodology has the effect of elevating the importance of

the current year's rates in a five-year rate prescription, no matter where the current year is in the

rail economic cycle

Sources of Information. Finally, CSXT objects to the Board's ruling that parties to

Three-Benchmark cases must base their selection of a comparison group and any advocacy for a

4 Sue McCarty/• arms v Burlington Northern Inc, 4 1 C C 2d 262(1988), rev 'don other grounds, Burlington
Northern K K Co v ICC, 985 F 2d589(DC Cir 1993),SowfA-H'e«KK Car Parts Co v Missouri Pac RR Co,
Docket No 40073, 1988 ICC LEXIS 370, * 14 (Dec 1, \9&S), Rate Guidelines—Non-Coal Proceeding*, 1 STB
1004,1032-33(1996)

13
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particular comparison group solely on Waybill Sample data released to the parties or other

publicly available information The Board's restriction is an eminently reasonable limitation to

prevent Three-Benchmark cases from drowning in discovery, a result that would be contrary to

the Congressional requirement for a "simplified and expedited" method for determining the

reasonableness of rates when a full stand-alone cost presentation would be too costly, given the

value of the case.

III. CSXT HAS NOT FOLLOWED THE BOARD-MANDATED PROCEDURES FOR
CALCULATING VARIABLE COSTS

In its Opening Evidence, DuPont calculated the variable costs of the issue movements

using the Board's Uniform Railroad Costing System ("URCS") Phase III cost program without

adjustments, as required by the Board's October 30,2006 decision in Ex Pane No. 657 (Sub-No

1), Major Issue* in Rail Rale Cases CSXT followed the same procedures with two exceptions

that produce slight differences from the variable costs calculated by DuPont

Hie two differences are in the loaded miles and STCC commodity inputs to URCS First,

whereas CSXT used loaded miles from its internal records, DuPont used the loaded miles

generated from the PC*Miler|Rail program (version 10), which is from the same database used in

the Waybill Sample Crowlcy Reply V S at 5-6 Second, whereas CSXT used a 4-digit STCC

of 2812 to identify loss and damage costs, DuPont used a 3-digit STCC of 281 DuPont

consistently used a 3-digit STCC in all three of its pending small rate cases, in contrast to

CSXPs decision to use a 4-digit STCC in this case and a 3-ditgit STCC in the other two cases

Id at 6

Because DuPont has followed the procedures mandated by the Board, the Board should

use the DuPont variable cost calculations Simplified Standards at 84 ("simplified guidelines can

only be achieved by adhering strictly to the URCS model to calculate variable costs")

14
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IV. CSXT'S "DEMARKET1NG" OF CHLORINE TRAFFIC VIOLATES ITS
COMMON CARRIER OBLIGATION AND CONTRAVENES THE PUBLIC
INTEREST IN THE SAFE TRANSPORTATION OF CHLORINE

CSXT inappropriately argues that the greater nsks associated with chlorine, compared

with most other commodities, outweighs all of the marketplace considerations and traditional

transportation characteristics relevant to identifying comparable movements According to

CSXT, transportation characteristics that are not related to risk "fade to near irrelevance" when it

comes to moving chlorine CSXT Op Ev at 6 Thus, "[a]t CSXT, chlorine transportation

pncing is dnvcn primarily by risk avoidance and mitigation considerations, not by profit

maximization considerations" Id at 7 What CSXT describes as a "paradigm shift in CSXT's

pncing philosophy" for HHs, id at 10, is in fact an attempt to "demarket" the transportation of

those commodities, which is inconsistent with CSXT's common carrier obligation and is

detrimental to public health and safety5

Risk is an inherent factor in many industries and the rail industry is not alone in having to

address the risks posed by chlorine However, the rail industry is the only one responding to that

nsk with a "demarketing" strategy Companies that manufacture chlorine and those which, like

DuPont, use it every day face risks similar to, and in some cases greater than, CSXT's nsk in

transporting chlorine Indeed, many of them, including DuPont, deal with chlorine in far larger

quantities than CSXT, and operate plants that produce or use chlorine near large population

centers Yet none of those companies price their chlonne, or their chlorine-based products, the

way that CSXT has chosen to price its transportation of chlorine Whereas those companies

manage their risks, CSXT is trying to avoid them altogether, regardless of the public interest

See DuPont Op Ev at 11-12 and Hxs A and B
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It makes no difference that CSXT is a common carrier obligated to transport chlonnc

When CSXT chose to be in the common earner business, it chose to accept all of the associated

benefits and obligations CSXT cannot selectively attempt to avoid certain obligations through

unchecked pricing Yet unchecked pricing is precisely the result if the Board accepts CSXT's

claim that no rate can compensate it for the nsk of transporting chlonnc

CSXT claims that its new pncing philosophy discourages long-haul movements of

chlonnc and creates incentives for chlorine users, who "insist on shipping the product," to obtain

their supplies from closer sources CSX I Op Ev at 7 CSX 1 then rationalizes the high rates for

the issue movements by accusing DuPont of "preferjnng] to have the lowest possible rail rates

available so it can purchase product from the cheapest source, regardless of length of haul,

number of yard handlings, or the number of High Threat Urban Areas that must be traversed to

transport the product to its destination" Id at 8. But, CSXT does not identify what closer

chlorine sources DuPont could use for the issue movements In fact, CSXT admits that "|t]he

overwhelming majority of [chlorineJ movements originate in Niagara Palls. New York, or

Natrium, West Virginia, the two ongins for the issue movements " Id at 7 Therefore, by

CSXT's own admission, it appears that DuPont is sourcmg its chlorine from the nearest sources

for the volumes DuPont requires in its production processes This exposes CSXT's claim that its

pricing encourages shorter over longer haul movements to be empty rhetoric

According to Michelle Moore, who is responsible for purchasing raw materials, including

chlorine, for the products manufactured by DuPont at its New Johnsonville and Carneys Point

facilities, transportation risk is a major factor in deciding where to source chlorine Moore Reply

V S at V"!. 7 DuPont conducts transportation risk assessments and typically requires a supplier

to source from the point with the shortest route, if sufficient matcnal is available from that
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supply point Id 1(4 DuPont also structures its supply contracts with its suppliers to minimize

transportation distances Id However, in order to ensure a regular and uninterrupted supply of

chlorine, DuPont requires multiple sources for each production facility and each source must be

certified for quality and specifications Id V~2-3. It is misleading and disingenuous for CSXT to

accuse DuPont of sacrificing safety in order to obtain chlonne from the cheapest source

CSXT's attempt to "demarket" T1H commodities is like the behavior of a child who,

when required to perform an undesirable chore, is determined to protest so loudly and frequently

that the parent will find someone else to do the chore in the future But. in the case of

transporting chlorine, there often is no one else to do it Yet it has to be done because, as DuPont

demonstrated in its Opening Evidence, pp 7-8 and F.x A, so much that we take for granted in

our daily lives depends upon chlorine and rail most often is the safest mode of available

transport

The rail industry has managed its T1H transportation risks, including chlorine,

successfully for many decades Such risks have been managed through safety rules and

operating practices, employee training, and equipment design, lo name just a few risk

management tools As a last line of defense, there is insurance for accidents that may occur

despite all the other steps taken All of these measures have costs and it is appropriate to

consider those costs in pricing decisions. Moreover, those costs are likely to be reflected in the

rates of comparable traffic, such as all TIH commodities It is not appropriate, however, for

CSXT to set rates at the highest level it thinks it can get away with simply because it wants to

eliminate all risk exposure The Board must check this pncing behavior, in order to protect the

public interest in the safe transportation of chlorine, and not just the narrow interests of the rail

carriers that it regulates
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CSXVs candid admissions as to how it prices chlorine, and other TIH movements, raises

serious questions as to whether the Three Benchmark approach can be an effective means to

determine the reasonableness of rail rates for chlorine and other TIH movements over the long

run CSXT's decision to price chlorine transportation, since 2005, primarily according to risk

avoidance, and without regard to market conditions or even cost characteristics, is an admission

that it is pncing completely outside any legitimate economic model Consequently, over the

course of just four more years, all chlorine movements in the Waybill Sample will reflect that

unlawful pricing model The Three Benchmark approach will only perpetuate that model In

order to break this cycle, the Board will need to devise an alternative simplified rate case

methodology for chlorine and other TIH movements

The above concern is not present in this case, since the panics arc using Waybill data

from 2002-2005, which mostly precedes the time that CSXT altered its pricing strategy

However, CSXT urges the Board to consider this "paradigm shift in CSXT's pricing philosophy"

in evaluating the reasonableness of the issue chlorine movements CSXT Op Ev at 10 DuPont

submits that the Board must do just the opposite, because CSXT's paradigm shift towards

"dcmarkctmg" all Til I movements fundamentally violates its common carrier obligation and is

contrary to the public interest in transporting chlorine by the safest available mode

V. "FINAL OFFER" COMPARISON GROUP

Although DuPont and CSXT have agreed upon several relevant factors in selecting their

initial comparison groups, there arc several fundamental differences. The common factors

applied by both parties arc tank car movements, private car ownership, CSXT originated and

terminated movements, and movements with an R/VC > 180 After carefully considering the

other factors applied by CSXT, DuPont believes that, with two minor modifications noted in this
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Reply Evidence below, its initial comparison groups for each of the issue movements are the

"most similar m the aggregate to the issue movements" Simplified Standards at 18.

DuPont witness Crowley compares the initial comparison groups of DuPont and CSXT

lor each of the three issue movements See Crowley Reply V S at 10-11 and Hxs TDC-10,11

and 12 He then reviews and cntiqucs each of the criteria applied by CSXT to select its initial

comparison group Id at 12-23 Finally, Mr Crowley explains the modifications that DuPont

has made to its "final oiler" comparison groups and presents each group in Exhibits TDC-16, 17

and 18 Id at 24-25

As discussed in detail below, the DuPont "final offer" comparison groups for the three

chlorine lanes consist of the following

1 The DuPont initial comparison group for each lane,

2 plus certain chlorine movements from CSXT's initial comparison group that

satisfy all of the criteria for inclusion in the DuPont initial comparison group in each lane, except

that the Waybill Sample did not identify them as a STCC "49" hazardous material,

3 less the issue movements for each lane, as identified by CSXT,

4 less the movements originated or terminated by a short-line or switching carrier

based on the Freight Station Accounting Code ("FSAC") information reported m the Costcd

Waybill Sample

A. CSXT Factors Accented bv DuPont

In its "final offer" comparison groups, DuPont has accepted three factors applied by

CSXT '1 hese factors concern the identification of ha/ardous commodities, the identification of

issue traffic, and the exclusion of movements that are originated or terminated by a switching or

short-line earner
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1. DuPont has added to its "final offer" comparison groups chlorine
movements that are not identified in the Waybill Samnle by STCC
"49"

In its Opening hvidcnce. DuPont excluded all movements that did not include a "49"

STCC, which indicates that the commodity is a hazardous material After reviewing CSXT's

comparison group, however, DuPont realized that apparent coding errors in the Waybill Sample

resulted in several chlorine movements not receiving a "49" STCC, even though chlorine clearly

is a hazardous material Therefore, DuPont has added those movements to its "final offer"

comparison groups, provided those movements also satisfy the other selection criteria adopted by

DuPont Crowley Reply V S at 14

2. DuPont has accepted CSXT's criteria for identifying the issue
movements for exclusion from its "final offer" comparison group

Although both DuPont and CSXT excluded the issue traffic from their initial comparison

groups, they employed different methods to identify the issue traffic from the Waybill Sample

CSX T identified traffic as "issue traffic" based on origin, destination and S 1'CC code DuPont

identified "issue traffic" as movements in DuPont (DUPX) cars Upon review of CSXT's

evidence, DuPont accepts CSXT's identification of issue movements and has omitted these

movements from its comparison groups Id at 13 However, DuPont disagrees with CSXT's

methodology for exclusion of the issue movements from the comparison groups Id Proper

application of that methodology, as discussed below, excludes fewer movements from each

DuPont comparison group than CSXT would exclude

CSXT's error lies in the use of a single comparison group for ail three of the issue

movements, whereas DuPont used a more refined set of factors to identify separate comparison

groups for each issue movement Id For example, the DuPont comparison group for the

Natrium Movement excludes only the Natrium Movements as issue traffic In contrast, CSX I"'s
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single comparison group for all three issue movements also excludes the Niagara Falls and

Cameys Point Movements as issue traffic for the Natrium Movement Consequently, CSXT

would omit 16 movements from the DuPont comparison group for the Natrium Movement when

only one of those movements in fact is the Natrium Movement, and the other 15 are the Carneys

Point Movement '1 bus, for the Natrium Movement, DuPont has excluded as issue traffic only

other Natrium movements, and for the Niagara Falls Movement, DuPont has excluded as issue

traffic only other Niagara Falls movements, and for the Cameys Point Movement, DuPont has

excluded as issue traffic only other Carneys Point movements. Id at 14

CSXT concedes that "[ijt makes little sense to 'compare' the current rates charged on

issue traffic with historical rates on that same traffic, as the overarching purpose of the Three

Benchmark approach is to compare the issue rates with rates charged for other similar traffic."

CSXT Op Kv at 22 [underline added; italics in original] But CSXT's methodology violates its

own principles with respect to the Natrium Movement, the Carneys Point Movement is not the

"same traffic," but is "other similar traffic "

3. Although DuPont disagrees with CSXT's rationale, it has excluded
from its "final offer" comparison group movements that arc
originated or terminated bv a switching or short-line carrier

CSX1 has not offered a proper justification for excluding movements that were

originated or terminated by a short-line or switching carrier, even though they are reported in the

Waybill Sample as "CSXT Local" movements Unlike joint line movements, these movements

arc priced by CSXT. and they are costcd from origin to destination as CSXT movements Thus,

for purposes of identifying comparable movements from the Costed Waybill Samples, there is no

difference between these movements and those that arc ongmatcd or terminated by CSXT

Nevertheless, CSXT claims that the use of its system-average URCS variable costs for

the portion of the movement served by the short-line does not produce a R/VC reflective of
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CSXPs experience, and thus docs nut provide a comparable basis for evaluating the challenged

rates CSXTOp Ev at 20-21 DuPont disagrees with CSXT's exclusion of these movements

for the following reasons

First, CSXT claims that it can identify movements in the Waybill Sample that originate

or terminate on a switching carrier or short-line by whether the FSAC begins with a "6 " DuPont

has been unable to corroborate this claim Crowley Reply V S at 21

Second, because CSX T has pricing authority from the switching or short-line carrier, it

sets rates for the entire origin-destination movement as if it were a single line movement

Indeed, CSXT often has an ownership in these earners, such as Conrail Furthermore, many of

these types of movements are subject to paper barriers that allow CSXT to set rates as if they

were single-line movements

Third, if the Board considered these movements other than CSXT local, it would apply

regional unit costs to the non-CSXT portion of the movement and CSXT unit costs to the CSXT

portion, and classify the movement as interline These costs would clearly be greater than the

costs for a local move because of the introduction of interchange costs for both railroads and the

resulting R/VC ratio would be lower. Id at 21-22 Thus, by accepting the Waybill Sample's

determination that these movements arc "CSXT local," DuPont has been conservative in its

approach

Despite its disagreement with CSXT's exclusion of movements that originate or terminate

on a switching or short-line earner, DuPont has excluded those movements from its "final offer"

comparison group because their exclusion has a minimal effect upon this case DuPont only had

two such movements in its initial comparison group, and both of those movements were in the

Niagara Falls to New Johnsonville lane Id at 21
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B. CSXT Factors Rejected bv DuPont

1. DuPont has adopted far more reasonable distance parameters than
CSXT

Although CSXT and DuPont both applied a distance criteria in their initial selection of

comparable movements, DuPont has applied a far more reasonable standard to identify

movements most similar in the aggregate to the issue movements DuPont rounded the issue

movement mileage to the nearest 50 miles and selected movements that fell within a range of

ISO miles on either side of that number Crowlcy Reply V S at 22. DuPont performed this

analysis for each of the three issue movements in order to obtain the most comparable traffic

based upon distance for each movement In contrast, CSXT included every movement with a

distance greater than 200 miles It is only through this methodology that CSXT is able to select a

single comparison group for all three of the issue movements

CSX Ps much broader mileage range includes many movements that clearly arc not

comparable to the issue movements For example, although the Niagara Falls Movement travels

880 7 loaded miles, CSXT includes movements with as few as 210 8 miles, or less than 25% of

this distance Id

CSXT's assertion that "the most significant effects of length of movement on variable

costs and revenues are found in the difference between relatively short hauls, on the one hand,

and medium and longer distance movements, on the other hand," CSXT Op Ev. at 21, is

unsupported by the facts DuPont witness Crowley illustrates the impact of distance upon costs

in his Verified Statement at Ex TDC-15, which plots the variable cost per ton-mile in 50-mile

increments for a common comparable movement selected by both CSXT and DuPont Crowlcy

Reply V S at 22-23 By extending its mileage boundaries around the issue movements by
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several hundred miles beyond those chosen by DuPont, CSXT has included a much greater

variation in the costs of providing service Id at 23

At the 200 mile threshold selected by CSX 1', the cost curve is still very sleep For

example, a 10 drop in the cost per ton-mile occurs between 200 and 350 miles, a span of only

1 SO miles But the next 1 p drop in the cost per ton-mile occurs between 350 and approximately•

1350 miles, a span of 1000 miles The much narrower DuPont mileage range for selecting

comparable movements is on this relatively flat part of the cost curve For example, Exhibit

TDC-15 shows that CSXT's variable cost range is form $0 04072 to $0 01983 per ton-mile,

whereas the DuPont range is from S0.02500 to $0 02238 per ton-mile Id This shows that,

holding all other factors constant, shorter haul movements will have higher rales (measured on a

mills per ton-mile basis) than longer haul movements. Id

There also does not appear to be any correlation between revenues and distance at 200

miles Witness Crowley has prepared charts that compare all the movements in the DuPont and

CSXT initial comparison groups for each of the three issue movements Crowley Reply V S at

10-11, Kxs TDC-10.11 and 12 These charts identify all the movements included in each

party's initial comparison groups, color code the common movements in both party's comparison

groups, and catcgon/e the reasons why each party has excluded the remaining movements of the

other party from their comparison groups With very few exceptions, a review of CSXTs initial

comparison group in this case reveals that the highest R/VC ratios arc most prevalent for

movements shorter than 450 miles This fact seriously undermines CSXT's claim that all traffic

that moves over 200 miles is comparable based upon length of haul

By including only movements that are 150 miles longer or shorter than each issue

movement, DuPont has identified traffic that is far more similar in distance to the issue
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movements than CSXT has identified Therefore, DuPont continues to adhere to the distance

criteria in its opening evidence

2. CSXT improperly limits comparable traffic to just chlorine

DuPont has included all Till commodities in its initial comparison group, whereas,

CSX V has included only chlorine Although CSXT concedes that "'toxic-by-inhalation'

commodities are a particularly dangerous group of extremely hazardous materials, with their

own unique transportation characteristics, and special safety, handling, and security

requirements," it claims that non-chlorine TIM commodities "arc not useful for purposes of a

comparable movement analysis because they come from many different and disparate origins

sources and travel on a variety of routes (with varying density and capacity) to a variety of

different destinations" CSX'I Op Ev. at 23 and note 18 This logic is inconsistent with other

positions that CSXT has taken in this case, and with CSXT positions taken in the other two

DuPont small rate cases

First, CSXT previously claimed that all of the other "non-risk" factors that supposedly

render other TIM commodities non-comparable with chlorine "fade to near irrelevance when it

comes to moving" chlorine Id at 6 If risk is in fact the primary factor in determining

comparability, and all 1'IH commodities share similar risk characteristics, then all TIH

commodities should be similar

Second, in Docket Nos 42099 and 42100, CSXT does not seem to have any problem

comparing multiple commodities despite their different origins, routes, and destinations CSXT

has not explained why these differences should be a concern in this case but not in the other two

cases
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Although CSXT disposes of all other TIM commodities m a footnote, it offers a lengthier,

albeit no more persuasive justification for excluding anhydrous ammonia movements from its

initial companson group CSXT claims that, before risk management became its primary focus

for chlorine traffic, its pricing did reflect primarily market considerations, and that the markets

for chlorine and anhydrous ammonia are very different CSXT Op Ev at 23 For example,

CSXT claims that anhydrous ammonia is subject to greater mtcrmodal competition, has a more

global market: and passes through fewer major cities All of these statements are wrong

In CF Industries. Inc v Koch Pipeline Co, L P, 4 S T B 637,643 (2000), the Board

held that Koch Pipeline possessed market dominance over the transportation of anhydrous

ammonia to virtually every destination at issue Although Koch presented evidence that

Midwestern retailers received almost as much anhydrous ammonia by barge as by pipeline, and

also significant tonnage by rail, the Board found that neither barge nor rail provided effective

mtcrmodal competition Id at 644-45 With respect to rail, even before adding in equipment

and storage costs, the Board concluded that rail rates were not cost competitive at nearly three

times the pipeline rate6 Id at 645-46 In essence, because rail has no chance of competing with

pipelines, or barges, rail transportation of anhydrous ammonia realistically is restricted to areas

beyond the reach of those two modes This is precisely the same situation for rail transportation

of chlorine, which will always move by barge when that is an option7 The Board also

considered and rejected product and geographic competition for anhydrous ammonia shipments

Id at 641-42,652-55 Thus, CSXT's unsupported assertion that the transportation markets for

chlorine and anhydrous ammonia are very different simply is not credible

6 Uascd upon CSXTs strategy to "dcmdrket" TlHs, it is safe to presume that CSXT has not decreased rail rates Tor
transporting anhydrous ammonia since 2000, and probably has increased them significantly
7 See DuPont Op Ev at 13-14 (DuPont will always &hip chlorine by barge, whenever capacity is available, even if
rail is an option)
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Nor is CSXT's unsupported claim that anhydrous ammonia passes through fewer High

Threat Urban Areas ("HTUAs") and other major cities very credible. DuPont witness Crowley

has analysed the routes for anhydrous ammonia and other T1H commodities in the DuPonl

comparison groups and observes that the number of HTUAs and other major cities passed

through "is simply a function of the origin, destination and route of the movement and not the

commodity" Crowley Reply V S at 15 For example, although the Niagara Falls Movement

travels through more 1 ITU As and other major cities than most of the comparable movements of

all T1H commodities, the Natrium Movement travels through fewer HTUAs and other major

cities and the Carneys Point Movement travels through about the same number of HTUAs and

other major cities as the other comparable movements of all Till commodities. Id at 16 Thus,

the risk of transporting anhydrous ammonia and other TIM commodities through HTUAs and

other major cities is not demonstrably less than the same risk for chlorine

In summary, the DuPont "final offer" comparison group continues to include all T1H

commodities in the Waybill Samples that also satisfy the other DuPont selection criteria

3. CSXT has inappropriately excluded movements on the unsupported
assumption that fuel costs were not recovered

CSXT has excluded all movements with no charges in the "Miscellaneous Charges" field

of the Waybill Sample on the unsupported assumption that this indicates that fuel costs were not

recovered DuPont believes that this is an inappropriate exclusion of otherwise comparable

movements for several different reasons

First, the absence of a value in the "Miscellaneous Charges" field docs not necessarily

mean that CSX I' did not receive a fuel adjustment on that movement CSXT has not presented

any evidence that it reports fuel surcharges in this field or that fuel surcharges are the only

monies recorded in this field Crowley Reply V S. at 17
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Second, fuel costs can be accounted for in different ways. But, CSXT creates the

impression that it was. not compensated for increasing fuel prices if there is no value in the

"Miscellaneous Charges" field of the Waybill Sample For example, because tariff rates can be

increased on 20 days notice, changing fuel costs can be captured in the line-haul rate without a

fuel surcharge In addition, many rates are adjusted by the Rail Cost Adjustment Factor, or some

variation, that includes changes in fuel costs Id at 18 Exhibit l'DC-13 shows that the fuel

component of the RCAF increased at a faster rate than EIA's U S No 2 Diesel price from 1Q02

to 1Q08 Thus, even if there was no separate fuel surcharge, a rate adjustment mechanism, such

as the RCAF, would have captured the increase in CSXT's fuel costs. Id at 18

Third, even if CSXT did not assess a fuel surcharge on a particular movement, that was a

market-based decision by CSXT, and thus is properly included in the comparison group The

same would be true of*any other market-based decision and CSXT has not offered any rationale

for treating fuel differently

Fourth. CSXT claims that traffic without a fuel surcharge from 2002-2005 was under-

recovering fuel costs relative to other traffic However, by CSXT's own admission, during that

period it was over-recovering fuel costs on traffic subject to a fuel surcharge based upon a

methodology that the Board subsequently declared to be an unreasonable practice Rail Fuel

Surcharge*, STB Ex Parte No. 661, (served Jan 26,2007) As noted in that Board decision,

CSXT admitted that "its fuel surcharge program 'is designed to recoup CSXT's increased overall

fuel expenses to ensure adequate revenues'" Id at 6, quoting CSXT Comment at 18 [emphasis

added] But the Board rejected CSXTs rationale, stating.

the fact that a railroad may not be able to recover its increased fuel
costs from some of its traffic, does not provide a reasonable basis
for shilling those costs onto other traffic m this manner We
believe that imposing rate increases in this manner, when there is

28



PUBLIC VERSION

no real correlation between the rate increase and the increase in
fuel costs for that particular movement to which the surcharge is
applied, is a misleading and ultimately unreasonable practice.

Id at 7 Thus, by CSXTs own admission, traffic assessed a fuel surcharge from 2002-2005 was

overcharged for changes in the cost of fuel to account for traffic that did not pay a fuel surcharge

Since it is not practical to exclude both types of traffic from a comparison group, a fair and

reasonable response is to include both types of traffic, allowing the conceded over-recover)' of

fuel on the one type ot movement to offset the alleged undcr-recovery on the other The average

R/VC ratio of this comparison group then should be similar to what it would have been if fuel

were properly accounted for in both types of movements

4. CSXT has not offered any rationale for excluding multiple car
movements

In Simplified Standards, p 17, the Board observed that, because it is "comparing mark-

ups over variable cost to determine the reasonable level of contribution to joint and common

costs for a particular movement [, mjovcmcnts with dilTerent cost characteristics may be

included in the comparison group" By way of example, the Board noted that "there is no reason,

a priori, to presume that the R/VC ratios should be different" between single car, multiple car,

and unit tram movements Despite this presumption of comparability between such movements,

CSXT has included only single car movements in its comparison group

In contrast, DuPont included multiple car movements in its initial comparison group

based upon the Board's a priori presumption CSXT, however, has not offered any evidence to

rebut the Board's presumption despite being given fore-knowledge of that presumption in

Simplified Standards Any CSX 1 attempt to offer such evidence in its Reply or Rebuttal

evidence in this case would constitute inappropriate "sandbagging," since DuPont would not

have the opportunity to adjust its "final offer" comparison group to account for any CSXT
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argument that DuPont might consider valid Therefore, the Board should accept the inclusion of

multiple car movements as being most similar to the issue movements

5. CSXT inappropriately excludes other CSXT movements that
originate or terminate in Canada

CSXT wrongly concludes that movements that originate or terminate in Canada arc not

comparable due to differing laws, regulatory requirements and costs in Canada CSXT does not

attempt to identify or explain the magnitude of those differences or their impact upon its

revenues and costs DuPont submits that CSX Ps movements for only very short distances into

and out of Canada do not create the apples-to-orangcs comparison problems that CSXT

insinuates

First, CSXT does not have extensive operations in Canada. Any cross-border movements

that originate or terminate in Canada travel m Canada for only a very short portion of the total

origin to destination route The longest move in Canada from any of the three DuPont "final

ofler" comparison groups in this case is 42 4 miles and accounts for no more than 8 3% of the

total length of movement. Crowlcy Reply V.S. at 19 and hx TDC-14 The vast majority of

such movements in the DuPont "final offer" groups move only 10 7 miles in Canada and are less

than 2% of the total length of haul Id Thus, to the extent there is any difference between

CSXT's costs in Canada versus the United States, those differences will be very small relative to

the total movement costs

Second, it is inappropriate to exclude these Canadian movements because the Board

includes them in the Waybill Sample and in its calculation of the RSAM and R/VC > 180

benchmarks Id at 19 The variable costs in the Waybill Sample cover the movement from

origin to destination, even if those points arc in Canada, and the revenues arc for the entire

movement Id For purposes of the RSAM and R/VC> 180 calculations, the Board treats these
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movements as domestic U S movements Id Thus, in order to maintain consistency between all

three benchmarks, they must be based upon the same universe of traffic

Therefore, DuPont has retained traffic that originates or terminates in Canada as part of

its "final offer" comparison group

C. The PuPont "Final Offer" Comparison Grouns Have Comparable Density
Ranees to the Issue Movements

Neither DuPont nor CSXT included density as a factor in the selection of their initial

companson groups due to the uncertainty of whether they could use the density maps produced

b> CSXT in discovery Now that the Board has clarified that the parties may use that data,

DuPont has conducted a density analysis of the movements contained in its "final offer"

comparison groups DuPont witness Crowley has calculated the weighted average density for

each issue movement and for each movement in the "final offer" comparison groups and

presented the results in Exhibits l'DC-16,17 and 18 Crowley Reply V S at 27-28 These

analyses demonstrate that the DuPont "final offer" companson groups arc comparable in density

with each of the issue movements

As shown in Ex I'DC-16, the weighted average density of the Niagara Falls Movement is

72 3 million gross tons per mile ("MGT/mile") The comparison group movements have a range

of weighted average density from 29 9 to 74 9 MGT/mile Furthermore, the movements at the

high and low ends of this range also were included in CSX'l 's initial companson group, which

means they must be included in both party's "final offer" groups Therefore, the DuPont "final

offer" companson group will have at least the same range of density as CSXTs group.

As shown in Ex TDC-17, the weighted average density of the Natnum Movement is 33 3

MGT/mile The companson group movements have a range of weighted average density from

19 3 to 114 7 MG'I /mile The movements at the low end of this range also were included in
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CSXTs initial comparison group, which means they must be included in both party's "final

offer" groups Excluding two movements at 1147 MGT/milc, the next highest density

fl

movement is 91 2 MGT/mile. which also was included in CSXT's initial comparison group.

Therefore, with the exception of two movements out of a group of 99, the DuPonl "final otter"

comparison group will have at least the same range of density as CSXT's group

As shown in Hx TDC-18, the weighted average density of the Cameys Point Movement

is 78 5 MGT/mile The comparison group movements have a range of weighted average density

from 29 9 to 120 2 MGT/mile Furthermore, the movements at the high and low ends of this

range also were included in CSXT's initial comparison group, which means they must be

included in both party's "final offer" groups Therefore, the DuPont "final offer" comparison

group will have at least the same range of density as CSXT's group and may ultimately be

narrower

All of the above density ranges reflect comparable movements based upon density

thresholds used by the Board When evaluating track and traffic conditions in Annual Report

Form R-l, Schedule 720, the Board requires each Class I railroad to group these characteristics

by density category Track category A (the most densely traveled rail lines) groups together all

lines with 20 MGT/milc or higher Crowley Reply V S at 28 Additionally, in Schedule 416,

the Board also requires that Class I railroads calculate road property depreciation rates by the

same density category Id at 28-29 With the exception of a few movements with a weighted

average density of 19 3 MGT/mile, which were included in the both parties' initial comparison

groups and therefore must be included in their "final offer" groups, every DuPont comparable

movement falls within the highest density category used by the Board Id at 29.

8 As noted in the following discussion of the densities for the Cameys Point Movement, both parties included a
movement with a weighted average density of 120 2 MGT/mile, which indicates that 114 7 MGT/mile is not outside
the representative density range
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VI. "OTHER RELEVANT FACTORS"

CSXT has made two adjustments to the maximum R/VC ratios produced by applying the

Board's formula to CSXT's initial comparison group One adjustment is to correct an alleged

error in the Board's RSAM calculation and the other is to adjust the R/VC ratios of the

comparable traffic to 2007 "market" levels Although CSXT docs not consider these adjustments

lo be "other relevant factors," it concedes that its evidence might be considered under that label

CSXT Op Ev at 31 Because DuPont agrees with CSXT's statement that the quantified effects

of its adjustments would be the same regardless of when in the process they arc applied, id t the

issue of whether or not these adjustments constitute "other relevant factors" is moot for the

purpose ofresponding to CSXT, however, DuPont is addressing both adjustments as "other

relevant factors"

A. The Board Should Reject CSXT's RSAM Adjustment

CSXT has identified an alleged "flaw" in the Board's RSAM calculation that it attempts

to correct Specifically, CSXT claims that because the RSAM revenue shortfall is calculated

after all taxes have been paid, the revenues needed to make up that shortfall also must be

calculated after taxes in order for CSXT to achieve revenue adequacy. CSXT Op Ev at 19-21

DuPont witness Crowley identifies two fundamental problems with CSXT's adjustment First,

CSXT erroneously applies its statutory tax rate to adjust the revenue shortfall for taxes Crowley

Reply V S. at 34-35 Second, because the variable costs used to calculate the RSAM and

R/VO180 ratios include an over recover)' of income taxes, they in fact understate the size of the

R/VC >180 traffic and artificially increase the revenue adequacy adjustment factor Id at 36-37

Finally, this case is an improper proceeding to make changes to the RSAM calculation
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1. CSXT does not pay the statutory tax rate

CSXT's adjustment of the RSAM for taxes wrongly assumes that CSXT pays the

statutory tax rate, when its effective tax rate is much lower This error causes a substantial and

unjustified increase in the expansion ratio (the factor resulting from dividing the RSAM by the

R/VC > 180) from 1 24 to 1.38 CSXT Op Ev. at 26 Thus. CSXT has vastly overstated the

impact of the alleged flaw

fhc effective tax rate is the amount of tax paid when all other government tax offsets or

payments are applied, divided by the tax base Factors such as deferred income taxes, tax-loss

carry-forwards and carry-backs, and governmental tax credits can drive the effective lax rate well

below the statutory rate. Crowlcy Reply V S ai 34 CSXT is no exception DuPont witness

Crowley shows that CSXT's effective tax rates were well below its statutory rates from 2002

through 2005. Id

Ideally, the proper lax rate to apply is neither the effective nor the statutory rate, but

CSX I's marginal lax rate, which is likely to be somewhere between the effective and statutory

rates However, the Board would need a complete set of CSX Ts income tax returns from 2002

through 2005 to determine CSXT's marginal tax rate for that time period Id at 35 Since

CSXT, which is the sole source of that information, has chosen not to place it in evidence, the

Board should apply CSXT's effective tax rate, if it elects to make any adjustment at all Since all

taxpayers strive to minimize their tax liability, it also is reasonable to presume thai CSXT's

marginal tax rate is much closer to its effective than its statutory tax rate

The selection of the lax rate has a substantial impact upon the Board's expansion ratio of

1 24 for CSXT without any adjustments. Whereas the statutory tax rate produces a sizeable

increase in the expansion ratio up to 1 38, CSXT's effective lax rate would increase the

expansion ratio only modestly to 1 26 A/, Ex TDC-19 Although DuPont docs nol believe that
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any adjustment is necessary or appropriate for the reasons given m the next two sections, if the

Board decides to make any adjustment, it should rely upon CSXT's effective tax rate, not Us

statutory tax rate

2. URCS overstates the necessary recovery of taxes to achieve revenue
adequacy

DuPont believes that no adjustment to RSAM is necessary because URCS overstates the

tax component in variable costs by using the statutory tax rate URCS includes a variable return

on investment ("ROD component calculated using a pre-tax weighted-average cost of capital

("WACC") based on the federal statutory tax rate of 35 percent, which explicitly adds variable

costs to each movement to cover the railroad's hypothetical tax burden Crowlcy Reply V S at

36 However, as explained above, actual tax expenses are much lower than the statutory rate due

to offsets and credits

For example, as demonstrated in the preceding section, CSXT's effective tax rate is much

lower than its statutory tax rate Taking 2005 as an example, Mr Crowlcy shows that CSXT

booked $220 million in federal taxes, but URCS implicitly included $748 million to cover taxes

inherent in the variable return on investment calculation A/,l-.x TDC-20 In other words,

URCS included taxes that were more than three times CSXTs actual income tax expense.

This impacts the RSAM revenue adequacy adjustment factor because the Board uses

URCS variable costs, along with revenue statistics, to identify movements to include in the R/VC

>180 sample group and the resulting Revenue >180 calculation By overstating variable costs,

URCS effectively excludes movements from the R/VC>180 sample group, which lowers the

Rcvcnue>180 figure Correcting the URCS variable costs for this tax recovery overstatement, by

using CSXT's effective tax rale, would increase the number of movements in the R/VC>180
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sample group, and thereby increase the total Revcnuc>180 Id at 36-37 This would produce a

more accurate revenue adequacy adjustment factor

3. This proceeding is an inappropriate forum to change the RSAM

The Board revised the RSAM in Simplified Standards, after an extensive period for

public notice and comment During four rounds of comments and a public hearing, neither

CSXT nor any other party identified the alleged flaw that CSXT urges the Board to correct in

this proceeding It would be inappropriate for the Board to use this proceeding between just

CSXT and DuPonl to change the RSAM methodology that was thoroughly vetted in a notice and

comment rulcmaking proceeding

As DuPont has demonstrated above, there are a multitude of countervailing factors that

must be considered before declaring the existence of a Haw in the RSAM methodology and

precisely how to fix such a flaw DuPont believes there is no flaw, because there is in fact no

under-recovery of actual taxes If anything, DuPonl believes there is an overstatement of taxes,

and the resulting revenue shortfall Moreover, even if there is a flaw, the fix is to use the

effective, not the statutory, tax rate The Board, however, should not determine the existence of

a flaw within the narrow confines of this proceeding Rather, the Board should apply the RSAM

that it adopted after extensive public notice and comment and direct CSXT to raise the alleged

flaw in a petition to reopen Simplified Standards

B. CSXT's "Market" Adjustment Is Neither Necessary Nor Appropriate

CSXT alleges that the cost and revenue data associated with movements from the 2002-

2005 Waybill Samples "does not provide a comparable basis for evaluating the R/VC ratios of

the challenged rales, which were established in mid-2007 . ." CSXT Op Ev at 26 Therefore,

CSXT attempts to adjust the revenues and costs of every comparable movement to 2007 levels in

order to "account for the significant market changes and dynamics and railroad cost inflation for
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the shipment of chemicals traffic that have occurred throughout the last five-plus years " Id at

26-27 These adjustments arc neither necessary nor appropriate

CSXT's "market" adjustment to the maximum R/VC ratios of the comparable movements

should be rejected for three reasons First, it undermines a fundamental objective of the Three

Benchmark approach to smooth out the impact of market fluctuations over time when comparing

the R/VC ratios of the issue traffic with a comparison group. Second, CSXT has not presented

its evidence objectively as required by Simplified Standards Third, CSXT has not demonstrated

that the adjustments arc necessary to relied changes in the market

1. CSXT's "market" adjustment undermines a fundamental objective of
the Three Benchmark approach

CSXT's fundamental error lies in its assumption that the Board should evaluate rate

reasonableness based upon a static period in time, i e, a specific calendar year But from the

very earliest permutations of the Three Benchmark methodology, the Board has stnvcd to follow

a multi-year approach that smooths out market fluctuations over time.

In McCarty Farms v Burlington Northern Inc , 4 I C C 2d 262 (1988), rev'd on other

grounds, Burlington Northern RR Co v /CC 985 F 2d 589 (D.C. Cir 1993),9 the ICC

reversed an earlier decision that made tentative findings based upon comparable traffic from only

a single year of waybill data

We agree that one year of data should not be used to establish a
standard which will have application to movements of traffic for
many years The nsk that data for any one year could be non-
representative of the long-term trend outweighs any benefit, in

9 As a result of the McCarty I arms remand, the ICC abandoned R/VC comp as the .io/f determinant of
reasonableness, but proposed to continue using it in combination with RSAM and R/VC > 180 in Ex Parte No 347
(SubNo 2),Rai<>GuideIint>s~Non-Coall>rot.wdingst 1995 ICC LbXIS 301. * l l , *23-24(served Dec 1995)
Even after the court remand in McCarty Farms, the ICC cited to that decision as the example of how to apply the
R/VC comp benchmark as pan of the newly-proposed three benchmark approach Id at *3 0-31, n 32 Thus,
McCarty Farm* clearly remained a viable precedent for that purpose both then and now
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terms of simplicity in developing a rate reasonableness standard, to
be derived from the use of a single year of data

Id at 277 For the purpose of prescribing future rates, the ICC declared

We believe that the best approach to establishing a standard that
can be used to determine the reasonableness of rates for any year,
including periods when data are not available, is to use an average
of several years' of data. Evaluation of R/VC ratios over several
years tends to balance out cyclical fluctuations and provide a better
estimate of maximum reasonableness from a long run perspective

Id See also South-West R R Car Parts Co v Missouri Pac RR Co, Docket No 40073,1988

ICC LEXIS 370, *14 (Dec 1, 1988) (The ICC combined 5 years of data "to smooth out cyclical

fluctuations")

'Ihis precedent refutes CSXT's assertion that the cost and revenue data associated with

movements from the 2002-2005 Waybill Samples "docs not provide a comparable basis for

evaluating the R/VC ratios of the challenged rates, which were established in mid-2007 "

CSXT Op Ev at 26 Precisely because of changes and fluctuations in market conditions over

time, the ICC concluded that a multi-year average of comparable rates was necessary to make the

best determination of a maximum reasonable rate over the long run Because any rate

prescription will be for a 5 year period, it is important to prescribe a rate that is based neither

upon the peak nor the trough of the business cycle

When the ICC formally proposed the three benchmark approach in Ex Partc No 347

(Sub-No 2), Rate Guidelines—Non-Coal Proceedings, 1995 ICC LEXIS 301 (Nov 22, 1995), it

added the RSAM and R/VC > 180 benchmarks in response to criticism of using the R/VC comp

benchmark alone Consistent with its decisions in McCarty Farms and South-West Car Parts to

draw comparable traffic from multiple years of waybill data, the ICC decided to use a 4-year

average of the RSAM and R/VC >180 benchmarks "so as to smooth out annual variations and
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minimize the impact of any year that may have been aberrational for that carrier" Rate

Guidelines—Non-Coal Proceedings, 1 S T.B. 1004, 1032-33 (1996)

CSXTs market adjustment would undermine the Board's carefully considered decision to

use a 4-year average of all three benchmarks, by attempting to mark-up the R/VC ratios of the

comparable traffic to market conditions in a single year The rationale given by the Board in its

earlier decisions - to use a 4-year average of the RSAM, the R/VO180 and the R/VC comp

figures in order to prevent the possibility that data from any one year could be "non-

representative," to "balance out cyclical fluctuations and provide a better estimate of maximum

reasonableness from a long run perspective" and to "smooth out cyclical fluctuations" and

"aberrations" - is just as valid now as it was then CSXT notes that it has experienced increased

demand for rail services in recent years Yet, traffic data for 2007 shows that total volume for all

Class I railroads was down for the year 2 3 percent, and that CSXT volumes arc down even

more, declining 3 4% for the year compared to 2006 (we Exhibit B) Moreover, there is

widespread concern that the U S economy is heading into a recession, which could put further

downward pressure on prices Thus, CSXTs so-called "market" adjustment to 2007 R/VC levels

could have the effect of "locking in" rates at their very peak for the next 5 years

2. CSXT's "market" adjustments arc not objective

In Simplified Standard^ p 77. the Board required a party introducing evidence of "other

relevant factors" to provide the Board with "an objective, transparent means of adjusting the

maximum lawful rate upwards or downwards" The burden is upon the party requesting the

adjustment By ostensibly indexing only the revenues and variable costs of the comparable
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group movements to 2007 levels, CSXT has hardly presented an objective means of adjusting the

maximum lawful rate I0

CSX'I 's adjustment to the revenues and variable costs of only the comparable group

creates a mismatch among the three benchmarks Crowley Reply V S at 39 Although the

Three-Benchmark approach relics upon historic variable costs and revenues to calculate all three

benchmarks, CSXT fails to account for the impact of its indexing upon the RSAM and

R/VO180 benchmarks What we arc left with after CSX'I's indexing are comparison movement

R/VC ratios lhal nominally have been indexed to 2007 price levels, and RSAM and Revenue

>180 ratios based on averages of 2002 to 2005 historic rates and costs. Id Consequently, while

CSXT purports to adjust the comparison group R/VC ratios to 2007 levels, it still applies the

"expansion ratio" (the factor resulting from dividing the RSAM by the R/VC >180) based upon

an average of the actual 2002-2005 cost and revenue data, even though higher R/VC ratios

indexed to 2007 levels would produce a lower expansion ratio that would require an offsetting

reduction to the maximum R/VC ratios for the issue movements This comparison of apples and

oranges would allow CSXT to apply a much higher R/VC ratio to DuPont than would be proper

Because CSXT has made adjustments that only benefit itself, without considering the

countervailing effects of applying its adjustments consistently to all three benchmarks, these

adjustments can hardly be considered an objective and transparent approach.

Furthermore, the inevitable offsetting effect is one of the reasons the Board rejected as

unnecessary and inappropriate a nearly identical proposal by BNSF to address the same

regulatory lag concerns expressed by CSXT Simplified Standards, pp 84-85 "Because the

10 Although CSXT claims that Us "market" adjustment is not an "other relevant factor," that clearly is not the case
See Simplified Standards p 85 (In order to account Tor regulatory lag, "parties may present (as 'other relevant
factors') evidence that the presumed maximum lawful rate should be higher, or lower, due to market changes not
reflected in the comparison group or the average RSAM and R/VC > 180 benchmarks ")
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Three Benchmark approach focuses on R/VC ratios (where price levels arc reflected both in the

numerator and denominator)," the Board concluded that "the effects of price shifts associated

with an inflationary increase in costs should be largely offset, leaving the R/VC ratios

unaffected " Id at 85. Nor did the Board believe that a revenue adjustment was appropriate,

because the RSAM - R/VC >180 ratio also would change, potentially creating an offsetting

effect to any rate increases or decreases attributable to regulatory lag. Id

3. CSXT has not demonstrated that its "market" adjustment is
necessary to reflect changes in the market

Although the Board rejected adjustments to rail costs and revenues as unnecessary and

inappropriate, Simplified Standards at 85, it nevertheless rccogni/ed at least the potential for a

regulatory lag effect, and thus permitted the parties to "present (as 'other relevant factors')

evidence that the presumed maximum lawful rate should be higher, or lower, due to market

changes not reflected in the comparison group or the average RSAM and R/VC > 180

benchmarks" (emphasis added] CSXT, however, has proposed the same methodology

previously rejected by the Board precisely because the changes that methodology sought to

account for already were reflected in the three benchmarks CSXT has not demonstrated any

other market changes that are not reflected in the three benchmarks

Although CSXT shows that total revenues for the chemical group as a whole have

increased from 2002 to 2007, it has not demonstrated the cause of those increases or whether the

increased revenues are attributable to all, or just a portion, of chemical traffic CSXTs reliance

upon public data on changes in revenues per unit for general chemical traffic falls far short of the

transparency required by the Board to demonstrate "other relevant factors" Crowley Reply V S

at 41
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Both of CSXT's proposed indexing methods rely upon changes m revenues for an entire

business group rather than for the specific commodity or movements at issue There is no

evidence that CSXTs chemical business as a whole reflects changes in the comparable group

For example, CSXT's website lists 29 major chemical groups within its chemical group business,

with multiple sub-categories within each macro group Id at 42 Although CSXT may

categorize all these commodities as chemicals, the actual products are not nearly as homogenous

'I hey cover a wide range of commodities, including sand, plastics, petroleum coke, LPG and

soda ash, that have absolutely nothing in common other than being included in CSXT's chemical

business group Id In addition, CSXT's chemical business group includes 1'IH hazardous

materials, non-TIH hazardous materials, and non-hazardous materials If these commodities

were as homogenous as CSXT treats them in its analysis, thcv would have to be considered as

similar commodities for the purpose of identifying comparable traffic, which neither CSXT nor
*

DuPont has advocated in this case

CSXT also has not shown that its revenue increases arc due entirely to market changes

Although market changes may account for some of CSX'I 's increased revenue, a primary driver

in higher 2007 chemical business revenues clearly has been increases in assessed fuel surcharges

Id at 43 It is not possible to determine from the evidence submitted by CSXT what portion of

its increased revenues in 2007 arc driven by market changes that arc not already reflected in the

three benchmarks and other factors such as fuel surcharge revenue that is independent of the

chemical transportation market Id at 44
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VII. CALCULATION OF MAXIMUM R/VC RATIOS

DuPont has calculated the maximum R/VC ratio for each issue movement in three ways.

First, DuPont has applied the formula in Simplified Standards to each of its three "final offer"

comparison groups. Second, Dupont has adjusted the result of the Board's formula, as described

in its opening evidence, to account for the "Long-Cannon" factors in the statute 49 U S C.

10701(d)(2)(A)-(C) Third, DuPont has recalculated the RSAM and R/VC > 180 benchmarks, as

described in its opening evidence, to apply the Board's most current and accurate methodology

for calculating the cost of capital DuPont has summarized these results in the chart below

Maximum R/VC Ratios Based Upon DuPont "Final Offer1' Comparison Groups

Maximum R/VC Ratio Based Upon
Simplified Standard* without "other
relevant factors"11

Maximum R/VC Ratio Based Upon
RSAM with efficiency adjustment12

Maximum R/VC Ratio Based Upon
New Cost of Capital Methodology13

Niagara Kails
Movement

290%

272%

269%

Natrium
Movement

330%

309%

306%

Carneys Point
Movement

333%

306%

303%

1' Crowley Reply V S at 31, Table 5
12 Crowley Reply V S at 46, Table 6
13 Crowley Reply V S at 48, Table 7
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VIII. CONCLUSlOiN

DuPont respectfully requests the Board to

(1) find that the CSXT's common carrier rates applicable to the transportation of the

commodity between the origins and destinations named in the Complaint are unreasonable,

(2) prescribe just and reasonable rales for the future applicable to the rail

transportation of DuPont's traffic, pursuant to 49 U SC §§ 10704(a)(l)and 11701(a),and,

(3) award DuPont reparations, plus applicable interest, in accordance with 49 U S C

§ 11704 for unlawful rates set by CSXT for the period beginning June 16,2007 to the effective

date of a decision by the Board prescribing just and reasonable rates

Respectfully submitted,

Nicholas J DiMichael
Jeffrey O Moreno
KarynA Booth
Eric W Heyer
Thompson Mine LLP
1920NSt NW, Suite 800
Washington. D C. 20036

Attorneys for EI du Pont de Nemours and
Company

March 5,2008
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BEFORE THE
SURFACE TRANSPORTATION BOARD

HI DUPONTDE NEMOURS AND COMPANY )
)

Complainant. )
)

v ) Docket No. 42100
)

CSX TRANSPORTATION, INC )
)

Defendant. )

REPLY VERIFIED STATEMENT OF MICHELLE MOORE
E I DUPONT DE NEMOURS AND COMPANY

1. My name is Michelle Moore I am an Executive Buyer for E.I. du Pont de Nemours

and Company ("DuPont") in Wilmington, DE I have been an employee of DuPont since 1988

In my current position, I am responsible for purchasing Chloralkah raw materials that DuPont

uses in the production of titanium dioxide and other products This includes the purchasing of

chlorine for the DuPont production facilities at New Johnsonville, 'IN and Carney's Point, NJ I

am submitting this Verified Statement in response to claims made by CSX Transportation, Inc.

("CSXT") that "DuPont prefers to have the lowest possible rail rates available so it can purchase

product from the cheapest source, regardless of length of haul, number of yard handlings, or the

number of High Threat Urban Areas that must be traversed to transport the product to

destination" CSX'l Op Ev. at 8 That statement simply is not true.

2 Chlorine is the basic raw material in Chloralkah commodities No alternative is

available Therefore, it is essential for DuPont to have a reliable and steady source of chlorine

3 DuPont cannot purchase its chlorine from just any source Each DuPont

production facility must certify the chlonnc for quality and specifications before the chlonnc can



be accepted in the manufacturing process Furthermore, in order to avoid production shutdowns

due to a lack of raw material and because a single source often cannot supply DuPont with all the

chlorine it needs, DuPont requires that there be at least two sources of chlorine for a production

facility

4

This includes consideration of the closest source of chlorine for each

DuPont facility, which usually, but not always, has the most cost effective freight rates.

Furthermore, DuPont requires route nsk assessments for all Til 1 transportation DuPont requires

the shorter transportation route, if the material is available from the supplier However,

sometimes a supplier has production problems that compel DuPont to obtain chlorine from a

source further away

the

suppliers have every incentive to provide chlorine to DuPont from the nearest production source

Ultimately, however, the supplier's production schedule, not DuPont, determines the supply point

for chlonnc

DuPont does not

purchase chlorine for Carney's Point from PPG Industries at Natrium, WV, because PPG's

chlorine has not been qualified for use at Carney's Point

1 All shaded text is CONFIDENTIAL or IMGHLY CONFIDENTIAL information that has been redacted from the
public version or this pleading



6 At New Johnsonvillc, TN, DuPont primarily receives chlonnc by barge from

Natrium, WV, because that is considered the safest mode of transport. However, DuPont also

receives chlorine by rail from both Natrium and Niagara Falls because there is insufficient barge

capacity to supply all of that facility's chlonne needs and because PPG's Natrium production

plant cannot supply all of the chlonne consumed at New Johnsonville

7 Transportation risks are a major factor in the supply sourcmg decisions mode by

DuPont CSXT's assertion that DuPont sources its chlonne from the cheapest source regardless

of risk simply is untrue



VERIFICATION

STATE OF DELAWARE )
)

CITY OF WILMINGTON )

I, Michelle Moore, verify under penalty of perjury that I have read the foregoing Reply

Verified Statement of Michelle Moore, that I know the contents thereof, and that the same are

true and correct. Further, I certify that I am qualified and authorized to file this statement.

Miche

T
le Moore

Sworn to and subscribed
before me this day of February^ 2008
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I. INTRODUCTION

M> name is Thomas D Crow Icy I am the same Thomas D Cro \vlcy who tiled a \cnfied

statement in this proceeding on 1-ebruary 4. 2008 ("Opening VS") on behalf of E I duPont de

Nemouis and C ompany r DuPont') M> qualifications and experience are attached to my Opening

V S a s l x h i b n j i r x - l )

DuPont is icquesling that the Surlace Transportation Board ("STB') prescribe reasonable rates,

sen, ILC ici ms and reparations associated with the transportation of chlorine via CSX Transportation.

Inc ( CSXT ) tor the following three (3) movements

1 Niagara 1 alls NY to New Johnsonville. IN ("Niagara falls Movement").

2 Natrium. % V to New Johnsonville. FN ("Natrium Movement"), and

"i Niagara halls. NY to Caineys Point. NJ ("Carncvs Point Movement")

In m> Opening VS 1 applied the S'l B's procedures for the Three-Benchmark Methodology

specified in the S'l B s September 5 2007 decision in Hx Parle No 646 (Sub-No 1) Simnli/ied

S'/fint/tfffA loi Rail Kae c u\e\ (' Sirnpliiled Standards") and provided the tollowmg information in

support ol DuPont i lequest

1 I he revenue/ \ariablecost ("R/VC") ratio for each of the issue movements.

2 The selection of comparable CSX I movements from the STB's Unmasked Confidential
Wa\hill Sample ("Waybill Sample') for CSX 1 lor each year 2(102 through 2005.

3 The uppei boundary of the R/VC ratio lor the comparable group (referred to as the
"Maximum R/VC Ratio") for each of the issue movements following the STB's
procedures specified in Simplified Standards.



4 1 he identification and quantification of other relevant factors, and

^ The ichet to which DuPont is entitled for each issue movement

Simultaneous \\ith the filing of DuPont s Opening evidence on February 4.2008. CSXT filed

its Opening e\ idence in this proceeding In this Kcplv statement. I critique and respond to CSXT's

Opening c\ idence and incoiporate some revisions in the anal>ses included in my Opening VS

M\ Replx verified statement ("Reply VS") suinman/cs the analyses 1 have performed and my

results aie summan/ed under the following headings and in the accompanying Exhibits

II Rcvenue/Vaiiablc Cost Ratios for the Issue Movements

III DuPonl s 1'inal Maximum Revenue/Variable C\iht Ratios lot the Issue Movements

IV Oilier Rele\ ant Tactors

V Rcliel for DuPont



II. REVENUE/VARIABLE COST
RATIOS FOR THE ISSUE MOVEMENTS

I he first step in the S I'B's Three-Benchmark analysis is to calculate the R/VC ratio for the issue

movement!! To de\elop a R/VC ratio, the rates and variable costs lor each movement need to be

developed 1 hcse three components were included in my Opening VS for each issue movement and

remain unchanged in this Reph filing CSXT included ihe.se same components m its Opening

evidence fxhibii ^TDC-Q)* compares DuPonf s and C'SXT's calculations ot variable costs, rates

and K-'VC ratios lor the isbue mo\emeni.s My critique ot CSXT's Opening evidence us it relates to

rates, variable costs and R/VC ratios lor the issue movements is discussed below under the following

topics

A Rates for the Issue Movements

13 Variable Costs for the Issue Movements

C R'VC Ratios for the Issue Movements

A. RATES FOR THE
ISSUE MOVEMENTS

Duponl's 3Q07 tales (including the July 2007 fuel surcharge) for the issue movements are

shown in Table 1 bflim

ibrtj I Dt -1»through Evhibiljl DC-8) weie included with m> Opening VS
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JO07 Rat« Per Car llncluding l-iiel SurchiritO for I Hue Movements

1km
( I )

I lnl.ilK.ilv IMl.ir-.lQD7!

^ Opening VS l.iML 1

\i.i|Uii I .ills -
\iu ItihiiMinMlk

(2)

VH71 17

\jliuim - Nidgm f j||s -
JH lnhnMinvillc ( iiriu.\s lJ»nU

(1) (4)

WW175 14

C'SXI agrees v»nh Du Pom's rate calculations for the issue movements -

B. VARIABLE COSTS FOR
THE ISSUE MOVEMENTS

In the S I B's October 30. 2006 decision in Ex Partc No 657 (Sub-No I ) Waorl.\\uc\ m Rail

Riac Cau's c Maior Issues"), the S'lB revised the variable cost procedures for rale complaints.

deciding that \ ai iable costs would be calculated using the S I'B's Uniform Railroad Costing System

("URCS ) Phase 111 cost program without adjustments 1 he S l'B also identified the nine inputs to

calculate unadjusted variable costs lor an issue mcnement In my Opening VS. 1 followed the S FB's

proceduies in calculating the issue movement vanablc costs

C'SXI I oil ins cd the same procedures in calculating the issue movement variable costs in

Opening Iable 2 belov* shows the two inputs where DuPnni and CSXT used dillercnt values

- CS\ I <i eltclronn. uorkpapcrs show mo diDcrenl rale calculations tor the Natrium jnd Carncys Poini movements
Ono i .110 (.jkiil.il ion uses DuPoiu s miles ID in leu late the fuel surthnr»c tor the issue iiKwemcnts and that calculation
agrees uith DuPont s rjie cakulaiion I he oilier rate calculation uses CSXT s miles to calculate the fuel surcharge
tor the issiii; mu\cmeiit .mil ilns Licdics a nnnoi UifTemnci; in the rales ns shown on h\lubil_i I IX'-1J) As discussed
in the nexi sea ion thw- use of CSXT's miles tor costing ilie issue movemenis is improper
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1

2

Differences in UKCS Phase

Item
1 '

1 n.idcd Miles

.1 Dul'oni

h CSX T

L CSX1 uti.r (under) DuPuni

Commodiiv (3-dign S 1 CO

.1 Dul'oni

b csxr

IllCuslProeram

Nijgra Kails -
Ne\\ Johnsonvillc

881)7

8807

00

281

2KI2

Inmm for the Issue Movements

Nuinuin - Niagra Falls -
New Johnson ville Cdrncv Poml

(>) (4)

722 8 588 3

7476 5790

248 (93)

281 2KI

2812 2812

Souice hxhibn_ODC-9>

As shown in I able 2 abu\e. DuPont and CSXT differ on the loaded miles for two of the issue

moicmentb und the S I'C'C level used lo calculate the loss and damage portion of variable costs for

all three issue movements

CSX I ;> loaded miles lor the Natrium and Carnevs Point movements (Columns (3) and (4)) are

not based on the S I'll s procedures CSXT relied on internal data which the S'l B expressly rejected

in Simplified Standards at pages 83-84

DuPont relied on the mile;, generated from the PC*MilerlRail program (Version 10) available

from Al K Technologies (' ALK ') ALK is the contractor used b> the SIB lo add the movement

miles to the \\'j>hill Sample that are used by the S'l B to calculate variable costs lor the movements

in the Waybill Sample using the UKCS Phase 111 costing program The miles used by ALK in the
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Wavbill Sample are trom the same data base underlying the PC+Miler|Kail program- Stated

diftercnti). the miles tor all the comparable movements taken trom the Waybill Sample are based

on PC*\1iler|Rail and the issue mo\emeni miles need to be from the same source

Hie second input dilTerence is the STCC code used in the URCS Phase 111 cost program to

tdeniil} loss and damage costs DuPom used a "i-digit STCC of281 while CSX 1 uscda4-digit

STCC. of 2812 The URCS Phase 111 eost program produces slightl} higher variable cost results for

loss ami damage when the 4-dign S ICC 2812 is used DuPont used a 3-digit level to develop the

issue nuncment variable costs in this proceeding and the two other concurrently filed proceedings-

while C SXI used a 4-dign STCC only in this proceeding and a 3-digit S'l CC in the iwo other

proceedings

"I able ."i below compares the 3Q07 variable costs presented b> DuPom and CSXT for each of

ihc three issue movements and shows the difference in variable costs caused by the differences in

inputs described abo\e

- This tan be ciinttiined h> reviewing the miles contained in the Wiubill Sample for the issue movement records
L-lmimnied bv CSX I from the comparable group For trx.implir, DuPunl used 588 3 miles 10 develop (he vai lable costs
for the Oiincvs Point Movement As shown on ExhibitjTDC-12). all ten (10) movements murkcd with a J" in
C oluinn (I) that moved between Niagara I Jib (KSAC 17780 m Culuinn (4)) and Carnc\s Point (PSAC 39880 in
Lolutrn ((•>} jic rL'Conls h mil the Wav bill Sample thai CSX I identified as issue movements Caen ol these movirmenls
lub ^88 J loaded miles (Column (H)> ic the same miles used hy Dul'om

~ STB Docket Nos 42099 and 42101
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I .ihk 3
Cum|iariM>n of DuPnnl's And CSXT's ( •Iculation

of IJRCS Phase III Cost Program Variable Costs Per Car

I km
(I)

V.in.ihk ( DM Perl .11 - Dul'onl

*yn7 V.ria'ik 1. nxi llr I .ir - ( s\ 1 -

ts\l om ( uinlcr) l)iil*inil -

1 I \hihii_( I W -V)

ra I alK - N.ilnnm - Nugrj I jlK -
Ni.\v lohnMUivilk Nm JnlinsuiiMHi ( .IIIILVS I'oinl

i2) ni MI

W12S

SI

$171252

t l 7 5 K H I

fl 47265

SI 4J848

I able ^ dcmonstiatos Ihc amount that CSXT overstated us 3Q07 variable costb Tor the Niagara

l-alls and Natruim Mo\ements and the amount it undurstuicd the 3Q07 variable costs for the C'arneys

Point Movement

C. R/VC RATIOS FOR
THE ISSUE MOVEMENTS

fable 4 below sho\\s the R/VC ratios tor each issue movement as Ldleulated b> DuPont and

CSX1

I ahL 4
Comnarnon of HuPonl nnd ( SX T R/\JC RaiiQi for Ihc l»uc Movcmenls

I km

C)

1 K VI K.iiii

2 KM K.i l in- (SXl

- I \lnhii | FIX -VI

Nmjirj I .ilK-
L\\ JtlhllSuilMlK

(2)

N.iirnim - Ni.igra I
( jrne\ ;.

(4)

HA"
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As shown in l\ihle 4 above. CSXl's and DuPont's R/VC ratios for the Niagara Palls

Movement are the same CSXT's R/VC ratios for the Natrium and Carne>s Point Movements are

different fiom those calculated by DuPonl because of CSX l"s improper caleulalion of vunuble costs

Both DuPont and CSX'l agree thai ihe R/VC ratios for the three issue movements arc significantly

higher than the STB sjunsdiclional threshold ot 180%
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III. DL'PONT" S FINAL MAXIMUM REVENLE / VARIABLE
COST RATIOS FOR THE ISSUE MOVEMENTS

The SI B s decision in Simplified Standards specified the procedures to develop the Maximum

R/VC Ratio for the issue movements using the "I hree Benchmark Methodology In my Opening VS.

I presented the results of m\ initial analyses following the S PB procedures I have reviewed CSXT's

Opening c\ idence and based on that review have revised my opening evidence M> revised analyses

are summarized below under the following topics

\ Selection of Comparable Movements

B DuPont s I mal Maximum R/VC Ratios for the Issue Movements

A. SELECTION OF
COMPARABLE MOVEMENTS

In m\ Opening VS. at pages 8 through 10, 1 explained how I selected the comparable

movements from the SI U's Waybill Samples tor 2002 through 2005 to develop comparable groups

foi edch ol the three issue movements At pages 18 through 24 of its Opening filing CSX I

explained how it selected the single comparable group that it applied to all three mo\ ements at issue

M\ discussion of the comparable movement selection process is contained under the following

headings

1 C oinpaiisunof DuPonfs I hree Comparable Groups to C'SX I s Single Comparable Group

2 Rev iev* ol CSX l"s Comparable Group

3 DuPont s Final Comparable Groups
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1. Comparison of DuPont's
Three Comparable Groups to
CSXTs Single Comparable Group

In im Opening VS I included three separate comparable groups, one lureach issue moxcmenl

CSX I included onl> one comparable group and used it lot nil three issue movements I huve

de\ eloped a comparison ot CSX I s single comparable group to each of the three comparable groups

Irom m> Opening VS

Txhibiijl DC- KM compares m> initial comparable group for the Niagara Falls Movement to

the initial comparable group presented by CSX I Hxhibuj I'DC'-IO) is broken into two sections

The fust section lists the movements in my Opening VS comparable group ("DuPont Section")

These movements arc color-coded lo identity whether or not they were included in CSXTs

Lompoi able group Mo\ ements shaded in blue were included in CSX Ps opening comparable group

and must be included in the final comparable group (discussed later in my testimony) Movements

shaded in \ellow were not included in C S X f s comparable group lor the j el low -shaded

mo\cmcnis. I identified one or more ol the following reasons as 10 why that particular movement

was not included ml SX Incomparable group based on CSXTsopemngdescriptionof iisselecuon

criteria

1 1 he STCC was other than 2812815.

2 The miscellaneous charges were /ero

3 It was identified as an issue movement.

4 1 he origin or destination is in Canada,

5 A short Line 01 switching railroad is imolved in the movement, and/or

ft I he movement represents either a multiple car or unit train shipment



The applicable icason(s) for exclusion Irom CSXT's comparable group is/are identified b> numbers

1 through 6 (corresponding to the above MX reasons) which numbers were placed to the left of each

\clUm-ihdded movement on Cxhibil_(TDC-10)

I he second section of Exhibit _(1 DC-10)hsisthe movements in CSX 1 s comparable group and

compares I hem to the comparable group I submitted lor the Niagara I alls Movement O'CSXl

Section ) ISX Ps mm ements aie color-coded to identify \vholhcr or not lhe> were included in my

opening comparable group Movements shaded in blue were included in my opening comparable

group jnd must be mUuded in the linal Lomparable group - Movements shaded in green were not

included in mv opening comparable group For the green-shaded movements, 1 identified one or

more of the lol lowing reasons as to why thai particular movement vva.s not included in my opening

compaiublc group

1 I he miles for the movement fell outside of the mileage range specified in my opening
selection criteria i c. outside - /-150 miles of the miles for the issue movement rounded
to the nearest 50-mile increment.

2 The movement did not have a ha/ardous S'l CC. and/or

1 I he movement hud a rcbill (.ode inner than zero

E\hibn_(TDC-11) contains the same comparison* for the Nlairuim Mo\ ement l-xhibiMTDC-

12) contains the same comparisons for the Carney* Point Movement M> discussion ol the reasons

for the differences between CSX I's single comparable group and m\ three comparable groups is

contained in the following section

are the bumo movementb shaded in blue in the DuPom Section ot Fxhibii (TDC-tU)
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2. Review of CSX T's
Comnarahlc Group

M> rc\ic\\ and critique of CSX l"\ comparable group, and how it relates lo the comparable

groups 1 included in m> Opening VS. are included below under the following topics

a Use ol a Single Compaiable Group

b Identification ot'lssue MuvemenLs

c Movements without a I lazardous S 1 CC

d Comparable STCC "s

e Miscellaneous Charges

I C uiiadian Movements

g Multiple Cur Movements

h Short Line Railroad Movements

i Length ol Haul

u. I'se of a Si
Comparable Group

In m> Opening VS I included three separate comparable groups one for each issue

moxcmem C'SXT included onl\ one comparable group and used it for all three issue movements

CSX T t application ol single comparable group to three separate and distinct issue movements is

control \ to Simplified Standards

In the discussion ol the I hreu- Benchmark Methodology in Simplified Standards, the STB makes

sevei al i e Terences to issue movement1 . "comparable group" and ' challenged rate" in the singular -

- Sec tt>i example Simplified Standards .116 16 17 18 and 21
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Simplified Standards is clear that there must be a comparable group applicable to each issue

movement or "challenged rate " As DuPonl has challenged three separate issue movements, each

with its own rate, a separate and distinct comparable group is required for each issue movement

CSXT has not lolluwed the S I'B's procedures

b. Identification of
Issue Movements

Simplified Standards requires lhat issue movements be excluded from the comparable group

In m> Opening VS. 1 identified issue movements in the Waybill Sample us any movement from the

issue moxement origin to the issue movement destination with the issue movement STCC and

tra\ cling in a Dl'l'X tar These mo\ements were excluded from m\ comparable groups

In rs.Xl s opening CSX'I identified issue movements in ihe Waybill Sample, and excluded

them horn the comparable group, using the same criteria 1 did \viih the one exception CSXT

excluded more than mo\ements in DUI'X cars

I agree uuh the issue movements that were identified by CSXT - However. I lake exception

to how t'SXI excluded the issue mmcmenis

As CSX T used a single comparable group for all three issue movements. CSX1 excluded from

Us comparable group all Waybill Sample movements for all three issue movements As noted above,

Simplified Standards requires a comparable group lor each separate issue movement and challenged

rate and C SX1 did not meet this requirement

iirniparabk movements that were identified as issue movements b> CSX P arc identified with a "3" in
the DuPont Section ol i:\hibitj 1 DC-1U) l-Ahibii_(TDC-11) and Exhibit (TDC-12)
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In Reply I have excluded the issue movements identified b> CSXT but have done so separately

tor each issue movement Stated differently, in my final comparable group for the Niagara falls

Movement included with this Reply. I ha\e excluded all Niagara Tails to New Johnsonville

movements from the comparable1 group but have included any movements between Natrium and

New lohnsonvillc or Niagara Fulls to Carncys Point as these two latter movements arc nut issue

movements tor purposes of the Niagara I alls Movement 1 excluded the issue movements tor the

Natrium Movement and the Cameys Point Movement in the same manner

v. Movements without
a Ha/ardous STCC

As staled in my Opening VS at page 8. one of the selection criteria was that the movement had

to be classified as a ha/ardous commodity in the Waybill Sample A review of CSXT" s comparable

group identified several movements that would ha\ e met m> selection critena for cither the Natrium

Movement 01 the Carneys Point Movement except that the movement did not have a hazardous

Sl'G. in the \\a\bill Sample- In Kcpl>. I have added the movements from CSXT'scomparable

group that meet the selection criteria of the Natrium Movement and Carney's Point Movement to

m> final comparable group lor each issue movement

d. C omparablc STCC's

One ot the comparable group selection criteria identified at page 8 in my Opening VS was thai

the com modi t\ had to be classified as a TIM because the issue movements of chlorine are classified

- CSX I ujnipjrable mowinonts that do not ha\ea hazardous SICC lire identified with a1 2" in the CSXT Section
uf ExhibnjTDC-10) CxhibiiJ IDC-II) and hxhibiij IDC-12)
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as IIII I'liis criteria was bused on ihe special handling requirements for TIH commodities when

mo\ed bv tail road

In ()penmg CSX 1 lesmctcd its comparable group to a single Til 1 commodity, i c.. chlonnc.

S"I (.'( 2812815 At pages 23-24. CSXT presents two explanations as lo why anhydrous ammonia

movements and other 1111 movements are not comparable to the issue chlorine movements Neither

ot CSXT's explanations has an) merit

fust C'SXT presents information comparing the amount ol chlorine and anhydrous ammonia

that are shipped by rail and attempts to drav* a distinction between the markets for each commodity

CSX I s figure* aie unsupported and irrelevant CSX I has presented no e\ idencc that the rates for

these commodities aie developed in a dilTcrent manner The guiding principle is that both

commodities are classi tied as I'l! I and are handled in the same manner u hen moved by CSXT which

makes them comparable

Second. CSXT claims that many anhydrous ammonia movements pass through fewer major

cities than chlonnc movements but provided no support In response to CSX'I 's assertion. DuPont

identified the High Threat Lrban Areas ("111'LA'T and other major cities through which each of

the issue moxements travel and compared them to the I ITU A and other major cities through which

the mo\ emenls in DuPont s comparable groups travel - This analysis shows that the number ot

1111. A and othei major cities for each movement is simply a function of the origin, destination and

route ot the movement and not the commodity

- Sue L SXl discovery documents (_SX"12100C-()00155 and 000156 included in mv clcclromc uorkpnpcrs
— Sec im electronic woikpapers lor this miaK
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I oi example, the Niagara falls Movement travels through four MTUA and two other major

cities uhich is simply a function of the origin, destination and route of the issue movement Many

of the comparable movements, both chlorine and other TIM commodities, travel through fewer

1H L \ and other major cities* However, a review ol the routes lor the chlorine and the anhydrous

ammonia mo\ ements included in the comparable group show similarity in the number ol 11 I'D A and

other maior cities for those movements

Continuing this comparison the Natrium Movement travels though onh two HTUA and one

other maioi cit> Virtually all of the comparable movements traveled through more HTUA and

major Lilies

I mall}. the Carne>s Point movement travels through three 11FU A and no other major city The

majorit\ of the comparable movements travel through three or more H'l UA as well as other major

cities

In summan.. OS XT s contentions that anhydrous ammonia and other 'I 111 movements arc not

cornpui able to the issue chlorine movements because the rates are calculated dif Icrenlly or there arc

fewer 11 l"l' Vs or other major cities on the route are without merit

M\ final comparable t>mup for each issue movement includes all TIM movements Irom the

\Va\bill Sample 'hat meet the specified selection criteria lor each particular issue movement

e. Miscellaneous Charges

Miscellaneous Charges is a field in the Waybill Sample that is separate from the freight revenue

Held In calculating the RSAM and R/VC m, ratios, the STB calculates the revenue for each

moxirmcni in the \Va\hill Sample b> adding miscellaneous charges to the freight revenue In
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calculaimti the R/VC ratio for the mo\«menis in each comparable group, 1 followed the same

proceduie

C SX1 also tollcmed this procedure tor the comparable movements it selected However. CSXT

used Miscellaneous Charges as a comparable movement selection criteria Specifically, in Opening

at page 21 C'SX I states thai it 'excluded from its comparison groups any shipments to which a fuel

sui charge did not appl> As the Waybill Sample does not has c u Held titled * fuel surcharge' CSX1

excluded all movements where the miscellaneous charges were /ero ^ C'SXT's exclusion of

mo\cmcnis \\iih no miscellaneous charges is improper for at least three reasons

hist I'SXI pro\ ides no evidence ot a link between fuel surcharges and miscellaneous charges

reported in the Wa\hill Sample 1 he Wa>bill Sample User Guide provided b> the STB along with

the \Va>bill Sample defines Miscellaneous Charges as "The total of all miscellaneous charges,

excluding transit and freight revenue charges, shown in dollars " The definition clearly makes no

re lure nee to fuel surcharges

Second. CSXf does not provide any evidence that it icports fuel charges separately in the

miscellaneous charges field ol the Waybill Sample or that fuel surcharges are the only monies

reported in the miscellaneous charges field

I astl\ CSX f attempts to justify its exclusion of movements with no miscellaneous charges,

which (. SXT equates to Kiel surcharges by stating that fuel prices have nearly tripled from January

2002 to Innuan 2008 and more than doubled from January 2U02 to December 200S. the time period

co\cred ta the Waybill Sample - C'SX I gives the impression that it was not compensated for

— DuPoni comparable movements with zero miscellaneous charges lhat were excluded by CSXT arc identified
uitli a 2" in (he DiiPuni Section ol CxlnbiiJ I'DC-IO). CxhibitJTDC'-l I) and ExhibitJl DC-12)

— See loolnotc 17 on page 21 of CSX I s Opening evidence
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incrvusing tuel prices it there was no tuel surcharge shown tor a movement h ven assuming that the

miscellaneous charges did reflect fuel surcharges the lack ol miscellaneous charges does not mean

that C'SX f was not compensated tor increasing fuel prices

Rales loi rail traffic and there lore rates lor the comparable movements, are adjusted by the

Rail Cost Adjustment I actor ("RC'Al ") or some variation whether they are tariflfmoves or contract

moves \ major component of the KCAK is fuel prices F.xhibu_( PDC-13) contains a comparison

ol the increase in the tIA L S No 2 Diesel fuel price cited hv C'SXT and the fuel component of the

KCAI As shown in h\hibit_( FIK'-13). the fuel component of the RCAI- increased at a faster rale

t h a n h l A s L S No 2 Diesel price Specifically the fuel component of the RCAI : nearly quadrupled

from I C?02 to 1Q08 and more than tripled from 1Q02 to 4Q05 bven il there was no separate fuel

charge the rate adjustment mechanism, e g. the RCAK was capturing the increase in CSXT's fuel

prices

On j final note (. SXT's exclusion ul moxements with /cro miscclluncous charges impioperly

increases the R/VC ratio lor the comparable group as movements with miscellaneous charges have

higher R/VC ratios than movements with /ero miscellaneous charges CSXT's selection process

lesulls in the highest possible R/VC ratios for the comparable group

1 01 the abo\ e reasons. CSX1 'sexclusion of comparable movements simply on the basis otvcro

miscellaneous charges is improper

f. Canadian Movements

In m> Opening VS I did not use u Canadian origin or destination as a comparable movement

selection criteria CSX1 states at page 21 ot its Opening, that movements with an origin or
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dcslinaiion in Canada \\ere excluded from the comparable group because the STB docs not collect

coit and revenue data lor movements in Canada by Canadian carriers

( SXI* is correct in its characterization nt how the SIB Collects cost and revenue data for

Cunmhun turners I he problem \\ ith CSXT's logic is thai it excluded movements handled b> a U S

carrier, namely C'SXT

All ot the movements included in my Opening VS comparable groups are move men is that arc

originated and terminated by CSXT and no Canadian carriers are involved in (be movement of that

traffic - In tail if a C jnadian carrier was involved in a movement, the movement would not be a

local CSX 1 movement and xvould nut be selected

1 treated these moxements in the same manner as the S11) treats them in the Waybill Sample

and in the calculation ol the RSAM and R/VC ,M) ratios 1 hesc movements travel only a few miles

in Canada- The variable costs in the Waybill Sample cover the movement from origin to

destination- The re\enues reflect the revenues for the entire movement For purposes of the

RSAMundK VC „, calculations, the STB treats these movements as domestic U S movements —

— DuPont comparable nunemcnis ihai were identified as Canadian movements by CSX I are identified with a "4"
in the UuPom Seclion of C\hibii_(TDC-IO). ExhibiiJTDC-l I) diid I xhibitj TDC-12)

— See L\hibu_( I DC-14) for it listing ot ihe Canadian movements included in the final comparable groups lor ihc
issue movement, the miles in Canada and the percentage ol total movement miles in Canada As shown on
r\lnbn (IDC-14) the longest movement in Canada equaled 424 miles and ihe highest percentage of total
mmciTK'nt miles in ( anada equaled 8 3 % Manv of ihe movements traveled onl\ 10 7 miles in Canada 01 less than
2° i. ot thetoul miles

— I h-v can be venl'cd h> tosunji ihc Canadian movements in ihe \\a\bill bain pie as CSX I local movements using
UK I Ki S Phase 111 iusi program and (lie movement characteristics included in the Washill Sample The loaded
miks ^hu\vn tor ihc Canadiiin mDveuicnls in the Wd\bill Sample c.m be verified as the miles Cui ihc entire
mo\eniirni iin-liidinjj the miles in Canada b> iiiiny PC*Miler KJI!

— IhiMnlunmitiunK.iipruvidedinl L l)eabody& Associates. I IK by the S TB statTal a January 29 2008 meeting
in ihe SI B ulfices also attended hv CSXT
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Bascd on the abo\ c. CSX'l s exclusion Ironi the comparable group of CSXT local movements

originating or terminating in Canada is erroneous

K. Multiple Car Movements

In m> Opening VS. I included a multiple car movement in my comparable groups if the

movement mcl all ol the selection criteria - t'SX I excluded all movements that were not single

ear movements

Simplified Standards explicitlv allows the inclusion ot movements with different cost

characteristics as the STB stated, at page 17 " that movements with different cost characteristics

ma> be included in the comparison group" and there is no reason to presume that the R/VC

ianos should he different

<_ S \T ;. exclusion ol comparable movements simplv because they ha\ e more cars than the issue

movements is unsupported 1 have included one multiple car movement in the final comparable

group tor the Niagara Kails Movement, two multiple car movements in the final comparable group

for the Nan mm Movement and six multiple car movements in the final comparable group for the

C'arne\s Point Movement

h. Short Line
Railroad Movements

C'SX I stated on Opening, at pages 20-21. thai it excluded all movements thai "were originated

or terminated h> n short-line or switching carrier based on the Freight Station Accounting Code

— Dul'oni comparable movements lhat arc multiple car movuneiiit, are identified with a "6" in llic DuPont Section
of IMubnj rDC-lli) I \hibil (1DC-I Dund Exhibit JIDC-12)
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( 1-S'XC ) mfonnution reported in the CWS " CSXT identified these movL'menls as movements with

an origin or destination PSAC beginning \\iih u "o"

I did not exclude Ihese move men is from m\ comparable groups in my Opening VS as the 17S AC

was not one of m> selection criteria - I could not \crifv CSX l"s claim that l-SAC's beginning with

a "6" \\cie short-line or switching carriers In order to eliminate this area ot dispute. I have accepted

CSX l"s position and eliminated two such movements from the comparable group for the Niagara

l;alls Moxemeni There \vcre no such movements in my Opening VS comparable groups lor the

Natrium Mcncmcnt or the Carnevs Point Movement

B\ eliminating these movements. I urn not agreeing v\ ith C'SXT's position on short line railroad

movements In the \Va\hill Sample the STB treats these as t'SXT local movements and applies

CSX 1 s unit cost to the entire movement when calculating the variable costs This demonstrates that

Ihesc movements oiiginate and terminate on CSX 1 and are controlled by CSX 1

I1 the S'l I) considered these movements other than CSX I" local, they \vould apply regional unit

costs to the non-CSX I portion of the movement and CSX I' unit costs to the CSXT portion and

classit) tlie movement as interline Kir example, a loint short line eastern railroad plus CSX 1'

movement would be considered us an interline forwarded movement on the short line railroad and

an mtei line receiv ed movement on C'SXT 1-rom a cost of ser\ ice perspective, the shorthnc Phase

111 costs \M)uld be based on Eastern Region unit costs and include an origin terminal cost, applicable

line haul costs and interchange costs Ihe CSXT portion ot the movement (the interline received

portion) uould include interchange costs applicable line haul costs and a destination terminal cost

IK
— Dul'om comparable movements Dial were identified as movements involving a shim-line 01 switching carrier are

•dirittit'urd n n h d 45" in ihc DuPont Scuion ul Exhibit (TIX'-IO) fxhibnj I DC-1 Hand LxhibitjTDC-12)
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Thesc costs would clearly be greater than the costs for a local move because of the introduction of

in lore lunge costs tor both railroads and (he resulting R/VC ratio would ho lower

i. Length of Huul

In m> Opening VS at page 9. 1 explained that one of my selection criteria for comparable

movements was loaded miles within a range of plus or minus 150 miles of the issue movement

loaded miles rounded to the nearest ^0 miles I his resulted in milage ranges of 750 to 1.050 miles

for the Niagara Kills. Movement. 550-850 miles lor the Natrium Movement and 450-750 miles for

the Carncys Point Mo\einenl

In Opening. C'SXT's selection criteria was much broader, i e . CSX'I included movements in

the comparable group with mileages as km as 211 miles and as high as 1.576 miles 1 he difference

in length of haul loi the comparable movements is the mam reason why DuPonl did not include

mam ol the movements selected bv C'SXT —

C SX I s broad mileage range includes man) movements that arc not comparable to the issue

movements Tor example, the Niagara Falls Movement travels 880 7 miles in the loaded direction

CSX'I has included movements with loaded miles as low as 2108 miles, less than 25% of the length

of the Niagara I alls Movement

*lo demonstrate the problem with CSXTs mileage range. I performed an analysis of URCS

Phase 111 v anable cosis tor a movement that was included in both my comparable group and CSXT's

comparable giuup I developed the variable costs for the example movement changing only the

— OX I Liniipjrahle movements ihm .in* outside the mileage range used by DuPont are identified with a 1" in ihe
CS\ 1 Secnun ot Exhibit J TDC-IO). Exhibit (1DC-II) and Lxhibit.t l'DC-12)
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miles traveled by the movement and leaving the other characteristics the same I started with the

assumption that the movement traveled 50 miles and increased the miles in increments of 50 I then

plotted the \anablc cost per ton-mile results for each distance lo develop the trend line shown on

rxhibitj I DC -15) I then identified the point on the cost per ton-mile cur\e that corresponded to

the lo\\er and uppei mileage boundaries in the comparable movements for both DuPont and CSXT

As seen on E\hibit_(TDC-l 5), the range in cost per ton-mile for CSX I *s mileage boundaries is

much greater than the range for OuPont s mileage boundaries In other words, by extending the

mileage boundaries to several hundred miles shorter or longer than the issue movement, CSXT has

included a much greater variation in costs of providing service On b.xhibit_( ['DC-15). CSXT's

range in variable costs is from SO 04067 per ton-mile to $0 02123 per ton-mile DuFont's range is

from SO 02438 per ton-mile to SO 02268 per ton-mile

The reason the change in variable costs is significant is that variable cost sets the floor for rate

making pui poses The contribution made by captive traffic (the differential between the rate and the

variable cost) is approximately the same, as the SIB s maximum rale procedures produce the rate

ceiling With (hose tuo lacts in mind, movements of shorter haul captive traffic will command

highci rates (measured on a mills per ton-mile basis) than movements ot longer haul captive traffic

Stated differently, shorter haul captive movements will have higher rates (measured on a mills per

ton-mile basis) than longer haul captive movements, all other things held constant By beginning its

comparable group at the 200-mile range and ending over 1.500 miles. CSXT has included mo\es that

are nut comparable because ot the di (Terences in the length ot haul By comparison. DuPonfs

narrow mileage range results in the selection of similar movements
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3. DuPoni's Final
Comparable Groups

DuPont's final comparable groups tor each movement Jt issue arc discussed under I he following

topics

a Modification 10 Opening Cumparuble Groups
b DensjU Criteria

a. Modification to Opening
Comparable Groups

Modifications to DuPoni's Opening comparable groups und dc\clopmem of the final

comparable groups arc discussed belov* for each issue movement

(I) Niagara Falls Movement

Based on im re\ie\\ of CSX I s opening evidence. I have made two modifications to my

opening comparable group of 31 movements for the Niagara Hulls Movement The first modification

is the elimination ot one issue traffic movement '1 he second modification is the elimination of two

short-line railroad mo\ ements

II\hibit_(TDC -16) contains my final comparable group ot 28 movements for the Niagara halls

Mo\cmcnt Die mo\ements shaded in blue arc movements That were included in CSXT's opening

comparable group and based on Simplified Standards must be included in the final comparable

group I he movements shaded in yellow \\ere not included in CSXT's opening comparable group
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(2) Natrium Movement

Itased on my review ol CSXT's opening evidence 1 have made iwo modifications to my

open in u comparable group ol 88 movements tor the Natrium Movement 1 he first modification is

ihe elimination ol one issue movement I he second modification is the addition of twelve

movements trom CSX 1 s comparable group thai met my selection criteria as they are hazardous

movements e\cn though the) do not ha\c a hazardous SICC in the Waybill Sample

f \hibu_( I DC-17) contains my final comparable group ot 99 movements for the Natrium

Movement "I he mo\ ements shaded in blue are movements that were included in CSXT's opening

comparable group and based on Simplified Standards must be included in the final comparable

group I he mo\ements shaded in \ellow were not included in CSXT's opening comparable group

The movements shaded in green were added Irom CSXT s opening comparable group

(3) Carnevs Point Movemenl

Based on my review of CSX I s opening evidence. 1 have made two modifications to my

opening comparable group ot 164 movements for the C'arncys Point Movement The first

modification h the elimination often issue moxcmcms The second modification is the addition of

fifteen movements from CSXT's comparable group that met m> selection criteria as they are

ha/ardous movements even though thcv do not have a ha/ardous S'ICC in the Waybill Sample

hxhibit j I DC-18) contains my final comparable group ol 169 movemems lor the Carnevs Point

Mo\cmcm 1 he movements shaded in blue are movements that were included in C'SXT's opening

comparable gioup and based on Simplified Guidelines must be included in the final comparable
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group The movements shaded in yellow were nut included in CSX l"s opening comparable group

The movements shaded in green were added from CSXT'i opening comparable group

b. Pensile Criteria

In Simplified Standards, ai page 17 the STB listed a number ol" lactors relating lo the

determination of comparable movements One of these factors was "traffic densities of the likely

routes invoked

In oidcr u> assess the "traffic densities ot the likely routes involved" density information is

needed lioin the railroad as accurate density information is not publicly available In discovery.

DuPunt icqucsied anJCSXl prouded CSXTs> stem-wide density maps (or 2002 through 2006

In its lanuary 15 2008 decision in this proceeding, at page 3. the S I'B slated "Neither the

tamer nor the shipper is permitted lo use information Irom the carrier's files to advocate for a

particular comparison group" Based on the STB s decision this prevented DuPontfiom using the

C'SXT densitv charts produced in discovery

In us Iaiuiiirv 31 2008 decision in this proceeding, the STB reversed itself, slating, at page 4.

' The panics may each rely on (he traffic density maps provided during discovery to support their

compai ison group' Unfortunately, there v\as onl> one working day between the date this decision

v*us issued and the date opening evidence was due Consequently, neither parly included any

analvsis ot densitv in opening

As the STB has now allowed the use of CSX'I \s density maps. 1 conducted a density analysis

of the movements contained in each of my three final comparable groups Using PC*Milcr|Rail. I

obtained the mules and mileages lor each of the movements and applied the line segment densities
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obiaincd from the CSXT 2006 density map produced in discover) to calculate the weighted average

density in million gro-.s tons per mile {* MO I /mile") for each movement and the simple average

di'nbit) lor the comparable group as a whole -

Exhibit (I'DC-16) Column (14). contains the results of my analysis for the Niagara halls

Movement As shown on IZxhibit_(TDC'-16), the weighted average density for the issue movement

is 72 3 MO r/mile The simple a\ eragc density ("or the comparable group is 64 9 MGT'mile The

weighted aveiage deniitv lor the individual movements ranges from 299 MGl'/Milc to 749

MOT mile The weighted average dciisit) range tor the individual movements shaded in blue, i e ,

the movements that were included b> both parlies and must be included in the final comparable

group is the same as the range for the entire group All the movements included in m> comparable

group that arc not included in CSXT's opening comparable group (the movements shaded in vellow)

lall within the densil> range of comparable movements he lee ted by both parties

Exhibit j I DC-17). Column (14). contains the results of my analysis for me Natrium Movement

As shown on F\hibit_( I DC-17). the weighted average density lor the issue movement is 33 3

MGTmilc The simple average densitv lor the comparable group is 54 6 VlGT/mile The weighted

average densm lor the individual movements ranges Irom 19 3 MG IVMile to 114 7 MG f/mile The

weighted average density range tor (he individual movements shaded in blue, i e . the movements

that weie included bv both parties and must be included in ihe final comparable group, is from 19 3

MGT mile to l> I 2 MG f/inile All but two of the movements included in my comparable group that

— The dunsits iiniilvsis is included in m> nli'Liionic workpapers
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are not included in C'SXT s opening comparable gioup(the movements shaded in yellow) fall within

the dcnsii) lange ol comparable movements selected b> both parties =~

Exliibiij I*IX'-I8) Column (14), contains the results ot ni) anal)sis for the Carney;* Point

Movement As shown on Exhibit _(I'DC-18). the weighted average dcnsit) tor the issue movement

is 78 5 MO I/mile 1 he simple a\eragedensil\ lor the comparable group is 58 5 MGT/mile The

weighted average densil) tor the individual movements ranges from 193 MGT/Mile to 1202

MG'I mile I he weighted average density range for the individual movements shaded in blue, i e .

the mou'iiK'nts thai were included by both panics and must be included in the final comparable-

group is the same us the range tor the entire group Slated differently, all the movements included

in im Lomparahlc group that are not included in C'SX l"s opening comparable group (the movements

shaded in \cllo\\ j tall within the density range of comparable movements selected by both panics

The densil} ranges shown above reflect comparable movements based on the density threshold

used b\ the S I'B When evaluating track and traffic conditions, the STB requires each Class 1

i ail road to group these characteristics b\ density category == Track categor) A (the most densely

tra\eled rail lines) groups iail lines with 20 MGT.milc or higher

Additionally the S11) requires that the Class 1 railroad calculate road property depreciation

iates b> dcnsit) category in Schedule 416 of Annual Report Form R-l The same basic density

*- I IIL- iun movements that fall outside the range ol densities tor the blue-shaded movements hnve a weighted average
Jciisii) or IM7 MC.il mile As noted IP the following discussion ol ihe densities for the Carncys Point Movement.
both ponies UK. hided J movement \\ilh.i weighted dvenmedcnsii} ol 120 2 MOT mile which indicates ihiil 114 7
MG1 mik* is noi outside (he representative Jcnsit> range

— Anm.ul Kepun I urm R-l Scheduli: 720 Tor purposes ot Schedule 720. average densit} is determined bdscd on
rack-miles and mil unite miles For puipo^cs ot my density analvsis I used route miles because track-miles were
not available tin eni.li route
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(.ateguncs used loi track characteristics discussed above, are used to calculate road property

depreciation rates

\\ nh the exception ofa tew movements with a weighted average density of 19 3 MGT/milc.

manv oi which \vcre included b> both parties and must be part of the final comparable group, the

compjiabte movement!) I selected tall into the top density category used by the STB

In suniinaiy I have considered density in rn\ analysis and it supports my final comparable group

lor each issue mo\ement

B. DU FONT'S FINAL MAXIMUM
R/VC RATIOS FOR
1 HE ISSUE MOVEMENTS

To develop the Maximum R/VC Ruiio for each issue movement. 1 followed the procedures set

lorth in Simplified Standards 1 irst. I selected the comparable group for each issue movement

Next. I multiplied the It'VC ratio lor each comparable movement by the ratio of the CSXT RSAM

and R VC ,MI lour->ear av erage contained in the STB's December 20.2007 decision in Kx Pane No

347 (Sub-Nu 2) ftijfr* (iii/ife//Ho - :\on-('<tal Pntieftlim!\ ('Non-Coal Guidelines") I then

calculated ihc mean and standard deviation for the adjusted R/VC ratios tor the comparable group

Next using the mean and standard deviation. I calculated the 90%confidence interval around the

estimate ot the mean to determine the upper boundary of the mean for the comparable group winch

become*, the threshold for determining if a rate is unreasonable

C SX1 followed the some procedures with one maior exception C'SX f deviated from the

S1 B's specified procedures by applying an annual adjustment ratio (RSAM lo R/VC lftl) to the R/VC

i alio ot each mov emenl in us comparable group, depending on the year of the movement, rather than
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ihe S'l B s specified 4-\ear average adiustmeni ratio Simplified Standards makes n very clear that

lhe 4->c<ii ii\ciagc adjustment lauo should be applied The STB states, at page 20. in the section

tilled Method to Calculate RSAM and R/VC ,«," "In a rale ease, we \\ill noi rely on the figures

for a single year bin ml! use a 4-year average where possible' Clearly a 4-year average is possible

in this pi acceding as the STB published the 2002-2005 RSAM and R/VO180 ratios m its December

20. 2007 decision m Non-Coal Guidelines

"I able 5 helo\\ compares my calculations of the issue mo\ einents* R/VC ratios to the Maximum

R/VC Ratios calculated using the final comparable groups and following the STB's procedures —'

— I hi L.ilcukiiKHiul itiL llrul Mdximuni K VC Rano lorL-j(.h ibsuc movcmcnl is shown in Fxhihil ("I nC-l6)thriHigli
Cxhibn tTDC-18)
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LibleS

Maximum Kale for Issue Movement* Usme SI B's RSAM and R/VOI80

1

:

*
4

*

fi

-

-

-

-

Nuyra Falls - Natrium -

Johnsonville Johnsonvilk

(1) (2) (3)

34J07 KJIC per Car (Including I'ucl SO 173 17 S5.W3 75
Surcharge) -

3O07 Vdruhfe ( »si per C'ar - S 1 W3 25 $ 1 .7 12 S2

K V C ' R j i m - 4<>U% 3^0%

Maximum R/VC Ratio- Z^O^o 330*4

Maximum Rule per Cnr - S5 780 4 » $5 65 1 32

Amount CSX) RmeperCjr
Exteeds Maximum Rate per Car -' S3 392 74 $ >42 43

table 3 nbo\c
1 me 1 -1 me 2 \ I()(J
1 xhibii (IIX-U)) E\liibil_UDC-l7).indLxliibilJ'IDC-l8)
Line 2 x LmL'4
Line 1 - Line 5

Niagra 1 alls -
Camcvs

Poiril
(3)

$4,8% 66

SI. 472 64

333%

326%

S4 ROO 84

$95 82

As shown in I able 5 above. C'SXT s rale lor each ol the issue movements (Line I) exceeds the

iaic bused on the Vi.mmum R/VC R.ilio (Line 5) lor the comparable group by jn amount ranging

from S95 82 pei car to 13.392 74 per car
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IV. OTHER RELEVANT FACTORS

In this section ot m\ Reply VS. I fir si re\ icw and critique the other rele\ ant factors included by

CSXT in us opening evidence I hen I quantity and appl) DuPonl's other relevant factors to the

issue mu\emenis based upon DuPonl's' final ofier" comparable groups The results ot my other

relevant factor anahscs arc summarised below under the following headings

•\ CSX'l s- Othei Relevant I actors

B Application of DuPont's Other Relevant Factors

A. CSXTS OTHER RELEVANT FACTORS

M) discussion ot CSXT s other relevant factors addresses the two factors developed hv CSXT

in opening i e (I) an adjustment to RSAM Ratio, and (2) indexing ot Waybill Sample variable

tostsand icvenue*

I. Adjustment lo
RSAM Ratio

In December 2007. the SI 13 published the results of its RSAM and R/VC I80 calculations for

C S X f ^ Mased on the STB's RSAM and R/VC I8ll ratio calculations foi 2002 to 2005 the average

mark-up factor du\elopedb\ dividing the RSAM ratio bytheRJ
/VC ,«, ralio equals I 24 I his mark-

up tactoi is applied to movements in the comparable group

— See Nt>ii-roal Guidelines served DeLcmber 1 ] 2007 and correcied December 20 2007
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C SX'I stales that n used the STB s KSAV1 and R/VC 1RM ligure.s lo calculate the required mark-

up ratios but made an adjustment to its calculations to account for an alleged flaw in the STB's

methodology •* C SX1 averts thai the S I'B's Simplified Standards procedures should have ad lusted

the R(I\\l||ir ^ component of the RSAM ratio to account lor income taxes attributable lo the

additional revenue needed for CSXT lo be deemed revenue adequate Spccifically. CSXT believes

the correct procedure for developing the mark-up factor is to divide the difference between the

RSAM and R/VC |k|l ratios by one less the railroad'* statutorv lederal and state income tax rates, and

add the lesultam quotient to the R'VC ,„ ratio - According to CSXT. this would produce a lax-

ndiustcd RSAM latio. and a resultant tax-adjusted mark-up factor

I'heie are t\\o primary problems with CSX I's RSAM adjustment First, CSXT assumes that

the additional re\enue trom the RliV,hllf lllLf calculation would be taxed at CSX I" s statutor> tax

i ales u ithout an> suppon for Us assumption Second, the variable costs used to calculate the RSAM

and R/VC1 ,*,, ratios are already overstated due to an over recovery of income taxes, which

understates the size of the R/VC ,HI traffic and artificially increases the revenue adequacy

adjustment factor I address these two issues below

— Sec C SX I Opening E\ idence ill 24
— CSX I s logK. i> ilut the REV..,,,.,,, LOinponenl in the RSAM ratio is calculated bused on after-tax earnings,

and .1 straight application ot (he component to the R/VC ,»„ MHO uhich is based on pre-tax revenues would
leave n rnilroad below .1 revenue jdequdte level
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a. Statutory Tax Kates
Versus Effective Tax Rates

C SX \\ assertion that parties should adjusi the REV nillll component of the RSAM ratio at

CSX I "s slatuiorx federal and stale tax lales ignores the tact that CSX'I *s income tux expenses do

not reflect a straight application of the statutory tax rates SimpK stated. CSXT s effective tax rate

is significant!) different than the statutory tax rate

1 he ul 1 eetis e tax rate is the amount ot tax an individual or firm pays when all other government

tax offsets or pa>ments are applied divided b> the tax base CSXT s Annual Report Form R-l data

clearlv shows that the railroad selective tax rate docs not equal combined federal and state statutory

rates as assumed b> CSXT One can distmclh see this fact in looking at CSXTs Form R-l data

In 20U"i CSXT recorded S297 million in income Irom continuing operations before taxes, but

hooked a tax benefit not a tax expense, ol $50 million - In other words CSXT's net railway

operating income increased due to lax benefits Tlu.s was not an isolated situation CSX f booked a

lax benefit of $21 5 million in 2002 while generating nearU SSOO million in income from continuing

operations^ In sum between 2002 and 2005 CSXT's dfeclixe lax rates were well below the

itatutor\ standards in each >ear

Then1 arc a number of factors thai can drive a firm's effective tax rate well below its statutory

tax rate I hese include but are not limited to. the impact of deferred income luxes, tax-loss

carryiotuards and canvbacks and governmental tax credits CSX ]"s I'orm R-l data for 2003 does

not indicate the reason for the large tax credit hooked by CSXT. but ihe simple fact is that it

illustrates cleurK that CSXT is not pa>mg laxes at a siatulorx level

•* SeetSXI 20U3 I'onii R-l Schedule 210 I.mtrs-40 jnd 05
^ See C SXT 2002 Form R-1 Schedule 21 (). Lines 46 and 63
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While it is clear that CSXT's a\erage effective tax rate is below the statutory level, it is unclear

that CSX1 s marginal tax rate is also below the statuton, lc\cl. since il is not possible to verify

CSX1 "s eflective marginal tax rate with the available information A marginal tax rale is the tax rate

that applies to the last dollui of ihc tax base, and often applied to the change in tax obligations as

income uses In this instance, the RkV^.iMiiwi dollars added to the Revenue ,„„ while holding all

other operating expense* constant \\ould be considered marginal revenue CSX 1 assumes that this

retenue \vould be taxed at the statutor) rate However, it is not possible to calculate the actual

impact ot taxes on this additional revenue with data in the record, or with publicly available CSXT

financial data Rather to effectively calculate the impact of the additional ie\enue would require

a complete set ol CSXT income tax returns for the 2002 to 2005 time period Without this data, one

tannot irul> determine the tax impact, if am, of the additional revenue

C SXI smiplisticall> assumes that the additional re\eniiL- contributed by the RFV^,,,,,^, figure

would be lased at a statutory level CSXT has clearly provided no support for this assumption in the

record ol this case If the STB were to accept CSX I"s argument that the Rl-V,|h,rlmi. component of

the RSAM ratio requiicd a tax adjustment, the only logical lax rale to use for the adjustment is

CSX I *s effective tax rate for each \ear The use of CSX'I *s effective tax rate reflects the fact lhat

CSX1 does not incur lax expenses at the statiiior) rate, and would therefore provide an adiustmcnt

consistent with CSXT s actual tax position Lxhibit_(TDC-19) contains a leslatement ofCSXPs

mark-up factor calculated using CSX1 *s effective tax rates As shown in l.xhibit_( l'DC-19). the

corrected mark-up factor equals I 26. rather than CSXT's overstated factoi of I 38
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h. I RCS Overstates the
Required Tax Recovery

The S'IB's URCS model includes a variable return on investment ("ROI") component

calculated using a pre-tax weighted-average cost of capital ("WAC'C") based on the federal statutory

tax rale of 15 percent The use of Ihc pre-tax WACC m the \ariable ROI, which adjusts the cost of

equitv to allow lor a return to common equity holders Iron after-tax earnings, explicitly adds

additional vaiiable costs to each movement to cover the railroad's hypothetical tax burden

However as explained above, railroads seldom pay taxes at the statutory rate due to offsets and

credits, and their actual lax expenses are much lower than implied by the statutory rate Therefore,

using a siatutorv tux late in the URCS model leads to an overstatement in each movement's variable

LOSlS

F \lnbiij fDC-20) illustrates the impact of the overstatement of lax recovery inherent in URCS

As shu\s n in FxlnbitJ IDC-20), actual federal taxes booked by CSXT in 2005 equaled $220 million

based on R-1 Schedule 210. Line 47 In contrast, the STB s 2005 URCS implicitly included $748

million 10 cox er the taxes inherent m the LRCS variable ROI calculation In other words, the URCS

model included over three times the amount of costs necessary to cover CSXT's actual income tax

expense

The effect of the tux overstatement in URCS has a direct impact on the calculation of the RSAM

revenue adequacy adjustment factor Ai a base level, the S"I B uses URCS variable costs along with

revenue statistics, to identify the movements to include in the R/VC lhll sample group, and the

subsequent Revenue ,„„ The problem lies in that the STB has ellectivel> excluded movements from

the R Vt ,„, sample group, and lowered Us Revenue ,«, figure, by overstating tax recovery in its

URCS \ariable cost calculations 1 or example, assume a movement has an R/VC ratio of 179
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pcrccm based on the SI B's URCS variable costs as presently calculated Removing the tax recovery

overstatement from the URCS variable costs would reduce the denominator in the R/VC ratio

calculation and increase the R/VC' ratio for the movement above Ihc 180% threshold for inclusion

in the R'VC ,w Cample group It is likeh that correcting the URCS variable costs tor this tax

recoven overMaicmcnt would increase the number of movements in the R/VC I]U| sample group, and

thereby increase the total Revenue tat

Am change in the Revenue l(lll has a direct impact on the STB s revenue adequacy adjustment

factor since in its simplest form, the adjustment factor is equal to 1 plus the RLVJ)lirl lrttrr divided by

the Rev enue |S(,
:- 11 the STB were to calculate CSXT's URCS \ anable costs using a pre-tax WACC

taking into consideration CSXT's cfiectne tax rate, instead of a statutory' tax rate, the size of the

R/VC y, iiattk group \u>uld be larger and produce a more accurate revenue adequacy ad|ustment

factor

2. Indexing of Waybill Sample
Variable Costs and Revenues

C'SX f asserts that the 2002 to 2005 revenue and variable cost data for the comparable group

provide-, an inconsistent comparison for evaluating the R/VC ratios of the challenged rates, which

were established in 20U7 due to inflation in rail rates and railroad operating costs - To address this

alleged inconsistent:} CSXT proposed three indexing methods - two related to indexing revenues

and one for indexing \anablc costs - to adjust the comparable group's R/VC ratios CSXT's first

proposed method for indexing prior \ear revenues to 2007 levels relied upon average chemical

T I + (RFV fc - Ktivunue llul)
— Sec CSXT Opening TvidciiLc at 26
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revcnue per unit as reported in CSXT's publicly available financial reports for the 2002 to 2007

period I he second revenue indexing method used a combination of the public)} available changes

in re\ enue de\ eloped in CSX f s first proposal and revenue data extracted from CSX I's confidential

traffic files finally CSXT proposed to adjust the comparable group's variable cost calculations

based on public!) available railroad COM factors

As a threshold matter. Simplified Standards explicitly rejected as unnecessary Ihe very type of

indexing proposed by CSX I - The STB also slated that if any party wished to present additional

e\ idence ol index my ot revenues and/or costs, the additional evidence would be evaluated as "other

relevant factors' - I he STB warned, though, that the part) submitting such additional evidence

would heai the burden of proof of the necessity of the proposed change and require that the

proposing puny quantifv the evidence in an objective transparent manner -

\Vit l i the STB's instructions in mind, it is clear that CSXT did not meet its burden because

CSX1 did not show thai the adjustments are necessary First. CSXT's evidence was not presented

objcctn elv since CSXT failed to adjust all relevant revenue and cost data, and instead focused only

on the data (hat would increase the comparable group's R/VC ratios Second CSXT's indexing leads

to a double count of the re\ enue necessary lor CSX I to reach re\ enue adequacy 'Ihird. CSXT has

tailed to provide thorough and reliable proof that the adjustments were necessary to reflect changes

in the market I discuss mv reasons for (,SX 1 's failures below

— See Simplified Sundards at 84-85 We do nol believe iliuidii> adjustment to rail costs is ncccssarv.' jnd Nor do
we believe j ic\enuc :id|ii&iment is appropriate "

•^ See Simplified Standards di 85
— See Simplified Standards ai 77
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a. CSXT's Indexing
is Unobjcctive
and Unnecessary

C SXT stated thai it indexed the comparable group's revenues and variable costs to account tor

the liming differences between the revenue and cost figures of the movements in the comparable

group and those of the issue traffic According to CSXT, indexing the comparable group's revenues

and variable costs places the outdated comparable group R/VC calculations at the same price level

as that ol ihe issue iratlic The problem with CSXf's adjustments is that they were far from

objective because CSXT only included adjustments thai benefited itself, and ignored adjustments

that potential!) uould lower the comparable group s adjusted R/VC ratios

C SXT ostensibly adjusted the revenue and costs figures tor the comparable group from 2002-

2005 tn 2007 le\cls in order to place them a( the same levels as the issue traffic However, the

comparable group s revenues and variable costs are not the onl> historic revenue and cost statistics

used in the STB's Ihree Benchmark Methodology Namely the SIB's Three Benchmark

Methodology also calls foi the use of historic revenue and variable cost data in the calculation of the

KSAVI and R'VC ,„„ latios Failure to adjust all variable costs and revenues leads to a glaring

inconsistency in the application ot the data What we arc left with after CSXT's indexing are

comparable group R/V C ratios nominally indexed to 2007 price levels, and RSAM and Revenue m

ratios based on averages ol 2002 to 2005 rates and costs The mismatch in levels between the

compaiablc group R/VC s and the RSAM and R/VC I H I iatios obviously leaves an unknown and

unexplored outcome to the maximum rate process CSXT failed to explore these issues, and left the

S'l B with a process that clearly docs not produce a transparent outcome
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I he question then becomes why did CSXT nut index the data included in the RSAM and

R/VC i,, ratioi when indexing the other revenues and variable costs'1 Any truly objective analysis

would ha\e adjusted all revenues and costs to the same level* including the RSAM and R/VC ,w

figures

b. CSXT's Indexing
is Redundant

In addition lo being unohjcctive and one-sided, the indexing ofthc sample group s revenue and

variable cost figures is redundant due to the presence of the RSAM revenue adequacy adjustment

tuctor As the S FB explained in Simplified Standards, the RSAM revenue adequacy adjustment

tactor is designed to piovide a ratio to adjust the rales in the comparison movements to reflect the

maximum l.mlul rate* the carrier can charge cupti\e traffic taking into consideration the railroad's

need loi adequate revenues - In other words, the 'I hree Benchmark Methodology already adjusts

rates in the comparable group in an effort lor a railroad to achieve and maintain revenue adequacy

R\ indexing the revenue component ol the comparable group to higher 2007 levels in order to

reflect late increases C SX'I *s proposal to reach revenue adequacy, while also applying a RSAM

ie\cnuc adjustment factor designed lo adjust rates to a revenue adequate level, would push the

eompaiable group's revenues beyond that necessary for revenue adequacy Simply stated, CSXT

cannot double count its el forts to reach a revenue adequate rate levels

— Sec Simplified Standjrds at 81



-41-

*I he SIB provided an example of CSXTs unnecessary index adjustments — The STB provides

an example ol'u revenue adequate railroad heaping an index adjuslmem on lop of revenues that

alread) placed the railioucl in a revenue adequate position As (he SI B noted, indexing would only

place the railroad further above the revenue adequacy level I he STB's logic also holds true for a

railroad that is not current I > rc\cnue adequate, but is raising its rates to reach revenue adequacy

Slacking an adjustment lor helping a carrier to become revenue adequate on lop of an adjustment

lo reflect a railroad s increasing rates to reach revenue adequacy is clearly unnecessary and would

result in rates retlecme of a position well beyond revenue adequacy

c. CSXT Has Not Proven
the Market Has Shifted
in a Transparent Manner

CSXT states that it indexed the revenues in the comparable group to account for the significant

market changes and d> namics that have occurred in the chemical market between 2007 and the 2002

and 2005 time period from which the comparable group was extracted — There is no denying that

CSX'I \ total levenues for the ehemical group have increased between 2002 and 2007 However,

CSX1 has not prouded clear evidence ol the cause ot the increased revenues, or if the increased

levenues was attributable to all chemical tratfic CSXT's use of publicly available changes in

revenues per unit tor general chemical traffic tails tar short ot the transparency needed to pass the

S1B s other lelevant tactors" standard to adjust the comparable group R/VC ruiios Additionally,

much til this increase in revenues has not come from a shili in the markets and dynamics, but from

CSX f s collection of luel surehaigej.

— Sec Simplified Sund.irds ai 85
- Sec CSXT Opening at 27
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As indicated abo\c. CSX 1 's two revenue indexing processes rely upon changes in average

icvenue per unit for CSXT s entire chemical business group CSXT's first method indexes the

comparable group s revenues bused wholly upon historic changes in the chemical business group's

average ie\enuc per unit CSXT's second proposed indexing method uses a combination of the

chemical business group data developed in its first method and confidential revenue data developed

Irom iLs internal t rat Ik flics The problem with both approaches is that the) rely in whole or in pan

upon Jianges in revenues lor an entire business group, and not changes in revenues for the specific

commodity or movements ut issue C SXT ha* failed to meet its burden of proof that the publicly

available pricing data lor CSX I't. chemical business as a whole reflects changes in the movements

included in the compaiable group

C'SX I's \\cbsite lists 29 different major chemical groups in its chemical business group, with

multiple sub-categories within each macro group- While CSXf may categorize all these

lummuditiL-s ^ "chemicals.* the actual products are not nearly as homogenous and cover a wide

lange of commodities including sand, photic s, petroleum coke. LPG and soda ash bach of these

different commodities is driven bv different market factors and conditions that may have absolutely

nothing in lOinmon other than being included in CSXT\s chemical business group C'SX I has

presented no evidence that the changes in revenue and revenue per unit for its total chemical business

group has the same rate of changes tor the commodities included in the comparable group CSXT

carries the buiden to show that these changes are necessar) to reflect changes in the market for the

specific commodities CSX f has fallen well short of this mark

- Sec imp ww\* cs\ cum 'Muscacnon-cuitomers pricingjisls-deiail&bui-lll&buir CheimcaMCSX 13*>00
auessud on I'ebruury 27 2008
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I he SI R slated that parties max present additional 'other relevant factor" evidence for

indexing to show ' maiket changes not reflected in the comparison group * - In this instance.

C'SX'I h.is not shown that the changes in both its public!) published revenue statistics and its internal

confidential revenue data \vas due cntirel> to market changes

C SX'I shews its icvenue indexing in terms of stronger pricing due to changes in market

conditions slating thai indexing is necessary 10 account lor " significant market changes and

d>naniKs lor ihe shipments ol chemical traffic "— While changing market conditions may

account lor some increases in re\enues. a pnmar> driver in higher 2007 chemical business rexenues

has also been incieases in assessed fuel surcharges CSXT s Fourth Quarter. 2007 Quarterly

Financial Report made this point crystal clear indicating the change in chemical revenues was due

to se\cul lactors. including higher fuel surcharges

Chemicals-Revenue and revenue per unit increases \vcre
driven primanh by improved pricing and a higher tuel
surcharge rate —

In other words both market and non-market issues have impacted CSXT's revenues in some

unkncmn comhnidlion

I he SIB s decision in Fx Pane 661. Rail FuelSunha^K^ served January 26.2007 ("Lx 1'arte

661") de-lmkcd railroad fuel surcharges from base transportation rates, and instead linked railroad

tuel surcharges to actual operations — The S1H staled

— See Simplified Standaids ul 85
— Sjc CSX I Opening at 2~>
— Ch\ I Quarter!) rin.mcial Report. I mirth Quarter. 2007. page 10
— In i at I the bTB look CSX1 to task in ila F\ Pane 661 deubion tin .illemptmg toaryuc that a fuel suichange was

d revenue enhanLCineni tool rooted in differential pricing, and not just j rnunns for recovering higlicr fuel COSTS See
T\ Pane 661 at 6
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Because railroads reh on differential pricing, under
which rates arc dependent upon factors other than costs,
a MM charge that is lied to (he level of the base rate, rather
than to fuel consumption for the movement to \vhich the
surcharge is applied cannot fairly be described as a cosi
recover* mechanism

***

The railroads \\ill have a 90-day transition period to
adjust their fuel surcharge programs -

\s mandated b> ihc S1B. CSX 1 changed us fuel surcharge program from one based on a percentage

of base rates to one based on a link to operations

CSX ] clearly had increased re\enues in 2007. but it is not possible trom publicly available data

lo discein uhui portion ol the change was dn\en by changes in the transportation market and what

\vas dm en by increase* in fuel surcharge revenues which are independent of the chemical

transportation market - I'sX I carries the burden ol showing that the increases in chemical revenues

were due to changes in markets in a transparent manner C'SX f hus not met this burden

B. APPLICATION OF IHIPONT'S
01 HER RELEVANT FACTORS

In m\ Opening VS. I included two other relevant factors and quantified their application to

the calculation of the Maximum R/VC Ratio for the issue movements fhc procedures described

and the analyses contained in my Opening VS remain unchanged Hcmever. because ihc

- Sec \~.\ Pane 661 aio
— f SXT ma\ ir> lo jryue thai increases in fuel surcharge revenue were due to ihangcs in ihe fuel market, and

iheidou linked to chanyes in'markets " 1 his would be a red herring CSXTclejrlv sidteslhal it was
(.lunges m ihe chcmitdl transportation irurkei, jnd not the fuel market, in ddvocaiing its ddjuslmeni
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compurable groups and the Maximum R/VC Ratios have changed trom my Opening VS. I have

levised the calculations showing the application of DuPonf s, other relevant factors

These ic\ isions are contained below under the following topics

1 STR's RSAM Ratio Adjusted for hfficiency

2 S'l B's RSAM and R/VC ,„,, Ratios Adjured tor the STB's New Cost of Capital

Methodology

1. STB's RSAM Ratio
Adjusted for Efficiency

At pages 11-12 ot m> Opening VS. I described the methodology I used to adjust the Sl'li's

RSAM tor efficient:) 1 have not changed lhat methodology or its results in Reply

The results from using the STB's RSAM adjusted for efllcicncy to calculate the Maximum

R/VC Ratio for the final comparable groups arc summarized in 1 able 6 below
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Table 6

Maximum Rate for Issue Movements Using Efficiency RSAM and R/VOI80

hem
(I)

1 3Q07 Rale per CM (Including fuel
Suichargei-

2 5007 Variable C ost per Car •

3 R-VC Ratio -

-1 Maximum R VC R.HIO with
RSAM Adjusted Tor Efficient) -

* Maximum RJIC per Car -

6 Amount CSX 1 RmeperCar
I \ktfcd!> M.I\imum Kale per Car -

'_ Table I above
- I.ible 1 iilime
- Line I Line 2 \ 100
- lilcclroiiiL work papers
- Line 2 \ I me 4
- Line I - Line 5

Nugra Falls -
New

Johnson vilje

(2)

$9. 1 73 17

SIW325

272"*o

SS.42I 64

$3.751 53

Nalnum -
New

Johnsunvillc

13)

S5.993 75

$1 71252

309%

SS29169

S702 06

Falls
( arneys

Point

(4)

£4,896 66

$1.47265

333%

306%

S4 506 31

$390 3S

As shown in Table 6 above. CSXT's rate for each o! the issue movements (Line I) exceeds

the rale based on the Maximum R/VC Ratio using the RSAM adjusted for efficiency (I.mc 5) tor

the comparable group b> an amount ranging from $390 35 per car to $3,751 S3 per car
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2. STB'i RSAM and R/VC>IFH

Ratios Adjusted for the STB's
Cost of Capital Methodology

At pages 1.1-15 ol my Opening VS. I described the methodology I used to incorporate the

S 1 H's lanuar\ 1 7 2U08 decision in hx I'arte No 664 Wethtidtifofiv in ht> Emnloveti in

Di'twmimne the RailntaU Indmtrv '\ ( 'o\i of Capital ("Cost of Capital") lo replace us single-stage

Discounted Cash How ("DCT") model with a Capital Asset Pricing Model ("CAPM") lo

determine ihe COM ot't-quity component in the cost of capital calculation I have not changed that

methodnlouy or its results in Reply

The results Irom incorporalmg the C APM cost of capital mcthodolog> to calculate the

Maximum K/VC Ratio for the final comparable groups are summan/cd in I able 7 below
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Ijble?

Maximum Rale for Issue Mo\emcnts Usmc CAPM

1

•>

^

*

4

S

6

1

*
-

^

-

Hem
(1)

iQ07 Rale per Car (Including
1 uel Surcharge) -

»y07 VaruhlcCost per Car -

R V( Ratio -

Maximum R'VC Knuo with
KSAM Adiuslcd for CAPM -1

Maximum Kate per Car -

Amount CSX r Rale pci C.ir
Rx Leeds M;i\imum Ram per far

Table 1 abou-
I able 3 abo\c
Line 1 Line 2 \ 100
rieuromc workpapcrs
Line 2 \ 1 me 4
Line 1 - Line 5

Niagrii 1 alls-
New

Johiisunvillu
(2)

59,173 17

SI 993 2S

460° o

2h9%

J5,j6l 84

13,811 33

RSAMandK/VC>!80

Natrium -
New

lohnsonville
(3)

S5 993 75

SI 71252

3SO%

306%

S5 240 3 1

$753 44

Niagra Falls -
Camc>s

Point
(4)

$4.8% 66

SI. 472 65

333%

303%

S4462 13

S434 53

Ai. shown in I able 7 nbcue. CSXT's rate tor each ot the issue movements (Line 1) exceeds

the rate based on the Maximum R/VC Ratio using the RSAM and R/VC ,„„ ratios adjusted for

the CAI'M COM ot capital ([.me 5) for the comparable group by an amount ranging trom $434 53

per car in S3.811 3 > per car
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V. RELIEF FOR DUPONT

In this section ol m> Reply VS I present the relief that DuPont is entitled to for the issue

movement* based on the analyses and methodologies described above The results of my

analyses are shown in fable 8 below

lablcX

Estimated Relief to DuPont Fur Movements At Issue

(in thousand*)

Movement

(1)

Niaijra 1 alls NY - New Johnsonville, TN

2 Natrium *V -New Johnsunvillc IN

3 Niagra Falls NY - Cdrnc>s> Point. NJ

4 1 oi.il

STB's
RSAM and
R/VCX80

(2)

S7I3

Sl<12

SI 57

$1,012

Based on
(IfTicicnl

RSAM and
R/VOI80

(3)

S788

S29I

$640

$1 719

CAPM
RSAM and
R/VOI8U

(4)

S800

S3I3

S7I3

SI. 826

Asshoxtnin I able 8 above. Dul^nt is entitled to relief totaling $1 01 million using the

SI B\ RS AM and R/VC m) ratio* subject to the appropriate cap m I hrcc-Benchmark cases 1 he

iclief increases to $1 72 million using the RSAM and R/VC IW ratios adjusted for efficiency and

to $1 83 million using! the RSAM and R/VC ,K., ratios adjusted only tor (he CAPM cost of capital

He. unadjusted for efficiency) -, again subject to (he appropriate cap

44— Sec electronic uorkpapcrs, file Till Relief Summan Reply \ls" tor the detailed calculation*



VERIFICATION

COMMONWEALTH OF VIRGINIA )
)

CITY OF ALEXANDRIA )

I. "1 MOM AS D C ROWLEY venfv under penalty of perjury that I have read the foregoing
Verified Statement ol Thomas D Crow ley thai I know the contents thereof and that the same are
irue and correct l-urthcr I ccrtif> that 1 am qualified and authorised to tile this statement

Thomas D \. rowle)

s\\om to and subscribed
before me this 5lh da\ ol March. 2008

Diane R Kavoums
\otar\ Public for the State of Virginia

My Commission expires November 30.2012
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Exnibu_flDC-13)
Page 1 of2

Comparison of the Change in the Fuel Component
of the RCAF to the ElA's U.S. No. 2 Diesel

Quarter
(1)

1 1Q2002
2 2Q2002
3 3Q2002
4 4Q2002
5. IQ2003
6 2Q2003
7 3Q2003
8. 4Q2003
9 1Q2004

10 2Q2004
II 3Q2004
12 4Q2004
13 1Q2005
14 2Q2005
15 3Q2005
16 4Q2005
17. 1 Q2006
18 2Q2006
19 3Q2006
20 4Q2006
21 1Q2007
22 2Q2007
23 3Q2007
24 4Q2007
25 1Q2008

Fuel Component
of the RCAF

(2)

874
825
944

1035
1007
1304
1063
1133
1108
1208
137.7
1483
171 5
1869
1936
2762
2264
2279
2652
2870
2459
235.9
253.9
2764
3348

Cumulative
% Change

(3)

00%
-5 6%
8.0%

184%
152%
49 2%
21 6%
29.6%
26 8%
38 2%
57.6%
69 7%
96 2%

1138%
121 5%
2160%
1590%
1608%
203 4%
228 4%
1814%
1699%
190.5%
2162%
283 1%

E I A U S
No 2 Diesel

(4)

1178
1300
134.6
1437
161 7
1469
1463
1484
1587
171 7
182.9
2097
2066
2260
2564
2704
2500
284 1
292 1
2558
2547
281 3
289.7
3270
3342

Cumulative
% Change

(5)

00%
10.3%
14.2%
21 9%
37 2%
24 7%
24 1%
26 0%
34 7%
45 7%
55 3%
78 0%
75 4%
91.8%

117.6%
1295%
112.2%
141 1%
1479%
117 1%
1161%
1387%
145.9%
1776%
1837%
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ExhibiI_(TDC-19)
Page 1 of I

Corrected RSAM Adjustment Calculation

Item

(I)

STB's Calculations
1 Board RSAM Ratio

2 Board R/VO180

3 STB RSAM Mark-Up

CSXT'i RSAM Adjustment
4 Shortfall (After -Tax)

5 CSX1 Short tall Calculation

6 CSXT Adjusted RSAM

7 CSX T Adjusted RSAM Mark-Up

Corrected RSAM Adjustment
8 Income (Loss) Irom Lontmumg

operations (before me luxes)

9 Income Taxes On Ordinary Income

10 Effective Tax Rate

11 CorreeleJ Shortfall Calculation

12 Corrected Adjusted RSAM

13 Corrected Adjusted RSAM Mark-Up

I/ Simple average of Columns (3) to (6)
2/ CSX I calculated an effective tax rate of 38 5%. including stale taxes

Four-Year
Source

(2)

I3x Pane 347 (Sub-No 2)

i:x Pane 347 (Sub-No 2)

Line 1 - Line 2

Line 1 - Line 2

Lmc4-<1-385%)2/

Line 2 + Line 5

Line 6 -Line 2

Sen 210 I.n 46

Sch 210. In 63

Line 8- Line 7

Line 4 -(1- Line 10)

1 me 2 H Line 1 1

Line 12 Line 2

20J&
13)

286%

238%

120

48%

78%

316%

133

479,373

(21.562)

-45%

46%

284%

1 19

2003
(4)

292%

239%

122

53%

86%

325%

136

296,642

(50.403)

-170%

45%

284%

1 19

2004
(5)

292%

231%

126

61%

99%

330%

143

511,043

15.220

30%

63%

294%

1 27

2005 Average I/
(6) (7)

300%

236%

127

64%

104%

341)%

144

963.736

249.418

259%

86%

322%

137

2925%

2360%

124

57%

92%

3278%

139

562.699

48.168

18%

601%

2961%

126



Exhibit_(TDC-20)
Page 1 of 1

Federal Income Tax Provision Included In URCS By STB

Item

(1)

2005 CSXT
Amount

(3)

1 CSX URCS Total Return On Investment @17 9% URCS D8P1L135
2 CSX URCS Total Return On Investment @12 2% URCS DSP I LI 35 I/
3 Provision For Federal Income Tax Included In URCS By SI Line 1 - Line 2

$2,348,502
SI.600.655
$747,847

4 Actual Federal Taxes CSXR-1 Sch210Lmc47 $220,345

5 Tax Provision Included In URCS By STB In Excess Of
Actual Taxes Paid

I/ URCS developed without provision of federal income tax

Line 3 - Line 4 $527,502
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Moreno, Jeffrey

Subject: FW Week 52 Rail Volumes Rail Volumes Deteriorate Further During Volatile Christmas
Week

Attachments: Week 52-07 xls, Disclaimer txt

From: Wolfe, Edward [mailto:ewolfe@bear.com]
Sent: Thursday, January 03, 2008 11:22 AM
To: Wolfe, Ed (Exchange)
Subject: Week 52 Rail Volumes: Rail Volumes Deteriorate Further During Volatile Christmas Week

Pasted below, we have included brief comments on Week 52 rait volumes and service
metrics We have also attached an Excel file with company and segment data.

Our more in depth On Track note will be available tomorrow morning.

iSTEARNS

DISCLOSURES & REG AC BELOW

Week 52: Rail Volumes Deteriorate Further burftag Volatile Christmas Week

VOLS DETERIORATE. Total Week 52 vols declined 6.0% y-o-y, deteriorated vs. -2 8% and -3 2% in Che prior
2 weeks attd -2.3% for the full year, tn 4Q rails vols declined I 0%, Improved vs. -2.4% last quarter arid -2 8% In
IH:07. Vols for the Canadian rails declined -3.1% y-o-y and vols for the big 4 U.S. rails were down 6 6% y-o-y
tn 4Q vols for the Canadian rails were up 4 4%, improved vs. 40.2% last quarter and vols for the Big 4 U.S. rails
were down 2.1 %f Improved vs. -3.0% last quarter.

TIMING OF CHRISTMAS LIKELY A LARGE DRAG. Christmas occurred on a Tuesday this year,
impacting two toll work days (Monday, Christmas Eve and Tuesday) whereas last year Christmas occurred on d
Monday, impacting just one full work day, with Christmas Eve occurring on a Sunday (Sunday Is typically a
slower freight day). We expect the rails to make up that vol. during lQ although the first week could see similar
effects with New Years Day this year on a Tuesday vs. Monday a year ago. Continued weak demand as well as
the lingering effects of harsh weather conditions across the western U.S and Canada also contributed to the
decline In vols.

BROAD bASED WEAKNESS. Vols declined y-o-y in 6 of 8 segments, led by declines in autos (-21%),
intermodal (-8%) and paper/lumber (-22%) Coal vols declined 4% and grain vols declined 3%. Minerals/stone
vols also declined 4%. On the positive side, chemicals vols were flattish and metals were up a solid 5%

NSC AND CNI LESS WORSE AMONG THE CLASS I's. Harsh weather conditions in the Midwest continued
to impact BNI and UNP, with vols down 6% and 7%, respectively. NSC was the least worst among the U.S rails
this week, with vols down 5%, while CSX's vols were down 9%. tn Canada, CNFs vols were down 2% and Cfs
vols were down 5%

3/4/2008



MIXED SERVICE METRICS. 3 of the 4 U.S. class I rails reported faster train speeds while 3 reported
deteriorated dwell times BNI reported the best y-o-y improvement in train speeds while NSC reported the best y*
o-y improvement in dwell times In Canada, CNI's y-o-y train speeds declined and y-o-y dwell times deteriorated.
We note that complete service metrics for CP are not available yet

See (he attached spreadsheets and tomorrow's On Track note for more detail by company and by segment.

Have a great day)

Ed

BearCo'sts
O-t hefts fcf cur hlp'l

Looking for our latest models or research 7 A fast way to access notes, reports and models is by clicking
on Bear's Research Library Click here to access research by company or analyst

Equity Research
Analyst

Edward Wolfe

Scott Group

Phone Email iector

Airfreight & Surface
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EASTERN RAILROADS

Intermodal
Automotive
Coal
Gram
Chemicals
Paper/Lumber
Metals
Minerals/Stone
Total Carloads

F07Week52
-109%
-101%
-125%

24%
18%

-140%
08%

-107%
46%

CSX
6 wk rolling

-30%
-94%
29%
36%
71%

-126%
03%
-82%
•2.5%

QTD
-42%
-35%
22%
-11%
58%

-141%
-33%
•68%
-31%

YTD
-34%
-51%
-18%
-31%
26%

-126%
-22%
-76%
04%

F07Week52
-45%

-324%
-20%
-95%
52%

-122%
92%
43%
•47%

NSC
6 wk rolling

-25%
-40%
•65%
-17%
23%

-98%
39%

-64%
-3.4%

QTD
-42%
21%
•52%
18%
42%
-93%
32%
-37%
4.0%

YTD
4.2%
-50%
-31%
00%
33%

-69%
-70%
-41%
-39%

WESTERN RAILROADS

Inlermodal
Automotive
Coal
Gram
Chemicals
Paper/Lumber
Metals
Mnerafs/Stone
Total Carloads

F07Week52
-118%
-179%
-16%
60%
09%

-281%
43%
96%
43%

BNI
6 wk rolling

-75%
-86%
-09%
105%
79%

-178%
21%

176%
-2.6%

QTD
-89%
40%
03%

128%
73%

-173%
25%
76%

4.0%

YTD
•66%
-31%
03%
33%

115%
-186%

01%
-11%
4.1%

F07Week52
-90%

-205%
-41%
10%
10%

-224%
17%
19%

-6.9%

UNP
6 wk polling

-14%
-53%
•0,1%
19%
37%

-139%
06%
55%
•1.2%

QTD
4)9%
•32%
30%
50%
55%

-130%
45%
37%
0.1%

YTD
05%
•42%
05%
48%
33%

-158%
-40%
-69%
-13%

CANADIAN RAILROADS

Intermodal
Automotive
Coal
Grain
Chemicals
Paper/Lumber
Metals
Minerals/Stone
Total Carioads

F07Week52
53%

-285%
7.9%

-13.5%
02%

-291%
27.3%
-29%
-1.9%

CN
6 wk rating

45%
•66%
48%
-55%
26%

-157%
157%
49%
50%

QTD
42%
65%

-48%
-12%
50%

-131%
141%
2.0%
53%

YTD
01%
41%

-109%
-20%
44%

-127%
62%

-48%
-1.1%

F07Week52
29%

-114%
44%

-245%
-115%
-293%
144%

-137%
-5.5%

CP
6 wk rolling

70%
-29%
-22%
-23%
37%

-140%
168%
-63%
2.6%

QTD
69%
63%
-57%
-47%
51%

-123%
120%
-33%
2.7%

YTD
67%
24%
-41%
42%
122%

-163%
-38%
-3.2%
28%

Intermodal
Automotive
Coal
Grain
Chemicals
Paper/Lumber
Melats
Minerals/Stone
Total Carioads

SMALL CAP!
kCS to (Mexico only)

F07vYeek52 6 wk rolling QTD YTD
344% 14.9%

-475% -10%
00% 5075%

-295% -199%
-214% -156%
-335% -235%
-63% 42%
101% 146%
-76% -1.6%

163% 141%
-12% 27%

11949% 5520%
-130% 02%
-125% -68%
-257% -181%
-97% -143%
150% 80%
4.3% 0.3%

UULROADS
KCSnj.Sonly)

F07Week52 6 wk rolling QTD
-598% 490% -343%
-315% 297% 445%
-189% -06% -17%
-158% -2.4% -22%
196% 161% 128%
-39% -92% 45%
124% 71% 111%
446% 19% 81%
•214% -134% 4.6%

YTO
-19.0%
322%
30%
49%
54%
46%
45%
26%
40%
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