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BEFORE THE
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)
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)
)
CSX TRANSPORTATION, INC. )
)
Defendant )
)

REPLY EVIDENCE OF CSX TRANSPORTATION, INC.
INTRODUCTION

DuPont’s Complaint 1n this casc—and 1n the two compamion cases 1t has filed at
NOR 42100 and NOR 42101—is an attempt to disaggregate a single multimillion-dollar
commercial dispute into selected, 1solated rates to be challenged in multiple individual Three
Benchmark cases.! There is no apparent objective reason DuPont would choose to challenge
these particular rates instcad of others It appears that DuPont may be seeking to use the results
of these proceedings n an attempt to gain negotiating leverage for its many other movements on
CSXT.2 DuPont's attempt fails, because 1t 1s not entitled to relief under the Three Benchmark
Approach for multiple rcasons

First, DuPont has not satisfied its burden to demonstrate that CSXT has market
dominance over the three 1ssuc movements The evidence demonstrates that there 1s a viable and
cost-compefitive truck alternative for both the plasticizer movements And, DuPont’s claims that

the nsk of contamination makes truck transportation infeasible 1s not supported by the

| See Dean Piacente Venfied Statement at Y 3-5
2 Secid atq5



evidence—the nisk of contamination 1s minimal  Simularly, truck transportation 1s a viable
alternanve for the Ampthill-Wyandotte synthetic plastic powder movement In short, DuPont
cannot satisfy 1ts burden to prove market dominance for any of the three 1ssuc movements, and
the Complaint should be dismissed without further consideration

Second, DuPont’s “imtial tender” of companison groups do not consist of
movements that are actually comparable to the 1ssuc traffic While CSXT developed 1ts
comparison groups by using criteria that reflect its consideration of the real-world factors that
drive pricing for the 1ssuc movements, several of the criteria used by DuPont for 1ts imtial tender
are neither logical nor defensible  As a result, DuPont’s initial comparison groups consist of
widely disparate and dissimilar movements that cannot be deemed “comparable™ n any
meamngful sense CSXT's companson groups should be adopted 1f this case 1s not dismussed
due to DuPont’s failure to demonstrate market dominance

Third, DuPont’s proposal that the Board retroactively adjust 1ts current RSAM
calculations for 2002-2005 1s entirely unjustified The Board recently decided 1o apply a new
Capital Asset Pricing Methodology (“CAPM?™) for calculating rail carriers’ cost of capital
prospectively Departing from that practice by recalculating RSAM in this proceeding both
poses scvere practical hurdles and raises serious concerns about the legality and fairness of such
retroactive rulemaking And 1t would be improper for the Board to undertake such a far-reaching

revision of 1ts past determinations 1n this individual case adjudication 3

3 CSX'I retterates its objection to the Three Benchmark Approach itsclf and the rules and
linmtations the Board adopted to govern cases brought under that approach, and CSXT
incorporates 1ts prior discussion of its objections herein  See CSXT Opening at 8-14



L CSXT IS NOT MARKET DOMINANT OVER THE TRAFFIC AT ISSUE

The Complaint should be dismissed because DuPont has not satisfied its burden of
demonstrating that CSXT has market dominance over the traffic at 1ssue, and the Board,
therefore, lacks junsdiction over the challenged rates Available evidence demonstrates that
there 1s effective truck competition for all three of the movements at 1ssue  This significant truck
competition has been acknowledged by DuPont and 1t has constrained CSXT’s rates  DuPont’s
claim that there 1s no eflective truck competition for thesc movements 1s not supported by the
record. and 1s at odds with substantial evidence that therc 1s real and viable competition for
transportation of the 1ssue traffic

The Board’s rate junisdiction 1s limited to traffic over which CSXT has market
domimnance 49U S C § 10707(a-b) “[M]arket dominance 1s a threshold junisdictional
requirement,” and DuPont acknowledges the complainant has “the burden of proof ~ to show
that there 1s not effective competition” for transportation of the traffic at 1ssuc  Government of
the Territory of Guam v Sea-Land Serv, Inc , STB W C C 101, ship op at 6 (Feb. 2, 2007), see
Garden Spot & N Lid P'ship & Ind Hi-Rail Corp —Purchase & Operate—Ind R R Co Line
Between Newton & Browns, IL, 1 C C No 31953, 1993 WL 458881.at *1 n 5 (“rate
complamant[] [has] substantial burden of proof'to establish market dominance™) (emphasis
added) In short, Dulont has to do more than assert market dominance—it must prove market
dominance It has failed to do so

- ‘The Board’s market domnance analysis contains both quantitative and qualitative

components * Asscssing qualitative market dominance requires an examination of “the

* CSXT docs not contest that the 1ssuc movement’s revenue-to-variable cost (“R/VC™) ratio
exceeds the junisdictional threshold (sometimes nuscharactenized as the ratio for quantitative
market dominance) set forth in49 U S C § 10707(d)(1)(A)



competitive alternatives available to the shipper, including intramodal {and] intermodal
competition ” Southwest R R Car Parts Co v Missourt Pacific R R Co . STB Docket No
40073, shpop at 2 (Feb 11, 1998) The Board’s analysis 1s “based on the specific market
mvolved, and not broad-brush gencralities about competitive conditions 1n unspecified markets

and constders potential, as well as actual, competition 1n determining whether alternatives
exist” Id at 6 Whether a mode of competition 1s cffective 1s a question of whether 1t 15
feasible—not whether 1t has been used in the past Id A rail carnier 1s not market dominant
when “the alternative] transportation 1s a competitive factor on movements from particular
ongin arcas to the  destinations ™ Consolidated Papers, Inc v Chicago & North Western
Transp Co.71CC 2d 330,337 (1991) llere, truck transportation 1s a competitive factor on
all three 1ssuc movements, and DuPont has not proven market dominance

A. DuPont Has Not Proven Market Dominance for the Two Plasticizer
Movements

Throughout the parties” long business relationship, DuPont has consistently reminded
CSXT that truck transportation 1s CSX'I ’s primary competition for many of the movements
covered by the Master Contract—including the three 1ssue movements See Kurma V S, Ex 4,
9% 7-8 Beftore 1t filed this lawsuit, DuPont represented to CSXT that if it were to switch to
trucks 1t could save significant costs associated with rail, including high ownership and lease

costs, cleamag and maintenance costs, and high infrastructurc maintenance costs at 1ts recerving

faciliies See s ot 7
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seemungly for purposes of this itigation, DuPont has reversed field to assert that trucking 1s not a
feasible alternative That assertion 1s unsupported and unconvincing, particularly in hght of
'l.')ul’ont’s pre-litigation conduct

According to DuPont, the primary reason that truck shipments of plasticizers are not
feasible 1s the nisk of contamination during the loading and unloading process See Opening
Ewvid at 11-12 Tellingly, however, DuPont does not offer any evidence of the actual risks of
contamination And 1n fact the nisk of contammation 1s mimmal Data compiled by Transflo®
over the last ten years shows that 1t transloaded 687.000 rail cars of various bulk products (in
liquid and dry form) from rail car to truck over the last ten years, and experienced only 47
incidents of contamination See Ex 10 (Contamination Data from Transflo). see also Kam V S,
Ex 4 at 4 This data represents a success rate ol 99 993%, or conversely, a contamination rate
of only 007% In terms of truckloads, there were only 47 incidents of contamination out of
more than 2 4 million truck transfers. which equals a contammation rate of 002%. The evidence
demonstrates that, contrary to DuPont’s unsupported asscrtions, any risk of contamination 1s

minimal

* TRANSFLO, Termunal Services, Inc 1s a CSXT subsidiary that specializes 1n transloading and
handling bulk matenals



Similarly, DuPont’s contentions that truck 1s much more costly than rail arc not supported
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not market dominant See Consolidated Papers,71C C 2d at 338

Thus, the record

| |



demonstrates that comparablc motor carrier rates® impose competitive constraints on CSXT's
pricing  Accordingly, CSXT does not have market dominance over these two movements 7 See
FMC Wyonming Corp v Union Pacific RR Co ,4S T B 699, 713-14 (2000)

Despite the existence of competitive truck rates, DuPont claims that additional costs
associated with trucking render truck transportation infeasible DuPont asserts that the truck

rates do not include fuel surcharge and other costs not associated with rail, including possible

® In addition, both thcse movements have transloading alternatives  When CSXT developed 1ts
rates for the two plasticizers movements at 1ssue, CSXT considered all the competitive
alternatives to both movements

Thus, DuPont’s argument that the
competitive alternatives pose a mere “outer limit” on the rates CSXT can charge 1s misplaced
and inappropniate  Cf FMC Wyoming. 4 ST B at 718 (“|Price] matches set by alternatives with
significantly higher costs  [that are not offset by costs associated with rail] 1s not enough to
demonstrate cffective competition ™) (emphasis added)

s

7

There is “no doubt that in certain circumstances product and geographic competition effectively
limit raitroad pricing,” and a case where a shipper can completely shaft its shipments to another
destination is one such circumstance Market Dominance Deternunations - Product and
Geographic Competition,3 S TB 937,149 (1998) The Board abandoned consideration of
evidence of product and geographic competition 1n stand-alone-cost cases not because such
evidence was not reicvant (as the Board acknowledged. such competition 1s relevant to market
dominance), but rather because of the substantial discovery burdens 1t tmposes on hitigants Jd at
10 Here no burdensome discovery on geographic competitton was necessary, and the Board’s
rationalc for not considering such evidence in SAC cases does not apply Thus is relevant
evidence bearing directly on the question of market dominance, and the Board should consider
and address 1t before exercising jurisdiction over this movement

Thus, based on demonstrated source and geographic
competition alone, the Board should find that CSXT does not have market dominance over the
Heyden-Washington movement



detention and accessorial charges, and additional employee costs DuPont’s analysis fails to
account for the sigmficant savings of switching to truck transportation, including reduced
inventory costs, elimination of rail car lease or ownership costs. and the possibility of reduced
labor costs by using truckers to load and unload the product. instcad of having DuPont operators
perform loading-related dutics at the plant See Kuzma V S, Ex 3 at ] 7-8 These substantial
cost savings could offset the additional costs DuPont claims it will incur 1f 1t shlfl-s to truck ® Tt 1s
ceriainly truc that “[t]here are significant costs associated with whatever method [DuPont]
chooses™, however, DuPont has produced “no evidence that the [additional] costs related to
motor transport would exceed those related to rail transport ” FMC Wyoming, 4 STB at 712
DuPont has therefore failed to carry its burden to demonstrate market dominance

B. DuPont Has Not Proven Market Dominance for the Plastics Movement

DuPont’s argument that truck transportation 1s not a competitive aliernative to CSXT's
rai} service for the Ampthill-Wyandotte synthetic plastic powder movement because truck costs
are “signmificantly™ higher than ra:l costs 1s not consistent with the facts or the law  First, truck

rates arc not significantly higher than CSXT"s challenged rate  According to DuPont’s Opening

Evidence, |

I i: other words, there 1s only a [ price ditterential between truck and rail rates The

existence of competitive and comparable rates supports a finding of intermodal competition  See

% This 1s not to say that truck transportation for these movements 1s superior to rail transportation
CSXT competes with truck transportation both by providing competitive rates and by providing
its shippers, including DuPont, with a service that closely matches their supply chain necds and
that 1s ofien safer and preferred by customers Contrary to DuPont’s assertions, however, these
factors arc not market dominance charactenistics, but instead service and quality advantages that
render rail a superior transportation service.

? As DuPont states 1n 1ts Opening Lvidence. approximately 3 5 trucks are necded to handle the
volume moved 1n one rail car See DuPont Opening Evid at 18



Salt River Project Agricultural Improvement & Power District v Atchison, Topeka & Santa Fe

Ry Co, 1 1.C.C. 2d 684, 693 (1985) (comparable motor carmner rate, which was only 3% higher

than defendant’s ratc, supported finding of intermodal competition)




I
|
|
' This cost-competitive option disproves
DuPont’s claim that CSXT has market dominance over the 1ssue movement

Even sctting aside the transloading altemative, the small differential between CSXT’s
line-haul rates and truck transportation 1s not sufficient to demonstrate that the truck alternative
is infcastble See Int'l Minerals & Chems Corp v Burlington Northern, Inc , 1CC Docket No
380848, slip op at 10 (May 12, 1986) (finding that the 29% price differential between truck and
rail costs did not per se¢ warrant a conclusion that the trucking alternative was infeasible)
DuPont must demonstrate that “the differential 1s so high (for this industry and this product) as to
render truck movement an impractical competitive alternative ™ I It 1s DuPont’s burden to
“address the anticipated cffcct [the] differential would have on 1ts ability to compete ™ DuPont
has not even attcmpted to make such a showing, and thereby has failed to carry 1ts burden of
proving market dominance

DuPont’s other arguments that trucking 1s not a feasible alternative are unpersuasive

First, DuPont claims that switching to trucks would increase congestion at 1ts customer’s facility

' Moreover, because the Wyandotte destination 1s served by both Norfolk Southern (*NS™) and
CSX. DuPont could source the 1ssue commodity from another location served by NS. which also
exerts further competitive pressure on CSX's rail rates for the plastics 1ssuc traffic  See Karn
VS,Ex 3,aty2¢



I S-- FMC Wyoming, 4 S TB at 713 (increasc in traftic of about 13 trucks per
day was insignificant) Second. DuPont argues trucking 1s infeasible because 1) trucks require
additional storage capacity at its customer’s facility, 2) trucks are subjcct to detention and
demurrage charges, and 3) there are insufficient pneumatic traslers available to handle all its
traffic It 1s well-established. however, that an alternative carner need not be able to ship 100%
of the shipper’s requirements 1n order to provide effective competition See Aluminum Ass'n,
Inc. v Akron Canton & Youngstown R R Co , 367 1C C 475, 484 (1983) (holding that a
compcting mode does not have to be capable of handling substantially all, or even a majonty, of
the subject traffic to be considered effective competition) So long as some volume can be
diverted and impose competitive constraints on CSXT's pricing, the Board should find effective
competition cxists

Third, DuPont argues that as a solid. plastics are only marginally less susceptible to
contamination than plasticizers As demonstrated above. however, the de minimis nisk of
contamination 1s insufficient to support a finding that motor carrier transportation, or intermodal
transportation involving transloading are not feasible alternatives  See scction | A, supra

Moreover, DuPont provides very little evidence to support its assertions regarding the
purported infeasibility of truck transportation It 1s incumbent on DuPont to produce evidence to
meet 1ts burden of demonstraimg that trucking 1s not a viable alternative, particularly 1n hght of
the demonstrated existence of a competitive truck rate It 1s not CSXT's burden to prove it docs
not have market dominance, 1t 1s DuPont's burden to prove that CSXT has market dominance.

At bottom, DuPont has failed to produce sufficient evidence to carry its burden for each of the



1ssue movements. and the Board should disriss DuPont’s Complaint 1n its entirety for lack of
market dominance *

IL COMPARISON CRITERIA AND FINAL COMPARISON GROUP

A. Introduction

The keystone of the Simplified Standards procedures for Three Benchmark cases 1s the
dcvelopment of an accurate comparison group for the issue traffic  Undcr the Three Benchmark
approach. the R/VCcomp derived from the comparison group is the Board's “primary evidence of

reasonable R/VC levels™ for the 1ssue traffic  See Simplified Standards for Rail Rate Cuses,
Ex Parte 646 (Sub-No 1), slip op at 17 (served Sept. 5, 2007) (*“Simplified Standards™) For this
reason, the Board emphasised that sclection of an appropriate comparison group would require a
careful revicw of “a variety of factors™ that relale to comparability /d Indeed, if the admttedly
“rough and impreccisc™ (1d at 73) Three Benchmark approach 1s to have any meaning, the Board
must carefully sclect a comparison group that 1s as analogous to the 1ssue traffic as possible A

rate prescribed from an 1ll-fitting comparison group 1s destined to be 1naccurate and arbitrary

12 DuPont has failed to substantiate 1ts allegations that CSXT has market dominance over the
1ssuc movemenis As the party with the burden of proof to establish market dominance, DuPont
was required to produce any and all evidence of such market dominance in its case-in-chief, in
order to afford CSXT the opportunity to address and respond to that evidence See FAIC
Wyoming, 4 ST B at 790, 805 (new cvidence could not be offered on rebuttal because the
defendant would nol have the opportunity to respond) DuPont presented 1ts case-in-chief on
market dominance in 1ts Opemng Evidence, and the Board’s rules prohibit 1t from introducing
any ncw cvidence subsequently to attempt to meet 1ts threshold burden of proving market
domenance Therefore, any attempts by DuPont to troduce new evidence on reply or rebuttal
would be untimely, and should not be considered by the Board See Duke Energy Corp v CSX
Transportation, Inc , STB Docket No 42070, slip op. at 4 (Mar 21, 2003) (“Rebuttal may not be
used in [rate] cascs as an opportunity to introduce new evidence that could and should have been
submitted 1n the party’s case-in-chief ™), General Procedures for Presenting Evidence in Stand-
Alone Cost Rate Cuses, STB Ex Parte No 347 (Sub-No 3), ship op at 5 (Mar 9, 2001) (“[T]he
party with the burden of proof on a particular 1ssue must present its entire case-in-chief in its
opening evidence Rebuttal may not be used as an opportunity to introduce new cvidence that
could and should have been submitted on opening to support the opening submissions )

12



For this reason, CSXT has spent significant time and cffort to 1dentify approprnate
comparability criteria for each of the 1ssuc movements in DuPont’s three complaints  This efforst
has involved extensive consultation with CSXT marketing officers about the relcvant markets for
the 1ssuc movements and the factors that actually drive prices 1n the market Through this
process, CSXT has 1dentified comparable movements by applying a coherent set of critena that
correspond to the real-world factors that affect pricing for the 1ssue movements. DuPont, by
contrast, has not done this—as the discussion below illustrates Accordingly, the Board should
adopt CSXT"s comparison groups

CSXT and DuPont each submitted an “imtial tender™ of comparable movements with the
Opcning Evidence filed on February 4, 2008 FEach party relied upon one comparison group to
cvaluate the challenged plastics rate, and a separate comparison group to evaluate both ol the
challenged plasticizers rates See CSXT Opening Evid at 21-22, see generally Crowley V S
Based on 1ts expenience and knowledge concerning the 1ssue movements and relevant
transportation markets, CSXT developed a set of critena designed to select a meamngful group
of movements that arc “comparable” to the 1ssue traffic DuPont, on the other hand. used a
relatively small number of broad parameters to select large groups of disparate movements for
“comparison” purposes CSXT demonstrates that DuPont’s approach indiscriminately lumps
together markedly different movements to form a diverse collection that simply arc not
“comparable™ — erther 1o the issue traffic or to one another — in any meaningful scnsc

Below CSXT discusses in more detail the selection cnitena by the two parties and the
resulting differences 1n their respective comparison groups CSXT first describes how the parties
used somce simular initial selection criteia CSXT also explains that 1t adjusted certain of 1ts

sclection critenia 1n order to echminate otherwise distracting debates about those factors and focus

13



on the more significant diffcrences betwceen the parties” companison groups The vast majority
of the differences between the parties® imtial comparison groups 1s attributable to two factors

First, DuPont did not limit its comparison groups to like commodities Instead. DuPont included

movements of wholly unrelated commodities, such as farm, food, and stone products, as the

majority of the movements 1n each of its comparison groups Sccond, DuPont did not

differenniate between movements with and without fuel surcharge provisions, thereby 1gnonng
the fact that the challenged rates include a fuel surcharge. and that the Waybill Sample allows for
rcady 1dentification of traffic for which CSXT collects a fuel surcharge By failing to focus its
selection criterta, DuPont generated inferior comparison groups that include less comparable
traffic than the group proftered by CSX I '* Accordingly, CSXT’s groups arc “most simular mn
the aggregate to the 1ssue movements” of plastics and plasticizers See Simplified Standards at
18

B. Similar Selection Criteria Applied by Both Parties

CSXT and DuPont applied four imtial sclection criteria that arc essentially the same n
developing their plastics and plasticizers companson groups First, both parties followed the
direction of Simplified Standards by limiting potentially comparable movements to those
generating R/VC ratios greater than 180%'*  Second, the parties cach limited potentially
comparable movements to the same broad freight car type as that used by the 1ssue traftic

covered hoppers lor plastics and tank cars for plasticizers Third, both parties hmited potentially

'3 DuPont’s comparison groups for plastics and plasticizers each consist of more than 1,000
records, more than 35 times larger than one of the comparison groups 1t submmtted i Docket No
42100 and more than 5() times larger than 1ts companson group 1n Docket No 42101

"' Whle the parties apply this criteria similarly 1n identifying their comparison groups, this
would not be the case 1if the Board were to accept DuPont’s proposal to usc the new CAPM
model to re-cstimate — retroactively — the cost of equuty, as this would requure recalculation of
CAPM-based R/VC ratios for the potentially comparable movements. and require a scparate
determination of which traffic 1s 1in the "R/VC>180%" category

14



comparable moyements to those moving 1n private equipment, the type used by all 1ssue traffic in

this case Fourth. because each of the 1ssue commoditics has been identified as non-hazardous,'*

the parties linited potentially comparable movements to traftic that does not report a Hazmat
code (49-series header) in the Waybill Sample '¢

C. Similar Factors Applied Differently by the Parties

In their opeming evidence, CSXT and DuPont also addressed similar parameters, but
apphed different approaches, which 1n turn produced different comparable-movement results for
two types of traffic

(1) Interline Traffic, and
(2) Issue Traffic

First, because the challenged rates apply to movements handled solely by CSXT. cach
party excluded from 1ts comparison groups records that do not identify CSXT as the originating
and the terminating carrier 1n the Waybill Sample See CSXT Opening Evid at 17, DuPont
Opening Evid at 23 Review of the venfied statement and workpapers of DuPont’s consultant
Mr Crowley, indicates that DuPont also excluded Waybill Sample records that identify no
carriers other than CSXT, but report a “rebill code” that suggests the traffic may be interchanged

with another carricr '7 In order to eliminate confusion and remove any basis for arguing that this

13 While certain shipments of plasticizers are classified as Hazmats, DuPont has idenufied the
1ssuc commodities as non-hazardous. See DuPont Am Compl at |4

1 As explamned below, DuPont’s use of this Hazmat approach in conjunction with its overly
broad group of commodities resulted in the inclusion of a significant number of Hazmat
movements In tts “non-Hazmat™ comparison groups for plastics and plasticizers See section
D1, nfra

'” In many 1nstances. this rebilled traffic may 1dentify shipments moving under “Rule 117
accounting, where a carmer provides a rate for a portion of an interline move In such cases. the
revenucs in the Waybill Sample would not be subject to the same distortion that results from
allocating a portion of through revenues to CSXT, but instead would reveal actual CSXT
rcvenues for the movement  Because the Board has limited companson group evidence to

15



factor suggests that DuPont’s comparison groups are supcrior 1n this respect. CSXT accepts and
applics to its final comparison groups DuPont’s proposed himitation of potentially comparable
movements to traffic that reports a rebtll code of zero See Crowley VS, at 8

Second, cach party sought to exclude 1ssue-traffic movements from 1ts comparison
groups |
I CSXT determined the records to exclude by
reviewing the traffic of the 1ssue commodity moving from the onigin to the destination identificd
in the complaint See CSXT Opening Evid at 16 DuPont, by contrast. limited 1ts 1dentification

of 1ssue traffic to records bearing car initials indicating movements 1n DuPont equipment (1 e ,

freight car mial “DUPX™) [
I DuPont's criterion failed to identfy all of the issue

traflic, and thus failed to climinate 18 1ssue movement records from 1ts plasticizers comparison
group See CSXT work paper “42099 reply Analysis xIs” As CSXT explained in 1ts opening
evidence, a sound comparison group must exclude the ssue traffic This defect alone warrants
rejection of DuPont’s comparison group

D. Criteria Applied by CSXT But Not by DuPont

CSXT further refined 1ts potentially comparable movements to include traffic that also

met five additional critena

Waybill Sample and publicly available data. however, CSXT 1s prohibited from using non-public
information to demonstrate which moves should be included and which should be excluded

16



(1} Similar Commodities,

(2) Fuel Surcharge.

(3) Domestic,

(9 Single-Car Shipments, and
{5) CSXT Single-Line

DuPont applicd none of these cniteria The vast majority of the differences between the
parties’ comparison groups are the result of DuPont’s failure to apply the first two criteria. The
following sections describe the extremely overbroad “comparison™ groups generated by
DuPont’s failure to screen out dissimilar commodities and movements not subyect to a fuel
surcharge CSXT then discusses the imitial comparison-group differences attributable to the
three remaining faclors Regarding these three factors, CSXT accepts DuPont’s position for one
critcrion and c.:xplams that the other two arc rendered moot by other factors Accordingly. these
three factors no longer account for differences between the parties’ comparison groups, focusing
the assessment of comparability to the 1ssue traffic on the first two items

I CSXT's Cruiteria Select Like Commodities, DuPont’s Criteria Do Not

It 1s truly remarkablc that Dulont gave no weight to the type of commodity 1n selecting
“comparable” movements Simplified Standards made abundantly clear that comparison groups
should consist of similar commodities See Simplified Standards at 17 (“[W]e will favor a
companson group that consists of movements of like commodities ) Ignornng this dircction,
DuPont did not limut the types of commodities 1t selected, and instcad baldly asserted that “thc
proper comparison group should include all commodities transported tn single-line CSXT
service for a similar distance n the same equipment ™ In addition to flouting an express
requircment of Stmplified Standards, DuPont’s indiscriminate inclusion of any and all
commoditics 1n 1ts comparison groups 1s inconsistent with the purpose of identifying a
comparison group — to gather and distill “comparable” movements (and scparate them from

movements that arc not comparable) that may serve as a basis for a rate comparison As CSXT
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explained on opening. plastics and plasticizers are cach specialized commodities classified in
spectfic subcategories of the STCC 28 header, which broadly covers all “Chemicals or Allied
Products *** DuPont Opening Gvid at 25-26 DuPont’s approach, however, would not even
limit its companison groups to commodities falling within the broad two-digit STCC category,
much less impose any tighter “like commodity™ hmit

DuPont misconstrued language tn Simplified Standards as supporting its approach
Despite acknowledging the Board’s admomtion that a companson group should “consist of hke
commodities,” DuPont procecded to stand that requirement on its hcad, defining “like
commoditics” as those that have similar URCS variable costs DuPont Opening Evid at 25 '°
What the Board was cxplaiming 1n the passage rclicd upon by DuPont was simply that,
everything else being equal, movements of similar commodities will likely have similar URCS
costs See Stmplified Standards at 17 Through logical sleight-of-hand and selective quotation.
DuPont contorted this statement to assert the inverse, viz , 1f movements have similar vanable
costs, then, without more, they are hke commodities Compare 1d with DuPont Opening Evid at
25 This s both fallactous logic and contrary to common scnsc 20 Just as the statement that “all
clephants are amimals™ does not mean that all ammals are elephants, the statement that

movements of similar commodities will hikely have similar URCS costs does not mean that all

I8 See User Guide for the 2004 Surface Transportation Board Carload Waybill Sample at 155
(July 31. 2005)

% In addition. use of a cost-based criterion to select comparable movements would contravene a
foundational principle of modern railroad regulation — carriers arc expected to engage 1n
demand-based pricing (not cost-based pricing)

**The vanable costs for the potentially comparable movements arc based upon CSX1°s
unadjusted system-average URCS While such costs are predicated on a variety of factors,
including commodity. they largely fail to account for differences in the commodity bemng
handled. the relative demand for the commodity. the volume. whether 1t 1s hazardous matenal,
and the myniad market and commercsal considerations that determine whether or not particular
movements are comparable
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movements generating similar URCS costs are movements of similar commodities l'o the
contrary, movements of very different commodities of different values, having different markets.
and very different transportation markets, demand clasticities, and charactenistics can and do
have similar unadjusted URCS system average costs

Moreover, DuPont’s own statements and positions 1n the other two pending cases flatly
contradict its 1tlogical position 1n this casc and reveal that position to be both disingenuous and
deceptive In 1ts opcning evidence 1n the chlonine case, DuPont stated

In Simplified Standards. the Board noted that one of the factors

that 1t would review 1s the “commodity type™ in order to determine
comparabihity The Board has not provided any further guidance

on what makes a commodity “sumilar

DuPont Opening Evid at 19, STB Dkt No 42100 (Feb 4, 2008) (emphasis added) 2
Accordingly, in the chlorine case (Dkt No 42100) — unlike this case — DuPont does not usc
“similar URCS costs™ as a sclection criterion

In the pending nitrobenzene case, DuPont used the 1dentical language sct forth 1n the
block quotation from its chlorine case submission  See DuPont Open Evid. at 18, STB Dkt No
42101 (Feb 4,2008) As in the chlorine case, DuPont’s nitrobenzene evidence says nothing
attempting to equate similar URCS costs to “like commodities,” and does not use similanity of
URCS vanable costs as a comparison group selection criterion  See id at 18-19 DuPont’s

oppositc and irreconcilable definitions of similar commoditics filed 1n three pending cases on the

2! This stands 1n stark contrast to DuPont’s misstatement 1n this case that the Board had further
indicated that “similar vanable costs” should be equated with “similar commodities ™ See
Dul’ont Open Evid at 25, STB Dkt No 42099 (Fcb 4. 2008) (DuPont claimed that “in
Simplified Standards. the Board has focused on the transportation and cost characteristics to
determince 1f a commodaty 1s “similar” for purposes of comparabiity A ‘like commodity” 1s one
in which the *vanable cost calculation of the 1ssue movement and the comparison group will be
simular ” [sic])
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very same day show that DuPont’s commodity sclection critenia and arguments are disingenuous
and entirely result-driven

Indced. had the Board intended that parties include n their comparison groups all
movements with similar URCS costs, 1t need not have advised parties to identify movements of
similar commodities (nor even to cxercise any judgment at all) — it could have simply instructed
them to engage in the mechanical exercise of finding all movements with sitmilar URCS costs
and loading them into their comparison group While this 1s apparently what DuPont did, this 1s
not a principled approach, and 1t has no value for purposes of 1dentifying actually comparable
movements The Board should reject this major cnitcrion proffered by DuPont — and hence 1its
entire comparison group — as meanmgless. mampulative, and sclf-serving.

a Plastics

DuPont’s refusal to exclude dissimilar comniodities results 1n a broad assortment of
disparate products in the large collection of movements 1t proffered as “comparable” to the
plastics 1ssuc movement Table 1 highlights the disparate commodities that resulted from
DuPont’s approach, showing that more than two-thirds of 1ts plastics comparison group arc not

movements of plastics, and many have little-to-nothing in common with plastics

Table 1
STCC (2-digat, Number % of Comparison

cxcept where noted) Description of Records Group
32- Stone, Clay, Glass 157 14%

20- Food Products 128 11%

01- Farm Products 116 10%

Other Non-Chemicals 15 1%

Total, Non-Chemicals 416 37%

28-, excl. 28211 Non-Plastics 363 32%
28211- Plastics 352 31%
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In fact, more than one-third of DuPont’s proposed comparable movements are not even
1n the same broad (STCC 28) “Chemicals or Alhed Products” category as the 1ssue movement
Predominant commodities 1n DuPont’s group include Corn (96 movement records). Corn Starch
(79), Lime (63). Clay (30). and Limestone (25) Shipments of Farm, Food, and Stone products
are subject to different market forces, have diffcrent product demands, ditterent elasticity of

demand for transportation and different transportation options. and different shipping and
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Moreover. even DuPont’s proposed comparable movements that happen to fall within the
broad two-digit STCC 28 category (which covers plastics) consist of mostly non-plastics
commodities > For example. products m DuPont’s comparison group for plastic powder include
the following chemicals and compounds, none of which bears much relevant resemblance to
plastic powder terephthalic acid (177 records — 16% of 1ts entire comparison group)?,
ammonium sulphate (57 records). soda ash (24 records), dlammomum phosphate fertilizer (23
records),2! phosphate (18 records), and carbon black (14 records)

In stark contrast, CSXT limited 11s potentially comparable plastics movements to those
commoditics included 1n the far narrower five-digit STCC header 28211, defined as “Plastic
Materials or Synthetic Resins ” See CSXT Opening Evid at 20, User Guide, supra note 15

CSXT’s limitation to like commodities through use of a transportation industry standard,

22 While CSXT used the STCC 28 header n its initial sereemng of records from the Waybill
Samples, 1t did so as a gross scrcen and programming convenience for querying the nearly onc-
half million records  See CSXT Opening Fvid at 15-16 CSXT then further refined the
commodities to be included 1n 1ts comparison groups for each of the plastics and plasticizers.
See CSXT Opening Evid at 20, 21

23 Terephthalic Acid (“TA") 1s a feedstock used 1n the production of plastics. while synthetic
lastic powder arc a more downstream, semi-fimshed product

24
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hierarchical classification system provides a specific comparabihity factor that 1s vastly supenor
to DuPont’s failurc to give commodity any consideration

Comparison of revenues generated by the parties’ radically different comparable groups
further 1llustratcs the differences between the diverse and dissimilar commoditics that DuPont
included 1n 1ts compartson group, and the plastics included in CSXT’s companison group Chart
1 summarizes by commodity category the average revenue per car-mile for the movements in
DuPont’s companison group As the chart demonstrates. the revenucs for the plastics
commoditics are sigmficantly higher than those of the other traffic .n DuPont’s companson
group. ranging from - See CSXT work paper “42099 Reply Analysis xls”. This also
serves to tllustrate that the more simular commodities in CSXT’s comparison group have
transportation demand charactenistics that arc more comparable to the issue traftic than the
disparate movements included 1n DuPont's group While of course these revenues are an
imperfect proxy for the relative demand clasticities for these products, the Board’s limitation of
admussible comparison-group c¢vidence to data from the Waybill Sample and public sources
means such relative raie levels are one of the best available indicia of relative levels of demand

and demand elasticity in these cases % See Simplified Standards at 17 (commodity type and

*3 DuPont may respond that this discussion simply secks to advance CSXTs interests by
asscrting that lower-rated traffic 1s not comparable Such a response would muss the point The
purposc of this discussion 1s to show that the majority of movements included 1n DuPont’s
comparison group arc moving at rates that are sigmficantly different from those generated by
movements of the issuc traffic’'s commodity group The more refined identification of like
commodities that CSXT’s comparison group consists of commodities and movements whose
markets and demand charactenstics are much more similar than those of DuPont’s indiscriminate
collection ol commoditics



demand clasticity are two of only tour factors expressly listed as relevant comparability
factors) 2

Chart 1

REDACTED

b Plasucizers
Here again, DuPont’s failure to apply a criterion dentifying similar commodities results
in a comparison group for plasticizers that includes movements of a wide vanety of disparate

commodities Table 2 shows that 40% of the movements that DuPont would mclude are not

% The R/VC >180% dividing line provides a rough binary separation between traffic that 1s more
demand elastic and less demand elastic, but because the Board requires the parties to include
only traffic with R/VCs greater than 180%, this provides no information about the relative
elasticities of demand of any traffic ehigible to be included 1n a comparison group
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cven STCC 28 “Chemicals or Allied Products™ and that another 45% are various types of other

chemicals that are not even constdered “Plastics Intermcdlales,"n netther of which 1s similar to

the plasucizers commodity carried by the 1ssue movements

Table 2
STCC (2-dgnt, Number % of Comparison
except where noted) Description of Records Group
20- Food Products 202 19%
29- Petroleum Products 87 8%
40- Waste or Scrap 67 6%
32- Stone, Clay. Glass 41 4%
Other Non-Chemicals 29 3%
Total, Non-Chemicals 426 40%
28-, excl. CSXT Non-Plastics
28003 Intermediates 477 45%
Plastics
CSXT 28003 Intermediates 160 15%

CSXT. 1n contrast, limited 1ts potentially comparable movements 1o those commodities
included 1n “CSX [-28003,” a general public tartT that covers *Plastics Intermediates,”
including plasticizers See CSXT Opening Evid at 21 CSXT further explained that these
commodities were similar, sharing common characteristics, uses, and markets Jd Most
important, CSXT charges the same rate for the movement of cvery commodity included in
CSXT-28003 tan{T over the same lane That 15, 1f a movement 1s between the same origin and
destination, CSXT applies the same rate for every commodity covered by the taniff CSXT's
collection of these commodities 1n a single tanfT shows that 1ts marketing, sales, and commercial
departments, acting 1n the normal course of business and exercising their transportation market

expertisc and knowledge, find these commodities so similar that they charge the same rate for

7 As explamned below and 1n CSXT's Opening evidence, the “Plastics Intermediates”™ group
includes plasticizers See CSXT Opening Evid at 21-22

25



all CSXT's comparable group 1s vastly supernor to that generated by DuPont, which tails to give
like-commodities meaningful consideration

DuPont’s comparison group consists of widely disparate and unrelated commoditics. The
predominant non-STCC 28 commeoditics that DuPont loaded into 1ts comparison group include
Corn Syrup (181 movement records — nearly 20% of DuPont’s entire comparison group),
Crankcase Drainings (38), Waste Water (26). and Limestone Slurry (24) Nonc of these
commodities could seriously be deemed “comparable™ to plasticizers

Morcover, review of the commodities within the STCC 28 category but cutside of the
items covered by CSXT's “Plastics Intermediates™ tanff reveals yet another problem. and lack of
comparability, produced by DuPont’s approach By failing to use a hke-commodity criterion,
DuPont included in its comparison group movements of hazardous matenals that the Waybill
Samplc did not specifically flag as such As a result, DuPont’s comparison group includes many
commodities that are hazardous matenals, and even certain Toxic by Inhalation Hazard (“TIH™)
commodities, for which the corresponding STCC 49 was not included These include Chlorine
(41 records), Hydrochloric Acid (35). Phenol (28), Sulphuric Actd (23), and Caustic Soda (21) %
DuPont conceded that an appropriate comparison group for these movements should exclude
hazardous materials See DuPont Opening Evid at 25, Crowley V S at 8-9 But DuPont’s

failure to limat 1ts comparison group to likc commoditics resulted 1n inclusion of numerous

hazardous matenials For all of the foregoing reasons, CSXT's comparison group 1s thus

*% In fact, while DuPont made no reference to CSXT"s public tariff covering plasticizers, 1t
argues 1n Docket No 42101 that another public taniff “represents strong evidence™ regarding
similar demand elasticities, and rclies upon the commodities in the tariff as an indicator of
comparability See¢ DuPont Opening Evid , Dkt No 42101, at 20 (filed Fcb 4, 2008)

2 Chlorine and Sulphuric Acid are TIH commoditics of which DuPont included movements 1n
1ts companison groups for cvaluating the chlorine rates challenged 1n Docket No 42100
Simularly, Phenol represents the majonity of the moves in DuPont’s comparison group for
evaluating the rate challenged for hazardous matcrial nitrobenzene 1n Docket No 42101
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substantially morc similar to the plasticizer 1ssue movements than the group proffered by
DuPont, and the Board should adopt CSXT’s companison group

Similar to the demonstration for the plastics comparison groups above. the commodities
that DuPont included in 1its plasticizers comparison group have sufficiently different revenucs
from the Plastics Intermediates commodities that CSXT included Chart 2 summarizes by
commodity catcgory the average revenue per car-mile for the movements in DuPont’s
comparison group As the chart illustrates, the revenues for the ||| EGTGEGE
commoditics are higher ranging from JJlj higher than those of the other traffic in DuPont’s
companson group See CSXT work paper 42099 Reply Analysis xIs”. Again, while the
revenuc comparison 1s only a rough proxy for measures of relative demand that are not readily
available and hence not admissible 1n this proceeding. 1t reveals that the vast majority of the
potpourn of disparatc movements generated by DuPont’s approach are not comparable to the
group of commodities that includes the 1ssue traffic. CSXT’s approach of miting the selection
to commoditics that 1t constders similar in the normal course of 1ts business and to which 1t
applies the same pricing structure results in the comparison group that 1s *“most similar in the

aggregate to the 1ssuc movements ™
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Chart 2

REDACTED

2 DuPont’s Fallure to Consider Fuel Surcharge

While DuPont’s failure to incorporate any commodity selection criteria alone renders
unacceptable 1ts companison groups for plastics and for plasticizers, its failure to differentiate
between movements that arc and are not subject o a fuel surcharge further undermincs its
proffered groups CSXT appropriately limited 1ts comparison groups to only those movements
for which CSXT applicd a fuel surcharge See¢ CSXT Opening Evid at 18 The challenged rates
carry a fuel surcharge Other moves to which CSXT applies a fuel surcharge are more likely to

reflect the same market dynamacs as the issue traffic  Traffic to which a fuel surcharge docs not



apply arc likely to be less comparable ** CSXT may not have been able to apply a fuel surcharge
duc to market factors that arc not comparablc to those of the 1ssuc traffic. or in hieu of applying a
surcharge 1t may have negotiated other terms that would not be reflected 1n the R/VC for that
movement Regardless of the marketiplace reason that some movements have fuel surcharges
and others do not, 1t cannot be seriously disputed that, holding other factors constant, movements
with fuel surcharges are more simlar to one another than a collection of movements with and
without fuel surcharge provisions CSXT's usc of this comparability factor — which is readily
1dentified from the Waybill Sample — renders 1ts comparison groups for plastics and plasticizers
superior to DuPont’s proffercd group

3 CSXT Selection Criteria from Opening that No Longer Account for
Differences Between the Parties

In order to reduce comparison factor disputes, and 10 elimmate confusion and diversion
from the most important differences between the parties’ sclection crteria, CSXT has eliminated
differences between the parties related to three selection cniteria 1t used 1n its Opening
evidence *' First. CSXT excluded shipments that onginated or terminated outside the Umted
States from 1ts potentially comparable movements, due to the differing laws, regulatory. and
reporting requirements, and other challenges in performing reliable compansons of revenues and

costs 2 See Opening Evid at 17-18  DuPont. by contrast. included 40 and 51 records for

3 Becausc of fuel rate price increases and volatility this decade, CSXT has endeavored to
mcrease the “coverage” of its fuel surcharge wherever possible Those movements that do not
have a fuel surcharge, despitc CSXT’s cffort, have commercial considerations that distinguish
them from the increasing majority of CSXT movements covered by fuel surcharges

3 Thas 15 due to one adjustment that CSXT makes to 1ts Reply comparison group, the application
of other criteria, and the Board’s imitation that the partics rely only upon moves that were
included 1n one of the partics’ opening comparison groups

™ After the filing of 1ts opening evidence, CSXT determined that 1t had advertently misapphed
thas filter, resulting 1n the inclusion 1n 1ts plastics and plasticizers comparison groups of certain
shipmcents originating from Sarnia, Ontario. a station on the U S -Canadian border
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international shipments 1n 1ts comparison groups tor plastics and plasticizers, respectively In
order 1o remove any basis for DuPont to contend that this factor suggests DuPont’s comparison
groups are superior, CSXT accepts DuPont’s approach 3% For its final COmPpAarison groups, CSXT
removes its country of origin or destination criterion

Second, while CSXT limited its potentially comparable movements to the “single-car™
shipments (1 e, less than 6 carloads) like the 1ssue traffic, DuPont included shipments that were
waybilled 1in multiple-car or trainload blocks Compare CSXT Opening Evid at 17 with DuPont
Opening Evid at 25 Although such multiple-car and trainload shipments represent 120 records
1n 1ts comparison group for plastics, virtually all (97%) are shipments of non-plastics
commodities 3* Further, none of the four plastics shipments in multiple-car blocks from
DuPont’s comparison group were movements to which a fuel surcharge applied  As none of
DuPont’s multiple-car or trainload shipments would be included 1n CSXT’s comparison group
due to application of CSXT’s like commodities and fuel surcharges critenia, the application of a
“single-car shipment™ criterion does not represent a difterence between the parties comparison
groups In this cas¢  Stated differently, 1f the Board adopted CSXT's comparison group, it would
not be excluding movements that DuPont’s sclected based on 1gnoring the single car-multiple car
distinction

Third. CSX also excluded from potentially comparable movements shipments that were

onginated or terminated by a short-hine or switching carrier, as the Waybill Sample does not

3 Here, and elsewhere, when CSXT accepts a DuPont position on a selection criterion. 1t does so
for the sole purpose ol liiiting the dispulces between the parties regarding comparison criteria in
this specific case Although CSX I accepts a DuPont approach for that purpose only, such
acceplance does not necessarily indicate that, as a general matter, CSXT agrees that use (or non-
use) of a particular critcrion 1s approprnate for purposes of identifying comparable movements

¥ Thesc types of shipments compnse only 5 of DuPont's companison group for plasticizers
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accurately report CSX'1’s portion of the costs and revenues of such movements 3* See CSXT
Opeming Evid at 17 While DuPont’s comparison groups for plastics and plasticizers included
43 and 46 such movements, the vast majonty (85%) werc associated with non-chemicals (STCC
28) trafTic For the 13 records representing movements of like commodities 1n DuPont’s
comparison groups in which a short-line or switching camer participated, none has a fuel
surcharge Because they would be excluded from CSXT's comparison groups regardlcss of
whether the movement was onginated or terminated by a short-line or switching carrnier, the “no
short-line carrier™ criteria does not represent a difference between the partics in this case

E. More Restrictive Criteria Applied by DuPont

There 15 one area where DuPont’s selection critenia were more restrictive than those used
by CSXT on opening — length of haul Specifically. while CSXT explained that a group of
comparable movements could be obtained by excluding that traffic for which length of haul
gencrally has the most effect — movements of distances shorter than 200 miles — DuPont selected
only thosc movements whose length 1s within a certain distance of the length of each 1ssue traffic
movement Compare CSXT Opeming Evid at 17 with DuPont Opening Evid at 24 While
CSXT 1s willing 10 accept, solely for the purposes of tocusing the dispute on the factors
contributing significantly to the parties’ differences, a more limited mileage criterion, 1t must
correct two errors that DuPont commuitted in performing its mileage sclection

Furst. DuPont states that whule 1t sclected movements for the comparable group whose
loaded mules arc plus or minus 150 mules of the distance traveled by the 1ssue traffic, 1t did so
“rounded to the nearcst S0 miles ® See DuPont Opening Evid at 24 DuPont explains that this

would result in the inclusion of movements between 600 and 900 mules for the plastics 1ssue

3 CSXT used the Freight Station Accounting Code (“FSAC"") information reported in the
Waybill Samples to idenuly such movements
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traffic, which DuPont claims moves 772 1 loaded miles DuPont has provided no support for
this anomalous rounding approach, nor for the unnecessary and distorting proposition that the
resulting comparison group for the plasitcs movement, for example, should include traffic that
travels from 172 1 miles shorter than the 1ssue traffic to 127 9 mile longer. a 35% disparity In
this Reply, CSXT applies DuPont’s factor of plus or minus 150 mules to the 1ssue traffic’s loaded
miles, without unnecessary and distorting rounding  See CSXT work paper “42099 Reply
Analysis xIs”

Second, DuPont 1dentified its companison group based on movements that were within
150 miles of the purported loaded miles (estimated by PC Raul) that it submitted with 1its
Amended Complaint Compare DuPont Opening Electronic work paper “NON-HAZ Issue
Movement Miles pdf” with DuPont Am Compt at3 CSXT provided with 1ts Answer to the

Amended Complaint records of the actual loaded distances traveled by the 1ssuc traffic in 2007,

and continued to rcly upon those mileages 1n its Opening Evidence See CSXT Answer at 5,
work paper “detailed_movement_record 42099 xis DuPont has provided no evidence in

opposition to CXS'I”’s actual loaded miles Table 3 summarizes the differences between the

partics
Table 3
Commodity OI'IEIII Destination DuPont CSXT it % Dhif
Plastics Ampthill, VA Wyandotte, M- 772 820 48 6%
Plasticizers | Heyden, NJ) Duart, NC 592 714 123 21%
Plasticizers | Heyden, NJ Washington, WV 590 646 56 9%
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For this reply filing, CSXT applies DuPont’s factor of plus or minus 150 miles (without
rounding) to the actual loaded miles of the 1ssuc traffic movements *® See CSXT work paper
*42099 Reply Analysts.xls”

F. Summary

CSXT'’s selection cnitenia produce much supernor comparison groups for the plastics and
plasticizers movements than DuPont’s overbroad collection of disparate movements. Based on
the modifications that CSXT makes in this Reply,’” the unadjusted R/VCs from the Waybull
Samples — before consideration of the market changes from the 2002-2005 basc peniod to 2007 -
arc - for the plastics comparison group and [ for both plasticizers companson groups
The following chart presents the unadjusted R/VCs from each party’s opening evidence, for the

records that were common to both parties’ imtial tenders,*® and for CSXT's final companison

groups.”’

3¢ The actual distance of the Duart plasticizer movement 18 nearly 70 miles longer than that to
Washington, an 1ssue movement that DuPont has now discontinucd As a result, there are two
Waybill Sample records for even longer shipments that are within 150 miles of the Duart move,
but more than 150 from the Washington move While this produces two comparison groups, one
with the two records and one without, the average unadjusted R/VCs differ by less than one-half
of one percentage pornt

37 As explained above, CSXT modifies 1ts Opening companson groups for plastics and
plasticizers to (1) exclude records coded as rebilled, (2) include intcrnational traffic, and (3)
include only movements within 150 miles of the 1ssuc traffic

3% Simplified Standards provides that any movement that 1s 1n both parties initial tenders 1s
“required to be included 1n cach side’s final comparison group,” unless there 18 agreement by the
party to exclude it. Simplified Standards at 18

% For convemence, CSXT shows the results for the plastics movement and only the Duart
plasticizers movement.
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Chart 3

REDACTED

Number RSAM
of Adjusted Upper
Records RVC RVC Boundary
Plastics in Covered Hoppers (Ampthill, VA - Wyandotte, MI)
2007 Indexed by Systemwide Chemical Increases 132 I ] e
2007 with Actual Revenues Where Available 132 | I [
Plasticizers in Tanks (Heyden, NJ - Duart, NC) I I |
2007 Indexed by Systemwide Chemical Increases 89 I ] ]
2007 with Aclual Revenues Where Available 89 [ N |
Plasticizers in Tanks (Heyden, NJ - Washington, WV) |
2007 Indexed by Systemwide Chemical Increascs 87 | | ] | ]
2007 with Actual Revenues Where Available 87 - - -_
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HI. RSAM, ADJUSTMENTS, AND APPLICATION OF BENCHMARKS
A. The Adjustments Proposed by CSXT Are Appropriate and Necessary

As CSXT explained 1n 1ts opening evidence, 1n addition to sclecting the comparison group
movements, at least two further inputs are essential to allow a meaningful analysis of the
challenged rates

1 Updating Historical 2002-2003 Costs and Rates to the Same Year as the
Challenged Rate

Farst, cost and rate levels must be updated {rom 2002-2005 to 2007 Extraordinary
growth 1n demand and unprecedcented capacity constraints expenienced by the American rail
industry in recent years mean that all major railroads, including CSXT, have expenienced robust
growth 1n revenuces during that period See CSXT Open at 25-28 & Appendix 6, see also
Piacente VS, Ex 2,at§6-7,9 CSXT"s very substantial growth in revenues and revenue per
unit during the watershed peniod between the early years of thus decade and the present mean that
prevailing rate levels from 2002-2005 cannot provide meanmingtul comparators for the challenged
rates, which were established 1n mid-2007 *° Under thesc circumstances. use of rates from as
long as tive years prior to establishment of the challenged rates would present an apples-to-
oranges rate comparison and would sigmficantly exacerbate the rate compression flaw inherent

in the Three Benchmark approach

0 CSXT recogmizes that the Board indicated that, as a general matter, 1t thought that 1t would not
be necessary to update to current levels the costs and revenues from the Waybtll Samples
provided for use 1n Three Benchmark cases  See Simplified Standards at 84-85 CSXT has made
clear its strong disagrecment with this conclusion, and this 1s onc of 1ssucs 1t wtll present in the
pending appeal of Simplified Stundurds See CSX Transportation. Inc v STB, 07-1369 (D C
Cir) However, becausc of the iming of these cases, the acknowledged cffect of the “regulatory
lag™ 1s particularly acute Thus, even under the approach announced by the Board in Simplified
Standards, the market conditions and circumstances ol these cases justify an adjustment to
mitigate the effect of that regulatory lag See 1d at 85 (recogmizing the problem of regulatory lag
and indicating that parties could present evidence to show that maximum lawful rate should be
adjusted to reflect “market changes not rellecied in the comparison group™)
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In a time of igh demand for, and tight supply of, rail transportation services, economic
theory and regulatory policy dictate that prices should go up Application of outdated historical
rates and costs would ignore market reality and artificially depress rail rates through distorting
regulatory intervention This, in turn, would reduce the ability of CSXT to generate the return on
investment necessary to justify and allow it to continue to invest 1n capital improvements
designed to relicve capacity constraints and improve service

Adjustment of comparison group costs and revenues 1s essential to avoid this unwise
market distortion and its negative potential ramifications for CSXT and 1its customers
Accordingly, CSXT has prescnted evidence demonstrating how both costs and revenues should
be updated to current levels The method CSXT proposcs to use to update costs 1s standard and
non-controversial, and 1s the same method DuPont used to update its esumate of the vaniable
costs of the issue tralfic CSXT has also presented two alternative methods for updating
comparison group revenues, onc based solely upon public information and the other bascd 1n part
on current revenue information CSXT produced to DuPont in discovery in this case  See CSXT
Opening Evid at 25-26

2 Technical Correction to RSAM Calculation

Second, the Board must adjust 1ts RSAM calculations to correct a technical error that
results in a failure to account for the cffect of incomce taxes See CSXT' Opening Evid at 22-24
As CSXT explained in 1ts opening submusston, this technical correction 1s necessary to
implement the Board’s intent that the RSAM be based upon the amount of revenue a carner
would nced to earn in order to recover 1ts annual revenue shortfall (1 ¢ the amount by which a
carrier’'s actual revenues fall short of revenues necessary to earn “adequate revenues™ for the year
in question) See id at 24 CSXT prescented cvidence demonstrating how to make the

adjustment to ensure that both the revenue shortfall and the amount of revenue a carrier would

36



need to earn to cover that shortfall are calculated n after-tax dollars See 1d at 23 The Board
should make this technical correction to cffectuate its intent that the RSAM represent the amount
a carrier would need to earn (o recover its annual revenue shortfall Compare Simplified
Standards at 19-20 with Rate Guidelines —Non-Coal Proceedings, STB Ex Partc 347 (Sub-No 2)
(Dec 11, 2007), Simplified Standards at 19-20 with Rate Guidelines —Non-Coal Proceedings,
STB Ex Parte 347 (Sub-No 2) (Dec 20, 2007) *!

B. DuPont’s Proposed Changes to the RSAM Are Unwarranted and Should be
Rejected

! The Board Should Reject DuPont’s Proposal to Change the RSAM for
2002 to 2005 Retroactively Bused Upon a New, Not Yet Implemented,
Methodology for Calculating the “Cost of Capital "

DuPont asks the Board to retroactively change its existing, established RSAM
calculations for the years 2002-20035, by applying a new — and, to date, never applied by the
Board 1n any context — “Capital Asset Pricing Methodology” (“CAPM”) methodology tfor
calculating rail carners’ cost of capital The Board recently announced 1t would begin to apply
prospectively the new CAPM approach 1o estimate rail carners® cost of capatal for ycars from
2006 forward Compare DuPont Opening Evid at 24-25 with Decision, STB Ex Parte No 558

(Sub-No 10) (served Jan 17, 2008) (directing rail carriers to develop and submit information

! This technical correction to the anthmetical calculation of the RSAM 1s different in kind from
the organic change to the RSAM proposed by DuPont  As discussed below, what DuPont
proposes 1s to substitute a new model for the derivation of the cost of capital to change
retroactively the RSAM 1n a manner not contemplated by Simplified Standards  See infra
lIIBI Whereas the techmcal correction CSXT has 1dentificd would correct an inadvertent error
and implement the Board’s intent as described 1n Ex Parte 646. the wholesale changes DuPont
proposes would require the Board to affirmatively change its intended methodology See infra
111 B -1V Indeed, the Board expressly considered and rejected one of the two changes DuPont
proposes In the Simplified Stundards proceeding  Simplified Standards at 19-20 with Rute
Guidelimes —Non-Coal Proccedings. STB Ex Parte 347 (Sub-No 2). see infraat IV With
respect o the substitution of a new cost of capital model, there 1s no evidence to suggest the
Board was not aware 1t was using its established DCF model as an essential input to the RSAM
figures 1t 1ssued 1n December 2007 Sec infra at 111 B
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and calculate new CAPM cost of equity for 2006) ** In short, DuPont proposes that the Board
usc these simplified rate reasonableness adjudication proceedings to engage n a wholesale
retroactive recalculation of RSAMs from past years There 1s no justification to do so, and the
Board should reject DuPont’s proposal to apply the Board’s 2008 CAPM changes retroactively
In the first place, DuPont’s claim that the Board 1s “legally obligated™ to use CAPM to
recalculatc RSAMs for prior years 1s plainly wrong See DuPont Opening Evid at 24 On the
contrary, this agency’s precedents establish that it gencrally docs nof retroactively apply such
methodology changes See, ¢ g, Edison Elec Institute v ICC, 969 F 2d 1221, 1228 (D C Cir
1992), Alabama Power Co v ICC, 852 F 2d 1361, 1371 (D C Cir 1988) When the ICC
determined 1n 1989 to begin accounting for productivity in its RCAF calculations, it rejected
calls to apply that adjustment retrospectively, finding both that retrospective application could
upset “settled expectations,™ and that data limitations restricted the agency’s ability fairly to
calculate and apply a retrospective adjustment  Edison Elec Institute, 969 F 2d at 1227 The
1D C Circuit found that the agency’s decision not to apply retroactively its changed calculations
was reasonable [d at 1227-28. Similarly, the ICC refused 10 retroactively apply its newly-

adopted procedures to adjust the RCAF to correct forccast crrors, reasoning that a retroactive

2 Even under the expedited schedulc adopted by the Board, mterested parties’ argument and
cvidence concerning the calculation of a CAPM-based cost of capital (the first year for which the
Board will attempt to use this ncw methodology) was fully submutted just days ago, on Fcbruary
29,2008 Because the partics disagree on how the CAPM approach should be implemented. and
thus how the 2006 cost of capital should be caiculated, 1t now appears unlikely that the Board
will 1ssuc a final determination of the 2006 cost of caprtal before mid-to-late March 2008
Becausc the parties” final rebuttal submissions 1n these cases are due April 4, 2008, 1t would not
be possible (let alone desirable) for the Board 1o obtain input from all interested parties—
including numerous cntities who are not parties to these adjudicatory proceedings—regarding the
appropriatc CAPM-based cost of capital for tour historical years (2002-2005), resolve
methodological and data disputes. establish retroactive new costs of capital for those ycars. and
publish newly RSAM CAPM-based figures in ime for the partics to these cases to use them 1n
their evidence
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application would unfarrly penalize carriers who relicd on the previously published RCAF  See
Alabama Power, 852 F 2d at 1371 ASn Edison Eleciric Institute, the 1D C Circunt found this
refusal to be reasonable See td In short, there 1s clearly no basis for DuPont’s claim that the
Board 1s “obligated™ to use the new CAPM approach to recalculate previous RSAMs

Indced. ordinanly agencies may not apply new rules retroactively See Bowen v
Georgetown Umv Hosp ,488 U S 204, 207 (1988) (“Retroactivity 15 not favored in the law .
[A] statutory grant of rulemaking authority will not, as a general matter, be understood to
encompass the power to promulgate retroactive rules unless that power is conveyed by
Congress ") DuPont’s demand that the Board use CAPM 1o recalculate past RSAMs 1s exactly
thal—a retroactive application of the Board's January 17, 2008 rule DuPont would have the
Board use 1ts new rule to reopen—in the middle of pending adjudicative proceedings—its
previous detcrminations of RSAM  Such a reexamination would disrupt settled expeclations and
business conduct and commercial decisions made several years ago 1n reliance on the Board's
published RSAM figures Moreover, if the Board were to use CAPM to change its method of
calculating the RSAM 1n threc benchmark cases, 1t would have httle principled basis not to apply
CAPM rctroactively to reopen a host of settled decisions, rules and detcrminations 1n which cost
of capital 1s a component—including determinations of revenue adequacy, the proposed
abandonment of rail lincs. and the setting of compensation for trackage nghts See Rarlrvad
Cost of Capital — 2005, STB Ex Parte 558 (Sub-No 9). at 1 (Sept 15, 2006) (listing some of the

proceedings m which cost of capital 1s a factor) *

* Indeed, 1f the Board were to use CAPM to rcopen RSAM determinations for periods three-to-
seven years ago, it would be open to claims that SAC decisions from that pertod should be re-
opcned and rchitigated based on the new cost-of-capital methodology and 1ts potential effccts on
mnter alia, vanable costs, R/VC ratios, and whether a defendant carnier should be decmed
“revenue adequate ™ To be clear, CSXT believes such claims would be inappropnate and
rejected However. re-opening a settled Board determination and benchmark based on
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Properly, the Board has been cautious about upsetting settled expectations by revising
cost of capital calculattons for prior years On the same date that 1t had nottfied parties of its
mtent to revise cost of capital methodology, the Board also 1ssued 1ts 2005 cost of capital
determination. using its established discounted cash flow methodology See Railroad Cost of
Caputal — 2005, STB Ex Parte 558 (Sub-No 9) (Sept 15,2006) As the Board subsequently
ex;;lalned to the D C Circunt, 1t apphied a DCF method while considering changes to that method
because of “the need for finality™ and the importance of having a final cost of capital number for
the “many other decisions the Board must make ” See Brief of STB and United States at 40,
Western Coal Traffic League v STB, 07-1064 (D C Cir) (Oct 24,2007} The need for finality
15 even more pronounced here, where the question 1s not whether the Board should postpone
1ssuing a single cost of capital determination during pending rulemaking, but whether 1t should
revisit all of 1ts past decisions involving a cost-of-capital component ** The Board should not
undertake such a complex refroactive change having such potential consequences and
implications

2 This Individual Case Adjudication 1s Not the Proper Proceeding to
Consider a Fur-Reaching Retroactive Change to a Key STB Statistic

Moreover, this 1s not the proper proceeding 1n which to seek retroactive changes to the
RSAM methodology The Board adopted Simplified Standards, including the present RSAM
methodology, as the product of several years of public hearings. multiple STB proceedings, and

an extensive notice-and-comment rulemaking in which many 1nterested parties ~ including all

retroactive application of a newly adopted (and. to date, not tested by federal court appeal) cost
of capital methodology would invite preciscly this sort of argument and litigation

* DuPont does not expressly contend that the Board should change 1ts cost of capital
dctermination for years prior to 2002, but this 1s only because 1ts goal 1n this case - changing the
otherwise applicable maximum rcasonable rate — does not require charges to years prior to 2002
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Class I rail carriers and more than onc hundred shippers or their representatives —- submutted
several rounds of comments

Using this procecding to change retroactively the RSAM for previous years—an action
that affects not only the parties to this proceeding but also all other major rail carriers and rail
shippers—would be procedurally improper and unsound as a matter of policy If DuPont
believes that the Board's historical RSAM calculations should be revised in light of the Board's
prospective adoption of CAPM, the appropriate step would be to file a petition to reopen those
proceedings pursuant to 49 U S C § 722(c)and 49 CF R. § 11154 Cf Western Coal Traffic
League v STB, 07-1064 (D C Cir ) (Feb 1, 2008) (denying petition for review of 2005 cost of
capital decision and holding that appropriate remedy was for petitioner 1o file petition to rcopen
that procceding) To date, neither DuPont nor any other entity has petitioned the Board to reopen
any of the Board’s prior RSAM calculations Until such time as a party moves to reopen those
proceedings, there 1s no justification for the Board to even consider revisiting them

Even if the Board were to decide — 1n the proper context of a rulemaking proceeding in
which all interested parties could participate — to apply a new cost of capital methodology for
some purposes (¢ g, tn decisions rendered 1n reopened STB Ex Parte No 664 and one or more
reopened subdockets of STB Ex Parte No 558). the question of whether existing RSAM
determinations should be changed by inserting a new cost of capital methodology should only be

considered 1n a reopened Stmplified Standards (Ex Parte No 646) proceeding As DuPont

%5 The first relevant request from a shipper for the Board to adopt CAPM on record appears to
have been 1n the comments of the Western Coal Traffic League 1n Ex Parte No 558 (Sub-No 9).
which were filed on Apnl 28, 2006 Prior to April 2006 (and certainly in 2002-2005). had no
notice or reason 10 believe there would be a change in the cost of capital methodology that might
aflect scttled regulatory decisions determinations, and parameters governing their pricing activity
and business and commercial decisions It would be particularly unfair to revisc cost of capital
calculations for decisions made before any shipper suggested a change to the cost of capital
mcthodology
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knows very well, a number of shipper groups, including DuPont’s own industry association, filed
a motion sccking reconsideration of several aspects of the Board’s Simplified Standurds decision,
and that motion 1s pending before the Board See Petiion for Reconsideration and Suggestion
Jor Expedited Oral Argument of American Chenustry Council et al , STB Ex Parte No 646,
Sub-No 1 (filed Oct 12, 2007) *® Despite this attempted second bute at the Sumplified Standards
apple on behalf of DuPont by 1ts counsel tn this case — and despite that Petition’s express request
for change to an aspect of calculation of the RSAM for purposes of Three Benchmark cases — the
Petition does not request that the Board apply a new cost of capital model to calculate the RSAM
prospectively, let alone retroactively See 1d
Moreover, DuPont — which participated in the Simplified Standards rulemaking both as a
member of a tradc association and in 1ts individual capacity — has not sought rcopcning or
reconsideration ol the Board's resulting recalculation of the RSAM 1n Ex Parte 347 (Sub-No 2)
Here again, 1f DuPont wishes to seek to reopen the Board’s recent recalculation of the RSAM -
which 1t presumably conducted with full knowledge of the then-imminent adoption of a new cost
of capital model for prospective application, 1t should do so 1n that rulemaking proceeding and
afford all interested parties an opportunity to comment  Compare Decision, STB Ex Parte No
347 (Sub-No 2) (Dec 20, 2007) with Decision, STB Ex Parte No 664 (Jan 17.2008) (Decision
adopting new cost of capital model 1ssued less than one month after final Board decision

determining RSAM for 2002-2005)

6 Among the dosens of shipper organizations filing the reconsideration petition, the lead
petitioner was the *“American Chemistry Council,” a chemical industry association of which
DuPont 1s a prominent member  See Petition for Reconsideration and Suggestion for Expedited
Oral Argument of American Chemistry Counci et al , STB Ex Parte No 646, Sub-No 1 (filed
Oct 12,2007) DuPont’s counsel in this case 1s also the primary counsel for petitioners 1n the
pending reconsideration petition  See 1d
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3 Adjusting the Three-Benchmark Approach to Costs in a Coherent Manner
Would Add Complexity, Cost, und Delay to this "Simplified” Proceeding

In the context of these specific pending cases, attempting to change the RSAM by
retroactively applying CAPM would add complexity, confusion, and potential delay to these
“simphificd” proccedings  First, because the Board has not yet made 1ts first annual cost of’
capital determination using the new methodology, 1t 1s impossible to determine at this juncture 1f
DuPont’s consultant made his CAPM-based calculations in accordance with the approach the
Board will ulimately adopt Recognizing the potential tor divergent interpretations,
applications, and implementation of the CAPM model 1t adopted last month, the Board sought
supplemental evidence, and imtiated a separate series ol public comments for the sole purpose of
obtaining interested parties” input and arguments concerning the implementation of that model
See STB Ex Parte No 558 (Sub-No 10), Railroad Cost of Capital — 2006 (served Jan 17 2008)
(cstablishing three rounds of comments on the implementation of the CAPM model adopted in
STB Ex Partc 646) Given that the Board has not yet decided how 1t will implement CAPM,
there 1s nol yet a standard against which CSXT could evaluate DuPont’s proposcd application of
that model 1n these cascs

Second, there are several other variables and calculations that would be affected by a
change to CAPM, but DuPont’s evidence did not make the necessary adjustments  As a result,
the changes DuPont advocates would result in an internally inconsistent analysis that would
include both CAPM-based costs and DCF-based costs In order to allow an apples-to-apples
analysis. all inputs and variablcs affected by a change to CAPM would have to be adjusted —- any
other approach would be log:cally and analytically incoherent and arbitrary For example, 1t
CAPM were used to gencrate a new RSAM figure for use 1n these proceedings, consistency

would require recalculation of “Return On Investment™ variable costs for all companson group
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movements  Once those costs were revised for the selecied comparison groups, the partics
would then necd to recalculate the R/VC ratios for all comparison group movements * DuPont’s
farlure to recalculate those R/VCs 1s not surprising — because CAPM-based ROT costs would be
significantly lower than their existing DCT-based counterparts, the resuling R/VC ratios for the
same comparison groups would be substantially higher Similarly, DuPont did not recalculate
the 1ssue traffic R/VCs to reflect CAPM-based costs, a complex multiple-step process

Third. DuPont’s proposed adoption of the CAPM model for the Three Benchmark
approach would require the parties to alter the Waybill Samples the Board provided to the parties
for use 1n these cases, which thc Board has prohibited The Simplified Standards Decision

expressly provided that proposed comparable movements must be drawn from the Wayhill

Sample provided to the parties by the Board at the outset of the case ” and a Board decision in

this case protubit Simplified Standards at 18 (emphasis added) In this case, the Board
expressly directed that the only cvidence that would be admissible for purposes of selecting or
advocating for comparable movements would be the Waybill Sample provided by the Board and
publicly available evidence See £ DuPunt de Nemours & Co v CSX Transp . Inc , STB
Docket Nos 42099 et al , Decision at 2, 3, 4 (Jan 15, 2008)

The Board has further directed the parties that they must limit potential comparison
traffic to movements that generate an R/VC ratio of greater than 180% See CSXT Opening
Evid at 18, DuPont Opening Evid at 23, V S Crowley at 8-9 (indicating DuPont identified
traffic ehigible for inclusion 1n companson group by using R/VC > 180% cutoff using a DCF-

based cost of equity calculation), E 7 DuPont de Nemours & Co v CSX Transp ., Inc , STB

* Because scveral of DuPont’s proposed comparison groups arc guite large, its proposed change
would require the recalculation of variable costs and R/VCs for thousands of movement records
for DuPont’s comparnson groups alone
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Docket Nos 42099 et al , Decision at 3 (Jan 31, 2008) (“the companson group should be made
up of ‘captive traffic over which the carrier has market power’™) The change DuPont proposes,
however. would use thc CAPM model to revise the Board's Waybill Sample by “recalculating™
variable costs for the entire Sample and using the resulting new varable costs to develop a new
and different group of movements generating R/VC ratios greater than 180% See VS Crowley
at 13-14 ** This “re-costed” Waybill Sample is not the Waybill Sample provided to the parties
by the Board at the outset of the case

As the Board further found in Simplified Standards changes 10 Waybill Sample ficlds
should be considered. if at all, only 1n a separate rulemaking convened to address changes to they
Waybill Sample Addressing a proposal to adjust the Waybill Sample revenuc ficld to take
account of rebates. the Board stated that 1f parties “believe there are ways to improve the
accuracy and use of the Waybill Sample. they are encouraged to provide their specific

recommendations 1n a petition for a rulemaking, but broad changes to the Waybill Sample fall

outstde the scope of this rulemaking * Simplified Standards at 85 (cmphasis added) If changes
to Waybill Sample revenue and cost fields were outside the scope of the extensive Simplified
Standards notice-and-comment rulemaking, they are surely far beyond the scope of a single ralc

case brought undcr those rules

“® This adjustment 1llustrates the two result-oriented reasons DuPont advocates retroactive
apphication of the CAPM modecl 1o change the RSAM figures the Board 1ssued a few weeks
before the partics filed their Opening Evidence First, the reduced cost of capital that would be
generated by a CAPM model lowers the amount of revenue a revenue inadequate carrer needs to
earn in order to attain the annual revenue adequacy level Sccond, application of the CAPM
model to reduce vanable costs also would increase the number of movements deemed to
generate an R/VC>180, which expands the movements from which the reduced revenuc
shortfall 1s to be recovered In combination, those two changes result 1n a substantially lower
RSAM/RVC> 180 ratio, which in turn reduces the adjustment to comparison group R/VCs and
ultimately results 1n a significantly lower maximum reasonable R/VC
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Moreover, a logically and analytically coherent CAPM-based approach would require
selection of comparable movements from the revised group of traffic (based on CAPM-based
variable costs) that generate R/VC ratios above 180% This, however. would require use of data
and information the Board has held inadmussible for purposcs of sclecting comparison groups,
data that 1s ncither set forth 1in the Waybill Sample furmshed by the Board nor publicly
available * Thus, the rules the Board adopted in this very proceeding preclude a principled and
coherent application of the new RSAM methodology advocated by DuPont See £/ DuPont de
Nemours & Co v CSX Transp, Inc , STB Docket Nos 42099 et al . Decision at 2, 3, 4 (Jan 15,
2008)

Fourth, the changes nccessary to implement a consistent restructuring of the Three
Benchmark approach to apply a new cost of capital model would constitute a prohubited
adjustment 10 URCS costs As explained above. DuPont’s proposal requires re-costing all of the
movements 1n the Waybill Samples, / ¢ , adjusting those movements® URCS costs The Board
has made clear that 1t will not allow adjustments to URCS costs in Three Benchmark cases See
Stmplified Standards at 16 (partics may “use only unadjusted URCS to calculate the variable cost
of the 1ssuc movement and all movements in the comparison group ™). ud at 84 ([ W]e conclude
that ssmphfied guidelines can only be achieved by adhering stnictly to the URCS model to
calculate variable costs™) ** Thus, the retroactive change advocated by DuPont would require an

adjustment to URCS costs, which the Board has flatly prohibited

* For example, the Board has 1ssued no CAPM model-based cost of equity determunations for
any year to datc. and certainly not for historical years (such as 2002-2005) for which 1t
previously published DCF-based cost of capital determinations

%0 The Board first decided not to allow URCS cost adjustments 1n SAC cascs, 1n Mayor Issues tn
Rail Rate Cases. STB Ex Parte No 657 (Sub-No 1) Decision (served Oct 30. 2006) That
Decision, which Simplified Standards relies upon and incorporates by reference. makes clear that
there are only nine *“user input™ parameters parties may use to calculate URCS costs AMajor
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In sum, DuPont’s self-serving proposal 1s untimely and procedurally improper, would
constitute unsound and fundamentally unfair retroactive rulemaking n the context of an
individual adjudication, has broad potential ramifications for other matters well beyond this
proceeding; would inject considerable complexity, confusion, and potential for delay into a
proceeding the Board has designed to be simple, low-cost and eflicient, and would violate rules
adopted in Simplified Standards and 1n this specific case For all of the foregoing reasons, the
Board should reject DuPont’s proposal to apply a new cost of capital modcl retroactively in this
case

IV. OTHER RELEVANT FACTORS

DuPont suggests that the Board reverse 1ts recent Simplified Standards decision and
modify the RSAM by applying an “efficiency adjustment™ that would reduce maximum
rcasonable R/VC ratios The Board has consistently rcjected such a modification of the RSAM
calculation, and DuPont offers no argument that would justify such an alteration of the Board's
approach 1n the first cases filed under the new Simplified Standards. When the Board adopted
the Stmplified Rate Guidelines, 1t found that modifying the RSAM to climinate the shortfall
attributable to all traffic generating R/VC < 100% would “understatc the revenue requirements
that should be borne by captive shippers.” and therefore rejected that overbroad modification
Simplified Rate Guidelines, 1 S°L B 1004, 1029 (1996) The Board further noted that URCS
“vanable costs™ include unattributable joint and common costs, including “fully 50% of road

ownership costs, and 70% of total operating expenses *°!

Issues Decision at 52, n 166 Cast of equity or “cost of capital™ 1s not one of those nine available
“user mputs = See 1d

3! Even attributable costs overstate the variable costs of any particular movement A better
measure of short run vaniable costs 1s directly vaniable costs, or “DVC ™ AAR testimony cited by
the Board 1n 1996 demonstrated that “only 2 3% of all rail traffic (accounting for 3% of industry
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Second, 1n one of the few decisions rendered under the Simplified Rate Guidelines, the
Board flatly rejected the same RSAM modification DuPont proposes in this case — removal from
the revenue shortfall determination all movements that generate an R/VC of less than 100% was
not “justificd by the objectives of' a managenal efficiency adjustment ™ See B P Amoco
Chenucal Company v Norjolk Southern Rartlway Company, STB Dkt No 42093, shp op at 9-11
(served June 6. 2005) 52 As the Board explained,

In [Simplified Rate Guidelines], the Board recogmized that an
R/VC ratio below 100% does not necessarily reflect improper
pricing or a money-losing servicc  The RSAM benchmark the
agency would use was therefore left unresolved [in 1996]. but was
cxpected to fall within [a] range [betwecen the unadjusted RSAM
and an adjusted (igure calculated by removing movements with
R/VC < 100%)] 'The uncertainty created by this range does not
appear justified by the objectives of a managerial cfficiency
adjustment The amount of revenue shortfall attributed to traffic
with an R/VC ratio below 100% cannot provide any reasonable
approximation or useful surrogate for other incfficicncies m a
camer’s system And while specific efficiencies can be brought
to light 1n a SAC analysis under the Coal Rate Guidelines. any
attempt o measure carner-specific inefficiencies under the
simphified gudelines would add undue cost and complexity to an
inquiry that must necessarily sacrifice some precision to achieve
stmplicity

Id at 9-10 (emphasis added) 51

revenues) fails to recover its DVC [Directly Vanable Costs] * Jd at 1029.n 70 DVC s the
measure that is used to approximate short run marginal costs, or “going concern value.” a Long
Cannon factor See «d at 1027-28

52 A number of factors unrelated to managenal cfficicncy account for movements that are
recorded as generating R/VC ratios of less than 100 percent For example. more detailed
explanation of the non-efficiency reasons that CSXT moves traffic whose URCS costs appear to
gencrate R/VC ratios of less than 100% 1s set forth 1n the Venfied Statement of Benton V
Fisher, attached as Exhibit 5 hereto

* The Board further found 1 BP Amoco that rail industry conditions have changed substantially
since 1996. such that “there 15 no longer significant excess capacity 1n the rail industry ” Id at
10 This climinated the Board’s primary rationale 1n 1996 for leaving open the possibility that
some cfficiency adjustment might be appropriate 1n some cases Cf Simplified Rate Guidelnes,
1 STB at 1029
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Finally, in Simplified Standards. the Board eliminated the RSAM “range™ concept
altogether and adopt a single RSAM wathout any modification for movements generating R/VCs
< 100% Srmplified Standards at 19 ‘The Board cxplained that 1t had proposed to eliminate the
RSAM range and use a single “unadjusted”™ RSAM for the Three Benchmark approach Id In
three full rounds of comments and a hearing, no party to the rulemaking proceeding — including
DuPont — opposed the Board’s proposal, and the Board adopted 1ts unopposed proposal

Thus, the Board has made 1t abundantly clear on multiple occasions that the modification
DuPont attempts to resurrect 1s neither appropriate nor useful, and the Board will not use 1t 1n
Three Benchmark cases DuPont had ample opportunity to make whatever arguments it wished
to make concerming such an adjustment durtng the Ex Parte No 646 rulemaking, but 1t declined
to comment Having chosen to remain silent during the rulemaking. DuPont should not be heard
to raise this tired. discredited argument for the first time now 1n specific cascs, after the Board
has adopted final rules Because DuPont has not proposed — let alone supported — any more
refined or precise efficiency adjustment than the blunt and overbroad approach of eliminating all
traffic with R/-VC<100, 1t has faled to carry its burden of demonstrating that the Board should
constder such an RSAM modification as an “other relevant factor * See Simplified Standards at
22 (in order to support adjustment of the maximum reasonable rate to account for alleged carrier
mnefTiciency. shipper must “quantify[] the extent of the inefficiency and how that should affect
the presumed maximum lawful rate ™) Accordingly, the Board should reject DuPont’s request
for an RSAM adjustment

V. THREE BENCHMARK RATE REASONABLENESS RESULTS

Pursuant to the Simplified Standards. after determining the average adjusted R/VC for the
comparison groups. the next step 1s to estimate the confidence interval around the mean and to

determine the upper boundary for the range of R/VC ratios below which a rate could not be
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found unreasonable. The upper boundary 1s determined based on the sample size, the standard
deviation of the adjusted R/VC ratios, and a statistical measure “t-statistic” that estimates the

90% confidence interval. See Simplified Guidelines at 20-22 Table 3 summanzes the resuits

Upper Issue Traflic
Boundary RVC

Publicly Available Chemicals Revenue Increases
Plastics (Ampthill, VA - Wyandotte, MI)
Plasuicizers (Heyden, NJ - Duart, NC)

2007 Actual Revenue Update, Where Avarlable
Plastics (Ampthill, VA - Wyandotte, MI)
Plasticizers (Heyden, NJ - Duart, NC) ]

-

I
Plasticizers (Heyden, NJ - Washington, WV) -_

|

Plasticizens (Heyden, NJ - Washington, WV)

Source: CSXT work paper “42099 Comp Groups xIs”

The adjusted R/VC ratios of [ for the Ampthill-Wyandotte plastics
comparison group, of || for the Heyden-Duart plasticizers companison group, and

of I for the Heyden-Washington plasticizers comparison group are each higher

than the R/VC's for the respective 1ssue traffic movements Thercfore, using CSXT’s
comparison groups, each of the challenged rates 1s below the maximum reasonable rate and not
unreasonable.
CONCLUSION
For all the above reasons, and the rcasons tn CSXT’s Opening Evidence, the Board

should find that the challenged rate 1s not unreasonable
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Exhibit 1 contains Highly Confidential information subject to a Protective
Order entered by the STB in this case, and therefore is not included in this
Public filing.
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BEFORE THE
SURFACE TRANSPORTATION BOARD
E 1 DUPONT DE NEMOURS AND COMPANY )
)
Complamnant, )
)
v ) Docket No NOR 42099
)
)
CSX TRANSPORTATION, INC )
)
Defendant )
)
VERIFIED STATEMENT OF DEAN M. PIACENTE
CSX TRANSPORTATION, INC.
1 My name 1s Dean M Piacente | am Vice-President - Chemicals and Fertilizer in the

CSX Transportation (“CSXT™) Marketing Department  In my position, [ am responsible for the
marketing and pricing of CSX'l "s transportation service for the commoditics at 1ssue 1n the three
pending cases before the Surface Transportation Board brought against CSXT by E I DuPont de
Nemours and Company (“DuPont™ 1 am providing this venified statcment for inclusion 1n each
of those cases The purpose of this venfied statement 1s to describe
a The tremendous changes that have occurred 1n the markets for rail transportation over
the past few years, and 1o give the Board a sense of how much rail (and, indeed,
competing mode) freight rates have risen in that time, and
b The .umque nature of chlorine transportation on CSXT
2 My ma:n point, common to all three cases, 15 that the Board should not dectde these cases
by relying exclusively upon carload revenues generated by prices that prevailed even a few years

ago Such an approach would constitute a faulty method for assessing the reasonableness ot our



current rates in all three cases, but most especially in Docket No 42100, involving shipments of
chlorine

Part of the difficulty stems from the concept of a “‘comparable movement ™ There scems
10 be a view that “comparable movements™ should be understood to mean “data sets” {from the
carload waybill sample — even if those data sets contain five-year-old data I do not agree In
my view, a “comparable movement” means a transportation movement that occurred between an
origin and a destination pair, which for some sct of reasons 1s regarded as having sufficient
similanties with the 1ssuc movement such that its current revenuc and current costs can be
appropriately compared with the current revenuc and current costs of the 1ssuc movement At
the very least. the revenues and costs applicd to the comparison ongin-destination pairs should
be currcnt market revenues and costs Otherwise, the Board will be engaged in price-setting
based on history — not the market
3 DuPont 1s onc of CSXT"'s largest customers, shipping thousands of carloads of a varicty
of commodities in hundreds of traffic lanes and generating annual freight revenues of
approximately ]l For many years DuPont moved 1ts traffic on CSXT under an
omnibus, privately negotiated transportation contract (the “Master Contract™) which covered the
scveral hundred lanes over which DuPont trallic moves. Over the years, DuPont and CSXT
rencgotiated the terms of that Master Contract several times and amended 1t as new facilittes or
movements were added to the scope of the arrangement I'he Master Contract was a complex

document that covered both hundreds of movements and a varety of other terms and conditions,

! Chlorine 1s specifically addressed 1n a latter portion of this statement



4 In the summer of 2006. CSXT and DuPont began discussing a rencwal of the Master
Contract The goal of these negotiations was a new contract that would govern the parties’ entire
commercial relationship  While throughout the course of the negotiations DuPont and CSXT

discussed rates for many specific lancs, the focus of the negotiations was [||||GTNGEGE

5 The traffic covered by this Complaint (and the two companion cases DuPont has filed)
therefore 1s simply a small component of a large dispute between the partics regarding hundreds
of lanes of traffic long governed by a complex, integrated Master Contract There 1s no apparent
reason DuPont has sclected these 1solated movements to challenge instead of others It appears,
however, that DuPont intends to use the results of these proceedings 1n an attempt to gain

negotiating leverage for 1ts many other movements on CSXT

6 Over the past several years, a confluence of market factors has driven transportation
prices upward by substantially greater percentages than the rate of inflahon Whtle this may
havc come as a surprise to many customers, who have 1n many cases enjoyed annual rate
reductions (adjusted for inflation) for over a decade, 1t reflects the natural workings of the
marketplace

7 Evcry business attcmpts to maximize its pricing, consistent with optimizing volumes. and
I do not suggest that CSXT has ever done anything else  However. what we have found since

approximately 2004 1s that the marketplace has been changing rapidly, and we have generally



bcen able to negotiate higher prices with our customers Broadly generalizing, this has been true
across our entire customer base, with different dynamics in the company’s different marketing
groups — as would be expected given the very different dynamices of the underlying commodities
and products markets

8 Since 2004, overall CSXT revenue per car for all checmicals market traffic (which we
define as movements of commodities having two digit STCC header 28 and which contains all
thc commodities at 1ssue 1n these three cases) has increased by at least 38 percent 1 calculated
this percentage increase using CSXT’s publicly available Quarterly Commodities Statistics data
for the period 2004 through 2007 Chlorine rates have changed even more, || | NN
N (Chlorine represents a
special case and 1 discuss 1t 1n more detail below)

9 For this reason, simply using an unadjusted revenue figures appearing in the Waybiil
Sample for movements that occurred in 2004, or even 2005 as the basis for companson with
rates in 2007 and 2008, would be highly misleading The market has changed radically since
2004-05. Raul capacity ts being challenged 1n many lanes, and we must price additional traffic
that customers want CSXT to handle in those lanes accordingly All-in transportation costs
include any applicable fuel surcharge, which has risen as the price of o1l has risen  Publicly-
available market reports indicate that motor carriers are raising their freight rates as well Driver
shortages, hours of service considerations, equipment shorlages, and highway congestion all
contribute to upward pressure on motor carrier pricing  Barges also seem 1o be increasing prices.
and are reportedly 1n an industry-wide recapitalization cycle

10 Finally. I would like to turn to the special casc of chlorine There are several points that

nced to be made about this commodity



o There 1s a rapidly prowing sct of legal requircments for special attention and
handling for Toxic Inhalation Hazard chemicals

o Chlonne prices on CSXT have risen faster over the past several years than for
virtually any othcr commodity

o CSXT is engaged 1n a multi-year effort to adjust chlorine rates to (1) discourage
unnecessary shipments via CSXT and (2) discourage longer distance shipments
via CSXT

e CSXT would prefer not to transport chlorine. and if given the right to refuse to do
so, would handle this commodity only where absolutely necessary for the public
health and welfarc

e There is no price that CSXT could charge that would economically justify the risk
that our company 1s forced to takc moving chlorine  We purchase all the hiability
insurance that 1s reasonably available and vet we still subject our company to a
risk of ruinous hability should a catastrophic 1ncident occur in a highly populated
arca Onc nced look no further than the Norfolk Southern’s incident at
Gramteville, SC 1n 2005 to understand how grave an incident can be

11 There 1s a rapidly growing sct of legal requirements for special attention and handling for
Toxic Inhalation Hazard chemicals The Board is doubtiess familiar with proposcd regulations
by DOT and TSA regarding handling of these commoditics DOT’s proposcd routing analysis
and other rules have alrcady imposed substantial, but difficult to quantify. costs on CSXT in the
form of management time planning on how to implement the rules if adopted as proposed Once
implemented. CSXT will be required to analyze cach movement of chlorine, identifying a route
bascd upon a 27-factor analysts, as well as comparing that route with a best alternative route  As
proposed, this would be an annual effort with a recalibration of the process every five years

TSA proposes to prohibit the usc of certain interchanges between carriers and to impose new
requirements for pick-up and delivery between carrier and consignors and consigneces  The

changes 1n routing that the TSA regulations require will clearly add costs to handling chlorine,

and 1n some cases may make handling by rail impossible unless TSA adopts a waiver process



12 In addition to these rulemaking initiatives, TSA has also 1ssued voluntary action 1tems
ass_ocnated with the movement of chlorinc and other I'IH matcrials. and thesc too, have imposed
difficult to quantify costs on CSXT Under the Implementing Recommendations of the 9/11
Commussion Act of 2007, more rulemakings — many directly focused on chlorine and other TIH
matenals will be forthcoming Over the next five years, the burden of handling chlorine will
only grow

13 None of these burdens and costs are adequately recognized m the unadjusted URCS costs
that thc Board will apply to the rates at issue 1n these cases.

14.  As I mentioned above, chlorine prices on CSXT have risen faster over the past several

years than nearly any other commodity, increasing by — sincc 2004 _
.
1
|
e
|
.
I V< hope that producers and buyers
will begin to look for alternative products

15 The transportation characteristics ot anhydrous ammonia and chlornine sigmificantly differ
even though belore arc classified as *“TIH™ commodities  First, rail shipments of anhydrous
ammonia are subject to significant truck competition as well as pipeline alternatives Indeed.

CSXT faces truck competition for movements of anhydrous ammonia up to 1,000 miles 1n

length See Ex 2 (Grammar Logistics Brochure) [here 1s no such competition for chlorine

1



movements Sccond. anhydrous ammonia 1s used primarily 1n agriculture, as a fertilizer or
fertihzer component  Chlorine, 1n contrast, 18 used 1n manufacturing processes to create other
high value products like medicines, and specialty plasucs and materials  There are numerous
product substitutes for anhydrous ammonia, but few for chlorine, The presence of these and
other competitive and market factors and transportation alternatives simply render shl;aments of
anhydrous ammoma mcomparable to shipments of chlorine

16.  We also hope that buyers will look. 1n the shorter term for closer sources To encourage
that, we are striving to price chlorinc and other TIH matenals 1n ways that discourage longer
hauls There 15 little elsc that CSXT can do to encourage these kinds of shifts in distribution
patterns

17.  Looking back to hefore 2004, 1 acknowledge that CSXT took a different outlook We
realized that we had a common carrier obligation to transport these goods, and undertook to price
so as to facilitate the distribution of chlorine so that producers on our lines could readily sell their
product anywhere in CSXT"s scrvice territory without transportation cost becoming an
impediment As a consequence, chlorine manufacturers in Canada had every economic incentive
to sell their product to buyers 1n south Flonida, and they did just that CSXT safely carned those
products year after year down the I-95 corndor for over a thousand miles CSXT 1s no longer
willing to do that We are attempting to discourage such movements. and hope the Board's
decision 1n this case will not return us to that distribution model

18 DuPont does not accept this new paradigm  Apparently, from 1its perspective, 1t 15 the
duty of the railroad to take DuPont’s products — no matter how dangerous or how far — wherever
DuPont wants them to go Furthermore. DuPont apparently belicves the price for undertaking

that nisk should be set artificially low by the government



19 DuPont recently announced that 1t would expand a plant in Tennessee to manufacture
Tuanium Tetra-chlondc, another poisonous gas, primarily for use i a new paint manufacturing
facility That new manufacturing facility 1s to be 1n Utah  In other words, DuPont. for its own
economic benefit, 1s designing a distribution need that will lorce a transportation movement of a
toxic inhalation hazard over a thousand miles, and through a number of high threat urban areas
CSXT has tried to discourage that plan We have urged DuPont to build its TiCl4 production
capability at the Utah consumption site to mimmize the need for TIH transportation We have
advised DuPont that the rates CSXT will quote will be at levels that are substantially higher than
those challenged here We have advised DuPont that given an option CSXT will not accept that
traffic None of this has changed DuPont’s decision to design in dependence on a thousand-mile
transportation movement

20 CSXT 1s engaged tn a multi-year effort to adjust chlorine rates to (1) discourage

unneccssary shipments via CSXT and (2) discourage longer distance shipments via CSX1T [J|j

B 1he outcome of this case will atfect the future of those cfforts

21 Some of our customers have been willing to work with us 1n making changes — at least to
reduce unnecessarily long hauls Even more encouraging, one of our major customers has made
1t a corporate policy to minimize TIH shipments and has publicly stated that it would like to
change its operations and processes 50 that 1t does not nced to transport chlonnne  CSXT has

been supportive of those efforts and that 1s retlected 1n our pricing  Of course, those pricing



decisions themselves find their way into the Carload Waybill sample, and used against us as
“comparablc movements ”

22 CSXT would prefer not to transport chlorine. and given the right to refuse to do so would
handlc thts commodity only where absolutely necessary for the public health and welfare. It1s
mamfestly unfair to compel a company to engage 1n an activity 1t does not wish to undertake
when that activity exposes 1t to ruinous lhiability, and then undermine its efforts to enhance public
safety with 1ts pricing policies by artificially imposing price controls

23 There 1s no price that we could charge that would economucally justify the risk that our
company 1s forced to take moving chlorinc. .'l he burden 1s more than increased regulation,
higher costs, and hability nsks CSXT has been crittcized over and over by local government
leaders, environmental activists, and the news media for transporting chlorine and other TIH
matertals through urban centers  Our corporate reputation has been damaged despite the fact that
we do not choose to accept these materials. and have no say in where they are shipped from or
to Less than one percent of CSXT’s revenues come from moving chlorine, yet a prominent
national newspaper has cniticized CSXT for allegedly putting 1ts balance sheet before people
becausc 1t 1s fulfilling 1ts legal obligation to carry such freight

24 In deciding whether to impose price reductions on CSXT to facilhitate DuPont’s
distribution network, I ask the Board to take into consideration these other, non-cost factors, as a

matter of sound public policy



I declare under penalty of perjury that the foregoing 1s true and correct. Further, | cemtify
that 1 am qualified and authorized to file this testimony

Executed on this afday of March, 2008

han Mot

Dean M Pracente
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Exhibit 3 contains Highly Confidential information subject to a Protective
Order entered by the STB in this case, and therefore is not included in this
Public filing.



EXHIBIT 4



Exhibit 4 contains Highly Confidential information subject to a Protective
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BEFORE THE
SURFACE TRANSPORTATION BOARD
E T DUPONT DE NEMOURS AND COMPANY )
)
Complainant, )
)
V. ) Docket No NOR 42099
)
)
CSX TRANSPORTATION, INC )
)
Defendant }
)
VERIFIED STATEMENT OF BENTON V. FISHER
CSX TRANSPORTATION, INC.
I. Introduction

My name 1s Benton V lusher [am a Senior Managing Director 1n the Network Industries
Strategics group of FTI Consulung My office address 1s 1101 K Street, N W, Washington, D C,
20005 My qualifications and prior testimony are attached to this venfied statement as Exhibit
BVF-1

1 have been asked by CSXT to respond to portions of DuPont’s opening submission in this
proceeding and, in particular, the adjustment proposed by DuPont witness Thomas D. Crowley to
remove from the Board’s calculation of the annual RSAM movements that have an R/VC ratio of
less than one In this statement, I describe why DuPont’s proposed adjustment 1s inconsistent with
the Board's recent decisions, explain that the level of aggregation within URCS and the lack of
adequate detatl 1n the Board’s Carload Waybill Sample hinder the ability to determine if shipments
are moving below directly vamable cost, and conciude that there 1s no basis for applying such an

adjustment within the context of the Board’s Three-Benchmark methodology.



IL DuPont’s Proposed Efficiency Adjustment to the RSAM is Improper
In an apparent ¢fTort to demonstrate that CSX I 1s inefficient and could reduce s revenue
madequacy, Mr Crowley recalculates CSXT’s 2002-2005 and 4-ycar average RSAM ratio after
elimination of movements that have R/VC ratios less than 1 00 He then recomputes the adjusted
RSAM to R/VC; g and substitutes the new ratio into the calculation of his “Maximum R/VC
Rati0” for each issue movement This approach raiscs a host of 1ssues that the STB has addressed
many times before, including in the Ex Parte No 347 (Sub-No 2). Rate Guidelines — Non-Coal
Proceedings decision 1ssued on December 27, 1996, and most recently in the Ex Parte No 646
(Sub-No 1), Simphfied Standards for Rail Rate Cases decision issued on September 5, 2007 The
STB's findings 1n these proceedings leave little doubt that the conclusions Mr Crowley draws from
his analysis are faulty
As a threshold matter, Congress found more than two decades ago that it was unlikely that
railroads handled much traffic at rates failing to contributc to going concern value In fact,
Congress found it unlikely that railroads were handling much traffic at rates below those that would
maximize the benefit of these traffic movements to the carrier '
Furthermore, 1n the Rate Guidelines - Non-Coal Proceedings decision referenced above, the
STB concluded
We agree that URCS vanable costs may include a significant portion of what may
actually be unattributable joint and common costs As AAR points out, URCS treats
fully 50% of road ownership costs and 70% of total operating cxpenses on average,
as variable (and thus attributable to specific movements) Moreover, AAR has
catalogued various waybill and costing limitations that it claims would cause

profitable traffic to appear to be unremunerative

Shippers acknowledge these shortcomings, but argue that, cven 1f not a perfectly
accurate measure of cross-subsidization, exclusion of the <100 traffic provides a

! Specifically, when enacting the Staggers Rail Act of 1980, Congress concluded that "a carrier has no reason to keep a rate
below the most beneficial level, [so thal] the conferees have no reason to believe rales will be held below the most beneficial
level except by oversight * Cost Standards for Railroad Rates, 364 Le ¢ 898, 904 The ICC agreed, noting that "the possibility
of harmful predatory pricing under the rules proposed here 18 de mimmus, and that the procedural safeguards offered by our
protest standards are adequate to guard aganst such mimimal danger as might exist " Id
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reasonable surrogate for other mefficiencies 1n the railroad system But the shippers
offer no support for making a connection or for a bald asscrtion that the amount of
revenue shortfall attributable to the <100 traffic group provides a reasonable
approximation of all types of incfficiencics

Rate Guidelines - Non-Coal Proceedings, 1S T B 1028-1029 (footnotes delcted)

The following 1s a brief description of some of the flaws in DuPont's contention that traffic
with R/VC ratios less than 1 00 should be removed from the RSAM calculation

a. Traffic that Earns Morc Than Its Directly Variable Costs Contributes To Both
Going Concern Value and a Railroad's Joint and Common Fixed Costs.

Traffic contributes to the going concern value of a carrier when the revenues generated by
that traffic either maintain or increase the carrier's net cash flow * The additional amount of
revenue earned by the carrier from this traffic helps to cover the railroad's joint and common fixed
costs

To achieve a positive cash flow from a given movement requircs only that the revenue
generated by that movement cxceed the costs that vary dircctly with the move In this context, only
the incremental costs that would be incurred to provide a specific scrvice should be considered
Thus, the directly variable costs of a traffic movement are those costs which can be attributed to the
carriage of that traffic So long as the incremental revenues from a movement are greater than the
incremental costs caused by that movement, the movement contributes to the railroad's going
concern valuc and hence the railroad's joint and common costs

The Board has recognized that it cannot determine whether traffic contributes to a railroad's
going concern value by using the URCS varniable cost calculations produced by the general purpose
costing system and the Ex Partc No 399 costing procedures Instead, the Board has adopted two

measures, directly variable costs ("DVC") and the presumptive cost tloor ("PCF") *

2362 1C C 831, Ex Parte No 353, Cost Standards for Railroad Rates
3364 1C C 905, Ex Parte No 355, Cost Standards for Railroad Rates



The presumptive cost floor 1s defined by the Board as the sum of the line-haul cost of
lading, the apphcable switching costs, and station clerical costs These are the costs that almost
always vary with the level of transportation Directly variable costs are defined as the sum of these
three cost categonies plus any other costs that vary directly with the movement being examined By
defimtion, DVC calculations are a function of the particular circumstances associated with
individual movements Thus, they must be calculated on a case-specific basis, using information
that is not available from the STB's Waybill Sample As a result, if one were going to employ a
single across-the-board standard to the entire traffic base 1n order to evaluate contribution to going
concern value for a railroad system. the PCF 1s the only suitable benchmark In testimony filed in
Rate Guidelines - Non-Coal Proceedings, the AAR demonstrated that only 0 3 percent of the
nation's railroad tralfic moved below the PCF 1n 1993

b. The URCS Waybill Sample Costing Process Is the Wrong Tool to Use to

Determine Whether an Individual Movement is Making a Contribution to Going
Concern Value.

The Uniform Railroad Costing System ("URCS") 1s the Board's general-purpose regulatory
costing formula for the determination of freight ratlroad movement costs A dynamic costing tool
that incorporates new data as it becomes available annually, URCS estimates the variable costs of
rail movements from an intcrmediate-term perspective The costing system incorporates annual
financal and operating statistics data for each of the Class I railroads for a rolling, five-year period
and formulates from these data an econometric relationship between physical "output" and the costs
required to produce that output These cost functions, based on the collective experience of all
Class I railroads over time, arc uscd to determine the vanability percentages for the individual Class
1 carriers

Using these equations and variabilities, system-wide carrier information on one-, three-, and
five-year bases 1s processed to derive the URCS variable costs associated with each umit of output

for cach railroad. These "unit costs” are then applied against the charactenstics of a given



movement to determine the URCS variablc cost for that movement As the Board 1s aware. the
URCS varniabilities are based upon cross-sectional analyses of railroad data which effectively
measure the medium-run relationship between changes in the level of various expense groupings to
large changes in various measures of traflic volume. In evaluating individual pricing decisions,
however, the relevant costs are those that vary with marginal or -- at best -- very small changes in
traffic volume

In some industries, this distinctton might not be significant But as thc Board recognizes
the railroad industry is charactenized by significant economues of scale, scope and density that anse
because railroad operating expenses and capital investment are incurred as "step functions” that
require significant changes 1n volume before it 1s economically rational to adjust the level of
cxpenditure For example. substantial increases in volume would be required before 1t would make
sense Lo rcplace 115 pound rail with 132 pound rail  The existence or non-existence of a particular
shipper's traffic -- cven a large-volume shipper - would be unlikely to be sufficient, alonc, to
change a railroad's plans Yet this 1s precisely the relcvant 1ssue when evaluating pricing decisions
for individual shippers

Of course, all of the movements that use a particular facility need to cover collectively the
cost of that facility, because the facility 1s an attributable cost of handling these movements as a
group And 1t 1s precisely this level of cost that URCS - by design -- reflects well But because the
URCS variability percentages are derived by examining the effects of large changes in volume, they
overstate the costs that are attributable to individual movements -- as the STB recognized 1n 1ts Rate
Guidelines - Non-Coal Proceedings decision Thus, URCS variable costs are inappropriate for

determning whether individual movements cover their long-run marginal cost *

* This 15 why, of course, the Board previously established the PCF and DVC cost standards — s an effort to more accurately
identify costs that are attnbutable to individual movements



In addition to this hmntation of URCS, the existence of cxtensive joint and common costs,
the complex variety of services provided by CSXT, the limited information available from the
Waybill Sample and the system-wide average cost structure of URCS make the Waybill Sample
costing process a poor vehicle for accurately determining a precise movement cost for individual
rail shipments These distortions are especially evident among the traffic with URCS R/VC ratios
below one

If the URCS costs reflected 1n the Waybill Sample were accurate for this traffic, this data
would suggest that CSXT has handled significant volumes of traffic at rates that fail to contnbute to
gomng concern value year afier year Not only 1s this inconsistent with CSXT's experience with its
own traffic. 1L 1s inconsistent - as noted elsewhere in this discussion - with the conclusions reached
by the ICC/STB and Congress Presented below are specific reasons why the URCS costs reflected
in the Costed Waybill Sample overstate the attributable costs of and/or understate the revenues
generated by carrying traffic with R/VC ratios below one

(1) Variable Costs For Non-Class I Carniers

The R/VC ratios for movements in which Class IT and Class 11l carners participate do not
accurately reflect the contribution carned on that traffic The URCS costing methodology 1s driven
almost exclusively by the expenses associated with operations of the Class | railroads Therefore.
the URCS unit costs that are applied to develop R/VC ratios reflect, in the main, the operating
practices of only the largest seven of the more than 500 freight railroads operating in the United
States. Movements over non-Class I carriers are not assigned the variable unit costs incurred by
those carriers, but rather the variable unit costs associated with Class I railroad operations 5

This 1s important, because many of CSXT’s revenues are generated by shipments that occur

1n conjunction with movements over onc or more non-Class I railroads that typically enjoy lower

* Poruions of movements over non-Class J ralroads are costed using regional default values which are made up almost entirely
of Cluss [ vaniable costs



variable costs than those exhibited by a Class [ carrier Class 1] and 111 carriers ofien are able to
economically operate routes that have proven marginal or unprofitable to the Class I railroads
Their lower cost structures permit the transporiation of traffic with relatively lower revenues
Because the higher URCS-based variable costs for Class I railroads are utilized as a surrogate for
the lower variable costs incurred by Class II and Class 111 carriers in the Waybill Sample costing
process, the R/VC ratios available from the costed Waybill Sample for movements that involve
non-Class I carriers frequently understate the contribution earned on the traffic, thereby deflating
the R/VC ratio
2) Private Car Costs

The algorithms used to apply URCS varniable unit costs to the Waybill Sample movements
apply mileage- or time-oriented freight car rental costs The costing program assumes that no car
cost 1s incurred (car costs "set" to zero) only in the case of coal umt trains comprised of privately-
owned cars But today more than 40 percent of all U S -based rail cars are owned by entities other
than ratlroads, and close to 50 percent of all cars on CSXT lincs at any given time are private car
Railroads such as CSXT are increasingly setting their rates on non-coal shipments in privately-
owned cars on a basis that provides for no freight car allowance payment from the railroad When
this happens, of course, the rate quoted by CSXT is likely to be lower than would otherwise be the
case

It 1s this lower rate (revenuc) that appears on the Waybill Sample, but available data do not
permit the Waybill Sample costing process to identify those non-coal shipments transported on the
basis of a "no-pay"” private car. Accordingly, costs for these shipments are overstated, and the
R/VC ratio understates the contribution earned 1n these instances.

3) Local Switching (Spotted/Pulled Ratios)
When rail cars are loaded at or near the unloading point of the previous move, carriers may

price the loaded movement with the knowledge that there 1s little or no cost associated with placing



the car at the loading position or for empty repositioning, especially 1f the car 1s moving to an oft-
linc destination ® However, the industry switching costs are developed in URCS by multiplying
the switches by the spotted/pulled ratios (instead of empty return ratios) 1n movements of this
type. the wrong ratio would be used and would result m allocating to the shipment a switch move
that did not occur Thus, the URCS variable costs of the movement are overstated
4) Empty Return Assignment

The URCS vanable cost assumptions assign to back-imul movements -- and the preceding
loaded movement -- an empty return ratio that incorrectly assumes costs would be incurred for a
subsequent empty return for the type of equipment being used Because the inbound loaded, reload,
and backhaul movements are achieving higher-than-average utihization of the rolhng stock, the
costs assigned by URCS are higher than those actually incurred, and the resulting R/VC ratios are
lower than those actually attributable to the traffic

(5 Backhaul Pricing

To obtain more efficient utilization of equipment 1n instances wherc a car would otherwise
move emply (such as a "foreign" car relurming empty to its "home" road), CSXT may price a load
for this car at a level in excess of the incremental cost attributable to this tonnage, but below the full
URCS variable cost The cost of returning this car empty to the owning road is essentially "sunk"
and, therefore, the attributable cost actually incurred is substantially lower than URCS variablc
cost Any revenue generated in excess of this amount would assist CSXT in covering 1ts fixed and
common costs

The fact that this type of innovative pricing is being utilized cannot be determined from any

of the fields in the Waybill Sample data base, nor 1s 1t possible to match the backhaul movement

& CSXT prices to the market — not to cost This consideration would not affect the competitive price, but might enable CSXT to
meet the competition with the assurance that it was not pricing below ils relevant cosls



with 1ts corresponding loaded movement Therefore, the URCS variable costs assigned to such a
movement overstate the costs actually incurred by CSXT
(6) Surplus Equipment

Fluctuations i economic conditions can cause a short-term surplus of a particular type of
rail freight car  When this happens, the ownership costs of this surplus equipment are still incurred
by the owner In an effort to defray at least some of the cost of owning a fleet of cars which would
be incurred even if the cars sit idle, CSXT may agree to lower-than-"normal" transportation rates in
order to generate traffic that will utilize the equipment and make some contribution to the related
ownership costs These rates might well be below the URCS vanable cost level for such a
movement

1)) Repositioning

CSXT participates in movements of rail cars that, while empty of cargo, contain shipping
devices (various fixtures and appurtenances including, among other things, blocking, cradles, racks,
skids, pallets, bolsters, etc.) needed for the shipment of a variety of kinds of [reight These cars
must be returned to a point of loading so that this equipment can be utilized 1n a subsequent loaded
movement In some cases, the shipping devices used 1n many cars will be consolidated into a
single rail car for the rcturn move.

Data from the costed Waybill Sample for these return movements may suggest that the rate
being charged is non-compensatory, but the relatively low revenue associated with these
repositioning moves 1s misleading These moves are only part of an overall profitable package of
movements assembled by the railroad marketing departments that include related, but separatcly-
waybilled, "front haul" loaded movements Only when these movements are linked together can
the true overall contribution {and, therefore, the "correct” R/VC rati0) of the bundle of movements

be known But because these movements are waybilled individually, the corresponding loaded and



return movements cannot be matched on the Waybill Sample  As a result, the return movements
often are incorrectly 1dentified as non-compensatory
8 Inter-terminal and Intra-terminal Moves
Where inter-terminal and intra-termtnal movements appear in the Waybill Sample, they are
costed, incorrectly, as 1f they are short line-haul moves This overstates the costs actually
attributable to thesc moves {(which are normal yard re-positionings) and incorrectly identifies them
on the costed Waybill Sample as non-compensatory
(¢)) Rebilling
For a number of reasons CSXT may use the "Rule 11" accounting provision under which
carriers participating 1n a joint rail movement separatcly ill their charges for the movement In the
Waybill Sample, "rebilled” shipments appear as a second movement that originates and/or
terminates at the rebilling location even though the move is simply interchanged at that point’ The
Waybill Sample costing process assigns an origination and/or tcrmination switch cost, istead of
the lower cost associated with the actual interchange between the roads, which overstates the
URCS/Waybill Sample variable cost for these movements
(10) Operating Modifications
Since the enactment of the Staggers Act 1n 1980, the railroad industry has significantly
rationalized its plant and staffing Between 1980 and 2006, Class I railroads reduced employment
by 63 percent and miles of road by 42 percent ® CSXT has also achieved substantial improvements
in productivity Productivity improvement of this magnitude results 1n a major restructuring of the
operating patterns and practices of individual carriers. These changes arc decidedly beneficial to

the railroad and the majority of its shippers, but some dislocations may occur -- for example, the

7 In fact, because the Waybill Sample does not include 100 percent of all mevements, all of the segments that comprise a single
Rule 11 movement may not be included in the Waybill Sample

® Much of the route mileage was sold to non-Class | cammers, rather than abandoned
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closing of a route or the consolidation of a train yard -- that can cause the vanable costs for certain
shippers to imcrease  Under these circumstances, a carrier may elect to increase the existing rate
gradually, but while this transition takes place, the costed Waybill Sample may indicate a low
R/VC ratio for these movements
(11) Special Conditions

The area in which the URCS-based costing of the Waybill Sample is lcast effective relates
to specific incentive pricing situations  In addition to the items enumerated above, the Waybill
Sample and URCS are ill-equipped to detect and establish the proper costs for marketing techniques
such as short-term incentive rates (to fill the capacity of a regularly-scheduled but underuttlized
train, for instance) The actual attributable costs of such traffic are lower than the variable costs
assigned by URCS, and their revenues do generate contribution for the railroads

c. Summary

Given all of the above, the contribution to the revenue needs of the railroads generated by
the traffic that 1s above the presumptive cost floor but below [00 percent of URCS vanable costs
should not be ignored by the Board The Board has dealt with this 1ssue beforc and determined
that, 1f therc 1s a necd to ascertain -- on an across-the-board basis -- whether individual movements
can be presumed 10 generate revenues below their attributable costs, the PCF should be used
Obviously, CSXT has determined that this traffic does cover its attributable costs, and carrying it 1s
therefore efficient and reduces the contribution required from captive traffic, including DuPont’s

1ssue traffic. DuPont’s proposed adjustment should be rcjected
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Chairman Oberstar and distinguished Members of the Committee, my name 15 Gary
Spitzer 1 am the Vice President and General Manager for DuPont Chemical Solutions
Enterprise In this role, I lecad a global business 1n a segment of our company DuPont provides
products and services to a large number of markets mmcluding agricultural products, construction,
industrial chemicals, energy, manufacturing, health care, transportation, and homeland secunty
Thank you for this opportunity to speak today

A competitive and cfficient rail distribution system 1s vital to DuPont and 1ts absence 1s
adverscly affecting our ability to operatc in the United States and compete m the global market
1 am here to cxplain why DuPont and other sinilar compames consider enactment of HH R 2125,
the Raill Competition and Service Improvement Act of 2007, cnitical to our great Nauon's
economic growth DuPont also supports legislation such as H R 1650, which would subject the
railroads to the same antitrust provisions that govern the conduct of other participants 1n the free
enterprise system

DuPont 1s a global corporation founded 205 years ago on the banks of the Brandywine
Raver m Wilmmnglon, Delaware Imtially, DuPont made only onc product, black powder A
century later, its focus shifted 1o chemicals, matenals and cnergy [n our thurd century, we are
bringing togcther biology and chemustry 1o mect societal needs for sate and abundant food,
alternauve fuels. and other sustamnable solutions to cnable a better, safer and healthier life for
people everywhere DuPont has revenues of over $27 billion a year, with 135 manufacturing and
processing sites 1n 70 countnies and over 60.000 employees [n the Umted States alone, DuPont
employs about 36,000 workers 1n 33 states

Onc thing has remamed unchanged throughout the history of DuPont — our
uncompromsing commitment to safety Our Company’s founder, E 1 du Pont, buiit safety into
the very fabne of DuPont culture by living, and requinng managers to live, on the Company’s
first manufacturing sites That culture and clear personal accountability remain just as strong
today Safcty forms the foundation for every system and process, including transportation, 1n
DuPont Indeed, our safety culture has been the underpinming for many DuPont products
through the years Our discovery of nylon, for example, made safer parachutes for D-Day, and
our development of Neoprene®, a synthetic rubber, made mibitary transportation easicr and safer
Today, products such as DuPont Kevlar® high-performance fiber, which 1s credited with the
survival of over 3,000 law enforcement officers in the Unmited States over the last thirty years,
help save lives In addition to betng used for body armor, Kevlar® 15 used for vehicle armor, for
arcraft parts, bridge construction, {iber opuc cable and numerous other functions Another
DuPont fiber, Nomex®, 1s used for personal protection by first responders, including firefighters.
Our Sentry-glass® technology helps to protect both private citizens in skyscrapers and other
structures around the world and governmeni employees at critical governmental installations
such as the Pentagon and U S Embassics

Amenca's freight trains have been wvital to DuPont operations since 1858 when the
Pennsylvama Railroad first transported our products They remain essential to our business
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today To produce Kevlar®, Nomex® and many of our other products, DuPont requires a vast
array of chemicals, some regulated by the Department of Transportation {DOT) and soeme not
Quitc ofien, due to their composition, charactenistics or volume, these chemicals must be
transported by ra1l Therelore, a safe, efficient, cost-effective, and responsive rail transportation
system 15 critical to my business, the majority of businesses within DuPont, and our country’s
manufacturing community as a whole Without such a sysiem, we run the nsk of no longer
being able to manufacture some products within the United Statcs, provide jobs 1o your
constituents, or contribute exports to help balance our Nation’s trade deficit

Our Nation’s defense, international trade and domestic cconomy arc also largely
dependent on a safe, financially healthy and cfficient, domestic rail system OQur economy
requires carriers, in all modes of (ransportation, that can compele in a balanced marketplace and
earn a fair rctumn on their investment  Competitive and efficient carners should be able to eam
their cost of capital and attract investment dollars while providing real value to their customers
The railroads have, over thc years, provided such valuc to DuPont and other customers They
have also, at times, acted in ways which harmed their customers and the economy We arc now
in on¢ of the latter penods

When Congress passed the Staggers Act in 1980, there were over 40 Class | raillroads
compceting for business Today, afier more than 50 mergers and consohdations, there are only
seven Class | railroads 1n North Amenica, and four of them control over 95 % of the railroad
business This unprecedented consolidation has resulied in entire states, regions, and industnes
becoming captive to a single railroad Ths level of concentration and the lack of competition
resultng i poor and unpredictable service and monopoly pricing were not cnvisioned by
Congress when 1t reformed the apphcable laws in 1980 Nor were they contemplated by
compantes such as DuPont

Value 15 what DuPont and other rail customers expect from their supply chan
participanits  Valuc 1s reflected in the supenor service that carmiers would offer in a truly
competitive environment  Value 1s continuous improvement and innovation In the context of
rail transportation, value 1s reliable, consistent transit times  Value 1s the delivery of services that
kecp customers competitive 1n the markets thcy serve The inconsistency and lack of
predictability in transit tume that charactenze rail scrvice today translate into added cost and
competitive disadvaptage. They force shippers to add otherwise unneccssary (and cxpensive)
rail cars to their fleets and to either hold more mventory at the point of manufacture or ship 1t
mto an already congested network This increases costs for everyone and exacerbates the
congestion problems that rail customers battle regularly and the carners seek public funds to
alleviate

Congress also did not envision that captive rail customers would be left unprotected
by the Surface Transportation Board (“STB”), the very agency charged with ensuring that
the freight rail marketplace did not become the federally protected monopoly it is now.
Raul customers who have sought the STB’s assistance in helping them realize the fair play of
competition, instead remain dependent on monopoly scrvice  As a result, they have httle 1f any
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redress for the non-responsiveness and mediocre scrvice provided by the railroads at exorbitant
prices This 1s certainly the case for DuPont, which 1s captive at thirty-two out of thirty-nine
U S raif shipping sitcs and at many of its customers” sites The results are increased costs that
make us less competitive, and unrchable transportation of raw matenals and fimished products
into and out of our sites

The potential impact of mediocre rall service and cost increases 1s 1llustrated by our
expericnces at the DuPont Spruance facility in Virgimia DuPont Spruance is our largest
manufacturing facility in North America and employs more than 2,600 peopie It 1s where we
produce Kevlar®, the life-saving fiber used for body armor for our troops now in Iraq and
Afghanistan, as well as by law enforcement personnel throughout the United States  DulPont 1s
captive to CSX at Spruance — no other railroad serves the plant and there 15 no pracucal
alternative form of transport for on-time dchvery of raw matcrials nto the facility On several
occasions during the past 15 months we have seen shipments of essential raw materals run more
than 5 days late While shutdowns were avoided through collaboration between DuPont and the
railroad, we came uncomfortably closc to delays that could hinder production Mr Chairman, as
1 am surc you and the other members of the Commutiee appreciate, any curtaillment in production
could Icad to a shortage of body armor essential to our troops as well as subject DuPont to
potential penaliies under the Defense Production Act of 1950

In addiion to making DuPont ¢xtremely vulnerable to transportation dclays at Spruance,
the Company’s captivily to one rail cammcr there also threatens our competitivencss and increases
the costs incurred by both local governments and the Federal government 1o acquire Kevlar®,
Nomex® and Tyvek®, the third product made at the site  Recently, CSX increased the rates 1t
charges DuPont to transport raw matcrials to Spruance by 9% to 102% depending on the specific
move and product being transported Although these increases bear no rauonal connection to the
level of service bemng provided, DuPont had no alternative but to accept them and the consequent
risc 1n the cost of goods sold to the US mulitary and law enforcement and fire protection
agencies around the world Thosc incrcases amount to over $2 million annually

Ever-cscalating rail rates without any commensurate cost improvement
opportunities (such as faster and more consistent transit times) have driven companies out
of certain businesses or forced them to seck lower cost solutions offshore. For example, a
polyester {iber manufacturer in the southeastern United States has announced the closure of a
plant that employs 260 pcople DuPont supphed a raw matenal, cthylene glycol, for that plant
Recently, a carrier imposed a 42% incrcase in the rail rate to that captive destination The added
cost of inbound product would have mncreascd the manufacturing cost, making this plant even
less competitive when compared to offshore producers Our customer will now import glycols
from Taiwan and wcave polyester fiber at another sitc  Two hundred and sixty workers at the
plant lost their jobs, the commumty lost tax revenue, DuPont lost a customer, and the carrier that
imposed a 42% rate increasc lost 160 carloads of business each year

Another DuPont customer located 1n Pennsylvama i1s similarly challenged to remain
compeliive versus imports The customer manufactures a product essential to tire production
Its manufacturing facility 1s served by a short linc railroad that connects with more than one
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Class I rail carmer However, the two DuPont plants from which we can ship to the customer arc
both captive to the same Class 1 railroad  Trucking 1s not a viable alternative for routine shipping
of the regulated matcnal mnvolved Recently, the Class I railroad increased the rate 1t charges
DuPont to move the pertinent material by 78%, resulting 1n a $600,000 annual cost increase to
our customer without any added valuc or benefit to anyone As you know, the tire industry that
remains 1n the Umited States 1s under severe competitive pressure from offshore producers
despate the many recent press reports concerning quality and safety 1ssucs with imported tires
We must avord another case where a company will shut its doors and our Nation wiil pay the
price 1n lost jobs, a reduced tax and industrial base and increased trade deficit as more and more
of the tires on our passcnger cars and military vehiceles are made abroad

Camers cannot claim 1gnorance concerning the spectfic potential impact of their price
increasecs Durning recent contract discussions, DuPont invited onc of 11s carriers to busincss
reviews with four of our strategic business units During those reviews, DuPont prescnted data
concerning the effect of proposed pnice increases on the business of DuPont and 1ts customers,
including the customer who ultimately shut down 1nts plant  The extreme ratc increases went
forward unabated

As the examples I have discussed demonstrate, the railroads arc now prepared to take full
advantage of their ability to 1mpose monopolistic pricing cven f they lhiterally drnive captive
shippers like DuPont oul of certamn businesses Developments since the enactment of the
Staggers Act and 1ts progeny confirm what my own experiences at DuPont suggest - that our
economy would be better served by changing the current regulatory framework that enables the
Class [ railroads to operate as icgally protected regional monopolies

Congress cnacted the Staggers Act because after the end of World War 11, the nation’s
privaiely owned and operated rail infrastructure was permitted 10 dechine, costs related 1o
mefficient work practices and poor infrastructure were extremcly high, scrvice had sutfered and
safety-related mncidents were on the nse Competition from motor carmage and waterborne
compctitors had increcased and, in 1980, less than half of the Nation's domesuc {reight traveled
by rall This contrasted markedly with figures which showed that 1n 1947 railroads were hauling
three times as much tonnage as motor carricrs

Congressional concern was deepened by a 1978 Department of Transportation report to
Congress which predicted that * the (rail) indusiry between 1976 and 1985 would have a
capital shortfall of between 13 1 and 16 1 billion dollars ($16 to $20 billion 1n 1980 dollars)™
The House Commiitee on Intcrstaie and Foreign Commerce, citing the Department’s report,
concluded that “There 18 no reason to belicve that railroad, operating 1n the present regulatory
cnvironment will improve their earmngs Failure to overcome [this]  will mean a continued
deterioration 1n the railroad scrvice which will have the cffect of driving more shippers away
from railroads ™
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Congress concluded that the system had to change and, with the help of the rail
communty and industry, including DuPont, sct out to accomplish that task  After considerable
debate, Congress enacted the Staggers Act with the following stated goals

(1) to assist the railroads of the Nation 1n rehabilitating the rail system in order
to mcct the demands of interstatc commerce and the national defense,

(2) to rcform Federal rcgulatory policy so as to preserve a safe, adequate,
cconomical, cfficient, and financially stable rail system,

(3) to assist the rail systcm to remamn viable in the private scctor of the
economy, and

(4) o assist in the rchabilitation and financing of the rail system

To help balance the new nghts and protection afforded the railroads, Congress recognized the
night of rail carners and shippers to cnter mnto contracts and provided for oversight of rail rates by
the Interstate Commerce Commission (later replaced by the Surface Transportation Board)

It 1s clear that when 1t enacted the Staggers Act, Congress believed that existing
competition between railroads and between modes of transportation would protect the consumer
The Housc Conference Report, which accompanied the Act, contains the following findings and
rationale 1n support of the 1980 legislation

The Conferees find that histoncally the enactment of the Interstatc Commerce Act
was essentral 10 prevent the abuse of monopoly power by rairoads and o
maintain a national railroad network as an essential part of the nation’s
transportation system However, today, most transportation 1s competitive and
many of the Government regulations affecting railroads have become unnecessary
and imefficient Nearly two-thirds of inter-city freight 1s transported by modes of
transportation other than railroads. Earmngs by the railroad industry arc the
lowest of any transportation mode and are insufficient to gencrate funds for the
nccessary capilal improvements The industry’s failure to achieve increased
carmings will result 1in cither further deterioration of the rail system or the need for
additional Federal subsidy Modermization of economic regulation of railroads,
with greater reliance on the marketplace, 1s essenual to achieve maximum
utihzation of raiiroads

Times and the marketplace have changed and the 1ssuc now 1s whether the Staggers Act
has accomplished its goals Have the railroads been {inancially rehabilitated? Are they safer,
more cfficient, and economically stable? And, 1if the answers to these questions are positive, has
the ime come to reexamine the prerogatives afforded the rail community under the Act? Should
the rairoads continuc to enjoy government *‘protection”™?  Or, should the rules and ngors of a
competitive marketplace govern? And, what of the consumer, the user of railroad services? Will
the marketplace protect the user or will the monopolistic behavior the railroads exhibited 1n the
early 20th Century reasseri 1self? These are the questions the members of Congress will have to
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ponder The answers lie 1n our history and m the changing conditions of the emerping global
marketplace

The rail industry has enjoyed a veritable rebirth as a result of the Staggers Act.
Railroads, with the support of their customers and approval of the Interstate Commerce
Commussion, began to abandon unproducuve track Small, less productive scgments with high
costs and low productivity were sold to independent entreprencurs  Labor negotiations resulted
in substantally improved work rule changes and a dramatic reduction in the rail labor force
Poor and badly maintained cars and related equipment were removed from the system and
customers were required to bear the cost of their replacement ' The promise of improved service,
greater cfficiency and lower cost encouraged large raill customers to comply with these new
capital requircments and to enter into long term contracts that created financial stability and
brought predictability to rail balance sheets Renewed faith by Wall Street, fostered by the
passage of the Staggers Act, related work rules, and balance sheet improvements, brought capital
to invest 1n new, more cfficient locomotive power, communications and control equipment and
to rchabilitate rail infrastructure  Finally, consolidation of the Nation’s rail system nto larger
and larger Class 1 railroads resulted first in a more balanced of markct place and later in the
emergence of market dominance by an elite few

The time has come to remove the protections afforded the rail industry by the ICC
and its successor the STB. This is the time for Congress to bring more balance to the
relationship between shippers — particularly captive shippers such as DuPont — and rail
carriers.

By any mcasure, today’s railroads are able to compete for capital without further
governmental protecuon Rail infrastructure of the Class I raillroads 1s 1n better condition now
than at any time 1n hustory Rail service has stabihzed although 1t 1s sull inconsistent despite
rcported record profits for the Class 1 raillroads New equipment and technology hold the
promuse of still further productivity improvement Earnings and the balance sheets of the Class |
raillroads  cspecially when adjusted for merger premiums — have never been better and compare
favorably with those of their biggest competitor - the motor carner industry

Railroads have become “stocks of interest™ and sophisticated mveslors are seeing them as
having a very favorable upside for carmings Warren Buffet, for example, has recently purchased
large amounts of rail common stock, another indication of the railroad industry's favorable
financial outlook

In January 2007, Unuon Pacific announced that 1t would buy back 20 million common
shares (or 7% of thc company's 270 milhon outstanding shares) and increase s dividend
payment to shareholders by 17% Similarly, CSX reported that 1t would buy back an additional
$1 billion dollars of shares to bring its current repurchase program to over 83 billion (or over
15% of thc company’s outstanding stock) CSX also announced an increase of 25% 1n its annual
dividend In at least some instances the railroads are spending more 1o rcpurchasc stock than
they invest 1n infrastructure  CSX, for example, 1s reportedly spending an aggregate of only S1 3
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- $1 4 llion on infrastructure in calendar years 2006 and 2007, whle 1t intends to reward
investors with 83 billion through stock repurchases during the threc-year period ending on
December 31, 2008

The railroads’ attractiveness to sophisticated investors dernives mn part from therr abihity to
impose unfair monopoly pricing Morgan Stanley recently noted that based on favorable rulings
on two rate cases filed before the Surface Transportation Board “rails have much more pricing
upside left under current regulatory guidelines Yet another pro-rail ruling will also lcave
shippers frustrated and more reluctant to pay the $5-6 million cost to filc ratc disputes with the
STB  We behieve that rate case filings could sfow from here, and captive rates will need to go
much higher before reaching any regulatory limits under current gurdelines ™ Morgan Stanley
concluded that “Railroad customers who cannot switch transportauion modes acknowledged
there 1s little they can do 1n the near term to combat nsing railroad pricing and arc thus planning
for significant increases 1n railroad rates " Smmularly, in recent commentary (Apnl 19, 2007),
Bcear Sterns analyst Ed Wolfe staled that “Firm pnicing desptte signs of quickly weakening truck
pricing 1s an important part of the rail story CSX gave strong cvidence that 1ts pricing 1s holding
up well We don’t expect our year EPS numbers for CSX or the sector to come down desprte
continued down year over year volumes 1nto strong yiclds and improving producuvity ™ In
the view of the markets, at least, the railroads are dominant monopolics unaffected by their
nearest competition What's morg, 1t 18 rcasonable to conclude, that the Class I railroads are able
to freely dictate prices for their services without fear of interference by any regulatory agency

But 1s this the end of the inquiry? Should the railroads be permutied to determine the fate
of the industries they serve? Will they, through their monopolistic rate increascs, causc
manufactuning sites 1o close, mining to be curtailed and farmer’s fields to be plowed under? Will
their actions exacerbate the loss of well paying, US manufacturing jobs and inhibit exports
while enjoying monopoly profits?

The views of the mvestment community conceming the state of competition are
confirmed by hard data Recent trends support the proposition that the railroads of the 21*
Century bear a much closer resemblance to those of the carly 20" Century than to their less
powerful cousins of the 1970°s In the late 1890’s emerging industry, agricultural and mining
interests were completely dependent on a single railroad system to transport their products to
markct The robber barons of the time uscd this leverage to extract “monopoly profits” from the
farmers, mmers and other “captive” shippers of the day The expected balance which
competition brings to the market place was missing  Government 1ntervention was required and
the Interstate Commerce Act (passed in 1887, amended in 1902) and much of the current anty-
trust law was cnacted to help restore balance to the marketplace

Today, the rail industry 18 highly concentrated The forty plus Class I railroads that
cxisted 1n 1980 have becen reduced to a mere handful The four largest cffectively control
different sections of the country and any real competition among them 1s essentially non-existent
In the chemical industry, for example, nearly two thirds of chemical shippers are now served by
only onc ratlroad Further, due to the charactenstics of the products or the cconomics of
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transporting the matcrials 1n bulk, no cffective competition from motor carnage exists A study
by Escalation Consultants (2003) concluded that captive chemical customers pay, on average,
rail ratcs that are 77% higher than rates for competifive chcmical customers The following chart
illustrates the point

NS CSX BN UP
Farm Products Captive Rate $2137 |$3674 $45 28 $3799
Farm Products Non-Captive Rate S1188 {$2083 $26 09 S2129
Coal Captive Rate $1756 |$1722 $16 77 $1700
Coal Non-Captive Rate $9 76 $9 76 $9 66 $9 53

$3698 [S3433 $42 57 $3894
Chemicals Capltive Rale $2056 |§1946 $24 52 $21 82
Chcmicals Non-Capuve Rate

$2943 [S$3613 $59 19 $59 49
Lumber or Wood Captive Rate $1636 |32048 $£34 10 $33 34
Lumber or Wood Non-Captive Rate

Pulp, Paper Captive Rate $3948 | $4082 $62 14 $55 40
Pulp, Paper Non-Captive Rate $2195 (%2314 $3580 $3105

Source Escalation Consultants (2003)

Additional competition from new entrants mto the rail industry 1s highly unlikely
Current  cnvironmental rules, local ordinances and permmts, land availabihity and cost,
construction expense, and other constraints make the building of new compctitive railroads
virtually impossible

Railroad dominance 1s cven more severe in the agriculture and mining scctors than 1t 18 1n
my mdustry In some cases, rail rates — imposed 1n the absence of competition and by dominant
rail carriers — can detcrmine which farmer, mining interest or manufacturer survives

CSX President Michacl Ward was quoted 1n Purchasing magazine as asscriing that his
company “‘only intends™ to increase prices “up to 6% DuPont has never objected to fair and
reasonable rate increases provided they arc ticd to tangible service improvements However,
reasonable price icreases 1s not what the Company 1s currently expeniencing DuPont 1s seeimng
significantly higher increases from all Class I railroads -- we have had no choice but 1o accept
double, and 1n some cases triple digit increases to get our raw matenials and products moved

In today’s global cconomy, competitive forces are accentuating the impact of cost inputs,
mcluding transportation  According to figures released by the Amcncan Chemistry Council, the
chemustry sector of the US economy went from a trade surplus of $20 4 billion in 1995 to a net
import position of $9 0 billion in 2005 This 15 a reversal of US production of almost $30
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tillion dollars 1n ten years Dunng thus same time peniod, cmployment in the chemstry sector
fell from 982,000 to 879,000, a loss of about 104,000 johs A May 2, 2005 Business Week
article reported that *  of 120 chemical plants betng built around the world with pnice tags of
$1 tillion or more, just one . 15 1n the United States China, by contrast has 50

Whilc lost jobs and closed plants are not solely attributable to the market power exercised
by the railroads, poor service, inflexibility and the railroads’ exercising monopoly pricing power
and the mflatlonary impact of their actions on the price of US manufactured goods plays a
significant role 1n the decision of many businesses to expand their operations overseas instead of
the United States  For cxample, Toyota recently conditioned 1ts decision to build an asscmbly
plant 1n the United States on whether 1t would receive service from more than one railroad
Toyota indicated that 1t would not construct the new plant at a location n the United States
unless 1t could be assured that it would not bec become a “captive shipper” of a single rail
provider

The future, 1f current rcgulatory structurcs are maintamed and past practices arc permitted
to continue, will bring an even greater concentration of rail power

The current rail pohcy of the United States, as expressed 1n section 10101 of utle 49 of
the Umited States Code states, among other things, that

[I)is the policy of the United States Government — (4) to ensure the development
and continuation of a sound rai} transportation system with effective competition
among rail carners and with other modes, to meet the needs of the public and the
national defense, and

(6) to mantain reasonable rates where there 1s an absence of eftfective competition
and where rail rates provide revcnucs which exceed the amount nccessary 1o
maintain the rasl system and to attract capital

The STB is not currently recogmizing and enforcing these provisions 1 1ts decisions  If
these provisions are not recogmzed and enforced and 1f the rail industry 1s permitted to continue
1ts current merger and pricing practices, these congressionally mandated policy goals will not be
met There will be no competition among rail carricrs and rates will be permutted to exceed even
the current monopoly levels

Change 1s required and all realistic options must be considered Congressional
ntervention 1s necessary to prevent the pendulum from returnung to the 1900’s  “Modermization
of the economic regulation of the railroads”, required in 1980, 1s again required I DuPont and
other manufacturers arc to remamn compctitive i a global economy, Congress must repair our
Nation's rail system and once again make 1t reliable, responsive, affordablc and accountable
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First, reform must begin at the STB Simply put, that agency has been neffective and
broken While the STB 1s supposed to farrly mediate rate disputes between the railroads and
shippers, available evidencc suggests that the STB process 1s skewed 1n the railroads’ favor

In an October 2006 report, the Government Accountability Office concluded that the rate
complaint process 1s largely inaccessible to shippers — even as the number of shippers eligible for
relief has increased substantially as railroads have cxercised their monopoly power The fee for
filing a large rate case at the STB 1s $178.200 compared to the $150 filing fee applicablc in
federal district court  The Jarge rate case process 15 also far too lengthy and costly The STB
itsclf has recently indicated that 1t costs at Icast $4 S mullion to higate a casc under the agency’s
large rate casc rules, and large rate cascs have required more than threc ycars for a decision The
STB's own new rules for medium-sized cases state that such cases will require a year and a half
and $1 million to litigate - far too long 1n a dynamic global economy and far 100 expensive

The STB mmposes an almost impossible burden of proof on rail customers In
“competitive access” cases (one of the pro-compeutive changes made by the Staggers Act), that
burden 1s so high that not a single casc has been filed 1n the last cighteen years The burden of
proof on shippers filing large and medium-sized ratc cases requires them 1o construct a
hypothetical railroad and establish that the fees charged by such a railroad would be lower than
the rates charged by the actual cammer The difficulty n this burden can be shown 1n the results
of the STB decisions  Over the past five ycars, of the ten large rate cases decided by the STB,
eight have resulted in complete losses for the shipper Even in the two cases in which the
shipper obtamned some relief, the measure of relief was far less than that sought - 1n one casc a
mumscule 1 10 3 percent reduction in the rate

These burdens have made shippers extremely reluctant 1o file complaints While the STB
recently modified the process for large rate cases, rail customers belicve that these changes are
actually worse for them than prior rules Indeed, two massive STB decisions 1ssued just last
week under the new large-case rules both resulted in complete losses for the shmppers The
September 13, 2007, Coal and Energy Price Report stated “[T]here 18 overwhelming sentiment
among U S captive coal shippers that scithng the ongoing ratc 1ssue over increasing rail rates
will require more than appealing onc’s case to the Surface Transportation Board ™ The report
continued “P’eoplc realize that they can’t win with the current STB, so you have to take 1t back
1o Congress™

Many of the necessary reforms can be achieved through passage of H.R. 2125, the
Railroad Competition and Service Improvement Act of 2007 DuPont actively supports H R
2125 as 1t secks to preserve existing rail-lo-rail competition n areas of the country where

competition 18 working and looks to reduce impediments to competition that adversely affect us
and other rail customers

The so-called “bottleneck™ 1ssue 1llustrates the type of problem and mequity that HR
2125 15 designed to correct The STB has ruled that camers are not required to facilitate
competition to or from captive locations by offering a rate to the nearcst interchange with
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another carner We suffer the ill-effects of this practice at our Niagara Falls, New York site
where DuPont manufactures metallic sodium and ships it to customers along the Gulf coast and
the Pacific Northwest In a competitive scenano, CSXT, the only carner with service 1o our
plant, would be required to provide a rate for the 26 mules between our plant and the Norfolk
Southern interchange in Buffalo, New York Instead, we are forced to use CSXT to transport our
shipments all the way to Chicago at much higher ratcs DuPont s the only remaining producer
of metallic sodium 1n the United States, yet we are at nsk of losing this business 1o overscas

" compeltors due 1n part to the high cost of captivity

Among 1ts numcrous provisions, the proposcd legislatton would remedy the “bottleneck™
problem and many of the other deficiencies at the STB. HR 2125 would require the agency to
do what 1t was intended to do promote cffective compeution among rail camers at ongins and
destinations, enforce reasonable rates for rail customers mn the absence of competiion, and
ensure ¢fficient and rehiable rail transportation service for all rall customers

Second, while DuPont acknowledges that this legislation does not fall within this
Committee’s primary jurisdiction, we support cnactment of ILR. 1650, The Railroad
Antitrust Enforcement Act of 2007. Wc agrce with the 17 state attorncys gencral who, on
August 17, 2006, wrote to Congress urging cnactment of legislation that would subject the
railroads to the antitrust laws  As they noted, the “Surface Transportation Board has failed 1ts
responsibility 1o restrain railroad monopoly power,” and some of the practices 1t allows are
considered by the United States Department of Justice to be “of questionable legality under the
nation’s antitrust laws ™ “Histoncally, our nation has found that the best way to ensure
economic success and economic cfficiency is through the discipline of competition ™

From time 1o time the courts and the Congress have granted various mdustrics
cxemptions from specific applications of the antitrust laws However, these exemptions are, 1n
theory, 1ssued spanngly and only when competiive markets are ensured through alternative
means Unfortunately, the Amencan railroad industry has accumulated a very broad ¢xemption
from the nation’s antitrust laws that shiclds the industry from antitrust enforcement even where
competitive markets arc not ensurcd through alternative means

HR 1650 secks to correct this imbalance by repealing the railroad exemptions 1n both
the antitrust and transportation statuies, so that antitrusi law fully covers railroads just as 1t
covers other industnes Additionally, 1t permits the Justice Department and the Federal Trade
Commussion to review mergers under antitrust law, and allows statc attorneys gencral and other
private parties to sue for treblec damages and sue for court orders to halt anti-compeutive conduct,
both of which arc not currently allowable under fedceral law

The major Class I railroads pushed for introduction of HR 2116, the Rairoad
Investment Tax Credit of 2007, to obtain a 25% federal investment tax credit and first year
expensing provision for invesiments in railroad infrastructure Some level of investment tax
credit may be sound national policy, but only 1f 1t 1s part of a comprehensive solution to rail
reliability problems and the overall infrastructure problems of the entire U S transportation
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mdustry The railroads’ desire for this tax credit may also give the Congress, for the first time in
decades, an opportunity to address both the concerns of the major railroads and the legiimate
concems of rail customers n such a manner that a strengthened national rail system may emerge
DuPont believes that to be effective, any investment tax credit provided to the rail industry must
be focused and must be coupled with provisions in H R 2125, H R 1650 and the overall solution

to the national transportation infrastructurc problcms

Individual shippers and carricrs have cooperated 1n the past to structurc a solution which
cnhances therr collective interests and well-being and which supports the national interests
DuPont has participated mn such efforts and 1s fully prepared to participate in them again It 1s
time for the rail industry to jmn with Congress and 1ts customers to creaic a balanced, market
based sysiem serving the common interests of carners, shippers and the country at large It 1s
esscntial that this be done and done quickly We must start now

In closing, Chairman Oberstar, | want to thank you and the members of the commuttee for
allowing me to share my Company’s views on this important 1ssuc We look forward to joining
you 1n creating a legislative and regulatory framework that will help build a truly competitive
transporiation and supportive network — mcluding a rail system - that will add value to United
States’ chemical, manufacturing, miming, encrgy and agncultural industrics, provide jobs to our
citizens and permit us 1o continue 0 compete and grow n the global marketplace DuPunt
appreciates the important work of this Commttee and we stand ready to work with you as you
move forward

! A Communication from the State Attorncys General of Anizona, Arkansas, California, Connecticut, the Distnet of
Columbia, lowa, Kentucky, Louisiana, Minnesota, Mississippi, Montana, New Mexico, North Carolina, North
Dakota, Oklahoma, Oregon, South Dakota and Wisconsin to the Judiciary Committees of the US Senate and louse

of Representatives 1n Support of HR 3318 end S 3612, Applying the Nution’s Antitrust Laws to Railroads, August
17, 2006
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E.L du Pont de Nemours and Company v. CSX Transportation
Verfication of Benton V Fisher

I am Benton V. Fisher. I am the same Benton V. Fisher who sponsored portions of
CSXT’s Opening Evidence in this proceeding, filed February 4, 2008 My statement of
qualifications was included as Appendix 5 to thet evidence.

1 am sponsonng portions of the testimony presented in Sections II and IV.B of the
foregoing Reply Evidence of CSX Transportation, Inc I have read the testimony set
forth in those sections, and the statements contained therein are true and correct 1o the
best of his knowledge, information, and belief.

I declare under penalty of perjury that the foregoing is true and correct. I further certify
that I am qualified and authorized to sponsor and file this testimony.

Executed on March 4, 2008 Wh é M

Benion V Fisher
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