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Enclosures



BEFORE THF
SIIRFACETRANSPORTATION BOARD

Docket No 42104

FNTERGY ARKANSAS. INC AND J-NTTRGY SERVICES, INC.
v.

UNION PACIFIC RAILROAD COMPANY AND MISSOURI A NORTHERN ARKANSAS
RAILROAD COMPANY, INC.

Finance Docket No 32187

MISSOURI & NORTHERN ARKANSAS RAILROAD COMPANY, INC
-LEASE. ACQUISI 1'ION AND OPERATION EXEMPTION-

MISSOURI PACIFIC RAILROAD COMPANY AND
BURLINGTON NORTHERN RAILROAD COMPANY

ANSWER OF MISSOURI & VORTIIERN ARKANSAS RAILROAD COMPANY, INC.
TO VERIFIED COMPLAINT OR IN THE ALTERNATIVE PEFITION TO REVOKE IN

PARC OF ENTERGY ARKANSAS. INC AND ENTERGY SERVICES, INC

Scolt G. Williams Esq
Senior Vice President & General Counsel
RailAmerica, Inc.
5100 Hinken Sound Boulevard N W
Second Floor
Boca Raton, FL 33487
(561)226-1757

Louis E Gitomei. Esq.
Law Offices of Louis E. Giturner
600 Baltimore Avenue
Suite to I
Towson.MD 21204
(202j 466-6532

Attorneys for. MISSOURI & NORTHERN
ARKANSAS RAILROAD COMPANY, INC.

Dated March 10,2008



BKIORBTHL
SURFACE TRANSPORTATION BOARD

Docket No 42104

ENTERGY ARKANSAS, INC AND FNTERGY SFRVICbS, INC.
v.

UNION PACIFIC RAILROAD COMPANY AND MISSOURI & NOR'I HERN ARKANSAS
RAILROAD COMPANY. INC

Finance Docket Nn 32187

MISSOURI A NORTHKRN ARKANSAS RAILROAD COMPANY, INC.
-LKAS13, ACQUISITION AND OPERATION EXEMPTION-

MISSOURI PACIFIC RAILROAD COMPANY AND
BURLINGTON NOR I HERN RAILROAD COMPANY

ANSWER OF MISSOURI & NORTHERN ARKANSAS RAILROAD COMPANY, INC.
TO VERIFIED COMPLAIN I OR IN THE ALTERNATIVE Pb 1'ITION TO REVOKC IN

PART OF KNTERGY ARKANSAS, INC. AND ENTERGY SERVICES, INC

Puisuant to 49 C.F R §§ 1 1 I I 4 and 1121, Missouri & Northern Arkansas Railroad

Company, Inc. ("MNA"1^ aibwers the Verified Complaint 01 in the Alternative Petition to

Revoke in Part (Hie "Complaint") filed on Fcbmaiy 12,2008 by tnleigy Arkansas, Inc. C'F-AI")

and Entergy Services, Inc ("ES1"1). jointly refeircd to as bntcrgy The Union Pacific Ruilioad

Company (''UP") is named as a co-defendant in the Complaint.

MNA denies all averments made by tntergy that MNA has violated 49 U S C §& 10702,

10704 and related sections and Surface Transportation Bouid (the ''Boaid") regulations regarding

MNA's lease and operation of the rail line described below.



MNA began operating in 1992 and is located in ihc States of Missouri. Kansas and

Aikansas.

MNA owns the rail lines located between: (1) milcpost 415 7, at Bcigman, AR, and

milcpost 312.2, at Guion, AR, (2) milepost 334.39. at Iron Gale Street in Joplin, MO, and

milepost 330 2, end ol'track near Taniko, including the Tamko Lead, the West Joplin Industrial

Tiackage, all tracks foimerly owned by BNSF in the K.CS rail yard in Joplin and DNSF's Joplin

Yard, and (3) mileposl 109.9 and milepost 31S 3 in Carthage, MO (the ''Owned Lines").

Pursuant to a Lease Agreement dated as of December 11, 1992 by and between Missouri

Pacific Roil load Company ("Ml1"1) and MNA (the taLeasc")i MNA leases fiom UP the rail lines

between. (1) milcpost 643 3. ai Pleasant Hill, and milepost 527.9, at Carthage, (2) milepost

3169, at Nevada, and milepost 265.2, end of tiack at Clinton, MO: (.1) milcpost 317.2, at

Carthage Sub Jet. and milepost 337.4, at Ft Scott, KS, (4) mileposi 528.2. m Cartilage, MO, and

milepost 545 7, at Joplin. MO; (5) milcpost 527 9, at Carthage, MO, and mileposi 415.7. at

Bergman, AR; (6) milcpost 381.5, at Colter and milcpost 258 7, ut Diaz Jcl., AR; and (7)

milcpost 506.5, at Springfield, MO, and milcpost 511.4, at Wai I is, MO (the ''Leased Lines'1)

MNA has trackage rights over the UP rail lines located between (1) Neff Yard at Kansas

City, and milcpost 643.3, at Pleasant Mill, MO; and (2; mileposi 258.7, at Oiaz Jet, and milcpost

261,0, at Newport. Aikansas (ihe "Trackage Rights Lines")

The Owned Lines, Leased Lines, and the Trackage Rights Lines will jointly be rcfcired lo

as the "Line "



The BNSF Railway Company ("BNSF") provide* haulage service foi the MNA between

Aiuoru and Springfield, MO. The Branson Scenic Raihoud, (no., and the White Kiver Scenic

Railroad operate passenger excursion trains over sections of the MNA

MNA interchanges with UP at Kansas City, MO, and Newport, AR, BNSF at Lamai,

Aurora, and Springfield, MO, and KCS at Joplm, MO

MNA operates the Owned I ines, the Leased Lines, and the 'Trackage Rights Lines as a

unified system The Owned Lines are about 108 miles of railroad, the Leased Lines are about

3X0 miles of railroad, and the Tiackage Rights Lines are about 70 miles If MNA's right to lease

Ihe 380 miles and operate over 30 miles of trackage lights (ium UP weie temunated for any

puiposc, MNA would cease being a viable railroad However, as long as MNA complies with

the provisions of the Lease, MNA should not be depuved of its franchise. Nor should MNA he

deprived of its franchise as the result of the Complaint as long as MNA continues to pi o vide

seivice and meet its common earner obligation. If the Lease were terminated, Ihe three segments

owned by MNA would become disconnected islands and MNA would lose the majoiity of its

traffic Loss of the lease and naekage rights franchise Horn the UP would most likely have a

devastating financial impact on MNA and requite MNA to review all options as to the lulu re ot

its remaining lines Under the Lease, MNA may shift up to live percent of the traffic that it

inlcichungeb with UP to interchange with another carrici, without man ring an increase in

payments to Ul1. Hence, under the Lease, there is additional competition for up to five percent of

the traffic interchanged between UP and MNA Wore the Lease terminated, this competitive

option would end



MNA would lose I he substantial capita! expenditures it has made in the Line if the Lease

were terminated Moreover, thcic would be a substantial disruption of service to shippeis that

rely upon MNA MNA would not have the size system or volume of work necessaiy to retain its

work foice of 126. Pursuant 10 the Board's rules. MNA would be icquircd lo seek

disenntinuance authority in order to terminate its operations undei the Lease, at a minimum

MNA could incur the costs of laboi pi election resulting from discontinuance of service over the

Leased Lines.

MNA has operated foi over IS >eais and has provided a valuable service to its customers

as demonstrated by its handling of 114,241 carloads in 2007 MNA contends that a rcgulatoiy

action that dcpnved it of its current franchise would violate numerous provisions of the rail

tiansportation policy of 49 U.S C $10101.

Entergy has not asked MNA to quote a joint rate with BNSF lor MM vice between the

Powder River Basin (the "PRR") and Enteigy's facility in Independence, AR as required by 49

C f R § 1300.3. Even if the Complaint could be deemed a request for a rate, Fntergy has not

given MNA sufficient information to quote a rate. Were Enteigy to ask MNA to quote a rate,

MNA would require very specific information about the service requested by Entergy so that

MNA could pioperly price the service, icgardless of the terms of the Lease

To the extent that MNA dues nut specifically admit an averment made in the

complaint, that averment is denied.

1 MNA is without sufficient information to admit or deny the averments made by

Rntergy in Paragraph I of the Complaint Paragraph 1 i elates to information within the specific

knowledge ul tntergy.
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2. MNA is without sufficient information to admit or deny the averments made by

Emergy in Paragraph 2 of the Complaint Paragraph 2 relates to infoimatinn within the specific

knowledge of Entergy.

3. MNA is without sufficient information to admit or deny the averments made by

Rntcrgy in Paragraph 3 of the Complaint Paragiaph 3 i elates to information within the specific

knowledge of Knteigy.

4 MNA is without sufficient infoimalion to admit in deny the averments made by

Enteigy in Paragraph 4 of the Complaint. Paragraph 4 rotates to information within the specific

knowledge of UP.

5 MNA admits the averments in Paragiaph 5 of the Complaint

6. MNA is without sutYicicrt information to admit 01 deny the averments made by

bntergy in the fust sentence of Paragraph 6 and the first phiase of the second sentence of the

Complaint ' Paragraph 6 relates to information within the specific knowledge of BNSF. With

respect to the remainder of the second sentence of Paragruph 6, MNA denies that BNSF or its

picdecessor *"was a party to the notice of exemption at issue in Finance Docket No 32187

in so tat us that notice pertained to hackuge rights over two Builington Northern lines in the State

of Missouri.'1 MNA was the only p.uty to the notice of exemption that wns tiled with the

Interstate Commeice Commission pursuant to 49 C.I'.R § 115().32(a)

7 MNA denies the averment in Paragraph 7 of the Complaint that il acquired 492 27

troin I -H MNA avers that it acquired by lease and purchase 491 27 miles.

8 MNA admits the aveiments in Paragraph 8 of the Complaint

9 MNA admits the uveiments in Paragiaph 9 of the Complaint

7



10. MNA admits the averments in Paiagraph 10 of the Complaint

11. MNA admits that in Pai agi aph 11. Entergy has accurately quoted Sections 4.01 and

4.03 of the Lease

12. MNA admits the averments in Paiagiaph 12 ul'the Complaint, except for the

rounding ot the escalated rental

13. MNA denies ihc aveimcnts in Paragraph 13 of the Complaint.

14 MNA admits that in Paragiaph 14, Entergy has accurately quoted Suctions 3.01 and

3 04 of the Lease MNA denies the chJiaclcrizalion of Sections 3 01 and 3 04 of the Lease.

15 MNA admits that the trackage rights granted in Section 5 05 of the Lease are

restricted to interchange with UP. MNA denies all other averments in Paragraph 15 ot the

Complaint.

16. MNA admits that in Paragiaph 16, Fntcigy has accurately quoted Section 15.01(t) of

the Lease MNA denies the chaiactcrization of Section 15 01(t) ot the Lease by Eniergy. As

expressed above, MNA contends that the Lease should not be terminated as long as MNA

continues to comply with the Lease and fulfills its common earner obligation. I'he results of this

regulatory proceeding aie insufficient justification foi teiminuting MNA's hanehisc over the

Leased Lines and the Trackage Rights Lines, termination of the Lease would cieate island

operations by the MNA. at u minimum resulting in the reduced viability of the MNA MNA

would lose the value of the capital expenditures it made in the Line if the Lease were terminated

If the Lease were terminated, shippeis could sec service disiuplions and reduction of competitive

options In addition, leimmation could result in harm lo MNA's employees

8.



17 MN \ is without sufficient mfoi motion to admit or deny the averments made by

hntergy in tlw firsl two ajid the last sentences of Paragraph 17 of the Complaint, which relate to

information within the specific knowledge ol Fnteigy. MNA is also without sulficicnt

mfoi motion to admit or deny the averments made by Rntergy in the third and Jortli sentences of

Paragiaph 17 ofthe O'umpkunt

18. MNA is without sufficient intbimaiion to admit or deny the averments made by

Cnlergy in Paragiaph 18 of the Complaint, which ielate to mfoimaiion within the specific

knowledge of f.ntergy.

19 MNA is without sutUcicnt information to admit or deny the aveimcnb made by

Lntergy in Paragraph 19 of the Complaint, which relate to inhumation within the specific

knowledge of fcmergj.

20 MNA admits that in Paiagraph 20, Lntcigy has accuiately described tlie movement

ot traftlc from the PRB and the reluin of empty cars. MNA denies the characlen/ation ol the

movement as being "imposed by the papei hameis "

21. MNA denies UHJ avei incuts in Paragiaph 21 ot the Complaint. MNA can and will

interchange traffic with BNSl1' at Auroia 01 Springfield, M<) as long as Entergy is willing to pay

a rate that will provide MNA a rctuin equal to the cost of capital on all of its costs, including

rent. MNA denies 1-ntcigy's averment mat "eUhei of those routes may leqinie some upgiading "

[ hcse loutis uill lequuv substantial upgrading to bundle loaded unit coal trains The

interchanges with BN^F would also requiic substantial upgrading MNA cannot respond to this

averment without knowing the le\cl uf service that F.ntergy \\ould seek MNA would include

the cost ot upguiding the route as part of the eost which Entergy's tatcs must eovci



22. MNA admits thai u physical interchange with BNSF could be made available at Ft

Scott, KS. However, in order lo interchange with BNSF al Kl. Scott, MNA would have to

replace interchange track that had previously been removed. MNA denies that the inicichangc

tiaek could be replaced "without significant difficulties," because of the need lo reconstruct ihe

interchange tracks

23. MNA denies that in Paragraph 23 of the Complaint Entcrgy has accurately

ehaiacten/cd the Hoard's decision and prefeis to let the Board explain Ihe meaning of its

decisions.

24 MNA denies that in Paragraph 24 of the Complaint L'ntcrgy has accuiatcly

characterized the Board's decision and prefers to lei the Boaid explain the meaning of its

decisions.

25 MSA denies the aveimcnts made by Fnleigy \\\ Paragiaph 25 of the Complaint.

26. MNA is without sufficient information to admit or deny the averments made by

Entcrgy in Paiagraph 26 of the Cumplaint, which relate to information within the specific

knowledge of Entergy or UP.

27. MNA is without sufficient information to admit or deny the a vet merits made by

Entergy in Paiagraph 27 of the Complaint, which relate to information within the specific

knowledge of Entergy. MNA is without sufficient information to determine the quality of

service provided by UP during the limes specitied by Entergy

28 MNA hereby incoiporates its answers to Puiugraphs 1-27 as if lepeated in their

entirety.
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29 MNA admits thai Section IV of the Lease "establishes an annual icnt payment

system "' MNA can and will interchange traffic with BNSF as lung as Entergy is willing lo pay a

rale that will pi ovidc MNA a return equal to the cost of capital on all ol* its costs, including rent

30. MNA admits that Section IV of the Lea->e continues toi the lite nf the Lease, but

denies the remainder of the averment in Paragraph 30 of the Complaint

31. MNA denies the avcimcnts made by Eniergy in Paragraph 31 of the Complaint and

is without sufficient information to admit or deny the averments made is Paragraph 31 (i) or

31(u)

32. MNA is without sufficient information to admit or deny the averments made by

Kntergy in Paragraph 32 uf the Complaint.

33. MNA denies the averments made by Eniergy in the fust sentence of Paiagraph 33 of

the Complaint and is without sufficient information to admit or deny the averments made by

Fntergy in the second and third sentences of Paiugiaph 33 of the Complaint.

34. Entergy slates a legal conclusion in Paragraph 34 of the Complaint, to which no

response is icquircd

35 MNA hereby incorporates its answers to Paragiaphs 1-34 as if repeated in their

entirely

36. MNA denies the averments made by Untergy in Pnragiaph 36 of the Complaint

37. MNA denies the averments made by Fnteigy in Paiagraph 37 of the Complaint

38. MNA denies the averments made by Entergy in Paragraph 38 oJ the Complaint.

3(> MNA denies the avciments made by Gnlergy in Paragraph 30 of the Complaint

40. MNA denies the averments made by lintergy in Paiagrnph 40 of the Complaint

II



41 MNA denies the aveiinentsmudc by Enleigy in Paragraph 41 of the Complaint.

42 MNA denies the averments made by Enlcrgy in Paragraph 42 of the Complaint. As

expressed above, MNA contends that the Lease should not be terminated as long us MNA

continues to comply with the Lease and fulfills its common canier obligation The results of this

regulatory pioceeding are insufficient justification for terminating MNA's franchise ovei the

Leased Lines and the Trackage Rights Lines Termination of the I case would create island

opcintions by the MNA, at a minimum resulting in the reduced viability of the MNA. MNA

would lose the value of the capital expenditures it made m the Line if the Lease were terminated.

If the Lease were terminated, shippers could see service disruptions and reduction of competitive

options. In addition, termination could result m harm to MNA's employees.

43. bntergy slates a legal conclusion in I'nragiapn 43 of the Complaint, to which no

response is required.

44 MNA hereby incorpoiatcs its answers to Paragraphs 1-27 as if repealed in their

entirety

45 Entergy stales a legal conclusion in Paragiaph 45 of the Complaint, to which no

response is required

46 MNA admits that Pnlergy rwsaccuiaicly quoted portions ot4 (> U.S.C. §10101 in

Paiagraph 46 of the Complaint.

47 MNA denies the averments made by Enleigy in Paragraph 47 of the Complaint

48 MNA denies the averments made by Fntergy in Paragraph 48 ot the Complaint.

Puisuantto the Boaul's rules at 49 C.F.R. §1121.3(c), "A party seeking revocation of an

exemption or a notice of exemption shall provide all of its supporting information at the tune it

12



files its petition.'' F,ntcrg> has nol met the burden of proof under 49 I I.S C. § 10502(d) or the

requirements of 49 C F.R §1121 3(c). Therefore, MNA respectfully icqucsts that Ihe Board

dismiss the Petition to Revoke in Part

49 MNA hereby incorporates its answcis to Paragraphs 1-27 a* if repeated in their

entirety

50. Entergy states a legal conclusion in Paragraph 50 of the Complaint, to which no

response is requited. MNA denies the averment b> Entergy Ihul the Boaid may appiove pooling

under 49 U.S C §11323. MNA denies that it has entered into a pooling arrangement with UP

51 Entergy states a legal conclusion in Purugiaph 51 of the Complaint, to which no

response is icquncd

52 Entergy states a legal conclusion m Paragraph 52 of the Complaint, to which no

response is requited

53 MNA denies the avciments made by h'nteigy in Paragraph 53 of the Complaint.

MNA did not enter a pooling ayicement with UP, but a lease of railroad pioperty MNA and UP

do not compete for traffic on Hie Line AVt Canadian National, et al -Control-Illinois Central,

t-ra/,4S.T.B. 122,151-152(1999).

54 MNA admits that it has not sought aumoritv from the Interstate Commerce

Commission (•'ICC") to enter a pooling arrangement with UP. MNA did comply with the

appioptiate ICC regulations in entering (he Lease with UP and the ICC held that the transaction

was governed by 4(> U.S.C. §10901 A/uvoi/r/ ifc Northern Arkanaa* Railroad Company. Inc-

At'oH', Acquisition and Opet anon Excmption-Miswun Pacific Railroad Company and
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Rurlington Nnitltcrn Railroad Company, ICC Finance Docket No. 32187 (ICC served May 4,

1903), at 2.

55 Emergy states a legal conclusion in Paragraph 55 of the Complaint, to which no

response is required.

56. MNA denies die aveiments made by Enlergy in Paraguph 56 of ihc Complaint.

PRAYER

For the foregoing reasons, MNA requests the Board to. (1) conclude that MNA has not

violated unv provision of 49 U S C Subtitle IV with respect lo the Lcahe, (2) dismiss the

complaint, (3) discontinue this proceeding, (4) prohibit the termination of the Lease as a result ot

this proceeding, and (5) award MNA such other relief to which it is entitled

Respectfully

Scntt Ci. Williams Esq. s' ff' Louis Ri/GUomer, Esq.
Senior Vice President & General Counsel C.*** Law Offices of Louis E. Gitomer
KailAmcnca. Inc
5300 Broken Sound Doulevaid N.W
Second Floor
Boca Raton. F-L 33487
(561)226-1757

600 Baltimoie Avenue
Suite 301
Towson. MD2I204
(2(l2)46f)-6532

Attorneys tor. MISSOURI & NORTHERN
ARKANSAS RAILROAD COMPANY. INC.

Dated March 10,2008
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CERTIFICATE OF SERVICE

1 hereby ccitify ihut I hove caused the foregoing document to be served upon counsel lor

Bntvrgy Aikansas, Inc , Enleigy Sci vices, Inc., and Union Pacific Railroad Company

eleclionically and by first class mail postage pitrpdid

ouis E. Gilomer
March 10,2008

\5


