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VERIFIED STATEMENT 
OF

JOSEPH CHAVARRIA 

 My name is Joseph Chavarria.  I am Account Manager, Bulk Products, for 

Canadian National Railway Company and its rail carrier subsidiaries in the United States 

(together, “CN”).  I am responsible for marketing CN rail service for transportation of 

coal to two coal-burning power plants operated by the Wisconsin Public Service 

Corporation (“WPSC”):  Weston Generating Station, near Wausau, Wisconsin, and 

Pulliam Station, at Green Bay, Wisconsin.  CN has asked me to submit this verified 

statement in response to WPSC’s Comments and Request for Conditions (“WPS-4”) filed 

in this proceeding on January 28, 2008. 

 The Pulliam plant can receive rail service only from CN, and it would continue to 

be exclusively served by CN after implementation of the proposed CN/EJ&EW 

Transaction.  The Weston plant, on the other hand, can be served by either CP or CN, and 

would continue to receive two-railroad competition after implementation of the 

Transaction.

 CN currently transports coal to the Weston and Pulliam plants pursuant to a 

contract that it negotiated with WPSC and that went into effect on January 1, 2008.  That 

contract requires WPSC to use CN to transport

.  Under the contract, CN now receives unit coal trains at 

Leithton, Illinois, from BNSF (which uses trackage rights over EJ&E between Eola and 

Leithton, Illinois, to move the trains to the interchange point at Leithton.  CN then 

delivers the trains to Weston and Pulliam, using its Waukesha Subdivision for the first 

REDACTED
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part of the movement north of Leithton.  

The contract was the product of arm’s-length negotiations between the parties.

CN’s position as the sole railroad serving Pulliam gave it certain advantages in those 

negotiations, but Pulliam only consumes about one third of the total coal used by the two 

plants, so that CN’s motivation to obtain  at least some of the coal traffic to 

Weston gave other advantages to WPSC.

 WPSC’s witness David J. Wanner states that WPSC “has been experiencing 

service problems on the CN lines North of Leithton, IL to Weston and Pulliam” and 

“remains very concerned that the Transaction may produce traffic flow congestion 

problems on those lines.”  WPSC-4, Verified Statement of David J. Wanner at 9 

(“Wanner V.S.”).  Mr. Wanner does not explain the nature or extent of the “service 

problems,” so I can only guess what it may be referring to.  I can say, however, that

such problems as there have been since the current contract took effect probably have 

much to do with the challenges of providing rail service in Wisconsin during the winter, 

when temperatures have fallen regularly below 0 degrees Fahrenheit.  CN works 

diligently to meet those challenges, and nothing about the acquisition of EJ&EW would 

alter the nature of those challenges or of CN’s response to them.  Moreover, I am puzzled 

by Mr. Wanner’s concern that the Transaction may increase congestion on the line north 

of Leithton; although CN expects that the CN/EJ&EW Transaction will make it possible 

REDACTED
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for traffic coming from Wisconsin to Leithton to move more quickly past Chicago than it 

present, the Transaction is projected to have a minimal impact on traffic on CN’s lines 

between Wisconsin and Leithton.  As Attachment A.1 to the Operating Plan indicates, 

CN anticipates the addition of a maximum of 1,488 tons per day (which amounts to less 

than 50 cars a year) on CN’s line between Leithton and Ranier as a result of the 

Transaction.  CN-1 at 246.1

1 Thus, Mr. Wanner is simply wrong when he says that “CN’s Application does not 
contain traffic change information concerning those lines” (Wanner V.S. at 9). 
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VERIFIED STATEMENT 
OF JAMES H. DANZL 

 My name is James H. Danzl.  I am General Manager-Marketing and Raw Material 

Transportation for Elgin, Joliet and Eastern Railway Company (“EJ&E”).  In the 

Transaction that is the subject of the Application in this proceeding, EJ&E intents to sell 

all of the stock of EJ&E West Company (“EJ&EW”), a new entity to which EJ&E 

intends to transfer all of its rail assets located west of Buchanan Street in Gary, IN, to 

Grand Trunk Corporation, a subsidiary of Canadian National Railway Company (together 

with its rail carrier subsidiaries, “CN”).  If the Transaction is approved, EJ&E will retain 

ownership of the track directly serving the Gary Works of United States Steel (“USS”), 

and will change its name to Gary Railway.  Gary Railway will serve four shippers other 

than USS, including the ArcelorMittal plate mill, located within Gary Works.1

ArcelorMittal’s Indiana Harbor West and Indiana Harbor East facilities, in East Chicago, 

IN, are presently served by both IHB and EJ&E; after the Transaction they would be 

served by IHB and EJ&EW (which would be a CN subsidiary). 

 CN has asked me to submit this statement to respond the claims and arguments 

made by ArcelorMittal, in its comments (ARCM-2) filed in this proceeding. In those 

comments, ArcelorMittal claims that it is concerned that Gary Railway will lack 

“incentive to provide good service to the Gary Plate mill” ARCM-2 at 5, that CN will 

“lack . . . interest in or focus on local rail customers such as ArcelorMittal” or “incentive 

to provide competitive service,” id. at 4, and CN might alter its status quo regarding its 

1 In this statement, I use “ArcelorMittal” to refer collectively to ArcelorMittal 
USA Inc., ArcelorMittal Burns Harbor LLC, ArcelorMittal Indiana Harbor LLC 
(formerly known as ArcelorMittal Indiana Harbor Inc.), ArcelorMittal Kote Inc., 
ArcelorMittal Tek Inc., ArcelorMittal Hennepin Inc., and ArcelorMittal Riverdale Inc., 
which filed joint comments regarding the Transaction. 
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current service from EJ&E in any of a number of ways, id. at 5.  These concerns, 

ArcelorMittal argues, justify the imposition of wide-ranging conditions on the Board’s 

approval of the proposed Transaction. 

 I am surprised by the suggestion that, after consummation of the Transaction, 

“Gary Railway will be focused on the needs of U.S. Steel and have no incentive to 

provide good service to the Gary Plate mill.”  Id. at 5.  ArcelorMittal appears to believe 

that Gary Railway will fail to devote attention to ArcelorMittal’s needs if it is required to 

serve its parent, USS, and four other shippers.  ArcelorMittal does not explain how EJ&E 

is more able to focus on ArcelorMittal’s needs now, when ArcelorMittal is only one out 

of “dozens of shippers,” id. at 5, than it will (as Gary Railway) when ArcelorMittal is one 

of only five shippers.  In addition, EJ&E today serves not only the Gary Plate mill, but 

also the Indiana Harbor complex, which manufactures products that compete directly 

with those manufactured by USS, EJ&E’s parent, at Gary Works.  Today EJ&E services 

ArcelorMittal’s Gary and Indiana Harbor plants, and ArcelorMittal has not raised any 

service concerns.  Going forward, Gary Railway will only service the ArcelorMittal Gary 

plate mill, so a concern for conflict should be reduced, not expanded.  In fact, Gary 

Railway will have every incentive to provide good service to ArcelorMittal after the 

Transaction, just as it does today.  Like any railroad, it will have high fixed costs, and 

thus has an incentive to maximize a revenue stream in order to cover its fixed costs.  

Neglecting one of its five customers cannot do that.  Gary Railway will follow the same 

standard operating procedures (ISO SOP) in servicing the ArcelorMittal plate mill that 

EJ&E does today, to the apparent satisfaction of ArcelorMittal. 
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 ArcelorMittal’s request for a condition granting trackage rights to its SCIH 

subsidiary is one that has nothing to do with any effects of this Transaction.  Before the 

Transaction was announced, ArcelorMittal had made this request repeatedly of EJ&E, 

and had repeatedly been turned down.  As we have explained to ArcelorMittal, EJ&E’s 

labor agreements do not permit it to enter the kind of trackage rights agreement it has 

requested.  ArcelorMittal’s request that the Board impose those trackage rights is simply 

an attempt to use the leverage of the Board’s conditioning power to address a pre-exiting 

commercial situation upon which the Transaction will have no adverse effects.  
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VERIFIED STATEMENT 
OF

DAVID M. GEVAUDAN 

I. INTRODUCTION AND QUALIFICATIONS 

 I am employed by Elgin, Joliet & Eastern Railway Company (“EJ&E”) as 

General Manager – West with operating responsibility for EJ&E, the Delray Connecting 

Railroad, and the Texas Northern Railroad.  I began my railroad career as a track laborer 

in 1973 with the Union Railroad, a Transtar Company railroad, and have advanced 

through several positions of increased responsibility with current and former Transtar 

Company railroads, i.e., Union Railroad, Lake Terminal Railroad, Bessemer and Lake 

Erie Railroad, Birmingham Southern Railroad, and EJ&E.  I have held positions in 

Engineering, Asset Management, Labor Relations, and Transportation.  I hold a 

Bachelor’s Degree in Business Administration from Robert Morris University.  In my 

present capacity I have been the principal contact of EJ&E with Gary/Chicago 

International Airport Authority (“the Airport”) with respect to the Airport’s proposed 

runway expansion project.  The purpose of this statement is to describe the background 

facts concerning EJ&E’s line adjacent to the Airport and the course of EJ&E’s 

discussions with the Airport. 

II. HISTORY OF EJ&E LINE AND THE AIRPORT 

 EJ&E’s railroad line in question was built in 1908 at its present location.  Since 

then it has been elevated on earth, fill and bridge structures that, where it adjoins what is 

now the Airport’s property, is approximately 22 feet above the level of the adjacent 

ground.
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 The Airport was built next to the EJ&E line where that line is currently located.  

According to the Airport, aviation operations began in 1949, after construction of the 

runways, and the runways were periodically extended thereafter. 

III. NEED FOR RELOCATION OF EJ&E LINE 

 According to the Federal Aviation Authority (“FAA”), it determined that 

relocation of the EJ&E line was necessary in the 1970s (after the Airport had extended 

Runway 12-30).1  More recently, FAA has adopted safety standards with which it says 

Runway 12-30, as presently configured, does not comply.2  In addition, FAA deems 

Runway 12-30 too short (7,000 feet) to accommodate the passenger and other aircraft 

activity planned for the Airport.3

 The Airport has determined that relocation of the EJ&E rail line is the best way of 

achieving its goals.4  EJ&E’s consent, however, is required for the relocation. 

1 Federal Aviation Administration, Department of Transportation, Draft 
Environmental Impact Statement for Master Plan Development Including Runway Safety 
Area Enhancement/Extension of Runway 12-30, and Other Improvements, Gary/Chicago 
International Airport, Gary, Indiana at 2-7 (Apr. 2004) (“Airport DEIS”). 

2 Airport DEIS at ES-6, 2-2 through 2-6. 
3 Great Lakes Region, Federal Aviation Administration, Department of 

Transportation, Record of Decision for Proposed Master Plan Development Including 
Runway Safety Area Enhancement/Extension of Runway 12-30, and Other 
Improvements at Gary/Chicago International Airport, Gary, Indiana at 4-4 (Mar. 2005), 
available at
http://www.faa.gov/airports airtraffic/airports/environmental/records decision/media/rod

gary.pdf.
4 Airport DEIS at 3-5 through 3-12.  One alternative that would satisfy FAA 

safety standards would be to shorten the runway, perhaps to its length before it was 
extended in the 1970s, but that alternative would evidently not permit use of the Airport 
by corporate operators and air service operators who have been using it.  Airport DEIS at 
3-9.
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IV. NEGOTIATIONS WITH EJ&E 

 In approximately 1994, the Airport first approached EJ&E with discussions about 

a relocation of the EJ&E rail line.  EJ&E was willing to try to accommodate the Airport’s 

needs, but such a change could not impair railroad operations, had to be safe, and would 

of course have to be at the Airport’s expense. 

 EJ&E and the Airport have been in negotiations for several years.  While EJ&E 

agrees in principle to relocation, the parties have not yet been able to reach agreement as 

to the terms of the relocation, which is a complex matter.  From EJ&E’s standpoint, such 

an agreement would have to: 

1. Address operational and safety problems presented by the Airport’s 

preferred design (primarily relating to curvature of new wye track, grade 

of relocated rail line, and safety and liability issues associated with new 

grade crossings). 

2. Provide compensation to EJ&E for additional operating costs related to the 

relocated route (which could take the form, e.g., of a one-time payment).5

 The Airport’s proposal for its preferred design would not satisfy these 

requirements.  For example, the Airport’s proposal would put roadways to its main 

entrance at grade across four mainline tracks of several different railroads, two of which 

tracks are presently above grade, with a significant traffic volume estimated in the 

vicinity of 80 trains per day.  The Airport’s preferred design would also require 

agreement with CSXT and NS, whose lines immediately to the north of the Airport 

5 The Airport incorrectly claims that “EJ&E has unreasonably requested 
reimbursement in perpetuity for additional fuel used for their trains to traverse the 5,263 
feet of additional track in the relocation plan,” as stated in the Airport’s comments (pp. 1-
2).
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would also be affected.  The Airport’s discovery responses confirm that such agreements 

have not been reached. 

 The Airport asserts that the proposed reroute that was the subject of FAA’s 

environmental review and record of decision “was designed with the review and general 

approval by the EJ&E.” Airport Comments at 3.6  That is incorrect if it means anything 

other than that EJ&E agreed in principle to a relocation of its lines, without committing 

itself to the Airport’s particular location or design preferences.  In fact, EJ&E has never 

agreed to any of the Airport’s design alternatives. 

 The two numbered issues above have complicated the negotiation process, 

because the Airport appears to be unwilling to modify the relocation design in any way 

that could require additional cost or further environmental analysis. 

 EJ&E, with CN’s cooperation, has continued its negotiations with the Airport.

The Airport appears to recognize the need for grade and curvature limits.  However, there 

are still a number of difficult issues to work out (including, but not limited to, at-grade 

separation, technical details of track geometry, and compensation). 

 Although CN shares EJ&E’s concerns about the Airport’s proposals, its 

involvement has not adversely impacted negotiations or been the reason why the Airport 

and EJ&E have not reached agreement. 

 EJ&E and Applicants continue to be willing to negotiate with the Airport so as to 

try to work out a solution that meets the Airport’s basic needs for successful future 

operations while not materially interfering with efficient and safe operations of the EJ&E 

6 Page citations to the Airport’s comments are to the unnumbered pages in order. 
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railroad line that for a century has been operating in close proximity to where the Airport 

was later built. 





JOINT VERIFIED STATEMENT
OF

ROBERT T. HOLMSTROM 
AND

PAUL E. LADUE 

 We are: 

Robert T. Holmstrom, CN’s representative on the Chicago Transportation 
Coordination Committee (CTCO), a group that was formed in 2000 to 
help the rail carriers in Chicago manage movements through the Chicago 
terminal area and minimize rail congestion.  I am also CN’s representative 
on the CREATE Project’s Chicago Planning Group (CPG).  I have worked 
for CN since 1968 in several senior operational positions.  I am one of the 
original designers of the CREATE Program and knowledgeable of its 
history, progress and current status, and about Amtrak service over CN 
lines.

Paul E. Ladue, Region Director Contracts & Administration and CN’s 
National Railroad Passenger Corporation (NRPC) Officer.  In these 
positions, I am responsible for CN contracts permitting Amtrak to operate 
on CN, including Amtrak’s agreement to operate to and from Chicago’s 
Union Station over CN’s St. Charles Airline route.  

In comments filed in this proceeding on January 28, 2008, Amtrak stated that it 

opposes CN’s proposed acquisition of the major portion of the Elgin, Joliet & Eastern 

Railway (EJ&E) absent conditions by the Surface Transportation Board (STB) that would 

require CN to preserve its St. Charles Airline route (“Air Line route”) at current operating 

standards and at no additional cost to Amtrak or the State of Illinois (which funds a 

portion of Amtrak’s service), until such time that an alternative routing via Grand 

Crossing is complete and operational.1  Amtrak uses the Air Line route to access 

1 The Air Line route that Amtrak refers to is an 11-mile segment comprised of: (1) the 
St. Charles Airline itself, a 0.7-mile east-west segment in downtown Chicago (SCAL); 
(2) the western approach to the SCAL from the NS/Amtrak diamonds at 21st; and (3) the 
line extending south from the eastern end of the SCAL to 94th Street.  Should the STB 
approve CN’s application, CN expects to relocate its operations off of the Air Line route 
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Chicago’s Union Station for passenger service to and from downstate Illinois points such 

as Champaign and Carbondale.  

CN has subsequently committed to Amtrak that it may remain on the Air Line 

route indefinitely, until the Grand Crossing routing or another alternative acceptable to it 

is available, at costs to be capped at their current level (adjusted only for inflation 

pursuant to the formula contained in the current CN/Amtrak agreement) and at the level 

of operating utility that Amtrak currently enjoys. See Letter of E. Hunter Harrison to 

Senator Richard Durbin, February 14, 2008; Letter of E. Hunter Harrison to Amtrak 

President Alex Kummant, March 10, 2008 (Exhibit A).  Those commitments satisfy the 

conditions that Amtrak has requested in its January 28, 2008 comments filed with the 

STB.  We believe these positive developments resolve the primary concerns of Amtrak 

and its supporters.  Nonetheless, as a number of parties have argued that CN should also 

be required to help fund a new Grand Crossing connection for Amtrak’s use or have 

suggested that CN’s proposed acquisition of the major lines of the EJ&E would 

undermine CREATE, we wish to address those issues.  

Contrary to Amtrak’s assertions, construction of a “Grand Crossing Route,” and 

particularly that of a Grand Crossing connection itself that would enable Amtrak to re-

route its service over to NS’s Chicago line, is threatened neither by CN’s decision “to 

withdraw its funding commitment to CREATE,” nor by “CN’s plans to acquire [EJ&E] 

and reroute its trains over [EJ&E]’s lines instead.”  Amtrak Comments, at 4; Franke V.S., 

at 3, 9, 11-12.  Plans for terminating rail operations along the Air Line route, long a City 

of Chicago goal, date back to the 1980s, before the CREATE Project was conceived.

to the EJ&E, which is not likely to fully occur until the end of 2011.  At such time, 
Amtrak would likely be the sole remaining user of the 11-mile segment.
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Indeed, the current agreement between CN and Amtrak, dated February 1, 1995 and 

running through January 31, 2010, recognizes the potential for a connection to the NS 

line in the vicinity of Grand Crossing, with Amtrak agreeing that should such a 

connection be constructed during the agreement’s term, it would re-route its passenger 

trains via that connection and waive its rights to operate over CN’s Air Line route north 

of 83rd Street. See Agreement Between National Railroad Passenger Corporation and 

Illinois Central Railroad Company, February 1, 1995, Sec. 4.1, at 10-11 (Exhibit B).  CN 

has never committed itself or been responsible for making a financial contribution to a 

connection at Grand Crossing or any other facilities that would enable Amtrak to re-route 

its passenger service.

Neither did CN make any such commitment as part of the CREATE Project.  

CREATE was envisioned as a public/private infrastructure initiative to reduce rail and 

highway congestion, improve rail passenger service, enhance public safety, promote 

economic development, create jobs, improve air quality, and reduce noise from idling or 

slow-moving trains.  On June 14, 2003, when the Association of American Railroads 

(representing participating railroads including CN and Amtrak), the Illinois Department 

of Transportation, and the Chicago Department of Transportation entered into a Joint 

Statement of Understanding (JSOU) initiating the project, it was estimated that CREATE 

would cost approximately $1.53 billion, with the rail participants collectively to 

contribute $232 million to pay for the estimated railroad benefits of the Project, and the 

remaining $1.3 billion to be funded from federal, state and local sources to pay for the 

Project’s public benefits.   JSOU, Art. II, Sec. 6 (Exhibit C). 
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The JSOU recognized, as an important part of CREATE, the City of Chicago’s 

interest in the termination of CN’s rail operations through the City along CN’s line over 

the SCAL and certain related connecting properties along the Air Line route and its 

eventual acquisition by the City for development purposes.  JSOU, Art. II, Sec. 15.  The 

parties thus provided in CREATE for the construction of a new line for CN as part of 

what is called the Central Corridor.  As the only railroad that would be required to 

relocate its operations to a new route, it was well accepted that CN’s contribution to 

CREATE was to be solely committed to the rail assets (rail, ties, ballast, and signals) to 

construct the route. See e.g., JSOU, Art. II, Sec. 7.  All other aspects and components 

making up the entire Central Corridor, and the Grand Crossing connection and other 

improvements, were to be funded from federal, state, and local sources.  Nor was the 

connection at Grand Crossing ever viewed as dependent on CN’s Central Corridor route.  

Indeed, the planned connection from CN to NS via Grand Crossing was an independent 

CREATE component long before CN ever agreed to join CREATE and construct a new 

Central Corridor route.2

 The JSOU, as well as the May 6, 2003 Memorandum of Understanding (MOU) 

among the participating railroads (Exhibit D), provided that the railroads’ financial 

contribution and their participation in CREATE were dependent upon full authorization 

and availability of the public funds required for the Project.   JSOU, Art. II, Sec. 6; MOU, 

Sec. 3(c), 4(c).  To implement CREATE, it was expected that approximately $900 

million-$1 billion in federal funds would be required.   

2 While the JSOU technically lists CN as the responsible entity for Grand Crossing, that 
is for design and construction purposes only, not financially. Grand Crossing is 
designated P-4, a passenger project component, and it is well accepted that P-4 is an 
Amtrak component. 
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In 2005, however, in the SAFETEA-LU legislation, Congress authorized only 

$100 million (eventually reduced to $86 million in the appropriation process).  The 

parties to CREATE nonetheless agreed in August 2006 to use the limited federal funds, 

along with certain railroad and state funds, to attempt to move forward with an 

abbreviated implementation of CREATE with Project components along the Beltway and 

Western Avenue Corridors. See Fourth Amendment to the carriers’ MOU (Exhibit E).  

Because CN funds were committed solely to the Central Corridor and because the 

components to be implemented would not benefit CN, the amended MOU excludes CN 

as a financial contributor for this limited CREATE phase.  While the IDOT and CDOT 

agreed in principle to proceed in this manner, a complementary amendment to the JSOU 

has not been executed as yet.

Concerned that CREATE might never receive sufficient public funding to allow 

for its complete implementation, and also that its completion appears to be at best many 

years away, CN began to explore other options to address the ever worsening congestion 

plaguing its operations through Chicago.  Those efforts culminated in its proposal to 

acquire the major lines of EJ&E for $300 million, and to build new connections and 

added capacity costing another $100 million.  If approved and implemented, the proposal 

would allow CN to relocate its operations from its Air Line route.  At that point, a new 

Central Corridor route would no longer be needed for CN, nor would a connection at 

Grand Crossing provide any benefit to CN.

CN has taken every reasonable step to assure that Amtrak service will not be 

disadvantaged by its proposal.  CN made clear in its application that it was not proposing 

to abandon the Air Line route, that before the line could be formally abandoned Amtrak 
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trains would need to be re-routed, and that it would work with Amtrak to try to 

accommodate its interests.  Since that time, CN has taken the necessary steps to assure 

that Amtrak’s current route and service to and from downstate Illinois points via Union 

Station will be preserved for as long as necessary.  As indicated previously, CN has 

committed to allowing Amtrak to remain on the Air Line route, even if CN moves off 

that route, until the Grand Crossing routing (or another routing if it so chooses) is 

complete and acceptable to it.  Further, CN has committed to maintaining that line at its 

current operating standards, and not to increase Amtrak’s costs for use of the line (i.e.,

Amtrak would continue to pay current costs subject to the inflator in its current 

agreement with CN).3  As noted, these commitments satisfy the conditions requested by 

Amtrak in its STB filing. 

Further, the absence of a need for a CN route over the Central Corridor as a result 

of the EJ&E transaction (and the withdrawal of dedicated CN funds for the rail assets of 

that route) does not lessen the chances for realization of public funding for an eventual 

Grand Crossing connection (or for certain Central Corridor components that may likely 

be required by NS to accommodate Amtrak’s relocation) than would otherwise be present 

in the current funding atmosphere.  As explained, the Grand Crossing connection has not 

been, and is not, dependent upon CN’s Central Corridor route, nor was CN ever 

committed to contribute financially to that connection.                   

Although CN would no longer be a financial contributor to the Central Corridor, 

CN would remain an active participant on CPG and in CREATE.  CN believes that 

3  This represents a substantial subsidy of Amtrak’s operations by CN, since, among other 
things, the costs of the Air Line route attributable to Amtrak in accordance with the 
CN/Amtrak agreement would in fact increase significantly if CN withdraws from the 
line.
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through its investment of $400 million in the lines of the EJ&E, plus the additional costs 

for mitigation, CN’s proposed transaction will significantly advance CREATE objectives.  

It would help reduce rail congestion in the Chicago region and allow CN to relocate its 

freight operations from the Air Line route, which has long been sought by the City of 

Chicago.  Moreover, it will accomplish these ends more quickly and with less disruption 

to the surrounding heavily populated community than would construction of the full 

Central Corridor route.4  Instead, using only its own funds and as beneficial for the 

region, CN would rely primarily on improved utilization of the existing lines and right-

of-way of the EJ&E moving through less-populated and less rail-congested areas. 

In short, CN’s proposed acquisition would serve the public interest and the 

interests of freight transportation throughout the Chicago area, including the CREATE 

Project.  Moreover, with CN’s new commitments to satisfy Amtrak’s requested 

conditions, it is abundantly clear that it will also protect and serve the interests of 

Amtrak’s passenger service.  

4   Much of the associated costs of securing property condemnation, regulatory review 
and permitting have always been anticipated to come from public, not railroad, funds, and 
those funds are not yet available.
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VERIFIED STATEMENT OF 
DAVID LOWE 

My name is Dave Lowe.  I am Regional Chief Engineer, Southern Region, for 

Canadian National Railway Company and its railroad subsidiaries (together, “CN”).

(CN’s Southern Region includes all CN lines in the United States, as well as its lines in 

Canada between Winnipeg, MB, and the U.S.-Canadian border at International Falls and 

Ranier, MN.)

I began my career in the rail industry in 1972, when I started work with the 

Engineering Department of Illinois Central Railroad Company (“IC”) in Waterloo, IA.  I 

have held several different positions within the Engineering Department since that time, 

including the years since IC’s acquisition by CN in 1999.  I have a B.S. from Southern 

Illinois University and a M.S. in civil engineering from the University of Illinois. 

I have been involved for several months in dealing with issues raised by CN’s 

agreement to acquire most of EJ&E’s rail assets, particularly with respect to rail design 

and operations and other issues raised by the plans of Gary/Chicago International Airport 

Authority (“the Airport”) to extend its runways, which were built adjacent to the existing 

rail lines of EJ&E and other railroads.  More recently, I have been asked to evaluate the 

physical feasibility of a build-out of a rail line from the American Chemical Service, Inc. 

(“ACS”) facility in Griffith, IN, to obtain competitive rail service from CN, as described 

in the comments filed by ACS.  I have been asked by CN to provide this verified 

statement in response to the comments of both the Airport and ACS. 
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I. AMERICAN CHEMICAL SERVICE, INC. (“ACS”) 

 Although ACS is exclusively served by EJ&E at its facility at Griffith, IN, ACS 

claims that the proposed CN/EJ&EW Transaction would reduce the competitive restraint 

that the possibility of a build-out by ACS to the nearby CN track exercises on EJ&E’s 

rates and service offerings.  Opposition Statement and Request for Conditions [of 

American Chemical Service, Inc.] at 2 (“ACS Comments”).  David Tarpo, ACS’s plant 

manager, claims, in a verified statement filed in support of the ACS Comments, that a 

build-out by ACS, enabling it to receive rail service from CN, “could be easily 

accomplished over the right-of-way of the former Interchange Track [i.e., the track that, 

before CSXT abandoned its line through Griffith, IN, in 1981, connected the CSXT and 

CN lines].”  ACS Comments, Verified Statement of David Tarpo at 2 (“Tarpo V.S.”).   

Mr. Tarpo further states that “[t]he grading of the right-of-way of the former Interchange 

Track remains distinctly visible,” suggesting that ACS therefore could “build-out 

trackage easily and inexpensively” be reinstalling track on that right-of-way that would 

connect its industry tracks to CN’s line. Id.

 In order to evaluate ACS’s assertions, I have examined CN’s track charts for the 

line adjacent to ACS’s property, aerial photographs available on Google Maps, and the 

ACS Comments, including Mr. Tarpo’s supporting verified statement.  That examination 

leads me to conclude that ACS seriously underestimates the physical difficulties of 

constructing and operating a build-out to CN’s line. 

 Mr. Tarpo’s verified statement includes, as Appendix DT-1, a copy of the July 1, 

1981, agreement between EJ&E and ACS regarding the terms of EJ&E’s physical access 

to the ACS facility at Griffith.  Exhibit A to that agreement is a print that maps the 
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relevant features in the vicinity of ACS’s plant, including the EJ&E and CN lines, ACS’s 

industry track, the EJ&E track that leads to the industry track, and the former interchange 

track.  According to the map, the track owned by EJ&E extends from a point on EJ&E’s 

main line west of the crossing of the EJ&E and CN rail lines, curves across the right-of-

way of the former CSXT line, and ends at a point marked as “C” on the map.  The map 

shows that at that point the track branched out in a wye, with one branch constituting 

ACS’s industry track and extending to the ACS facility (found in the lower right corner 

of the map), and the other constituting the interchange track leading to CN’s main line.  

(Section FIRST, paragraphs C and D, of the agreement indicate that EJ&E’s ownership 

ends at point “C” and that ACS owns the track extending beyond that point to its plant.  

The agreement does not identify the owner of the interchange track.)

 It is clear from looking at the map that ACS cannot easily build out to CN by 

simply restoring the former industry track on the existing right-of-way.  If that were done, 

trains would be unable to move between the ACS plant and CN’s line without using 

EJ&E’s track, because the tracks would not be aligned to permit a direct movement 

between the industry track and the former interchange track.  Instead, a train moving 

from CN’s line onto the interchange track would have to proceed past point “C” onto 

EJ&E’s track, then reverse direction and back up through point “C” onto the ACS 

industry track.  Similarly, a train moving from the ACS industry track to CN’s line would 

have to back up from the industry track, through point “C” onto EJ&E’s track, then 

reverse direction and move forward through point “C” onto the former interchange track 

in order to make a head-on movement onto the CN line.  If, alternatively, it were 

proposed to build a connection between ACS’s industry track and the interchange track 
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so that trains could move directly from one to the other without using EJ&E’s track, the 

map indicates that the curvature of the connection would be too tight.

 I conclude, therefore, that a build-out from ACS to CN’s line would require 

construction of a new connection that would not use the right-of-way of the former 

interchange track.  This connection could be built across property that is west of the ACS 

plant and east of the interchange track right-of-way.  It would require installation of a 

turnout in the CN mainline and a turnout in ACS’s industry track, with construction of 

1,575 feet of track between the two turnouts.  I have attached an illustration of this 

connection to my statement.  However, the turnout on CN’s line would be located within 

the limits of the Griffith interlocker, and would therefore require CN to incur costs for 

additional signaling.  Moreover, it appears from the limited plant layout information 

provided by ACS in its Comments that an additional turnout may be needed in the plant 

in order to permit the CN locomotives to run-around the cars to switch the plant.  It also 

appears from aerial photography of the land involved that the new connection would 

affect wetlands, and that the impact on those wetlands would need to be mitigated.   

 Providing service using this new connection would present operational 

difficulties.  An eastbound CN train switching the plant would have to stop somewhere 

between Main Street and Kennedy Avenue (to the west of the CN-EJ&E crossing), 

assuming the train was short enough to fit, then cut off the ACS cars and move them 

across Broad Street and onto the new build-out connection; a westbound CN train would 

have to stop somewhere between Colfax Street and Reder Road, then cut off the ACS 

cars, move them forward across Colfax Street and past the turnout to the new build-out 

connection, then back up through the turnout onto the build-out track.  Either move could 
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increase traffic delays in the area by requiring additional blockage of the road crossings at 

Broad or Colfax Street. 

 I estimate that the cost of this new connection would be approximately $540,000 

for the portion of the construction on CN property (including signals), and approximately 

$1,200,000 for the ACS’s portion of the construction (including embankment work, 

drainage, any utilities, and wetland mitigation and permitting, but not including any land 

acquisition cost that might be required). 

 Because of the significant construction costs (including wetlands mitigation and 

possible land acquisition costs) and possible blockages of road crossings that I have 

described above, I conclude, contrary to ACS’s suggestion, that the construction and 

operation of a build-out from its facility to CN’s line would be neither cheap not easy. 

II. GARY/CHICAGO INTERNATIONAL AIRPORT AUTHORITY 

I have been involved for several months in dealing with issues raised by CN’s 

agreement to acquire most of the EJ&E railroad, particularly with respect to rail design 

and operations and other issues raised by the plans of Gary/Chicago International Airport 

Authority (“the Airport”) to extend its runways, which were built adjacent to the existing 

rail lines of EJ&E and other railroads. 

In particular, I have been involved in addressing proposals by the Airport that 

would require moving the present EJ&E line, which I understand has operated on an 

embankment to which the Airport is adjacent for about a century, since well before the 

Airport was built. 
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One of my responsibilities in 2007 was to become informed about the Airport and 

its plans, particularly as they might affect the operations of the EJ&E line.  After CN 

executed a Share Purchase Agreement with EJ&E on September 25, 2007, EJ&E asked 

CN to sit in on its discussions with the Airport, since, if the Transaction is approved by 

the STB and closed by the parties, the Airport will be dealing with CN rather than EJ&E 

as at present.  We have participated in several meetings along with representatives of 

EJ&E.

CN has continued to confer with EJ&E as it seeks to negotiate in good faith 

toward an agreement that would address the operational problems and safety concerns 

presented by the Airport’s proposal.  The Airport’s response seems to have been that it 

does not want to consider any alternatives to the ones it has proposed.  Although the 

Airport’s difficulties in reaching agreement with EJ&E are not related to the Transaction, 

and would likely continue in the absence of its proposed acquisition of the subject line, 

CN is continuing to work with EJ&E to try to deal with the Airport constructively, in 

hopes of reaching an agreement. 
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VERIFIED STATEMENT 
OF

GERALD P. RADLOFF 

I. INTRODUCTION 

 My name is Gerald P. Radloff.  I am Assistant Vice-President Sales for CN 

Worldwide North America, a subsidiary of Canadian National Railway Company.  My 

background is provided in my earlier Verified Statement included in the Application at 

59-77.

II. CN’S REPUTATION FOR EXCELLENT SERVICE 

 Several commenters have spoken about service on the lines of the former 

Wisconsin Central after CN acquired it in 2001.  First, I want to note that CN places great 

weight on customer service.  It has received numerous awards from customers for its high 

level of service.  For example, in just the last several months, in September 2007 

VeraSun Energy named CN its Preferred Transportation Supplier, and in December 2007 

Evergreen Shipping gave CN its Vendor of the Year Award. 

III. CN’S TRACK RECORD OF SMOOTH IMPLEMENTATION OF ACQUISTIONS 

 Having implemented three major or significant railroad acquisitions in the United 

States in the past ten years without mishaps, CN has valuable experience in doing so and 

in dealing with problems – anticipated and otherwise – that they can present.  In CN/IC

and CN/WC, though the Surface Transportation Board had initially provided for an 

oversight period to address matters such as changes in service, it terminated the oversight 
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early as unnecessary.  In CN/IC the Board formally terminated the oversight proceeding 

early, as no longer needed. 

IV. CN’S EXPERIENCE IN WISCONSIN AFTER CN/WC

 Several comments include second- or third-hand references to events following 

implementation of CN’s acquisition of WC.  CN is not aware of formal complaints to the 

Board about its actions following acquisition of WC having been raised in the oversight 

process.  In CN/GLT, there was a complaint by Ispat about service involving winter 

shipments of ore in aging cars CN acquired in CN/WC, but the Board denied relief, 

finding it to be a contract matter. 

 Such complaints were, however, the subject of a hearing conducted in Wisconsin 

in September 2006 by the Wisconsin Public Service Commission and the Wisconsin 

Department of Agriculture, Trade and Consumer Protection.  CN voluntarily participated 

in that hearing and submitted a statement by James M. Foote, Executive Vice President - 

Sales and Marketing, a copy of which is attached. 

V. INTERCHANGES 

 Based on my marketing experience, I believe that requests for rate and practice 

guarantees or freezes beyond what is covered by the commitments CN has made, and that 

were endorsed by NITL, should be denied because they tend to be impractical, 

inefficient, and anticompetitive. 

 CSX’s request for a freeze on interchanges is not the same as CN’s agreement to 

maintain open gateways.  The rationale for CN’s agreement to maintain open gateways 
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on commercially reasonable terms does not apply to maintaining particular interchanges, 

which are often governed by agreements. 

VI. BUILDOUTS 

 American Chemical Service, Inc. (“ACS”), whose facility in Griffith, IN, is 

exclusively served by EJ&E, claims that presently has the opportunity to build out to 

CN’s rail line in order to obtain competitive rail service, that this option exercises 

competitive restraint on EJ&E, and that the proposed Transaction, by bringing the CN 

and EJ&E lines under common ownership, would eliminate that competitive restraint.  I 

am familiar with ACS’s situation, as I was when I prepared the Verified Statement that 

was submitted with the Application.  At that time, CN was unaware of any 

communications by ACS raising the possibility of a build-in to or a build-out from its 

facility, or of any internal discussions within CN regarding the possibility of a build-in or 

build-out.  We continue to be unaware of any such communications or discussions (other 

than discussions in preparation for CN’s reply in this proceeding).  And there is nothing 

in ACS’s Comments that gives me any reason to question my earlier opinion that “build-

in/build-out possibilities are not presently constraining CN’s or EJ&E’s rates or service 

offerings at points [such as Griffith] where there lines approach each other.”  CN-2 at 71. 

CN has too little to gain for it to be interested in a build-in or build-out that would 

enable it to compete for ACS’s business.  Evidence submitted by ACS shows that ACS 

only shipped and received 167 carloads of freight in 2007, all of which moved to or from 

points served by BNSF, KCS, NS, or UP, and none of which moved to or from CN-

served points.  Thus, any ACS traffic that CN might gain from competition with EJ&E 
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would have to be interchanged; of the 2007 traffic, 80 carloads (originating on UP at 

Taft, LA) would be interchanged at Salem, IL, 6 carloads (terminating on KCS at Verona, 

MS) would be interchanged at Jackson, MS, 10 carloads (terminating on either BNSF or 

KCS at Tupelo, MS) would be interchanged at Memphis or at Jackson, and the rest would 

be interchanged at Chicago.  Thus, for 71 carloads, CN could expect no more revenue 

than what it would earn on the short haul to or from Chicago, and any reductions in 

ACS’s rail rates resulting from CN competition for this traffic would therefore be 

minimal.  While CN might have the opportunity to earn greater revenue on the remaining 

80 cars from Salem, or the 16 cars to Memphis or Jackson, it is still unlikely that CN 

could offer rates so much lower than EJ&E’s rates for this relatively small volume of 

traffic that it would make sense for ACS to invest the significant resources needed for a 

build-out.1  In the absence of any evidence that such a build-out would be worthwhile, I 

must conclude that the possibility of a build-out is extremely remote, and is not 

exercising any competitive restraint on EJ&E today. 

1 I understand that Dave Lowe, CN’s Regional Chief Engineer for the Southern Region, 
testifies that it would cost ACS approximately $1.2 million for the build-out, not 
including land acquisition costs.  Verified Statement of Dave Lowe at 5. 
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VERIFIED STATEMENT 
OF

GORDON T. TRAFTON II 

My name is Gordon T. Trafton II.  I am the Senior Vice-President, Southern 

Region for Canadian National Railway Company.  I am responsible for the Southern 

Region's Operations, Mechanical, Sales and Engineering functions. 

I hold a Bachelor of Science degree in Transportation and Traffic Management 

from the University of Colorado.  I was employed by Burlington Northern Railroad 

Company (“BN”) from 1978 through 1995, and held a variety of positions during my 

employment tenure at BN, including General Manager of Service Design (1992-94) and 

General Manager of Network Planning and Scheduling (1994-95).  I joined Illinois 

Central Railroad in 1996, serving first as General Manager Transportation, and then as 

Vice President Transportation and Information Systems and Services.  In 1999, after the 

merger of CN and IC, I became Vice-President, Operations Integration at CN.  I was 

appointed to my current position at CN in June 2003. 

In this statement I have been asked to address a number of matters relating to 

Metra and one issue concerning CSXT. 

CN has a long and largely successful working relationship with Metra, and has 

historically cooperated with Metra on matters that impact the operation of commuter rail 

over, or across, CN’s freight lines.  Specifically with regard to the STAR Line issue, CN 

has been reasonable in its discussions and dealings with Metra and supports a cooperative 

approach.  In that spirit of working together, CN has agreed to cooperate with Metra on 

the Star Line, including abiding by the Letter of Understanding between Metra and EJE 

and exploring with Metra the possibility of using EJ&E right-of-way and the possible use 
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of track facilities.  CN is also willing to work with Metra on issues arising from other 

proposed services that Metra hopes one day to offer.  For example, once Metra’s 

proposed Southeast Service is closer to being finalized, CN is agreeable to discussing 

Metra’s plans for operating the line. 

CN believes, however, that Metra’s request for conditions regarding the West 

Chicago and Barrington interlockings is unfounded.  CN has determined that there exists 

adequate capacity for purposes of dispatching the Barrington and West Chicago 

interlockings for Metra’s trains.  CN is willing to work cooperatively with Metra and UP 

to address possible future traffic growth, but we don’t know when this might occur or 

what those future schedules might be.  As a scheduled railroad, it is critically important to 

CN that our trains are where they are supposed to be when they are supposed to be there.

Insufficient capacity at any of the interlockings along the EJ&E would seriously interfere 

with our ability to meet our customers’ needs.  CN is not aware of any analysis conducted 

by Metra indicating that there would not be sufficient capacity for purposes of 

dispatching the Barrington or West Chicago interlockings. 

CN has also determined that the curfews sought by Metra are unnecessary and 

would only inefficiently constrain freight operations, which would have the perverse 

effect of creating a capacity problem that would not otherwise exist.  As our objective is 

to operate a scheduled railroad, CN has experience in running freight trains during short 

windows between passenger trains without causing  interference with passenger service. 

It is not only unnecessary for EJ&E to cede control of the Barrington and West 

Chicago interlockers to Metra, doing so would not improve overall operations; if 

anything, it would create problems.  For one, Metra does not own either line that passes 
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through the interlocker.  It does not even operate the passenger trains along that line – 

they are operated by UP through a Purchase of Services Agreement.  Allowing a new 

party – a party that neither owns the lines nor operates the trains passing through the 

interlocker – to control an interlocker is virtually unheard of.  This is especially true 

where there have been no historical operational problems nor anticipated future problems. 

With respect to CSXT, I participated in the discussions between CN and CSXT 

regarding possible interchange locations in and around Chicago.  Throughout these 

discussions, CN has consistently made it clear that although it has no plans to unilaterally 

modify interchange points with CSXT, it would not cede its right as a receiving carrier to 

do so.  Furthermore, in committing in its Application to keeping all gateways open on 

commercially reasonable terms, CN was not indicating that it intends to freeze in place 

all existing interchange locations.  Indeed, CN made clear in the Application that it was 

considering moving some interchange locations. See, e.g., CN-2 at 217.  CN believes its 

intentions in making that commitment were clear, and it is unreasonable to interpret that 

commitment in the manner contemplated by CSXT. 





BEFORE THE SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 35087 

CANADIAN NATIONAL RAILWAY COMPANY 
AND GRAND TRUNK CORPORATION 

– CONTROL  – 
EJ&E WEST COMPANY 

SUPPLEMENTAL VERIFIED STATEMENT
OF

CHRISTOPHER A. VELLTURO, PH.D.

I. QUALIFICATIONS

1. I am the founder and president of Quantitative Economic Solutions, LLC, a 

microeconomic consulting firm located in Cambridge, Massachusetts. I received a 

Bachelor of Science degree (cum laude) in applied mathematics and economics from 

Brown University in Providence, Rhode Island, and a Doctor of Philosophy (Ph.D.) 

degree in economics from the Massachusetts Institute of Technology (MIT) in 

Cambridge.  I have studied structural, regulatory, and competitive issues relating to 

the rail industry for 25 years.  I have published several papers in academic journals 

relating to regulatory and competitive determinants of rail efficiency and viability. 

II. ASSIGNMENT AND CONCLUSIONS

2. I previously submitted a Verified Statement to the Board (“Original Verified 

Statement”)1 that addressed the competitive ramifications of Canadian National’s 

(“CN”) proposed acquisition of the principal freight railroad assets of Elgin, Joliet 

1 CN-2 at 79-173.
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and Eastern Railway Company (“EJ&E”).2  I found that there will be no reduction in 

competition for any rail traffic as a result of the proposed transaction. 

3. I understand that, subsequently, certain shippers have raised concerns about the 

impact the proposed transaction on the prices they pay and the quality they receive for 

rail transportation services they currently receive from EJ&E.  These concerns 

include issues raised by: Equistar Inc., Aux Sable, ArcelorMittal, American Chemical 

Service (ACS).3  I refer to these issues collectively as “Shipper Concerns.” 

4. Generally, the stated concerns relate to specific origin points of the shippers currently 

served by EJ&E.  Some shippers express concerns that they will be subjected to 

inefficient routing through their bottleneck EJ&E access to other railroads, as CN will 

inefficiently route such traffic over CN.  When considered in the well established 

“one lump” assessment of such bottleneck issues, these concerns are not warranted. 

5. In addition, certain shippers express concerns that quality of service may fall and 

prices may rise due to various changed incentives if the proposed were to proceed 

without modification.  I have seen no evidence put forward by shippers consistent 

with these possible effects.  My economic assessment of these issues also finds that 

such concerns are unwarranted, as the transaction provides no opportunity for CN to 

implement such changes.   

2 In this proceeding, CN is seeking regulatory authority to acquire control of EJ&E West 
Company (“EJ&EW”), which is proposed to be created as a subsidiary of EJ&E and to 
which EJ&E proposes to transfer all of EJ&E’s rail lines and related west of Buchanan 
Street in Gary, IN (plus the Dixie and hump leads near Kirk Yard in Gary).  EJ&E would 
retain ownership of the remainder of its present rail lines and would be renamed the 
“Gary Railway.”  I understand that Gary Railway would continue to be owned by United 
States Steel Corporation (“USS”) and would serve five shippers in Gary, including the 
Gary Works of USS itself.   

3 Equistar Chemicals, LP, Petition To Deny, Or In The Alternative, Request For 
Imposition Of Conditions (filed Jan. 28, 2008); Aux Sable Liquid Products, LP, 
Opposition Statement And Request For Conditions (filed Jan. 28, 2008); ArcelorMittal 
USA Inc., et al, Comments And Requests For Conditions (filed Jan. 28, 2008) (ARCM-
2); American Chemical Service, Inc., Opposition Statement And Request for Conditions 
(filed Jan. 28, 2008). 
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III. ANALYSIS OF SHIPPER CONCERNS – GENERAL CONSIDERATIONS

A. Established “One Lump” Assessment of End-to-End Mergers 

Removes “Neutral Access” Concerns 

6. The Shipper Concerns generally include some element of adverse effects due to what 

they assert is the bottleneck position of EJ& E at their facilities.4  The general concern 

cites changed circumstances specific to the proposed transaction that will alter the 

control of these EJ&E assets in a way that will weaken/eliminate the rail service 

options available to the shipper and result in higher prices or poorer service.

7. As an essential point of analytic departure, I note where bottlenecks already exist, the 

end-to-end merger of such bottlenecks with another road have long been established 

by the STB and the Courts to result in no incremental concern for adverse competitive 

effects.  Under this “one lump” theory, the bottleneck railroad is recognized to 

uniquely control the rents (or economic profits) associated with a rail shipment, and 

the integration of this railroad into an end-to-end third party system provides no 

incremental incentive to raise prices or diminish service quality. 

8. The Court of Appeals reviewing the merger of Union Pacific and Southern Pacific 

recognized that the “one lump” theory is a “broadly accepted economic proposition.” 

Western Resources, Inc. v. STB, 109 F.3d 782, 788 (D.C. Cir. 1997).  In my Original 

Verified Statement in this proceeding, I attached my verified statement in the CN-

Wisconsin Central proceeding, which included a discussion of the “one lump” theory.  

See CN-2, at 128-130, 154-55.  The Board has utilized the theory to establish a 

4 The two shippers that express vertical foreclosure concerns – Aux Sable and Equistar – 
recognize that CSX also has access to their facilities.  Aux Sable asserts, however, that 
“CSX’s service has not been nearly as responsive to [Aux Sable’s] needs” as EJ&E’s 
service.  Van Winkle V.S., at 12.  Equistar asserts that “CSXT is unable to furnish the 
necessary storage to support [Equistar’s] East Morris plant’s needs.”  Equistar Pet., at 2.
Neither of these assertions suffices to show that EJ&E has the presumed monopoly power 
of a bottleneck carrier.  That one of two carriers capable of providing rail service to a 
facility is superior to the other does not mean that the superior carrier is a bottleneck 
carrier; it just means that it is the better competitor.  This issue need not be pursued, 
however.  For the reasons I discuss in the text, the Transaction will not have 
anticompetitive effects even if EJ&E has monopoly power as a bottleneck carrier.
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presumption with these elements: 

there is but one monopoly rent in a movement involving one or 
more bottleneck carriers;  

a bottleneck carrier has an incentive to extract all of that rent 
through its divisions with other carriers;

the bottleneck carrier has an incentive to maximize the size of the 
rent by causing the total end-to-end rate that the shipper pays to be 
at the level that maximizes net revenue for the traffic;  

a merger of a bottleneck carrier with a connecting carrier that faces 
competition on its routes, or with another bottleneck carrier, does 
not increase the ability of the bottleneck carrier to extract the rent  
or increase the total end-to-end rate. 

These elements have been discussed in many ICC and Board cases, including CSX

Corp. – Control & Op. Leases Agreements – Conrail Inc., 3 S.T.B. 196, 266-69 

(1998); Burlington N. Inc. – Control & Merger – Santa Fe Pac. Corp., 10 I.C.C.2d 

661, 747-57 (1995); Union Pac. Corp. – Control – Mo. Pac. Corp.- Western Pac. 

Corp., 366 I.C.C. 462, 537-42 (1982).

9. The ICC and STB have also recognized that both bottleneck and competing carriers 

have an incentive to choose the most efficient connecting carriers (those with the 

lowest variable or incremental costs for the move), and that a merger of a bottleneck 

carrier with a connecting carrier that faces competition on its routes does not change 

the incentive of the bottleneck carrier to utilize the most efficient connecting carriers, 

even when doing so entails a joint-line alternative to its own post-merger single line 

move. Norfolk S. Corp. – Control &  Consolidation Exemption – Algers, Winslow & 

W. Ry. Co., STB Finance Docket No. 34839, slip op. at 9 (served Feb. 15, 2007); 

UP/MP/WP, 366 I.C.C. at 538.

B. Source Competition at Shipper Delivery Destinations Constrain 

Delivered Product Prices and Rail Transportation Rates 

10. As I reviewed extensively in my Original Verified Statement in this matter, a 

reduction in transportation service quality, or an increase in transportation rates that 

lead to price increases in a delivered good to a given destination, render the delivered 

products relatively uncompetitive in their destination marketplaces.  With significant 
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competition at the destination from products generated at other origins, an increase in 

price from a subject origin/plant (or diminution in delivery time or convenience) will 

be defeated by customers at the destination turning to alternative source of supply, 

including sources which the railroad whose pricing incentives are under scrutiny do 

not serve.  As noted in my Original Verified Statement, this competition from 

multiple origins at a common destination (“Origin Competition”) keeps rails rates 

competitive from multiple origin points serving (or potentially serving) a common 

destination.  Any assessment of potential competitive concerns that fails to undertake 

any such analysis of the destination marketplace does not provide an adequate 

economic basis to conclude that any adverse economic outcome may arise.  Without a 

decrease in competition, there is no increase in market power, and, therefore, no 

increase in the ability to raise prices or reduce service.

IV. ASSESSMENT OF SPECIFIC SHIPPER CONCERNS RAISED

A. Equistar Inc. 

11. Equistar Inc. produces polymers at its plant in East Morris, Illinois.  The facility is 

currently served via rail by EJ&E.  EJ&E, along with CSXT, offers rail service into 

the East Morris facility.  At present, Equistar utilizes EJ&E for its rail freight services 

into and out of the East Morris facility.  Equistar also utilizes certain storage facilities 

owned by EJ&E. 

12. Equistar’s concerns appear to relate to two issues: 

the CN transaction will eliminate the neutral connection options 
available presently through an independently owned EJ&E; 
the quality of service currently provided by EJ&E will not be 
provided by CN – in particular, Equistar’s access to the storage 
facilities of EJ&E may be compromised. 

Equistar asserts that CSXT does not represent a viable current or potential shipment 

option out of the facility, due to storage limitations at CSXT. 

13. From an economic standpoint, these concerns are not created by, nor exacerbated by, 

the proposed transaction.  With respect to neutral connection options, Equistar’s 

theory appears to be that CN will take bottlenecked traffic from Equistar and route 
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over routes of CN’s choice, thereby harming Equistar’s competitiveness.  This claim 

is inconsistent with the STB’s and judicial findings as to the one-lump nature of 

competitive effects at bottlenecked facilities.  To the extent there are economic rents 

or profits to be gained by EJ&E as a result of the existing bottleneck situation, the 

integration of EJ&E into CN has no effect on the nature of such profits, or the 

ultimate rates paid by Equistar.  CN will have no more incentive or ability than EJ&E 

does today to increase the total rate that the shipper pays for the end-to-end move.  

Equistar makes no suggestion that the existing competitive constraint – whatever it 

may be (for example, geographic or modal competition) – on that total rate will be 

weakened by the Transaction.  And, it is in the merged entities’ best interest to see 

that Equistar volume is transported on the most efficient routes possible (including 

those of other roads), as this leaves the greatest portion of the economic profits 

associated with Equistar’s traffic available for appropriation by the bottleneck access.  

14. With respect to the storage facilities, Equistar implies that any system restructuring 

CN may undertake as a result of the transaction may compromise the availability of 

these facilities, and that CSXT is unable to provide a credible alternative.  I have seen 

no evidence (nor has Equistar provided any, to my knowledge) that there is any nexus 

between any proposed restructuring by CN, post-transaction, and the availability of 

the subject storage facilities.  The concern seems to be based upon conjecture. 

15. Moreover, even assuming, arguendo, that CN were to implement a restructuring plan 

that compromised the subject storage facilities in return for more efficient operations 

generally, Equistar has offered no evidence to establish that any such restructuring 

does not benefit the public interest generally.  Indeed, given the high fixed cost nature 

of rail operations, rail freight operators seek to utilize their systems to the utmost – 

that is, maximize output.  Any CN restructuring would most likely be undertaken to 

expand CN’s output compared to levels that would be achieved absent such a 

restructuring. 

16. Expanding output is recognized as a pro-competitive result of economic activity and 

is to be encouraged from an economic standpoint.  When a company expands its 

output, this implies that consumers have found that company’s product/service to be 
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of superior quality (and/or at a superior price) than the product/service they were 

purchasing before.  Equistar offers no reason to question this well-established 

expectation. Any restructuring by CN that results in output expansion, therefore, can 

be expected to generate positive net benefits to the U.S. economy.   

17. Further, I am also aware of no evidence that demonstrates the inability of CSXT – 

either alone or in concert with Equistar – to develop reasonably competitive storage 

facilities, or credibly threaten to do so should an opportunity arise (such as the posited 

limitation of such facilities, post-transaction). 

18. Equistar’s assessment of potential competitive concerns fails to undertake any  

analysis of the destination marketplaces for its polymers produced at the East Morris 

plant, and therefore provides no economic basis to conclude that any adverse 

economic outcome may arise.  By contrast, my detailed analysis of potential 

competitive concerns in my Original Verified Statement, including on a source- 

competition basis, did not identify polymers as a competitive concern at any 

destination locale.  That analysis, complemented by Equistar’s failure to provide any 

contrary analysis, demonstrates that there is no potential for any competitive concern 

with respect to the delivery of polymers from Equistar’s East Morris plant.

B. Aux Sable 

19. Aux Sable operates a plant at Channahon, Illinois that produces propane/butane from 

pipeline-based natural gas sources.  Like Equistar, Aux Sable ships tank cars via rail 

from its facility from EJ&E’s East Morris operations.  Indeed, Aux Sable’s concerns 

mirror those of Equistar, namely, that CN will have an incentive to eschew neutral 

access to third party carriers from EJ&E’s tracks out of East Morris in favor of CN 

routes; and that CN will not maintain service quality at levels essential to the 

competitive operation of the Aux Sable plant. 

20. Aux Sable’s claims do not withstand economic scrutiny for the same reasons that 

Equistar’s claims fail.  The “one lump” assessment of competition embraced by the 

STB and the Courts recognizes that an end-to-end rail transaction involving a 

bottleneck access point generates no incremental competitive harm to shippers.  Aux 
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Sable’s claim that CN will not have a comparable interest in maintaining service 

levels is also misplaced, as Aux Sable provides no basis for the claim that any CN 

restructuring will necessitate (or, even render more attractive) a diminution of service 

quality at East Morris. 

21. Aux Sable also provides no analysis of the nature of source-based competition that its 

rail-delivered propane and butane products face at its various delivery destinations.

Without any such assessment, there is no reliable assessment of whether increases in 

price/decreases in service quality represent competitive possibilities, post-transaction.  

The analysis that I provided in my Original Verified Statement indicates that there are 

no competition concerns with respect to the Transaction, including origin-competition  

concerns, with respect to propane/butane anywhere in the route-structures of the 

proposed CN-EJE system.  Thus, the Transaction will not create opportunities for CN 

to offer uncompetitive services to Aux Sable. 

C. ArcelorMittal

22. ArcelorMittal owns and operates a series of steel production facilities and steel 

finishing facilities in the Mid-West.  ArcelorMittal’s filings indicate concerns 

surrounding its twin steel production facilities in Indiana Harbor and its plate mill in 

Gary.5  The Indiana Harbor facilities are currently served by EJ&E and IHB, and the 

plate mill is served by EJ&E.  The EJ&E assets that serve Indiana Harbor are being 

acquired by CN under the proposed transaction; those serving the plate mill will 

continue to be owned by U.S. Steel as the Gary Railway. 

23. ArcelorMittal’s concerns relate to the incentive of CN to offer effective competition 

to the IHB at Indiana Harbor.  ArcelorMittal posits that CN regards the EJ&E assets it 

is acquiring merely as a means to bypass Chicago, that it will “lack . . . interest in or 

focus on local rail customers such as ArcelorMittal” (ARCM-2 at 4), and that CN 

5 ArcelorMittal also provides a laundry list of miscellaneous concerns surrounding 
various logistics/equipment availability issues.  In their assessment, I see no basis as to 
why these issues will arise as a result of the transaction where they have not previously 
been evident.  In any event, the analyses I provide herein applies to these various 
concerns as well. 
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consequently will not provide comparable service to that currently provided at 

Indiana Harbor, and ArcelorMittal’s ability to “play off” IHB and CN for competitive 

pricing will not be equal to that provided by IHB and EJ&E.  ArcelorMittal also 

expresses concern that the Gary Railway will focus on U.S. Steel to the detriment of 

ArcelorMittal’s Gary Plate Mill.  

24. With respect to the  facilities at Indiana Harbor, Arcelor Mittal’s assertions (like those 

put forward by Equistar) fail to identify any nexus between any restructuring of the 

EJ&E assets as part of CN that lead to any reduction in incentives for CN to serve 

customers at Indiana Harbor.  Rather, with greater realized economies of scale/scope 

from the transaction, marginal traffic can be served at lower marginal cost, creating 

more incentives for CN to retain business such as that afforded at Indiana Harbor. 

25. With respect to the ArcelorMittal Gary Plate Mill, the only basis provided for these 

concerns is the assertion that U.S. Steel will provide a large portion of Gary’s 

business (though this figure is not provided). The fact is, however, that EJ&E is today 

owned by U.S. Steel, and after the Transaction the portion of the former EJ&E that 

constitutes the Gary Railway will still be owned by U.S. Steel.  ArcelorMittal gives 

no reason to believe that U.S. Steel’s incentives concerning rail service to shippers on 

the Gary should be different, and adverse to such shippers, in comparison with what 

they are today. 

26. Finally, consistent with all the shipper assertions, ArcelorMittal appears to have given 

no consideration to the constraining impact that source based competition imparts on 

delivered product pricing to the destinations served by the ArcelorMittal facilities at 

issue.  My analysis of such competitive concerns in my Original Verified Statement 

found no potential for anti-competitive pricing/service quality effects for the products 

and origins at issue in the ArcelorMittal filings.  

D. American Chemical Service (ACS) 

27. ACS produces chemicals at the subject facility located in Griffith, Indiana.  In 2007, 

167 total carloads of vegetable oil/modified vegetable oil were shipped into/out of the 
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Griffith facility via rail.6  All rail traffic arrived at/departed from the Griffith facility 

on lines purchased by ACS in the 1980s and deeded to EJ&E. 

28. ACS expresses general concerns about whether CN will maintain service quality and 

access along the lines of the other shippers assessed in this report.  As the same 

considerations that indicate no such post-transaction effects will arise for the other 

shippers apply here as well, I will not repeat them. 

29. ACS indicates it has historically used the potential for a build-out to CN-operated 

tracks to discipline the prices it receives over existing tracks to its facilities operated 

by EJ&E.  ACS expresses concern that the proposed transaction will eliminate this 

competitive threat (as CN will now own the EJ&E assets at issue) and that the 

transportation prices paid at the Griffith facility will rise (or, equivalently, service 

quality per unit price paid will fall).   

30. For the elimination of such a build-out threat to result in increased prices, the 

prospective build-out must have represented a credible threat (from an economic 

standpoint) – that is, the rival railroad (here EJ&E) must have been genuinely 

convinced that the construction of such a build-out was feasible.  Further, such a 

constraint must have been the constraint that was binding the prices charged by 

EJ&E.  In other words, there must not have been some alternative competitive 

constraint that held EJ&E prices below the prices implied by the threatened build-out 

to the CN-operated tracks.  ACS offered no evidence to demonstrate any of these 

elements. 

31. I understand CN asked ACS in discovery for evidence indicating that the threat of a 

build-out had ever in fact been expressed to EJ&E or CN.  ACS asserts in its 

responses that “the feasibility of a build-out was never questioned inasmuch as the 

route of the former EJ&E (C&O)-CN interchange track is distinctly visible.”  Resp. 

and Obj. To Appl. First Set of Interrog. And Doc. Req., ¶¶’s 1-2 (Interrog.), 1-4 (Doc. 

Req.).  The visibility of some track obviously says nothing about whether the track 

6 The ACS filings indicate additional volumes were shipped out from the Griffith facility 
using other transportation modes; no data on the traffic split among modes of 
transportation utilized have been provided. 
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presents an economic, operationally feasible, environmentally acceptable, build-out 

possibility, or whether EJ&E (or even ACS itself) understood the track to present 

such a possibility.  ACS’s filings in this proceeding present no plan or analysis that 

addresses, let alone demonstrate, the viability of the build-out.  It does not appear that 

EJ&E has been presented with a build-out option to the CN-operated tracks as a 

credible alternative to its service to the Griffith facility.   

32. In his Verified Statement in the Application, CN’s Gerald Radloff testified that he is 

“familiar with all five of the locations where CN tracks are in the vicinity of EJ&E 

tracks” and that he is “not aware of any proposal by CN to obtain access to an EJ&E-

served shipper by building a new rail line from its track to the shipper’s facility, or by 

the shipper to obtain CN service from CN by building a line out to CN’s track.”  CN-

2, at 70-71.  My understanding is that CN has not undertaken any financial or design 

work , engineering/surveying work, or evaluation of the environmental/regulatory 

issues (other than in connection with rebuttal testimony in this proceeding by CN’s 

Regional Engineer for the Southern Region).  ACS has not shown that this alternative 

was a credible threat to EJ&E. 

33. My analyses of competition (including source competition) in my Original Verified 

Statement indicate that the Transaction will not increase the incentive or ability to 

raise prices (or diminish service) to any destination served by the Griffith facility.    

Thus, my analyses of such competitive concerns in my Original Verified Statement 

found no potential for anti-competitive pricing/service quality effects from the 

Transaction for the vegetable oil products at issue in the ACS filings.  There has been 

no subsequent demonstration that competition will be reduced by the Transaction. 

V. CONCLUSION

34. My assessment of the concerns surrounding the proposed transaction between CN and 

EJ&E raised by Equistar Inc., Aux Sable, Arcelor Mittal, American Chemical Service 

(ACS) demonstrates that these shippers will not be subjected to higher prices or 

reduced service levels as a result of the transaction.  Their concerns relating to 

“neutral access” to third party railroads once CN owns and operates trackage serving 
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their facilities (that is currently owned and operated by EJ&E) are unwarranted under 

the well-established one-lump theory of rail interline pricing that ensures that 

integrated end-to-end railroads continue to have incentives to find the most efficient 

routes for shipper traffic to its destination.  Further, the absence of a Transaction-

related change in the degree of competition at the destinations of the traffic at issue in 

the Shippers’ Concerns (as determined through the extensive traffic analyses included 

in my Original Verified Statement) ensure that no incremental incentives will arise 

for CN to charge higher prices (or provide reduced service levels) as a result of the 

transaction.  At a more granular level, each of the idiosyncratic concerns raised by 

shippers is also inconsistent with the available evidence on the logistics and historical 

operating characteristics of the shipments at issue.   
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