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BEFORE THE
SURFACE TRANSPORTATION BOARD

Docket No AB-1014

DENVER & RIO GRANDE RAILWAY HISTORICAL FOUNDATION—ADVERSE
ABANDONMENT—IN MINERAL COUNTY, CO

REPLY OF THE CITY OF CREEDE TO ADDITIONAL SUPPLEMENTAL LETTERS OF

THE DENVER & RIO GRANDE RAILWAY HISTORICAL FOUNDATION

The Denver & Rio Grande Railway Historical Foundation (“Foundation™) has
submitted two more letters in this docket, again purportedly pursuant to 49 CFR part 1114,
Subpart A, 1n a continuing effort to attempt to shore up its position that adverse abandonment
should be demied. By letter dated February 25, 2008, the Foundation asked that the Board
take official notice that the Association of American Railroads (“AAR”) recently 1ssued
reporting marks and an AAR accounting code to the Denver & Rio Grande Railroad
Company LLC (“"D&RG"), which the Foundation describes as 1ts “‘opcrating affiliate”. By
letter dated February 29, 2008, the Foundation asked the Board to' take official notice of a
newspaper article about new mineral exploration planned 1n the Creede area as evidence that '
there 1s freight potential for the track 1n the City limits that 1s the subject of the City’s
Application. The City was prepanng its response to the February 25 letter when the February
29 letter was filed To reduce filings, the City here replies to both Foundation letters  As
explained, neither supplemental filing qualifics for submission under 49 CFR § 1114.6.

Nor does either letter provide any basis for denying the City’s Application for Adverse

Abandonment



I February 25, 2008 Letter

The Foundation repeatedly invokes * 49 CFR Part 1114, Subpart A” to submat
additional matenal after the close of briefing 1n this docket So far, none of the Foundation’s
three letters fit within Section 1114.6, which 1s the provision 1n Subpart A providing for
“official notice ™ Section 1114 6 states as follows.

The Board  may take notice of official records, records in other Board proceedings, or
other materials which are othcrwise subject to specific rules governing admussibility
regardless of comphance with the full technical provisions of such rules, where the
admissibility of the evidence 1s for purposes of corroboration of testimony presented or to
evaluate the credibility of testimony or allegations made 1n proceedings where the public
interest 1s not otherwise adequatcly represented by counsel capable of fully complying with
such rules.

The AAR letter 1ssuing reporting marks to the D&RG 1s not an official record of the Board or
other records 1n other Board proceedings. The Foundation does not explain how the AAR
letter corroborates other testimony in this docket The Foundation states that the “Denver &
Rio Grande Railroad Company” 1s “the operating affihate of Denver & Rio Grande Railway
Historical Foundation (the Foundation) which 1s the owner of the Creede Branch and
Respondent 1n the captioned proceeding . . . ." The Foundation describes the 1ssuance of
reporting marks to D&RG as “additional evidence that the Foundation and 1its operating
affiliate are legitimate rai1l carners ” However, the City has never disputed in this proceeding

that the Foundation 1s a class III carner by virtue of 1ts acquisition of the Creede Branch in

Docket No. AB-33 (Sub-No. 1 32X). Thus, thc AAR letter does not corroborate any

' The Foundation’s first letter post closing of bricfing, dated February 14, 2008,
asked the Board to take official notice of its decision 1n Norfolk Southemn Ry. Co —Adverse
Abandonment-—St Joseph County, IN, Dockct No AB-290 (Sub-No 286) (served Feb. 14,
2008) Section 1114 6, however, does not apply to “Board or ICC decisions themselves

City of Jersey City, et al —Petition for Declaratory Order, STB Finance Docket No 34818
(served Dec. 19, 2007), 2007 STB LEXIS 744, at * 9.



testtimony about the Foundation The AAR letter also does not corroborate any testimony
regarding the D&RG, because until the Foundation’s February 25 letter, there has been no
mention of the D&RG 1n this proceeding

Furthermore, “evidence™ that the Foundation and D&RG are “legitimate™ carrters 1s
irrelevant to the City’s case for adverse abandonment The legiimacy (whatever that means)
of the Foundation or thc D&RG 1s not a basis for the City‘s Application In bnef, the City’s
case 15 that that (1) there are no freight shippers in Creede, (2) there 1s no realistic potential
for freight service in Creede, (3) even 1f there were a potential for freight service on the
Creede Branch, the Foundation does not need the track in the City to provide such freight
service; and (4) the City has a compelling 1nterest in obtaining control over the publicly
owned land under the nght of way. These facts have never been contested and are not
addressed or put 1n dispute by the Foundation’s February 25 filing

As the Board knows, the stgnificance of AAR reporting marks and accounting code 1s
simply that, 1f the carrier has 1ts own freight cars, they will bear these unique reporting marks
and can be interchanged with other railroads and their movement tracked by means of these
marks. The fact that the D&RG has been 1ssued reporting marks 1s not evidence that the
Foundation (or the D&RG) has any shippers or any shipper potential and does not refute the
uncontested facts of record that track 1n the City 1s not needed for any of the freight potential
that the Foundation has alleged.

If the 1ssuance of reporting marks to the D&RG “corroborates™ anything, 1t 1s that the
Foundation has never been serious about freight. If obtamning AAR reporting marks 1s
supposed to be an indication of a carner’s intent to offer freight service, why has the

Foundation never obtained such reporting marks, now or back in 2000, when 1t became a



class III carmier? The Foundation states 1n its February 25 letter that 1t was only now able to
inform the Board of this new development, because the AAR 1ssued the reporting marks after
the January 31, 2008 deadline for 1ts Protest The D&RG, however, 1s not new It was
formed effective December 12, 2005 by Donald H. Shank, who 1s its President and Chuef
Executive Officer, as a hmited liability company, according to the Colorado Secretary of
State. See Exhibit No 39 2 Mr Shank 1s also the founder and Executtve Director of the
Foundation. *

The Foundation describes the D&RG as a “class III" camer and 1ts “operating
affilhate * The Board, however, 1ssued operating authonty to the Foundation, not the D&RG,
when 1t acquired the Creede Branch in 2000 1n Docket No. AB-33 (Sub-No 132X). Indeed,
1n order to utihze the Board’s offer of financial assistance procedure to acquire the Creede
Branch, the Foundation had to represent to the Board that it was going to rehabilitate the
Branch and restore and opcrate freight service If the D&RG 1s now the “operating affihiate”
of the Foundation, what has the Foundation been all of thesc years?

While 1ssuance of AAR reporting marks 1s not relevant to the City’s Application, the
Foundation’s letter indicates that D&RG/Foundation/Mr Shank has erther (1) mislead the
AAR by misrepresenting Board actions or (2) 1s 1n violation of Board requirements The
AAR only 1ssues railroad reporting marks to a person that has been 1ssued operating authonty

by the Board, 1.e., the AAR only 1ssues railroad reporting marks to a carner. The AAR states

2 Exhibit No 39 includes the articles of orgamzation of the D&RG. The articles are
pro forma. Colorado law requires very little in the way of disclosure by limited hiabihity
corporations

Y The D&RG and Foundation also have the same address [20 N. Broadway St.,
Montc Vista, CO 81144-1166], same telephone number [(719) 852-7000], and same e-mail

address, dhshank(@yahoo com



1n its Guide for Railroads that “[a] reporting mark will be assigned to a railroad upon receipt
of authonty 1ssued by the Surface Transportation Board (STB) ..." See Exhibit No. 40 at
5. Smmularly, the AAR’s contractor, which processes applications for reporting marks,
Railinc, states on 1ts web site that “[b]efore a reporting mark can be officially assigned, the
railroad must meet the following requirements: .. 1. Obtain operating authority from the
Surface Transportation Board . . . .” * According to the AAR letter submtted by the
Foundation, Mr. Shank represented to Railinc that the D&RG was 1ssued operating authority
by the Board in Docket No AB-33 (Sub-No. 132X) This 1s not truc The D&RG has no
operating authonty The Foundation, not D&RG, obtained operating authonty in Docket No.
AB-33 (Sub-No. 132X). D&RG did not even exist at that ime. The Foundation has not
transferred 1ts operating authonty to the D&RG and would require Board authority to do so.
Conversely, if D&RG 1s a class 111 carner. as the Foundation asserts 1n its February 25
letter, then Mr Shank and/or the Foundation may be 1n violation of the Interstate Commerce
Act. Section 11323(a)(3) provides that “[a]cquisition of control of a ra1l carner by any
number of rail carriers™ can only be donc with the prior approval of the Board. 49 U.S.C.
§ 11323(a)(3). The Foundation 1s a class III carrier The Foundation now claims to have an
operating affihiate, the D&RG, which 1t asserts 1s also a class I1] camner. As of the filing of
the City’s Reply to these new letters, the Foundation had not yet applied to the Board for

approval, or exemption from the requirement to obtain approval, to control the D&RG.’

4 www railinc.com

5 Mr Shank, who controls the Foundation and the D&RG, may also be in violation
of 49 U.S.C. § 11323(a)4), which provides that prior Board approval 1s necessary for the
“[a]equisition of control of at least 2 rail carries by a person that 1s not a rail carner.” Mr.
Shank 1s the founder and Executive Director of the Foundation and 1s the founder and CEO
of the D&RG



In sum, 1ssuance of reporting marks to the D&RG 1s not corroborative of any
testimony 1n this proceeding and 1s 1rrelevant to the City’s Application for Adverse
Abandonment
IL. February 29 Letter

The Foundation’s Fcbruary 29 letter submits a February 27, 2008 articlc from the on-
line version of the Pueblo Chieftain newspaper The article 1s apparently based on a press
release from Hecla Mining Company announcing a joint venture to explore for silver in the
Crcede Mming District. The Foundation asserts that “{t]he article bears on the 1ssue of
whether there 1s a reasonable prospect of future traffic on the segment of the Creede Branch
sought to be adversely abandoned” and asks that the Board take “official notice of this
article "

This newspaper article about a press release also fails the criteria of Section 1114.6.
The article does not corroborate any testimony or contention by the Foundation that the track
in the City 1s necessary for any freight potential conjured by it. because the Foundation never
demed in 1ts Protest that this track 1s not required for freight shipments over the Creede
Branch. The Foundation has never denied that any inbound or outbound freight that it has
alleged can be transloaded from trucks at Wason or other locations on the Creede Branch. as
1t was n the last 15 years or so of the Branch's operation. Nothing in the newspaper article
puts mn 1ssue this undipsuted fact.

Even assuming for the sake of afgument that this newspaper article can be considered
“evidence™ that (1) silver miming will resume someday, (2) the shippers of that silver decide
to use rail to transport silver concentrate, (3) the Foundation 1s successful in rehabilitating the

track and bridges to support locomotives and loaded freight cars, and (4) 1t 1s economically



practical to ship silver concentrate over the Branch, nothing in the newspaper article suggests
that track 1n the City would be needed As the City explained in its Application (pages 43-
44) and Reply to Protests (pages 14-15), the track 1n the City was not used after 1970 for
outbound or inbound shipments From 1970 until 1985, when all rail service on the Creede
Branch ceased, the product from the mines outside of Creede was trucked from the mines to
the former Denver & Rio Grande Western Railroad Company at Wason, where it was loaded
into rail cars. The attached Declaration of Eldon Seime (Exhibit No 41), who was involved
in mining night up until the Homestake Mining Company shut down the last Creede area
mune 1n 1988, explains in more detail that silver-bearing ore was processed into silver
concentrate at the mine site and the silver concentrate was trucked to Wason for loading into
rail cars.’ As he also explams, there was no loading facility m Creede, and the trucks had
no reason to come into town, but stayed on Colorado State Highway 149 to Wason.

Thus, evening assuming that the newspaper article raises the possibility that new
silver mming activity will lead one day to rail shipments over the Creede Branch, there1s
nothing 1n that article to suggest that silver concentrate could not be trucked to Wason as 1t
was before all freight service over the Branch ceased.

In fact, the possibility that renewed mining will lead to any sigmficant shipments over
the Creede Branch 1s very speculative. The newspaper article does not corroborate the
Foundation’s contention that a resumption of muning 1s imminent or certain or would result 1n
shipments over the Creede Branch. A careful reading of the arficle, and the press release

upon which 1t 1s based, shows that a resumption of mining 1s years away and may never

S Clean-up activities continued for about three years after the end 1n 1985 of mmning
and rail service on the Branch.



happen The February 27 newspaper article 1s based on a February 21 news release issued by
Hecla. A copy of this news release 1s Exhibit No. 42. As the news release and newspaper
article explain, Hecla has announced intent to begin exploration for silver deposits, not to
commence mimng activities, as the Foundation would have the Board believe Hecla
indicates that 1t will imtially conduct a three-year exploratory program At the end of that
exploratory penod, Hecla will evaluate whether 1t has located sufficient deposits of silver to
jJustify the construction of a mine (or expansion of an old mine) and processing facilitres,
depending upon the price of silver at that tme While the Foundation highlights the article’s
reference to “30 mules of ore veins,” this does not mean that silver will be found in sufficient
amounts justifying mmming As the Hecla release explains, the mimng will be “narrow-vein
mining.” A vein can be as narrow as three inches in width.

As Hecla also explains 1n 1ts news release, “this 1s a long-term play.” Indeed, if, after
the exploratory period, Hecla decides to build a new mine or reopen and expand an old one
and construct a processing mill near the mine, 1t cannot begin mining until 1t has obtained all
necessary permits from the federal, state and local governments. Mining 1s one of the most
heawvily regulated activities, because of 1ts impact on the environment and, 1n this case,
because the mining will take place on U.S. lands So, mining, 1f 1t happens, 1s speculative and
years away, not immuinent, as the Foundation contends

On top of the speculation as to whether there will be sigmficant new silver
production, 1t 1s also highly speculative whether mining, 1f and when 1t occurs, will result 1n
shipment of silver concentrate or other mine products by rail at all or over the Foundation’s
Creede Branch 1f ra1l 1s used As explained, the silver concentrate must start its journey from

the mill by truck 1n any event It 1s speculative whether the concentrate would move entirely



by truck to the smelter or would be transloaded to rail cars at a rai1l head As the Board has
observed 1n another abandonment proceeding, the transportation of silver concentrate by

truck can be more efficient and less costly than by rail Union Pacific Railroad R. Co.—

Abandonment—Wallace Branch, 1D, Docket No. AB-33 (Sub-No. 70) (served Nov 2, 1992),

1992 ICC LEXIS 228, at * 55-57, aff’d 1n part, rev’d on other grounds in part, State of Idaho

v. ICC, 35 F3d 585 (D.C. Cir. 1994) In that abandonment proceeding, the UP was

authorized to abandon its 71-mile Wallace Branch. Mining interests, which had on-going
mining activities and were using rail, had opposed the abandonment, contending that they
would be forced to truck silver and zinc concentrate longer distances to a rail head causing
their costs to nise  The ICC concluded that abandonment would not impose a sigmficant
burden on the miming companues, because “1t appears that truck transportation 18 both
logistically and economically feasible " Umion Pacific, 1992 ICC LEXIS 228, at* 57. It
1s also speculative how many carloads of silver concentrate might be shipped, by whom, and
to where

In this proceeding, abandonment of the track 1n the City will impose no burden on
potential future shippers of silver concentrate, because of the undisputed fact that the track in
the City 1s not needed and 1ts abandonment will not affect any transportation option for such
shippers Potential shippers have the option of all truck Or, they can truck silver
concentrate to the nearest railhead at South Fork, about 21 miles from Creede, on the San
Lwis & Rio Grande Raiiroad Company. The record shows that the Creede Branch and its
bridges still require further rehabilitation Even if the Foundation could ever rehabilitate the
Creede Branch to support modern locomotives and freight cars, without them topphing into

the Rio Grande River or otherwise derailing, it can re-establish a transload facility at Wason.



Adverse abandonment of the track 1n the City will not interfere with any of these
transportation options  Thus, contrary to the Foundation’s argument, the Pueblo Chieftain
article does not corroborate any contention that the track in the City 1s necessary for future
silver mining, should such mimng resume and use rail transportation
Conclusion
For the reasons stated in this Reply, neither the February 25 nor February 29 letters
and attachments submitted by the Foundation meet the critena for official notice under
Section 1114 6 and, even 1f they did , do not provide any new bases to deny the City’s
Application
Respectfully submutted,
el 59'4*”"
Ronald M. Johnson
Heid1 Gunst
Akin, Gump, Strauss, Hauer & Feld, LLP
1333 New Hampshire Avenue, N W,
Washington, DC 20036
202-887-4114
Counsel for City of Creede, Colorado

Dated* March 17, 2008
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Exhibit No. 39
D&RG Articles of Organization



_ Colorado Secretary of State
ESUUEEE Dae and Time 12/12/2005 08 18 PM

Entity 1d 20051461392

Dacument processing fee

If document 1s filed on paper $12500

If document 1s filed electronically $ 25.00 Document number 20051461392
Fees & forms/cover sheets

are subject to change

To file electronically, access nstructions
for thus form/cover sheet and other
mmformation or print copies of filed
documents. visit www qus state co us
and select Business Center
Paper documents must be typewntten or machine printed ANDVE SPACE FR OITILF LSEONLY

Articles of Organization
{iled pursuant to §7-90-301, et seq and §7-80-204 of the Colorado Revised Statutes (C R 8)

1 Cnuty name Denver & Rio Grande Railroad Company, LL C

The name of a imited hahiliy company must contain the term or abbrevianon  hmited
habihin compamy  Itd habuuy company  howted habthyy co  Iid habiin co
mied le ‘'llc or I 47-90-601 CRS)

2 Use of Restricted Words (if' any of these

terms are contawned in an eniiy name, true [ bank” or “trust” or any derivative thereof
name of an entty. trade ngme or trademurk [ “credst union™ O “savings and loan™
stated n this documens murk the applicable O “snsurance”, “casualty™, “mutual”, or “surety”
hox)
3 Principal office street address 20 N Broadway St
iStreer name und munber)
Monte Vista CO 81144
Cty} {State (Poswl/Zip Code)
' Unltecf States
{Province — \f applicable) (Country — if not US)

4 Pnncipal office mailing address

(f different from above) tStreet name and number or Past Office Box informaiion)
(Cuty) (State) (Postal/Zip Code}
(Province — of applicable) tCountry — if not U_-%—
5 Regstered agent name (:f an individual) Shank Donald H
tLasey tFirsy) rMddie) (Suffix)

OR (f a business organization)

6 The person identified above as registered agent has consented to being <o appointed

7 Registered agent street address 20 N Broadway St
1Street name and number)
Monte Vista co 81144
€yl “(State) (PastaliZsp Code}

ARTORG_I LC Page | of 3 Rev 1171672005



8 Regstered agent mailing address

(1f different from above) (Street name and number or Post Office Box information)
{City? Staiel tPostal Zip Code:
{Province — if applicable) fCountn, - if not US)

9 Name(y) and mailing address(es)
of person(s) forming the limited

hability company
(1f an individual) Shank Donald H

Las) thirsy (Middle) Suffix)

OR (if a business organization)

20 N Broadway St
{Strect name and number or Fust Ofice Box information)

Monte Vista CO 81144
1y} Un%r&) States (Posial/Zip Code)
{Province = if applicable) {Couniry - f not US}
(of an individual)
tlasf) tFirst) (Middle} {Suffix}

OR (i 2 business organizalion)

{Street name and number or Post Qiffice Box informanton)

{i PostualiZip Code,
Cn) Uriteq Stateg "ore2w Code)
(Province - if applicable) (Couniry - if not US)
(1f an individual)
tLast tFirst) {Muddic} {Suffix)
OR (if a business orgamzation)

tStreet name and number or Posi Qffice Box informarion)

(Cuy) U n{ﬁﬁéﬁl States (Postal/Zip Code)
{Province — \f applicable) {Couniry - if not US)

tIf more than three persons are forming the limited hiabilitv company mark this box D and include an attachment stanng the rue
names and maihing addresses of ull additonal persons jorming the limited habiluy compam )

10 The management of the imited liability company 15 vested 1n managers
OR 15 vested m the members []

Il There 15 at least one member of the lumted Lability company

ARIORG_LLC Page2of 3 Rev 1171672005



12 {Optional) Delayed ctfective date

(mn1 dd i)y,

13 Additional information may be included pursuant (o other organic statutes such as title 12, CR S If
applicable, mark this box [] and mclude an attachment stating the addrtional information

Nolice

Causing this document to be delivered to the secretary of state for filing shall constitute the affirmation or
achnowledgment of each individual causing such delivery, under penalues of perjury, that the document 1s the
indrvidual's act and deed, or that the individual 1n good faith believes the document 1s the act and deed of the
person on whose behalf the individual 1s causing the document to be delivered for filing, taken i conformity
with the requirements of part 3 of article 90 of ntle 7, CR S , the constituemt documents, and the organic
statutes, and that the individual 1n good faith believes the facts stated in the document are true and the
document complies with the requirements of that Pan, the constiluent documents, and the organic statutey

This penjury nouce apphes to each individual who causes this document to be delivered to the secretary of
state, whether or not such individual 1s named in the document as one who has caused 1t 10 be delivered

14 Name(s} and address{es) of the

individual(s) causing the document
{o be deltvered for filing Shank Donald H

tLast) iFirst) T T (Muddlel T (Suffix)
20 N Broadway St

{Strees name and number or Past Office Bax information)

'MOnte Vista CO 81144
- fCetsy Uriteg St;e s (Postal-Zp Coder
tProvinee — if applicuble) (Countrv — if not US)

(The document need not state ihe true name and address of more than vne individuul  However if you wish fo state the name and adidress

of any additional indinsdualy causing the document to be delivered for fifing mark this box D and include an anachment sianng the
name ond uddress of such indwiduals »

Disclaimer:

This form, and any related mstructions, are not intended to provide legal, business or tax advice, and are
offered as a public service without representation or warranty While this form s believed to satisfy mimimum
legal requirements as of its revision date, comphiance with applicable law, as the same may be amended from
time to time, remains the responsibility of the user of this form Questions should be addressed to the user’s
altorney

ARTORG_ITC Page Y of 3 Rev 111672005



NOTICE:

This "image” s merely a display of information that was filed electromcatly It is not an image that was created hy optically scannmng

a paper document
No such paper document was filed Consequently, no copy of a paper document 15 available regarding this document
Quesnons? Contact the Business Division  For contact information, please wisit the Secretary of State’s web site



OFFICE OF THE SECRETARY OF STATE
OF THE STATE OF COLORADO

CERTIFICATE

1, Mike Coffman, as the Secrctary of Slate of the State of Colorado, hereby certify that,

according to the records of this office,
Denver & Rio Grande Railroad Company, LL C

182
Limited Liabihity Company

formed or registered on 12/12/2005 under the law of Colorado, has complied with all apphcable
requirements of this office, and 15 1n good standing with this office This entity has been
assigned entity idenufication number 20051461392

This certificate reflects facts established or disclosed by documents delivered to this office on
paper through 02/20/2008 that have been posted, and by documents delivered to this office

electronically through 02/27/2008 @ 08 16 09

I have affixed hereto the Great Seal of the State of Colorado and duly generated, executed,
authenticated, 1ssued, delivered and communicated this official cerhificate at Denver, Colorado
on (2/27/2008 @ 08 16 09 pursuant to and wn accordance with applicable law  This certificate 1s
assigned Confirmation Number 7019124

as an opnan lhe issuance and rdhdny of a cen;{' rate nbmma! elecfmn:ul{; may be mabluked bJ. vu-mng the (.emf icate Con_f irmation Page of

the Secretan of State s Weh site hiip./ v sof staee ¢o us-biz CorplicateSew chCritena do emiering the ceruficaie’s confirmation mumber
duspiarved on the cernficatc and fllowing the msiructions duplaved Confirming the sssuence of a ceriificgle 15 merely optional gnd 135 not

Ve For more informanon visu our Web sie  kip - wwiw sox slate co us- click Businest
Center and select  Frequenth Ash-d Questions

CERT_GS_D Reviscd 0110272007




Exhibit No. 40
Excerpt --AAR Guide for Railroads



GUIDE

FOR
RAILROADS

(&)

ASSOCIATION
OF AMERICAN
RAILROADS

P rAanInC




H. ASSIGNMENT OF REPORTING MARKS AND RAILWAY ACCOUNTING RULE
260 CODE

One of the important functions managed by AAR is the assignment of the Standard Carrier Alpha
Code (SCAC) which consists of 2-4 alpha characters, and the Railway Accounting Rule 260 Code
which consists of 3 numeric digits. A SCAC throughout this document will be referred to as a
Reporting Mark. The reporting mark is used in conjunction with the Railway Accounting Rule 260
Code as a company’s identification for tariff and accounting applications. The reporting mark is
stenciled on its equipment. The requirements for the assignment of all railroad reporting marks are
outlined in “Circular Letter OT-5-Series”

A. REPORTING MARKS FOR RAIL EQUIPMENT

A reporting mark will be assigned to a railroad upon receipt of authority issued by the Surface
Transportation Board (STB), or the Certificate of Fitness issued by the Canadian Authority, or the
Concession issued by the Mexican Government and a signed interchange agreement.

Only one reporting mark will be assigned to a railroad. This 1s a requirement of the National Motor
Freight Traffic Association (NMFTA) that is empowered by the STB to admunister the assignment of
reporting marks for all modes of transportation. Carriers that were merged and/or assigned
equipment marks prior to the STB"s transfer of responsibility to NMFTA may retain those reporting
marks as equipment identifiers only.

When applying for a reporting mark, a copy of the AAR Interchange Agreement, Section 10706
Agreement and Car Service/Car Hire Agreement will be furnished. The reporting mark will not be
assigned until the executed AAR Interchange Agreement is recesved. In addition, the applicant is to
provide a brief outline of its operations and/or adoption notice identifying stations, junction points
and railroad(s) that will be its interchange partner(s).

For information regarding the assignment of reportmg marks please contact:

Sr. Product Manager
Railinc Business Services Division

B. REPORTING MARKS FOR TRAILERS AND CONTAINERS

Railroads that have executed an AAR Interchange Agreement and have been assigned a reporting
mark and an Accounting Rule 260 Code are eligible to apply for & reporting mark consisting of four
alpha characters ending in “Z” for trailers and “U” for containers.

The applicant is required to certify that it has a serviceable TOFC/COFC facility and can accept
trailers, containers and chassis delivered on flat cars in train service Such certification must be
available prior to the assignment of the reportmg mark

A copy of the AAR TOFC/COFC Interchange Agreement ~ Trailer/Container-On-Flat-Car
(TOFC/COFC) Service and the Trailer/Contaner Service and Reporting Agreement will be

& i
-— v
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BEFORE TILI:
SURFACE TRANSPORT ATION BOARD

Docket Nu ARB-1014

DENVER & RIO GRANDL RAILWAY THSTORICAL FOUNDALION --ADVLERSL
ABANDONMENT—IN MINFRAL COUNTY, CO

DECLARATION OF ELDON SEIME

I, Eldon Scime declare that, hased upon my peisonal knowlcdee and belief, that the
following tacts a1c brue
1 | am the Mayor of the City of Creede and a member of the Board of Trustees | have
been the Mayor since April 2004 | have Ined m Creede fin 43 years and sull reside in Creede.
[ am submitting this testimony 11 response to a contention that a recent announcenient by Hecla
Mimnmg Company of new exploratory activities in the Creede aica means that the track m the
City would be needed Lor possible fulure shipmems of sitver.
2 I worked {or the Homestake Mining Company fot 16 years, ttom 1971 to 1987
Homesiake Mining Company operated the Bulldog Minc, which was the last mine operating in
the Crecde aiea. The Bulldog Mine and Mill ¢losed in 1988 [ actually worked at the Bulldog
Mine for 16 years My pasilion when it closed was the Miuc Foreman
3 The Bulldog Mme and Mill arc located 1n the Rocky Mountisins about | nule west of
Creede 'When 1t was opeialing. the mine produced ore principally beating silver and lead  The
ore was processed at the mill Tocated adjacent 1o the mine  The result ol the milhng was silver

concentrate  Silver concentrate has the consistency of [ine giay powder The silver concentrate



wiy Lruched from the null 1o a transtoading Racihity on the fomer Denver & Rio Grande Western
Ratroad Company :ut a location called Wason  Wason 1s about two miles south o Crecde on
Colorado State Highway 149 [he uuehs taveled omi the mmmg areas down Batchelor Loop
Road 10 Highway 149 at the southwest end of Creede The tiucks then rraveled Highway 149 to
Wason At Wason trucks dumped the silver concennate mito open fop ratl cars  The coneentrate
wis moved by rail to o smckter for iefining

4 The dump uruchs never camie into Creede eacept io follow Highway 149, which swings
though the south ¢nd of town hefore heading south and east to South Fork South Fork s about
20 muiles from Creede

5 I am aware that Hecla Mining has announced that it plans (o undertake explotatory
activities to determine whether theie are sufficient temaiming deposits of silver that can be mined
at & cost that mahkes the silver attracuve at the matket price for silver  Mining 1s a speculative
enterprisc  However. if Hecla finds silver deposats that justily mvestiment in expanding an old
mme or construclmg a new mne and mull, the silver concentrate will sull be transported by truck
from the minc  Depending on where the silver concentrate 1s destined, the silver concenirate
may move by an all truck move Or, 1t could move by truck to a railhead and then by rail  How
the s1lver concentraic would move five 10 seven years from now, which 1s about how long 1t
could be expected for actual nuning Lo begin, 18 also speculative  There 1s no question though
that, 1f the silver concentate 15 trucked to a rail head, the track in the City 1s not necded for
truck/rail movement Any silver concentrate shipped from the arca where Hecla might undertake
new mining will come down from the mountains via Batchelor Loop. just as it did when the
Bulidog Mine was operating The concenirate could be trucked to Monte Vista, which is the

nearcst 1atthead to wiich tains current!y can operate on the San Lns & Rio Grande Railroad

b



Company ("SLRG™  Or if ithe SLRU 1copens 1158 mamlme from Monte Vista to South Fork, the
concentrate could be trucked 10 South Fark  The SLRG sull uses 1ts main hne west of Monte
Visid to store freight cars
6 What this bustory shows is that, st the Demver & Rio Grande Ralway Historical
Foundation 1s ever able to1ehamlinate the Cieede Branch to handie freight trams, and 115
econotically feawb ¢ 1o toe mamig company to bansport by ril over the Cieede Bianeh, the
sthver concentrate could again be truched to Wason for loading into raticats as 1t was in the
1970 s up to 19N3  The possibility that minimg nught resume some day does not mean that track
n the City is needed to slup silver by rail  The track in the City was not needed or used when
mning was still going on, and 1t would not be needed now or m the future  Thee 1s also no
space mn the City for a hanslvading faciny

[. Eldon Seime. declare. under penalty of perjury, thal the forcgomng 1s true and correct
Futher, I certify that ] am quahfied and authonzed to tile this declaration

Exccuted on Mwumch 13, 2008

o o "
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Eldon Seime, Mayor
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News Release

Hecla Announces Right to Acquire Silver Distnict in Colorado

COEUR D'ALENE, idaho, Feb 21, 2008 (BUSINESS WIRE) — Hacla Minng Company (NYSE HL ) loday announced that its wholly owned
subsidiary, Rio Grande Silver Inc , has acquired the nght to 2arn mto a 70% joint venture interest in a roughly 25-square-mile consolidated
land package n one of Colorado's most prolfic silver producing distncts The venture, called the San Juan Silver Mining Joint Venture, 1s
located in the tamous Creede Mining Distnel and has an identified resource of approximately 48 million ounces of silver, with potential for
considarably more through a targeted exploration program

Hecla is enlenng the jont venture partcipation with Emerald Mining & Leasing, LLC, and Golden 8 Mining, LLC Historically, the distnct has
produced about 84 muilon ounces of siver from underground minmng, the type of namow-vein mining 1 which Hecla has parbcular expertise A
major prece of this "and package includes the histone Bulldog mine, where Homestake Mining produced 25 milion ounces of siver before
closing n 1985 due to depressed metals prices It will be the expansion of the histonic resources of the Bulldog and North Amethyst-Equity
mines that will be the inthal focus for renewed explorauon in the disinct Significantly, the consolidated land package will encompass over 30
miles of prospectiva veins and vein splays, including farge purtions of the Bulidog, Amethyst, Equity, Alpha Corsair and OH veins that will
provide explorabon opportunities for many years

Hecia Mining Company President and Chwef Executve Officer, Philhps S Baker, Jr , sad, "L ke our land postion in 1daho's Silver Valtay, this
land package was a major silvar-producing distnct that had never been consolidated into one venture So we start with a 48-milkion~ounce
resourca outhned by Hecla from histonc records and tanzets we have established on patented mining claims Then, with this previous work
and the consolidaton of the distnct done by our partners, wa think there 18 the potential to find In excess of 100 miflion ounces in the next few
yeers Development and production will follow as soon as possiblo thereafter While we know thig 1s a long-term play, we believe it will deliver
significant vaiue in terms of resource growth and high-quality, long-hved produchon and 1s cansisient with our strategtes for our ldaho, Alaska,
Mexico and Venezuela propertes "

The deal consists of a three-year buy-in with a totat value of $23 2 milkon made up of exploration work and cash Hecla can eam up 1o a 70%
interest by paying Emerald Mining & Leasing, LLC, and Golden 8 Mming, LLC, & tolal of $11 2 mullion n common stock, by spanding $6
million in exploration on the property dunng the first year, and by commiting to an additional total of $§6 mdlion in exploration work aver the
subsequent two years

Hecla Mining Company, headquarterad in Coour d'Alene, Idaho, mines, processes and explores for sivar and gold in the United Statas,
Venezuela and Mexico A 117-year-okd company, Hecla has long been well known i the mining world and financial markets as a qualty
producer of siver and goid Hecla's common shares are traded on the New York Stock Exchangs under the symbol HL

Statemen(s made which are not histoncal facts, such as anticipated payments or purchases are “forward-fooking statements” within the
meaning of the Pnvate Secunties Liigation Relorm Act of 1995, and invelve a number of nsks and uncertanbies that could cause actual
results to differ matenally from those projecled anuicipated, expected or implied These nsks and uncertainties nclude, but are not limited to,
metais pnce volatility, volatiity of metals production and costs, exploration nsks and results, political nsks, project development nsks, labor
18suas and ability to ralse financing Refer to the company's Form 10-Q and 10-K reports for a more detaled discussion of factors that may
impact expected future rasults The company undertakes no obligation and has no .ntentron of updating forward-looking statements

Cautionary Note to Investors - The United States Secunbes and Exchange Commussion permits mining companies, in therr filings with the
SEC, to disclose only those minaral deposits that a company can economically and fegally extract or produce Wa use certain torms in this
news release, such as "resource " “resarve,” and "Infarred resource” that the SEG guidelines stnctly prohibit us from including m our filing with
the SEC U S investors are urged 1o consider closely the disclosure m our Form 10K, and they are included herein as furmished not filed
You can review and obtam copies of these filings [rom the SEC's websile at hitp /iwww sec goviedgar shtml Hacla's Home Page can be
accessed on the Intemet at www hecla-mimng com

http.//phx corporate-1r net/phoenix zhtm]?c¢=63202&p=trol-newsArticlc _print&ID=1111184&mghlight= 2/22/2008
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CERTIFICATE OF SERVICE

I hereby certify that I have caused a true and correct copy of this Reply of the City of
Creede to Additional Supplemental Letters of the Denver & Rio Grande Railway Historical
Foundation in Docket No AB-1014 to be served upon the following individuals by first-class

mail, this 17th Day of March, 2008

Thomas McFarland

208 South LaSalle Street

Suite 1890

Chicago, IL 60604-1112

Attorney For the Denver & Rio Grande Raillway
Histoncal Foundation

Donald H Shank

Denver & Rio Grande Railway
Histoncal Foundation

20 North Broadway

Monte Vista, CO 81144

Office of the Governor of Colorado
Bill Rutter, Governor

136 State Capatol

Denver, CO 80203-1792

Colorado Public Utihties Commussion
Doug Dean, Director

1560 Broadway. Suite 250

Denver, CO 80202

John D Hefiner, PLLC

John D Heffer

1750 K Street, N W.

Suite 350

Washington, D C 20006

Counsel for San Luis & Rio Grande Railroad



John L Richardson, Esq

John L Richardson,PLLC

555 13" Street, N W

Suite 420 West

Washington, D C 20004

Counsel for Wason Ranch Corporation
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