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INTRODUCTION AND SUMMARY

CSXT respectfully submits this Rebuttal Evidence in further support of its
positions in this case. At the outsct, CSXT emphasizes a few important points. First, DuPont’s
Complaint in this case constitutes a misuse of the Board's procedures for “small rate disputes.™
Simplified Standards for Rail Rate Cases, STB Ex Parte 646 (Sub-No 1), at 22 (Sept. 5, 2007)
(“Simplified Standards™). DuPont—a Fortune 100 company with over $27 billion in annual
revenue—has a large commercial dispute with CSX Transportation, Inc. (“CSXT") arising from
the cxpiration of the parties’ Master Contract, which governed all of DuPont’s traffic on CSXT
over hundreds of lancs. Apparently secking to obtain negotiating leverage 1n this broader
commercial disagreement, DuPont cherry-picked seven lanes of traffic for challenge in this and
two other allcgedly “small” cases under the Three Benchmark approach sct forth in Simplified
Standards. DuPont’s “improper attempt[] to disaggregate a large claim into a number of smaller
claims™ violates the letter and the spint of the Three Benchmark process, and the Board could

dismiss DuPont’s challenge on that ground alone. See E [ DuPont de Nemours & Co. v CSX



Transp . Inc . STB Dochet Nos 42099 ¢f al.. Decision at 4 (Jan. 22, 2008) (herealter decisions in
these cases will be cited by docket number and date).!

Second. if the Board does consider these cases, the Board should rcject DuPont’s
challenges. DuPont’s Complaint should be dismissed for lack of jurisdiction, because it has not
carricd its burden of demonstrating that CSXT 1s markct dominant over the issue movements.
As demonstrated in CSXT's Reply Evidence, all three of the issue movements are subject to
significant truck competition, and DuPont has not produced evidence sufficient to demonstrate
that CSXT has market dominance.

Third, if the Board considers DuPont’s Three Benchmark challenges on the
merits, it should find the challenged rates do not exceed a maximum reasonable level As CSXT
has demonstrated, its proffered comparison groups arc superior to those proffered by DuPont
DuPont has included movements without fuel surcharges in its comparison groups, even though
the application of a fucl surcharge is driven by market factors that makc movements with fuel
surcharges more comparable to the issuc movements than movements without fuel surcharges.
See generally Karn V S | Ex. 2. DuPont’s own witness reveals thal one of its motivations for
ignoring this factor is its belief — which this case shows 1s incorrect — that fuel surcharge
movements necessarily have “higher R/VC ratios™ than non-fucl surcharge movements. See
DuPont Reply, Crowley V.S. at 18. This is an improper basis for selecting comparable
movements. DuPont’s result-driven approach should be rejected, and the Board should adopt

CSXT's comparison groups.

' CSXT also reiterates and preserves its previously-stated objections te the Three Benchmark
approach itsetf and the rules and limitations the Board adopted to govern cases brought under
that approach. CSXT incorporates its prior discussion of its objections herein. See CSXT
Opening at 12-18.
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Fourth. it is essential that the Board adjust revenues and costs of comparison
traffic to 2007 levels. Some of the Waybill Sample movements in the parties’ comparison
groups datc from 2002. and the most recent date from 2005 It makes no sense to use historical
rates from three to six years ago as a basis 10 determine in 2008 the rcasonableness of a rate
established in 2007, let alone potentially lock in a rate for five years into the future —particularly
in light of the sca change in rail transportation markets over recent years. If there is to be any
validity in determining the reasonableness of rates by comparing them to rates for other
movements. the Board must ensure that it 1s not comparing apples and oranges. That is exactly
what it would do 1f it does not update the revenues and costs of comparison group traffic to 2007
levels.

Finally, 1n the unlikely cvent that the Board were to find one or more of CSXT’s
ratcs unrcasonable, the Board should allocate any rate prescription evenly over the five-ycar time
period for rate prescriptions  DuPont 1s entitled 10 a maximum rehiel of $1 million in this case
over the next live years See Docket Nos. 42099 et al , Decision at 3 (Jan. 22, 2008): see also
Simplified Standards at 28. The Simplified Standards do not clearly indicate how any rate relief
should be allocated over the five-year prescription period. It seems reasonable, however, that the
Board would intend that available relief (afier deduction of any reparations) be spread evenly
over the five-year period. In the abscnce of such a requirement. a large shipper like DuPont with
multiple source and transportation options would have incentive to exhaust the maximum
available relief as quickly as possible and then switch its traffic to a different origin, source, or
transportation provider. Such opportunistic tactics are not consistent with the purposc of the

Board’s rclict limits, which are to limit the application of the rough and imprecise Three



Benchmark approach to truly smail cases For this rcason, the Board should cnsurc that any rate
reticf it might award in this case is allocated evenly over the five-vear rate prescription period

L DUPONT HAS NOT DEMONSTRATED THAT CSXT HAS MARKET
DOMINANCE OVER THE ISSUE MOVEMENTS.

DuPont has failed to prove that CSXT has market dominance over the 1ssue
movements. To the contrary, CSXT demonstrated in its Reply Evidence that each of the three

issuc movements is subject to significant truck competition.

CSXT further showed that DuPont’s unsubstantiated, made-for-litigation argument that the risk
of contamination rendered trucking infcasible, is meritless. See CSXT Reply at 5. Indeed. the
data presented by CSXT in its Reply Evidence showed that the risk of contamination of the issue
commodities 1s at most, de minimus Id., see also CSXT Reply Ex. 10 (contamination data).
Thus, because of DuPont’s failure to produce evidence sufficient to meet its burden of proving
CSX'T has market dominance over the issue movements, the Board should dismiss DuPont’s
complaint in its entirety for lack of jurisdiction.’

IL CSXT’S FINAL COMPARISON GROUPS ARE SUPERIOR TO THOSE
PROFFERED BY DUPONT.

On Reply, cach of the partics accepted some of the selection criteria proffered by
the other party. As a result, the parties’ final comparison groups are more similar to one another

than their initial comparison groups. While there remain signilicant differences between the

2 See Duke Energy Corp v CSX Transportation, Inc , S.T B. Docket No. 42070, at 4 (Mar. 21,
2003) (any attempl to introduce evidence on Rebuttal that should have been presented in a
party’s casc-in-chicf, is untimely and shall not be considered by the Board).



partics’ comparison groups, those differences are primarily attributable to the use and application
of a small number of comparability factors First, because the issue traftic is subject to a fuel
surcharge, CSXT included in 1ts comparison groups only movements that arc also subject to
CSXT'’s fuel surcharge. DuPont contends that. despite the obvious differcnce between
movements with and without fuel surcharges, 1t did not confine its comparison groups to
movements subject to a fuel surcharge for two primary reasons Neither of thosc rcasons can
withstand scrutiny. DuPont initially claims. disingenuously, that it cannot determine whether the
amounts reported in the Waybill Samples’ “Miscellancous Charges” ficld represent fuel
surcharges. As the Board and DuPont both know, however, CSXT rcports fucl surcharges in that
field. Moreover, as a straightforward comparison of the applicable fuel surcharge (which 1s
readily determined using the fuel surcharge mechanism described in CSXT’s public website and
information from the Waybill Sample) and the Waybill Sample records for the comparison
groups illustrates, CSXT reported only fuel surcharge revenue in the Miscellancous Revenue
field. As CSXT demonstrates, the amount reported in the Miscellaneous Revenue field matches
the applicable fuel surcharge exactly for the overwhelming majority of movements in each of
CSXT’s three comparison groups in this case. DuPont’s second argument consists of a scries of
red herrings, all based upon the illogical notion that selection of comparable movements should
be based on whether. how. and to what extent CSXT’s fuel surcharge program “recovers” its
overall fuel cost. While this complex question may be of interest in other contexts. it has no
relevance to the selection of movements that are comparable to the issuc traffic in a Three
Benchmark case Dulont thus offers no meaningful reason for its failure to confine its

comparison groups to movements that, like the 1ssue traffic, are subject to a fuel surcharge >

3 As discussed below, movements without a fuel surcharge represent more than two-thirds of the
records 1n DuPont’s comparison group for the plastics movements and nearly one-half of the
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Second, while CSXT uscs the actual miles traveled by the 1ssue tralfic for
purposes of applying the parties’ common mileage band criteria, DuPont rcjects the use of actual
milcage in favor of a rough and imprecise estimate that distorts the actual length of the issue
movements and undermines the accurate application of the mileage factor. At the outset of the
case. CSXT provided to DuPont the actual miles traveled by each of the movements, identifying
the actual routc followed by each in the real world. Nonetheless, in both its Opening and Reply
submissions, DuPont cschewed the actual miles and instead used an cstimate of the length of
thosc movements gencrated by PC Rail. In every instance. the PC Rail miles used by DuPont are
different from the actual miles used by CSXT. DuPont compounds that error by rounding each
of its estimated mileages to the nearest S0 miles. Because the mileage band itself is only 150
miles, the potential error introduced by rounding to the nearest 50 miles is mamfest See CSXT
Reply at 31-32 [However, DuPont has offered no explanation for the unnecessary and distorting
cxtra step of rounding its already inaccurate mileage estimates. CSXT made a significant
concession by adopting the narrow mileage band advocated by DuPont If that criterion is to be
applicd in a mcaningful manner, it is essential that the baseline for its application — the length of
the issue movements — be calculated using actual miles, without rounding Because DuPont’s
comparison groups are based upon the compound inaccuracy of both mileage estimation errors,
they should be rejected.

Third, the parties disagrce as to what constitutes “issue traffic.” While the parties
agree that issue traffic should be excluded from the comparnson groups. DuPont narrowly delines
that term to include only a subset of the traffic covered by 1ts complaints CSXT defines issue

traftic to mecan the traffic “at issuc™ in DuPont’s Complaint, i e , that traffic whose rates DuPont

records in DuPont’s comparison groups for the plasticizers movements.
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chose to challenge in this case. As the Board has previously explained. DuPont could have
chosen to bring multiple individual complaints, each covering a single lane. Indeed, this is
precisely what it chose to do in STB Docket No. 42101. llaving elected, in its sole discretion, to
challenge the rates for multiple movements in a single Complaint, DuPont must abide by the
consequences of that deciston. The odd result of DuPont’s cramped defimtion of issue traffic is
most clearly illustrated in its comparison groups for trafTic in the Heyden-Duart and Heyden-
Washington comparison groups. DuPont’s final comparison groups for thosc two lanes are
identical (consisting of 142 of the same Waybill Sample records) with one exception: the
Hcyden-Duart movement is excluded from the Heyden-Washington comparison group and vice
versa. Thus, DuPont simultaneously contends that each of those two movements is comparable
1o the same 142 movement records for purposes of onc comparison group, but 1t is not
comparable to the identical movements for a sccond comparison group This defies logic  Either
a movcement is comparable to 142 other movements. or it is not.

CSXT, on the other hand, does not seek to have its cake and eat it too. Consistent
with DuPont’s election to put multiple lanes of traffic at issue in a single case, CSXT uniformly
excludes the same Complaint “issue tralfic™ from each of its {inal comparison groups in this
casc. CSXT and DuPont agree that the purpose of excluding 1ssue traffic from the comparison
groups is to avoid using historic rates for the very movements whose rates are challenged as part
of the “benchmark™ for comparative determination of the reasonableness of the rates applying to
the challenged movements. See DuPont Reply at 18 (quoting CSXT evidence). CSXT's
selection criterion reasonably and consistently achicves this agreed aim. while DuPont’s docs

not.
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A. Whether a Movement is Covered by a Fuel Surcharge is a Relevant
Comparison Criterion That DuPont Fails to Apply.

All of the 1ssue movements have tuel surcharges. CSX's final comparison group
therefore includes only movements to which a fuel surcharge applics. DuPont, however, ignores
this important comparability factor and has included numerous movements in its final
comparison group to which no fuel surcharge applies. As demonstrated in Table 1, over

of the movements in DuPont’s plastics groups were not subject to a fuel surcharge, and
well over of its two plasticizer comparison groups had no fuel surcharge.

Table 1

DuPont’s decision to ignore fucl surcharges renders 1ts comparison groups less
comparable to the issue movements, because the presence or absence of a fuel surcharge is a
market-based factor that eflectively distinguishes between movements that are subject to
different market forces and conditions. DuPont attempts to cloud the 1ssuc by making various
irrclevant claims about whether and to what extent CSXT"s fuel surcharge “recovers” its overall
cost of fuel. In this Three Benchmark proceeding, such claims are a diversion that confuses the
simple question at issue: when the issue traffic is subject 10 a fuel surcharge. arc movements that
also have such fuel surcharges more comparable to the 1ssuc traffic than movements that lack

fuel surcharges? The clear answer 1s yes. CSX1”s use of a fuel surcharge criterion makes its
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comparison groups more comparable to the issuc traffic than DuPont’s groups, which fails to
take into account this distingwishing characteristic of the issuc movements.

1 Applicable Fuel Surcharges Are Reported in the Miscellaneous Charges

Field of the 2002-2005 Waybill Samples, and DuPont Has Long Had
Ample Evidence to Confirm This Fact

DuPont initially claims that 1t does not know, and apparently is unable to
determine, whether the Miscellaneous Charges field in the CSXT Waybill Samples reports fuel
surcharges. or whether other charges might also be reported in that ficld. See DuPont Reply at
21-22; Crowley Reply V.S at 15. Asthe Board is well aware, CSXT reports fuel surcharge
revenue n the Misccllancous Charges ficld.! Moreover, when, at the request of DuPont’s
consultants, the parties met with Board staff for a technical conference to discuss Waybill
Sample fields and the calculation of thc RSAM, the parties discussed the very Miscellaneous
Charges field that DuPont now claims it docs not understand and cannot use to vernfy that the
movements CSXT selected for its comparison groups were covered by its fuel surcharge Since
the time DuPont received the Waybill Samples furnished by the Board (well before it filed its
opening cvidence), DuPont has had all of the information it needed to verify that the
Miscellaneous Charges ficld reports CSXT’s fuel surcharge See V S Fisher, Ex. 1 at §9 2. 5-6.

Dul’ont cannot scriously claim that CSXT"s selection cnterion is inappropriatc
because its witness cannot confirm the “link™ between fuel surcharge and the miscellaneous
charges reported in the Waybill Samples. The Board made the Waybill Samples available to the

parties on November 9, 2007 (for years 2001-2004) and on December 19, 2007 (for 2005). the

latter being six weeks belore the parties filed their Opening Evidence.

4 See Rate Guidelines — Non-Coal Proceedings, STB Ex Parte No. 347 (Sub-No.2) (Dec. 20,
2007). In the December 11, 2007 RSAM decision, the Board explained that it was including the
miscellancous charges field “in order to capturc fuel surcharges for those railroads that do not
include fuel surcharges in the total revenue field of the waybill record.™ See id at 2.
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Contrary to DuPont’s claim, public information and evidence in the record at the
time that the parties filed their Opening lvidence were more than adequatce to support CSXT’s
use of the Miscellaneous Charges field (o identify movements that were subject to a fuel
surcharge and verify that the fucel charge amount was accurately reported Thus, contrary to
DuPont’s Reply asscrtion, CSX'T has prcsented ample evidence to show that CSXT fuel
surcharge revenuc is reported in the Miscellaneous Charges field. To demonstrate this fact,
CSXT Witness Fisher calculated the fuel surcharges for the companson group movements
according to the contemporaneous CSXT fuel surcharge mechanism. and then compared them
with the revenucs reported in the Miscellaneous Charges field of the corresponding Waybill
Samples. See V.S. Fisher, Ex. | at*§ 7-8 For all but two of the 221 unique movement records

in CSXT’s three comparison groups, the amount reported 1n the Miscellancous Revenucs field




matched CSXT’s {ucl surchargc.7 This confirms that CSX'T reported fuel surcharge revenue, and
only fuel surcharge revenue, in the Miscellancous Revenues field for the movements in CSXT's
comparison groups in this case. See id As demonstrated above, DuPont could have casily
venfied this fact using data availablc to it in this case. CSXT properly and accurately identified
movements subject to a fuel surcharge using the Waybill Sample’s Miscellaneous Charges field.

2 Muarket Factors and Commercial Considerations Determine Whether a
Movement 1s Subject 1o a Fuel Surcharge

Whether a movement has a fuel surcharge is a function of the market dynamics of
that movement As fuel costs skyrocketed in recent years, CSXT responded by working to apply
a fuel surcharge mechanism 1o as much traffic as possible. See CSX'T Opening at 18; CSXT
Reply 29 n.30; see also Kam V S., Ex. 2 at § 2. But while CSXT was able to apply a fuel
surcharge to its common carrier traffic immediately and promptly began to negotiate {uel
surcharges for new contracts, it was not able to apply [uel surcharges to traffic moving under
existing contracts. See CSXT Opening at 18; see also Karn V.S.. Ex. 2 at §2. As CSXT
explained in Ex Partc No 661,

A very large proportion of CSXT's carloads are carried pursuant to

contracts with its customers—not pursuant to common carrier rates.
When [CSXT’s amended fuel surcharge] went into effect on June 1,




2003, CSXT could not apply it to many existing contracts. Since June I,
2003, however, CSX'T has sought to incorporate the fucl surcharge into
new contracts and renewed contracts . ..

Written Statement of CSXT at 9, Ex Parte 661, Railroad Fuel Surcharges (Apr. 27. 20006).
As those legacy contracts—many of which had relatively long terms—have
gradually expired, CSXT has negotiated replacement agreements that include fuel surcharge

provisions. See CSXT Opening at 18; Karn V.S., Ex 2 at ] 2.

Becausc the application of a
fucl surcharge is a significant, markct-bascd factor that distinguishcs movements like the issue
traffic from movements without a fuel surcharge, it 1s an appropriate comparison lactor.

DuPont’s truc motivation for refusing to apply this factor is betrayed by the

testimony of its consultant, who argues againsi the application of this criterion by complaining
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that movements covered by a fucl surcharge “have higher R/VC ratios” than non-fucl surcharge
movements. Crowley Reply V.S. at 16. Mr. Crowley’s telling comment demonstrates DuPont’s
result-oriented approach to the selection of comparable movements, in which the deciding factor
in determining whether to apply a comparability critcrion is its effect on the comparison group’s
R/VC ratio, and, ultimatcly. on the final rate reasonableness analysis. Under the result-driven
approach suggested by Dulont’s primary witness. the fact that application of a particular
comparability factor may raise the comparison group’s R/VC 1s sufficient reason to reject or
ignore that factor. even such obvious comparabilily factors as the application of a fuel surcharge.
The purposc and intention of the Three Benchmark approach, of course, is to identify traffic that
is reasonably comparable to the issue traffic first, and then to derive from that traffic group
benchmarks that may be used to assess the reasonableness of the challenged rates. not to start by
identifying movements that generate the results most favorable to one party and then to label
them “comparable.™®

3 DuPoni's Substantive Criticisms of CSXT's Use of Fuel Surcharges as a
Comparison Factor Are Irrelevant und Unsupported

DuPont’s objcctions to using fucl surcharges as a comparability factor are a study
in misdirection, and entirely beside the point. DuPont’s primary argument is that CSXT might

have “recovered” its fuel costs for traffic without a fuel surcharge in some other way. See




DuPont Reply at 22-23 '® But what 1s at issuc here is not cost recovery, it is comparability. As
explained, certain CSXT movements do not have a [uel surcharge due to market factors and
conditions that disttnguish them from movements like the issue traffic. which are subject to fuel
surcharges. See CSXT Reply at 28-29; Karn V.S., Ex. 2 at § 2, 6. That market distinction is the
reason that non-fuel-surcharge movements are less comparable to the issue traffic than
movements with fuel surcharges. Whether or not CSXT recovered its fuel costs — or any other
specific component of its costs of providing rail transportation service — on any particular
movement 1s irrelevant to whether that movement is comparable to the issuc movements.'!
DuPont’s claim that the “market-based decision™ to apply a fuel surcharge does
not bear on comparability is nisguided in scveral ways. DuPont Reply at 22. First, the idca that
CSXT unilaterally “decided”™ what traffic would have fuel surcharges is incorrect—CSXT
plainly could not “decide” to apply a fuel surcharge to pricing agreements that did not allow it.
More fundamentally, the identification of traffic with similar “market-based™ characteristics is

the goal and intention of devcloping a comparable group, not a basis for criticizing that group.

1 DuPont’s point of departure for its entire series of arguments against this comparison factor is
its contention that CSXT excluded movements without {uel surcharges from its comparison
groups based upon “the unsupported assumption that this indicates that fuel costs were not
recovered.” Sce DuPont Reply at 21 CSXT did not make this argument or “*assumption ™ See
CSXT Reply at 28-29 (discussion of fucl surcharge comparability factor). DuPont docs not —-
because 1t cannot ~ provide any cite to CSXT’s evidence as the basis for this strawman claim,
which is the essential premise for all of Dulont’s substantive arguments against using the
application of a [uel surcharge as a comparison factor.

' Similarly irrelevant to the question of comparability is DuPont’s unsupported allegation that
CSXT “overrccovered” its fuel costs for movements covered by a {uel surcharge. DuPont Reply
at 22-23. 'l here is no evidence that CSXT was “overrecovering” fuel costs for any particular
movement in the waybill sample. Regardless. CSXT’s revenue for any particular movement is
not a relevant comparability factor. DuPont’s wilness’ contrary suggestion, that the relative

R/VC ratios of fuel surcharge movements are somehow relevant to determining comparability, 1s
wrong. See DuPont Reply, Crowley V.S. at 16 Tndced, accepting Mr. Crowley's suggestion
that the selection of comparable movements be guided by their R/VC ratios would make the
Thrce Benchmark exercise circular, arbitrary and meaningless.

15



The comparability factors the Board 1dentified in Simplificd Standards—length of movement.
commodity type, traffic densities of the likely routes involved. and demand elasticity ™ —arc
marke! characteristics that affect railroads’ price-setting decisions. See Simplified Standards at
17. Under the demand-bascd diffcrential pricing approach that 1s the cornerstone of modern
railroad economics and rail rate regulation, carriers are cxpected to base their prices on “the
market demand which they observe[].” Coal Rate Guidelines, 1 1.C C.2d 520, 527 (1985). The
elasticity of demand and other commercial conditions and market factors.that affect whether
traffic was subject to a fuel surcharge are precisely what makes traffic more comparable than not.
The final variation on DuPont’s cost-recovery based theme is the claim that. for
movements not having a fuel surcharge. application of the RCAF index “would have captured
the increase in CSX'1”s fuel costs.”'* DuPont Reply at 22. Even if DuPont’s fuel cost recovery
arguments and allcgations were relevant 1o the present comparability question—which they are

not—DuPont’s predicatc assumptions are sheer speculation.

It is impossible to determine whether or to what extent any particular movement

was subject 10 an allernative fucl cost recovery mechanism without relying on non-public data.

2 DuPont docs not specify which RCAF index it 1s relying upon for this speculatve assertion.
The comparison that witness Crowley makes between the {uel component of an unspecified
version ol the RCAF and the EIA diesel fuel index is also of little-to-no value, because 1t
considers neither the relative weight the RCAF assigns to fuel costs nor CSXT’s actual cost
experience 1n the relevant period.



Under the Board's governing rulings, parties may not rely upon nen-public data for comparison
group selectton. See Decision, S1B Docket Nos. 42099 et af , at 2-4 (Jan 31, 2008). Dccision.
STB Docket Nos. 42099 et al , at 2-3 (Jan. 15, 2008) Tt cannot be determined. based on public
information, whether. and to what extent. any particular movement that is not covered by
CSXT's fucl surcharge was subject to adjustment by an index or hybrid index that included a
fuel component. Thus. inclusion of only traffic with a fuel surcharge ts more likely to reflect
traffic having similar market characteristics to the issuc traffic than the indiscriminate approach
of not screening for a fuel surcharge '* And, even if the partics were allowed to use non-public
evidence to identify which of the several available escalators and indices applied to which
movements, DuPont still has provided no evidence to show that any one of those indices under-
or over-recovered the fuel costs of a particular movement.

Despite DuPont’s atiempt 10 obscure the issuc by detouring through irrelevant and
unsupported speculation about relative cost recovery, the relevant question remains whether the
application of a fuel surcharge is an appropriate comparison criterion. lhere is little real dispute
that. holding other lactors constant. the issuc movements (which have fuel surcharges) are more
comparable to movements with fuel surcharges than to movements without fuel surcharges.
DuPont’s failure to account for this factor 1s both significant and a sufficicnt reason for the Board

to select CSX1"s comparison groups.

1% In the same vein, DuPont’s argument that “the fuel component of the RCAF" increased at a
diftcrent rate than the U S Tnergy Inlormation Administration U.S. No. 2 Diesel Price index—
even if it were correct—is not rclevant. DuPont Reply at 22. Again, the question here 18
whether the presence of a [ucl surcharge affects the comparability of traffic. not whether or to
what cxtent a given fuel surcharge recovered fucl costs.

14 Any attempt to conduct such an analvsis would be costly. complex, time-consuming. and
subject to considerable discretion  As the Board has repeatedly emphasized. its intention and
goal is to make Three Benchmark proceedings expeditious. simple. and relatively incxpensive.
Application of CSXT’s lucl surcharge criterion would serve these goals while simultancously
ensuring sclection of more comparable movements than DuPont’s standardless approach.
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B. All Issuc Traffic Should be Excluded from the Comparison Groups.

A further flaw in DuPont’s comparable groups is its inclusion of 1ssuc traftic. It
makes little sense 1o include 1n a “‘comparablc™ group those movements whose rates are being
challenged in this very complaint. DuPont acknowledges that issue traffic should be excluded,
but then excludes only that portion of the issuc traffic that moves between the same origin and
destination for which it is designing the comparison group. See DuPont Reply at 17-18. In
particular, 1t included the Heyden-Duart movement for its comparable group for the Heyden-
Washington movement, and conversely it included the Heyden-Washington movement for its
comparable group for the Heyden-Duart movement. This inclusion of issue traffic in DuPont’s
comparison groups is unreasonable.

“Issuc traffic,” properly defined, includes all traflic whose rates the complainant
chooses to challenge in the same complaint. The traffic at issue in this case is the movements
from Heyden to Duart, from Heyden to Washington. and from Ampthill to Wyand'otte. DuPont
chosc to challenge all three rates in this singlc complaint. As the Board has previously noted, if
DuPont had wished 1o challenge the rates for these multiple lanes in multiple complaints, it could
have done so. See Decision, STB Docket Nos. 42099 et al. at 3 (Jan. 22, 2008). Having chosen
to bring a single complaint to challenge ratcs for multiple movements, DuPont must hive with the
consequences of that choice. The traflic that DuPont has put at issuc is the traffic whose rates it
is challenging, and that trafTic should not have becn included 1n DuPont’s group of comparable
traffic. Indeed, because the comparable group is to be a group of traffic from which the Board

can derive a rough standard of comparison for assessing the reasonableness of the rates on the
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1ssuc traffic, it makes hitle sense to include movements whose rates are being challenged as
unreasonable."

The odd result of DuPont’s cramped definition of issuc traffic is most clearly illustrated
in its comparison groups for traffic in the Heyden-Duart and Heyden-Washington comparison
groups in DuPont’s pending challenge to CSXT rates in Docket No. 42099. DuPont’s final
comparison groups for those two lancs are identical (consisting of 142 of the samc Waybill
Sample records) with one exception: the Heyden-Duart movement is excluded from the Heyden-
Washington comparison group and vice versa Thus, DuPont simultancously contends that each
of those two movements is comparable to the same 142 movement records for purposes of one
comparison group, but it is not comparable to the identical movements for a seccond comparison
group. This defics logic. Either a movement 1s comparable to 142 other movements, or it is

not.'

'3 The issue traffic movements DuPont includes in its comparison groups were contract
movements under the former CSXT-DuPont master contract. While anomalies in the Waybill
Sample have made 1t impossible to determine based on public data whether other traffic from the
Waybill Sample moved under contract rates rather than common carrier rates, see CSXT
Opening at 19, here there is no dispute that the 1ssue traftic movements were contract movements
(under a contract that cxpired in June 2007). Contract traffic is gencrally not comparable to
common carricr traffic. See Ex Parte 646, CSXT/NS Reply Comments at 29 (Nov. 30, 2006),
see also Simplified Standards at 83 (“[H]olding everything else constant, a comparison group
that consists of just common carrier tralfic will be selected over a group that includes contract
traffic.”). While CSXT is not relying on the fact that the issuc movements are contract
movements as grounds for excluding them from a comparison group, this evidence further
confirms the soundness of the position that issue traffic should be excluded and DuPont’s
comparison group should be rejected.

'¢ But for the two issuc movements, DuPont’s two plasticizers comparison groups are identical.
Thus, as a matter of logic. there 1s no reason those two mosements could not be considered in a
single comparison group. Ilad DuPont chosen to use a single comparison group for both of the
plasticizer issuc movements, however, the illogic of its position would be thrown into even
starker relief* it would be forced to simultaneously argue that a movement is and is not
comparable to all of thc movements it selected using other factors. Properly defining “issue
traffic” as thc movement(s) the complainant chooscs to challenge in a single complaint avoids
such logical contortions and has the added benefit of reducing the incentive for complainants to
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In fact, Simplified Standards indicates that comparable traffic should be “tratlic of
other potentially captive shippers. Simplificd Standards at 75 (emphasis added) Here, there is
no question that the traffic from the l1leyden-to-Washington lane and the Duart-to-Washington
lanc is DuPont’s own traffic. Such traffic is not appropriate comparison traffic. and DuPont’s
decision to include it 1n its final comparable group 1s further grounds to reject DuPont’s
comparable group.'’

C. CSXT’s Final Milcage Criteria Are Supcrior Because They Use Actual
Mileage Rather than an Estimate and Avoid Unnecessary Rounding.

In order to minimize the differences between CSXT's and DuPont’s comparison
groups, CSXT agreed to the narrow mileage criterion proffered by DuPont, and corrected two
errors In DuPont’s calculation of the bascline length of the issue movements. See CSXT Reply
at 31-32  First, DuPont continucs to use the PC Rail-based estimate of the issue traffic’s loaded

miles, without providing any explanation of why it ignored the actual loaded miles provided by

CSXT more than four months ago n its initial filing See CSXT Answer at 5 (Nov. 19, 2007)
The Board specified only ninc actual movement characteristics that parties should usc as inputs
to calculate the “unadjusted” URCS Phase 111 costs of the issue movements and comparison
group movements. See Simplified Standards at 25. 84; sec also Ex Parte 657, Major Issues in
Rail Rate Proceedings at 48-52, 59-60 (Oct. 30, 2006) (“Muayor Issues™). As the Board explained
in Major Issues. use of these nine actual “*movement-specific operating characteristics™ is what
allows URCS to generate variable cost figures that approximate the actual variable cost of the

the movement at issue.” See Mujor Issues at 52. One of the nine movement-specilic

include multiple movements in their complaints to seck an advantage in a Three Benchmark
casc.
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characteristics that must be used to gencrate unadjusted URCS variable costs that the Board has
directed the parties to use in Three Benchmark cases is a movement’s actual “one-way distance™

or “loaded miles.” See Simplified Standards at 25; Major Issues at 52, n.166.'®

Second, CSXT applied the plus-or-minus 150 miles band to the issue traffic’s
loaded miles without DuPont’s unnecessary and inappropriate device of “rounding to the nearest
50 miles.” Id at 31, DuPont makes no attempt in either its Opening or Reply Evidence to
cxplain why rounding the issue iraflfic milcage to the nearest 50 miles is reasonable At best, this
praciice has no utility. And, in many instances, rounding could significantly distort the
application of the mileage band and the resulting comparison group. For example, by rounding

its PC Rail miles lor the Ampthill to Wyvandotte plastics movements to  , DuPont would

'8 As dirceted, CSXT used actual loaded mules in calculating URCS costs, and for developing its
comparison groups.



select only movements that ranged from to miles. Asarcsult. itincluded shipments

" of less than miles. or more than miles shorier than even its underestimate of the

movement miles Thus, whilc CSXT accepts, for purpose of this case, DuPont’s mileage band, it
docs not accept DuPont’s unexplained, unsupported — and potentially distorling — practice of
rounding the length of the 1ssuc movements to the nearest 50 miles.

Instead of using the 1ssue traffic’s actual loaded miles that CSXT provided with
its Answer last November. DuPont’s Opening and Reply Evidence use an inaccurate estimate of

1.1 Application of the mileage band 1o an

the length of the movement generated by PC Rai
inaccurate estimate of the length of movement results in a less accurate and less reliable indicator
of comparability.?’ Together, DuPont's use of issue traffic mileage estimates that vary
substantially (rom the actual length of the issuc movements and its compounding error of
rounding the (already inaccurate) mileage to the ncarest 50 miles make DuPont’s mileage
criterion substantially inferior to that used by CSX'T to select its final comparison groups. 'he

Board should reject DuPont’s compound imprecision and adopt CSXT"s comparison groups.

D. DuPont’s Density Analysis is Untimely, and Provides No Additional Support
for Its Proffered Comparison Groups.

For the first ime in its Reply, DuPont asks the Board to consider the traffic

densitics on the line segments used by 1ts comparison groups as a selection criterion. See

1 Because DuPont knew the actual loaded miles of the issue movements long before it filed its
Opening Evidence, there is no justification for its failure to usc that data in its Opening Evidence,
or in order to select its final comparison groups in its Reply.

*® In fact, CSXT provided to DuPont in discovery movement records indicating that the 2007
plastics shipments actuafly average  miles from Ampthill to Wyandotte. As described above,
by using a PC Rail estimatec of ~ miles, and then rounding downto ., DuPont selected only
movements in the mile range As a result, DuPont included shipments — nearly
one-third of Hs companson group — that were less than miles. or more than miles shorter
than the actual distance traveled by the plastics issuc traffic. Thus, DuPont’s rounded cstimate
approach to is plus-or-minus-  -mile criterion sclects movements that range from miles
shortcrto only  miles longer.
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DuPont Reply at 25. DuPont’s attempt to introduce a new factor for the Board's constderation
for the first ime in its Reply should be deemed untimely and not considered by the Board. See
Simplified Standards at 18 (stating that the Three Benchmark procedures allow both parties to
participate in the winnowing proccss) (emphasis added); see also Duke Energy Corp. v. CSX
Transportation, Inc . STB Dockel No. 42070, at 4 (Mar. 21, 2003); General Procedures for
Presenting Evidence in Stand-Alone Cost Rate Cases, STB Ex Parte No. 347 (Sub-No. 3) (Mar.
9.2001). DuPont attempts to excuse the untimely proffering of a new factor by claiming that it
did not identify dcnsity as a relevant criterion in its case-in-chief **due to thc uncertainty of
whether [the parties] could usec the density maps produced by CSXT in discovery.” See DuPont
Reply at 25. In fact, however, the Board ruled that the partics could use the density maps prior to
the deadline for the parties™ opening submissions See STB Docket No. 42099 ef al., Decision at
4 (Jan 31, 2008); see also CSXT Opcning at 14 n.14 While the timing of the Board's decision
left only a limited amount of time to incorporate densily arguments into the parties’ opening
submissions, it is disingenuous for DuPont 10 claim that it did not know whether it could include
the density data in 1ts Opening Evidence. Because both CSXT's density data (produced in mid-
December 1n response to DuPont’s discovery requests) and the Board™s Order permitting the use
of that data were available to DuPont before 11s opening submission, if DuPont wished to usc
traffic density as a comparison group selection criterion. it should have included that evidence
and argument in its case-1n-chicf, and not mn 1ts Reply Evidence.

Even if the Board were to consider DuPont’s untimely proffer of a ncw comparability
factor, Dulont’s argument that 1ts comparison groups are comparable in density 1o the 1ssuc
movements does not undermine the superiority of CSXT's comparison groups. In fact, review of

DuPont’s proffered density analysis reveals an outcome it may not have intended. that CSXT's



criterta selected movements that were closer to the density of the plastics issuc-traffic movement.
As background, DuPont’s density analysis involved determining the average density over the
routes for the 1ssue traffic and the movements it considered comparable to the issue traffic.?!
Bascd on those calculations and a comparison of the average density across the comparable
movements, DuPont concluded that its comparison groups “are comparable in density with each
of the issue movements.” See DuPont Reply at 31.

CSXT madc onc refincment to DuPont’s analysis. Accepting for the sake of
discussion DuPont’s density calculations. CSXT separated each of DuPont’s comparison groups
betwcen movements that were also in CSXT’s corresponding group, and thosc that were only in
DuPont's. For the plastics issue movemenis, the average density for CSXT’s comparison group
movements was closer to that of the 1ssue traffic than the movements included in DuPont’s
proffered comparison group. Table 2 below summarizes the average density for the 1ssuc traffic
movements and for those movements that are in DuPont’s companson groups, scparately for the
two categories described above.

Table 2

2! DuPont’s analysis determined CSXT’s density for the routes gencrated by PC Rail. which may
not account for the actual route ol movement.
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Thus, if the Board were to consider DuPont’s untimely density analysis or give it
any weight whatsoever, it should recognize that DuPont’s own density analysis indicates that
CSXT"s plastics comparison groups are more comparable to the 1ssue traflic than are the
comparison groups proffcred by DuPont.

E. Other Factors

While the parties dispute the application of other companson factors, those factors
do not ultimately affect the composition of the competing comparison groups See CSXT Reply
at 29-31. First. CSXT maintains that “single-car” shipments (i.e.. less than 6 carloads) are more
comparable than multiplc-car or unit-train shipments to the issue traffic, which was transported
in single-car shipments. Nevertheless, DuPont included multiple-car shipments in one of its final
comparison groups. Specifically. DuPont included four multiple-car shipments for its final
comparable group for the Ampthill-Wyandotte plastics movement. DuPonl Reply Crowley V.S.
at 18. The parties’ difference about the application of a “‘single-car” companson factor is moot,
however, because the four multiple-car shipments in DuPont’s plastics comparison group were
not subjcct to a fucl surcharge. Because these movements did not have a fuel surcharge, CSXT
would not have selected these records in its comparison group even if it had included multiple-
car shipments. Becausc this comparison factor does not generate differences between the
parties’ comparison groups, it need not be considered 1n evaluating which comparison group is

superior.

Additionally, on Reply. DuPont dramatically changed its approach to identifying
comparable movements, by sclecting traffic from a much smaller universe of commodities. For
the plasticizers comparison groups, DuPont accepted the usc of the commoditics covered by the

same CSXT tarifl — CSXT 28003 — that CSXT uscd in sclecting comparable movements. For



the plastics group, DuPont also relied upon a CSXT tariff - CSXT 28211 - that includes the
issue-traffic commodity. Having for the first time placed any limitation on the commodities 1t
includes,” DuPont is critical of CSX1°s usc of the 28211 STCC header, and not the
commodities from the tarifF. to 1dentify comparable traffic. For several reasons. DuPont’s
criticism is misplaced. First, DuPont’s approach includes only 11 records from three
commodities outside STCC 28211, represcnting only 3% of its comparison group The
commodities covered by those records fall outside STCC 28211 — according to the STCC
taxonomy, those commodities are less “like” the other commodities classified as STCC 28211.
Second, even if CSXT's like commodity selection criterion had initially included shipments of
these non-28211 commodites, its other selection criteria would have excluded each of those 11
records. Significantly because 9 of the 11 records report distances of 615 miles — 157 miles
shorter than DuPont’s estimate of 772 miles for the plastics issuc movement — cven DuPont’s
sclection criteria would have excluded those movements when it applicd its 150-mile band
criterion. were it not for the distorting effect of DuPont’s unnecessary rounding of issue
movement mileages Further, neither of the other two non-28211 records was subject to a fuel
surcharge provision, and thus thcy would not have been included in CSXT's comparison group
regardless of commodity. DuPont’s criticism is thus both erroneous and moot, because its
inclusion of shipments of other non-STCC 28211 commoditics docs not causc a difference

between the pariies’ {inal comparison groups.

** On Opening. DuPont did not limit its comparison groups by commodity at all, claiming that all
movements having similar variable costs werc comparable commoditics See CSXT Reply at 17-
27
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1lIl. THE BOARD SHOULD ACCEPT CSXT’S PROPOSED ADJUSTMENTS TO
THE BENCHMARKS, AND REJECT THE RESTRUCTURING OF THE
BENCHMARKS PROPOSED BY DUPONT.

A. RSAM Tax Adjustment

In its opening submussion, CSXT explained that the Board's current RSAM
calculations make an error that adds the calculated shortfall from the Board’s revenue adequacy
determinations (which are computed on an after-lax basis) to revenues for traffic moving at
above 180 percent of variable costs (which are on a pre-tax basis). To correct this indisputable
error, CSXT cxplained that the revenue adequacy shortfall should be adjusted to rcflect pre-tax
levels and calculated the required adjustment using CSXT’s statutory Federal and state income
tax ratcs. The corrected RSAM figures submitied by CSX1 arc summarized in the table below.

Table 3

Summary of RSAM Corrected To Reflect Proper Trecatment of Shortfall Income Taxes

Board RSAM /
RSAM Board Shortfall Shortfall Corrected R/IVC, 90
Mark-up R/VC, 4 (After-Tax) {Pre-Tax) RSAM Ratio
n 2) (3I=IH2) H=03)K1- (5y=(2)+(4) 6F(5M2D)
1ax rate)

2002 286% 238% 43%
2003 292% 239% 53%
2004 292% 231% 61%
2005 300% 236% 64%
Average 292% 236% 56%

On Reply, DuPont does not dispute CSXT’s claim that the Board’s current RSAM

logic incorrectly combines afier-tax shortfalls with pre-tax revenues. Instead its witness, Mr.

Crowley, describes what he claims are two problems with CSXT’s proposed correction:

1.

CSXT assumes that the additional revenue from the revenuc adequacy
shortfall calculation would be taxed at the statutory tax rate, and,
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2. That the variable costs used to calculate the RSAM and R/VC;, g ratios
are already overstated due to an over recovery of income taxes.

DuPont Reply a1 28 In addition, DuPont asscrts that this procceding is an inappropriate forum
for a change to the RSAM calculations. Below, CSXT addresses cach of DuPont’s arguments

1 CSXT's Correction of the RSAM Properly Uses the Statutory Tax Rate

Mr. Crowley contends that CSXT erred by correcting the RSAM revenue
adequacy shortfall to include taxes at the statutory tax rate instead of using CSXT’s etTective or
marginal tax ratcs. Although he would prefer to use the marginal tax rate, which he describes as
“the tax rate that applics to the last dollar of the tax base,” he explains that marginal tax rate is
difficult to determine and cannot be computed from the record in this proceeding. He then
defaults to the “effective tax rate” as the purportedly appropnate rate to apply to make the
correction

Mr Crowley is wrong to assert that cither an cffective or marginal tax rate should
be used to correct the RSAM revenuc adequacy shortfall for taxes. All incremental taxable
income carned by CSX I incurs incremental tax at the statutory tax rate and any revenue required
to offset the revenue adequacy shortfall is no cxception. While it is true that the amount of cash
CSXT actually pays in Federal and statc income taxes in any onc ycar could be influenced by
tax-loss carryforwards and carrybacks, and by deductions that generate deferred taxes, these
merely represent diffcrences in the timing of when CSXT actually makes the tax payments
CSXT sull incurs tax liability at the statutory rates. While CSXT had net operating loss
carryforwards during these periods, all of these losses were usable by CSXT on its income
earncd in this or subsequent periods. Thus, additional revenue to cover the revenuce adequacy
shortfall would not be offset by net operating losses that would have otherwise been unavailable

to CSXT. Similarly, government tax credits might reduce the cash tax in a year, however, there
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would be no additional tax credits generated as a product of the additional incremental income
As such. the proper assumption is that the incremental tax liabtlity that CSXT would incur for
the income attributable to offset the revenue adequacy shortfall should be measured at the
statutory rate. In addition, because the Board's RSAM calculations assume that the revenues for
traffic moving above 180 percent of variable costs would increase to levels required to eliminate
the revenue adequacy shortfall with no corresponding increasc in capital or operating cost
expenditures. the added revenucs would generate no new tax deductions, which further confirms
that the statutory tax rate is the appropriate rate to use to correct the RSAM calculations.

Use of the statutory tax rate is also supported by the Board’s general purpose
costing procedures for railroads. Specifically, the Board's Uniform Rail Costing System
(URCS) develops costs attributable Lo the payment of Federal income taxes using the statutory
tax rate.

2 DuPont s Critictsm of URCS Does Not Undermine the Demonstrated
Need for Correction to the RSAM Culculation.

Mr Crowlcy argues that URCS use of the statutory federal tax rate to add income
tax related vanablc costs to individual movements provides for more taxes than CSXT actually
pays on a cash basis. He suggests that by overstating the income tax burden, URCS improperly
reduces the number of movements in the Board's carload waybill sample with revenue to
variable cost ratios in excess of 180 percent, thus suppressing the number of movements from
which the revenue adequacy shortfall can be recovered, and, he claims, artificially inflating the
RSAM. Although he quantifies the effects of his alleged overestimate of income taxes in URCS

for the year 2005, he does nol restatc the Waybill Sample variable costs for 2002 through 2005



using the effective tax rate 2 This is a fatal law in Mr. Crowley's analysis, because appropriate.
corresponding recalculation of costs would lower URCS variable costs and increase the R/'VC
ratios for the comparable traffic group under the Board's threce benchmark methodology 1f such
a consistent adjustment were made, any overstatement 1n the calculated RSAM produced by the
differential between URCS use of statutory Federal income tax rates and the CSXT effective tax
rate would be offset by the corresponding increasc in R/VC ratios for the comparable traffic (as a
result of the substitution of the cffective tax rate to URCS cost calculations).

3 It is Entirely Appropriate to Correct the Erroneous RSAM Calculation in
This Proceeding

In its argument, DuPont erroncously suggests that the Board s current RSAM
calculation, which was announced by the Board in its September 2007 decision in Simplified
Standards, was subject to four rounds of comments and a public hearing. In fact, because it was
included as part of the Board’s [inal decision in that proceeding, the specific RSAM formulation
adopted by the Board was not subject to public comments. More important, the Board did not
issue its actual calculation of the new RSAM unuil December 11. 2007, and corrected that
calculation on December 20, 2007 See Notice. STB Ex Parte 347 (Sub-No. 2) (Dec. 11, 2007);

See Notice. STB Ex Parte 347 (Sub-No. 2) (Dec 20, 2007).

3 The URCS adjustment advocated by DuPont is also contrary to the Board’s rulc that it will not
consider such adjustments in these cases. See Simplified Standards at 22, 84 Moreover, the
Board has madc clear that it will not consider criticisms of URCS or proposed changes to URCS
in a Three Benchmark case. In its Major Issues Decision which the Board adopted by reference
in Simplified Standards, it made clear that "if’ a party believes that URCS could be improved . . .
1t may rcquest a separate rulemaking," and that, "in an individual raic rcasonableness
procceding, [the Board] will use [its] existing URCS model, without further movement-specific
adjustment " Maor Issues at 61 (emphasis added).
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Moreover, regardless of when the RSAM was developed by the Board, it is the
Board’s standard practice to correct obvious errors in its Decisions. See. e.g , Western Fuels
Ass'n, Inc v. BNSF Ry Co , STB Docket No. 42088, slip op at 10 {scrved Feb. 28, 2008)
(ordering parties to correct technical errors when filing their supplemental evidence); Otter Tail
Power Co. v BNSF Ry Co . STB Docket No., slip op. at 2 (served May 26, 2006) (rcopening,
sua sponie, the proceeding to correct a technical error) 2

B. The Board Should Reject the Retroactive Changes to the RSAM Proposed by
DuPont.

DuPont’s proposed restructuring of RSAM methodology is untimely, unworkable in
practice. and contrary to law. First, DuPont’s proposal to restructure the RSAM by applying a
so-called “efficiency adjustment” is based on erroneous assumptions, would not achieve its
stated objective, and has been flatly and unequivocally rejected by the Board on several
occasions. See CSXT Reply at 47-49; «d at Exhibit 5 (V.S. Fisher). As the Board summarized
in a Simplified Guidelines decision

‘The amount of revenue shertfall attributed to tratlic with an R/VC
ratio below 100% cannot provide any reasonable approximation or
useful surrogate for other inefticiencies in a carrier’s system. And
while specific inefficiencies can be brought to light in a SAC
analysis under the Coal Rate Guidelines, any attempt to measure
carrier-specilic inefficicncies under the simplified guidelines
would add unduc cost and complexity to an inquiry that must
necessarnly sacrifice some precision to achicve simplicity.

* CSXT's proposal simply secks to correct an inadvertent error in the calculation of the RSAM,
which implement the Boards intent in Ex Parte 646. DuPont’s CAPM proposal, in contrast,
would make wholesale organi



B P Amoco Chemical Co. v Norfolk So. Ryv. Co., SI'B Docket No. 42093, Decision at 9-10 (June
6. 2005). Moreover, as the Board explained 1n 1ts recent decision rejecting the same proposal 1n
the Simplified Standards proceeding, DuPont’s argument 15 untimely and is therefore barred as a
matter of law. See Simplified Standards, STB Ex Parte No 646 (Sub-No. 1) Decision at 12-13
(served March 19, 2008) {denying motion for reconsideration of elimination of same efficiency
adjustment for failure to raise it during the notice-and-comment period in the rulemaking
proceeding).

Second, DuPont’s proposal to revise the RSAM retroactively by inserting a new
model for calculating the cost of capital is inconsistent with duc process and the rules the Board
has adopted to govern these procecdings. proccduratly improper, and would inject substantial
additional complexity, expense, and potential delay to these proceedings. See CSXT Reply at
37-47. The general rule is that agencics may not apply new rules — like the Board’s recent
adoption of the new “CAPM™ model for determining carriers’ cost of equity — retroactively. See
CSXT Reply at 37-40. DuPont has offered no rcason for the Board to make an exception to this
rule 1n order to apply a new cost of capital model (adopted affer the Board issued its final
Simplified Standards rules) retroactively to these cases. Further. the forum in which to consider
such a significant change, with broad implications for all Class 1 rail carricrs and their customers,
is a notice-and-comment rulemaking that affords all interested parties an opportunity for input,

not in this individual adjudication involving only one carricr and one shipper. See id at 40-42.**

* In challenging CSXT’s request that the Board correct what 1s essentially an arithmetic error n
its RSAM calculation, DuPont argues that the Board should not make such an adjustment
“within the narrow confines of this procceding,” but should instead only consider it in a notice
and comment proceeding Sve DuPont Reply at 30-31. As CSXT explained above, it seeks only
a technical correction to the RSAM calculations to effectuate the Board's intent. whilc DuPont
secks a fundamental substantive change to a key component ol the RSAM, and seeks to make
that change retroactive

32



Finally, because analytical consistency would require the Board to change a number of other
parameters, benchmarks, and calculations if 1t changed the cost of capital calculation (and very
well might require the parties to submit additional evidence), DuPont’s proposed retroactive
change would add considerable complexity, disputes, expense, and potential delay to these
simplified proceedings, thereby thwarting a fundamental goal of the Three Benchmark approach
See id at 43-47. DuPont’s proposed revamping of the RSAM to make far-reaching retroactive
changes is unwise, unfair, untimely, and unlawful, and thercfore should be rejected.

CONCLUSION
The Board should adopt CSXT’s evidence in its entirety, and find that the

challenged rates do not exceed maximum reasonable levels
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corrected in a formal rulemaking (a notion that CSXT rejects), then certainly it must concede that
the broad substantive change it seeks should only be considered —1f at all in such a rulemaking.
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EXHIBIT 1



BEFORE THE
SURFACE TRANSPORTATION BOARD

E.Il. DUPONT DE NEMOURS AND COMPANY
Complainant,

Docket No. NOR 42099

CSX TRANSPORTATION, INC.

)
)
)
)
)
)
)
)
)
Defendant. )
)

REBUTTAL VERIFIED STATEMENT OF BENTON V. FISHER
CSX TRANSPORTATION, INC.

I. Introduction
. My name is Benton V. Tisher. [ am a Senior Managing Director at FTI
Consulting in Washington. DC, and am the same Benton V. Fisher who filed a verified
statement accompanying CSXT’s Reply Evidence in this proceeding and also sponsored
portions of CSX'1"s Opening and Reply Evidence in this procceding. 1 am also
sponsoring portions of the tesimony presented in Sections IT and TIT of the foregoing
Rebuttal Evidence of CSX Transportation, Inc. My qualifications and prior testimony
were attached as Exhibit BVF-1 to my Reply Venfied Statement.
2 I have been asked by CSXT to respond to portions of DuPont’s reply submission
in this procceding and, in particular, the claim that DuPont could ncither ascertain
CSXT’s reporting of fuel surcharges in the Waybill Sample records provided in this case
nor confirm CSXT"s usc of information in the Waybill Samples and 1n the public domain
to apply its sclection criterion and include in its comparison groups only CSXT

movements that had a fuel surcharge.



1I. CSXT Waybill Samples and Miscellancous Charges Field

3. In November and December 2007, the Board released CSXT’s 2001-2005
Waybill Sample files to the parties for use in identifying movements that are potentially
comparable to the issue traffic in each of DuPont’s three complaints.! Each of those files
contained “Revenue” fields — including both expanded and unexpanded figures’ —and a
“Miscellaneous Charges” field Also in December 2007, the Board released a deciston in
Ex Parie No. 347 (Sub-No.2) in which it presented its RSAM calculations for 2002-2005.
In that decision, the Board indicated that it had included the amounts reported as
Miscellaneous Charges, in order to capture fuel surcharges. Either party had the ability to
review the amounts reporied in the Waybill Sample records and venfy whether the
Miscellancous Charges ficld represented CSXT’s surcharge, bascd on information in the

Waybill Sample and public domain

1I1. CSXT’s Comparison Groups

4, For CSX'T"s initial tender of comparison groups submitted with its Opening
Evidence, CSXT explained that it limited comparable traflic to movements to which a
fuel surcharge applied by sclecting only those Waybill Sample records that had amounts
reported in the Miscellaneous Charges ficld. See CSXT Opening Evid. at 16 In its Reply

filing, CSXT modificd certain criteria in response to DuPont’s evidence, and continued to

' STB Docket Nos 42099, 42100, and 42101

2 The term “expanded™ in this context relates to the fact that each Waybiil Sample record 1s, as its name
suggests. drawn from a sample and thus representative of more than one shipment record. As records of
single-car shipments hike the traffic at 1ssue n this proceeding are generally sampled at a 2 5% rate, each
sampled record represents 40 carloads 1hus, most of the single-car shipments in the Waybill Sample are
assoctated with | actual carload that, when adjusted by the sampling ratio. 15 reported as 40 expanded
carloads The expansion factor 1s also applied ssmilarly to other figures (¢ g, revenues. variable costs) and
the resulting fields accurdingly 1dentified as “Cxpanded.”



require that its comparable traflic include only movements with a fuel surcharge, which it
continued to 1dentify bascd on the Miscellancous Charges amounts reported in the

Waybill Sample records.

1V. Fuel Surcharge Validation
5. In response to Dulont’s claim that therc was no “link™ between the Miscellaneous
Charges field and the CSXT fuel surcharge, I reviewed the records that CSXT included in
its Final Comparison Groups. In order to confirm that the existence of a fuel surcharge
could be rcadily discerned for individual Waybill Sample records, I performed the
following series of steps for cach record in CSXT's groups.
a. I calculated the Revenue per carload based on the Expanded Revenucs and
Expansion Factor reported for the Waybill Sample record;
b 1 calculated the ratio of the Miscellaneous Charges® to the Revenues based on
the Miscellaneous Charges reported for the Waybill Sample record and the

Revenue figure calculated in Step a. above; and

c. Tdetermined the CSXT fucl surcharge from information on CSXT’s public
website for the waybill datc reported for the Waybill Sample record

! Because the Miscellaneous Charges and other amounts are reported in total for the waybill, waybills
covering more than one carload would require a geparate adjustment for comparison on a per-carload basis
CSX'T's companison groups in this case, however. are comprised entirely by waybill records with only one
carload, indicating that the Miscellaneous Charges reported on the Waybill Sample record are on a “per-
carload” basis consistent with the unexpanded Revenues calculated in Step a.

¥ This example is the first record listed in CSXT"s comparison group included in Exhibut 1 to the Reply
evidence
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I declare under penalty of perjury that the foregoing is true and correct. I further certify
that I am qualified and authorized to sponsor and file this testimony.

Exccuted on April 3 , 2008 W V M

Benton V Fisher



EXHIBIT 2




Exhibit 2 contains Highly Confidential information subject to a Protective
Order entered by the STB in this case, and therefore is not included in this
Public filing.



EXHIBIT 3



Exhibit 3 contains Highly Confidential information subject to a Protective
Order entered by the STB in this case, and therefore is not included in this
Public filing,
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