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Surface 1ransportation Board
395 E. Street, SW, Suite 1220

Washington, D.C. 20423-0001 @ =50 &)

Attention: Rachel Campbell
RE: Canadian Pacific Railroad’s proposal to buy Dekota Eastern Railroad Corp.
Dear Rachsl,

Thank you and Susan Hagel for explaining how a protest can be filed against Canadian
Pucific Rulroad’s proposal to buy Dakota Eastern Railroad Corporation. You were very
helpful and we appreciate it.

The basis for our protest 1s as follows:

The Canadian Pacific Railroad wants 10 cxpand the mumber of miles that it is responsiblc
for maintaining. They do not maintain the tracks currently under their control in a safe
manner. The Canadian Pacific Railroad has shown that it is not capable or willing to put
the money into track maintenance that is needed to make these tracks safe. They do put
many millions into maintenance tut it is not adequate to correct safety issues. The
ourrent management has made it very clear that they will not spend more on maintenance
if it means cutting into record dividends. Their formula for success seems to be: Increase
dividends and decrease maintenance expenses, while derailments are increasing. The
public’s safety does not seem to be very high on their priority list.

Our past experience with this Railroad has shown that they are not a socially responsible
company. We faxed letter to every member of Congress. Copies of these letters is
enclosed. As you will see in those letters, the CP Railroad had & dernilment in which a
bigh school boy was bumned beyond recognition. As a result of that derailment it was
determined that about 60 miles of track was wom out and needed replacement, Ifit was
not to be replaced The railroad was to inspect it using a x-ray machine on a regular basis
Six years later another derailment occurred on the same stretch of track. This resulted in
the largest anhydrous emmonia spill in the world. The reilroad had long before stopped
their inspection of these tracks. They were ordered {0 replace this worn out track. Five
years after this second derailment they still had not done this required work. Only after
they received pressure directly from Cangress did ropair work start. We still don't know
if it has been completed.
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Cvents since these lettors to Conpress were writlen are ay fOllows;

Woe are still waiting for a decigion from the Eight Circuit Court of appeals. CP Raeilroad
still claims that they are immune from prosecution. They are still running from their
social responsibilities.

CP Railroad hay had three new train derafiments in this area in the past year. Luckily
none wasg dangerous. Derailments continue around the United States and in Canada on
CP’s tracks. Their own maintenance paople say the tracks are nn longer safe.

This company continues to pay record dividends while track maintenance continues to
uuﬂh‘ The fbllowing web sita,

discusses these cuts in mﬁntenam andthe dmgm snvolved

This company continues to act as g bully. Suikingmaintenanceworkers.whﬂelegany
picketing were physically abused by CP’s private police force. A video and other
mfo:mahonabommiscmbefoundutthewebshe

This company continues to force settlements on victims of the Minot derailment under
the duress that they will never get to go to court. Accept what the RR is willing to give
you out of the goodness of their hearts, because they still contend that they are immume
to prosccution, They continue to show how soclally irresponsible their management is.
Thenumberofﬂlﬂmudmdm:wmng Information can be found at

A klv.cop b §/city.ntm . A copy is attached.

The management of this company brags about it’s safety record while decreasing
maintenance on tracks they already know to be unsafe and increasing tonnage. What can
be more unsafe, And this eftitude comes from the top down so thers is very little chance

of changing it.

If you would like additional information you may contact us at 701-240-9837, If you
would like 1o talk with victims of the Minot derailment T am sure thet we could anange &
local forum. You could talk to both victims who have settled and those that haven':, 1
think you will find that their.experiences are very similar.
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Thank you for giving our concerns your consideration.
The Aftem Family

£19 14" StNW

Minot, Dakota 58701

Cc: Senator Byron Dorgan
Senator Kent Conrad
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Deay Iunorable Congressman

The Federal Railroad Safety Act'is set to expire (his year, Coagress is curvently working
on a new bill to take its place.

Congress hus studied and determined that the intent o Coigress was never t grant
preemption or immuntty 10 the rayroads.for their neghigence. However, the eighth Circuit
court of Appeals has ruled that the wording in the current law does give the railroads
mmunity.

On Junuary 18, 2002, while the citizens of Minot, ND slept. the Soo Line (Canadian
Pacific) Railrord had a derailment on the edge of our city. The largest Anhvdrous
Ammunia spill n the world spread a cloud of poisonous gus thiough our city.

This Railroad and others across the country havc rushed to use tlie cighth Cireuits ruling
to clnim jmmunity for all manner of negligence The railroads have chosen not be
respectable and 1esponsible membera of our society and (0 instead avoid theit

+  responsibility any way possible.

They arc currently pushing tho blame {ur this situation on Congress. cven though they
know Uns was never Congresses mtent. Congress acted 1n good faith when they passed
this bill. The RR's seems to be showing that they bave no respect for ovr governmen,
our lawmekers, or the people. They have agnin become the Railroad Bairon's of the
1800°s.

In this particular situation, the railroad was found by the National Transportation Safety
Board to be grossly ncgligent. The railroad admiix that they were negligent and accepts
blame, bul ¢lainis immunity.

In 1994, 5 /2 miles from the site of the Minot derailment, the same RR had enother
horrible derailment in which a 16 year old boy was burned beyond reeognition. The
cause of the dersilment wds ideutical - a broken rail joini  They ogrocd to replace this
entire sectiun of track after the first derailment, as it was not sale, They still had not dome
this in 2002 when the second dermlment wok plece, Afier the first demilment, they
agreed (o inspect the track twice a year using a special x 1ay machine to look for stress
tractwies. They sold the machine when costs were too high.

Afixn the sccond derailment, it was discovercd that the wuilruad has never tisined its
employces i how to meke a proper splice in the track Is it any wonder ali their splices
ware discovered (o ba Inadequate. Afler the derailment. 1859 vielatiups were discoveied
on this scction of track

The railroad biags to it's stockholdor that they have mcreased dividends by cutting
meinicnance costs. ‘The night of the accident a crew for the railroad asked for permission
to ride this section of track, us they werc afraid it would be a poblem with the
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wanpcranbe chenge, ey vere told dhet thelr waz a0 moncv o the brdget toe that,
Tours Inter the detailment ocored where they wanted to inspeer. Monagement has
siaied that it is cheaper v pay claims in this area than to repair the trach

This was not an uccident. [t was a forcseeable event that the Reiliosd was aware of und
had been told to cureect. A judge has found that the RR destroyed evidence in this case,
The RR breaks the law, disrepards the regulniory agency in cha g of goveraing it ond is
then rewarded with immunity. Doesn’t seem quite righl. The RR made a deciston to
gamble and they lIost. Now the victims are expevied to pay the price of their gamble,

Thus fanuly recently wrotc a letter (copy attached) 1o all the Senators, many
Represcatatives and many news orgamzations, This letter somehow got the RR s
altention and we werc called in for mediation We were told thut the RR would not be
trying to settle any of the cases if we had not written to congress. They waat favoruble
terms in the renewal of this law and do not want the conyress upset with them.

We were told that Congress has two sets of wording as amendments to try to cotrect this
injustice. If Congress passes the wording that 1t had never been Congresses intent to glve
the RR's iomunity, then they will argue in court thal a Congress seated in 2007 cannot
know the intent of & Congress seated in 1972, 1f Congress uses the wording that makes
habulity for the RRs retvoactive. they will argue dmt unother law prevents them from
being punished if they acted in good faith before the Jaw wos changed, Lithe: way we
will nut get them 1nto a8 courtroom.

The tuctics the RR is using arc offensive to anyone. Before the mediation started the
mediator, & relired Federal -Judge, 1old us that “in his 36 years on the bench he hus never
secn such an injustice as whal is being done in this case™. We were told thal nu one
would be hapny with the offers.

They are forciny the old and the weak to scttle for pennies. Medical costs are not even
being covered. We were told that the RR did not have to be tulking to us and we were
lucky they were making any offer Wi weie told that they would not be paying for many
of the hcalth problems they caused  Tho RR says (here is no study showing that this
chemical could cause these problems and they will therefore 1ot even discuss them. I(
you go to OASHA’s web site, CDC articles., or the chemical distributoiz web site these
symptoms ure listed as injuries causcd by this chemical. The RR will pot listen. Agen
they show theit contempt for a government ugency. They say that if they paid us for these
problem+ they would have to pay cveryone. Tt docsn't teke a gemus ta figure out that if
\bey caused the problem they should be paying everyone,

They offeied a 24 year vld man and his 19 ycar old sistcr $2000 for the death of thelr 42
yeur old mother. These youngsters accepted therr final offer. I was under $20,000. They
oottied to get rid of the debi for their mother's fimeral and to get tid of the emotional
trauma and abusc they went through at the hands of the RR. We uow know whar a lifc is
worth to the RR’s. These figures will be used o lower awirds across the country in
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future deraliments.

It is wroug for Congress to leave injured citizens of this country with no recourse to fight
againgt a giant business like the RR It is wrony that thee elderly end weak victims are
buing forced to settle for little 1o notlung when their lives were 50 dramaticully altered.
Any Congressman whe cannot 1dentify with and feel a need to help these victims has
blood on his hands. [ cannot helicve that any member.of Congress could be-that-cold, but
T have been surprised again. Senator Trent Lott and Representative Bill Schuster seem to
have chosen 1o try o help the RR’s avoid their responsibilitien us members of this society.
I hope that they huve been misled by the RR's and that the truth will convince thems to
changc their decision and slop supporting the RR.

The RR has claimed in cach incident thal no onc has a good case. Jf that {s the case, all
they have to do is give up immunity and go inlo a courtroem again - We are not asking
you to be a jury and decide our cases.

We are not the only victims. There have been many dernilments since ours in 2002
People are being injured, property is being destroyed, and RR's are cleinung immunity.

it is my understanding that the Alrline, Trucking and Occan Transportatton industries are
also tookitg iutw this inununity issue for theia own use. Lhia nightmarc could grow.

1t s not our intent to telt Congress what 10 do, bul we do have sume suggestions you
might be able to use.

Please do anything that you can to either force the RR to give us our day in court and to
act responsibly or to penalize them for their unconscionable behavior. Finally and most
impmitantly, to foice safety on an induyiry that has proven dividends und profits are much
more important than peoples lives and health.

Please conxider changing The Federal Railroad Safety Act to include provisions to furce
the Railroads 1o he responsible members of out society.

1. The National !ransportation Safcty Board needs to be given some real power when it
comes 10 governing and enforcing their tulcs, They currently ate not able or not willing
to govern the ratlroads actions. They seem to have no ability to pumsh their behavior,
the railroads act as if they are above the niles set by Congress.

1. Tnspectors who work for the government need 1o inspect rmiroad tiacks and cquipment
at least twice a year A tax or fee should be charged the railroads to reimbursc the
government [or the cost of hiring inspeciors and buylog equipment. IT the RR’s were
socially responsible, tho inspectors would not have been needed, .

3. Congress needs to make surc that the new bill conlams language that no one cun !
misiaterpret making the RR liable for e negligence,

4. Wording is nceded that takes care of all the victims of all the derailmenis in the
eouatry that have failen through the cracks as a resuit of the eighth Circuits rulings.
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5. RR’s seem to have problems with inadequate crossings everywhere we go, Viclims of
ernssing accidents are alwayy in the paper. ' We would like to suggest that the RR's be
made liable for all accidents within a RR crossing. I hape that that would force them o
upgrade avery crossing m the country It would alro he good training lesson in sociul
responsibility for an industry that needs it so badly.

Thank you very much for taking the tlime to rend this lettes. 1 hope that we can again
thank you for supporting our cause. We would like nothing moe than to write each of

your local pupers praising your action.

Please support the Thompson Amendinent to the Rail and Public Transportution Sceurity
Act of 2007, or any vther legislation that will clurify the intent of the Federal Railroad
Safety Act and allow the victims o Ratlroad accidents to have their day 10 court ILis my
understanding that therc may be a move to remove the wording providing “retroactive”
status from the Thompson Ainmendmeni Please meke sure thut this retroactive wording
to cover the Minot deraikment is not removed.

The 14 injured members of the Aftem Family
Minot, North Dakota

p.O7
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Dear Honorable Congressman,

Our family recently wrote to all Congressmen regarding a rilroad derailment in Minot,
North Dakota. We were ridiculod and told that individuals could not change the mindset
of Congress. While we understand that we were only & small part in the process, we do
feel that the system worked snd individuals can make a difference, We thank you for any
help you gave us and the other victims of the Ruilroad,

Since we wrote to Congress the Railroad has been replacing track in our ares at & very
fist pace. They have also brought hack the x-ray machine to inspect the track, While this
progress is good news, we must not become complacent in improving railroad safety.
These improvements were demanded of the Railroad 12 years ago. Only when
congressional pressure was applied did the Railroad choose io comply with these
standards. Because of the great difficulty in enforcing railroad safety regulationy, the
govemment must provide oversight to insure compliance with 2ll safety regulations and
agreements made with the Federal Rail Administration. In addition, there are three key
areas that arc orucial to creating a foundation of raiiroad safety for the future. These areas
include;

s Track inspections made by a third party.

o Legal accoumability for all negligent acts and contempt of court.

o Prohibition of hazard material transport near cities.

Increasing stockholder dividends is the driving force behind all the Railroads actions. If
left on their own to determine what tracks are “safe enough” the Railroad will always
choose the most economical route: to keep using outdated and unsafe tracks, Therefore,
there will never be true accountability for safe tracks in this country unless a third party
conducts inspections. However, even though the Railroad cannot be trusted to conduct
their own track inspoctions, it is still their responsibility. Therefors, money used to
conduet the inspections should come out of the railroeds pocket and not the pocket of the
taxpayers. We urge the Congress to consider a tax on railroads from which the
government can hire companies to inspect railroad tracks.

The second part of building a foundation of railroad safety is to insure complete legal
accountability. The Railroads try to avoid responsibility for their negligence in all
accidents, Destroying evidence is common practice in the railroad industry. A Google
search of “Railroads Destroying Evidence” produced 1,140,000 hits. The internet site
Py Geehisiive i beore/ isleyisp? =20 “ lists over 48 separatc cascs where the
Railroad destroyed evidence. Another site with many examples is

iegpe/. tansportgtionaiprihn estem »dowsourepsrbogdani«laadeciossines ot 071564 nd
{. The judge in the Minot derailment case also found that the Railroad had destroyed
evidence (istipi/Avaw ediscavearvlon com utiples/cuse-inunianes’ ). The Railroad seems
to dcmonstrate an awful lot of contempt for our Judiocial Systom as well as Congrees and
the Pederal Agencies responsible for governing Railroads. Something is wrong. They
have destroyed so much evidence it is no longer clear how many accidents could have

p08
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been avoided by increasing rallroad safity measures. Crossing accidents have been
particularly difficult to decipher. The practice is so wide spread in the industry thet
Congress may again be the only power that can control their actions. Judges have levied
the maximum penalties against the Railroad in many of these cases. it obviously has
done no good in deterring the destruction of evidence. Congress should consider
conducting an investigation into these scts. Cleatly the Presidents of the railroad
companies carmot be unaware of these actiona and shotld be acoountable through fines
and imprisonment for their blatantly illegal actions. We urge congress to increase their
support for the judicial systems authority over the raliroads, by passing legislation making
prison time mandatory for RR CEO's who are aware but do not correct their companies
destruction of evidence,

One of the most important aspects of railroad safety involves regulating the materials they
cesTy. Mot cities across the country prohibit trucks from transporting hazardous materials
within city limits to avold vehicle accidents that will dump toxic matenals on theiwr
streets. This practice is good common sense. However, because railroads are federally
controlled, cities cannot foroe these matearialg outgide their city when transported on
railcars, When the derailment in Minot occurred, 1t only took minutes for e large area of
our town to be blanketed in a poisonous ges. Approximately 40% of the population was
affected, We had no idea at the ime that this was & train deraliment. Many people
thought that terrorists had struck. This was not long after the events of September 11*, so
we felt onr vulnerability to these kinds of disasters, Currently, Railroads carry thousands
of times the amount of hazardous material that trucks do, and they travel right through
our cities. A single train car can create a poisonous cloud 10 miles by 40 miles and could
kill s many as 100,000 in 30 minutes. We have personally counted as many as 60
anhydrous ammonia cars on s single train. The night of the Minot dcrailment, only 6 cars
derailed and it was the largest anhydrous spill anywhere, The cioud of anhydrous moved
8o quickly that the town could not evacuate, The gas was 50 thick that you could not vee
to drive safely, and many who tried had their vehicles die in route due to the lack of
oxygen in the air. The gas was at the local hoypital within minutes of the demilment. Gas
started to fili the lobbjes, but an evacuation plan was not feasible, because there was no
way to move the petients or time to do it. The following internet site shows actusl footage
of the effects on the town that morning: “w~=<w .4a-

loyem, comspeeintstuinotennd £ .60 %d=118517". The video was taken by a police pateol
oar that stalled, forcing the police officer to run for nearby shelter. From the footage in
this video it is clear that the desth toll would have been much higher had an evacuation of
the town been ordersd.

We recently discovered an internet article stating that Washington DC sued in order to
stop Railroads from carying hazardous materials through our Capital. We cannot afford
the time and money it would take for each city in the country to do the same. Ata
minimum Congress needs to pass a bill requiring railroads to bypess all cities when
carrying hazardous material. Upon further investigation into the safety of thess materials
it muy be necessary to prohibit any transportation of these materials by railcar, It is simply
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casler to limit and control hazardous material carried in small qusntities oo trucks than in
mass by rallway. Such drastic measures use truly neoessary oven with safe tracks and legal
accountability. It is impossible for anyone to guarantee the safe transport of deadly
materials because accidents still happen and terrorism is still a threat. The risk 15 not
worth the potential loss, The results of a 2006 safety study done on Hazardous Materials
and the Railroads can be found at

Lt1p £ v b we org/Ne v euf2006 1T NOVCRE%0Repot.pod "and

W cjtjzenstoir piwfely ong'docs TRE PAPLR e,

We are grateful for all the hard work that Congress has already done to improve reilroad
accountability and hope you can again make strides to improve the safe and responsible
use of railroads in our great country.

Thenk you again,
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Letier (¢ Fditor Iing scnl 1o TNewrpapsts
Badiinae ae Do owsetiuble?

The (vaionar TranspUrATen Saen Act is set 10 evpree thes year, The 7 € rewn count of
Appeals interpretation of this current law has allowead Soo Liue and other 1anroads
clam immunity from any and all negligent actions.

Suwo Line’s 2002 devuilinent in Minot. ND cieated the largest anhy dious ammonia spill in
the world, injuring thousands. The National Transporiation Safety Board lound Soo Linc
io be grossly nepligent in this deraliment. The raileond even admits negligence, bt
claima imuuaty. Citizens secking compensation for their injuries have found the
railroads sirong-arm mediation lactics to be insuliing and cruel Therc is no fegal action
left for citizeus shunt of a Supreine Cowt ruling,

it is no surptive thea to {Tod that other transpostation industries are Iookiiig at the
precedence set by the 8™ Circurt court 1he arrline, wrucking, and ocean industries could
also gain millious if they 100 van uvoid responsibility when their actions injure people.

Congless currontly has befoie thorn two sets amendments tying to correct this injustice,
Senator Tremt Lolt and Reprexentative Ball Schuster are strong opponents of these
anendments and meek o biock progress towards correcting the injostice we uow tace,

Please waite your representalives in Washington and ask for suppart in changing The
National Transportation Aot to inciude the following provisions:

1. Real power to goveriing and enfoseing safely rulcs

2, Government inspection of trucks and equipment

5 Liubility for future negligence,

4, Liabality for provious negligence. supporting vietims not compensaied duc to the gh
Cireults rulings. y

The 14 injured membes of the Allem Farmly
Minot, North Dakora
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Letter to Editor being sent to Newspapers
Immune or Irresponsible?

The National Transportation Safety Act is set to expire this year, The 8™ Circuit court of
Appeals interpretation of this current law has allowed Soo Line and other railroads to
claim immunity from any and all ncgligent actions.

Soo Line’s 2002 derailment in Minot, ND oreated the largest anhydrous ammonia spill in
the world, Injuring thousands. The National Transportation Sufety Board found Soo I.ine
1o be grossly negligent in this Jerailment. The railroad even admits negligence, but
claims immunity. Citizens secking compensation for their injuries have found the
railroads strong-arm mediation tactics to be insulting and cruel. Thete 18 no legal action
left for citizens short of a Supreme Court ruling.

It is no surprise then to find that other transportation industries are looking at the
set by the 8% Circuit court. The airline, trucking, and ocean industries could

also gain millions if they too can-avoid responsibility when their actions injure people.

Congyress currently has before them 1wo sets amendments trying to correct this injustice.
Scnator Trent Lott and Representative Bill Schuster aro strong opponents of these
amendments and seek to block progress towards carrecting the injustice we now face.

Please write your representatives in Washington and ask for support in changing The
Nutional Transportation Act to include the following provisions.

1. Real power to governing and enforcing safety rules,

2. Govemnment inspection of tracks and equipment.

3. Liability for future negligence.

4. Liabllity for previous negligence, supporting victims not compensated due to the 8%
Circuits rulings.

Please contact your congressman and ask that they support the Thompson Amendment to
the Rail and Public Transportation Security Act of 2007, ur any other legislation that wall
clarify the intent of the Foderal Railroad Bafety Act and allow the victims of Railroad
acvidents to have their day in court
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The 14 injured members of the Aftem Family
Minot, North Dakota
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Letter to Editor
RATLROADS IMMUNE?

Railroads arc great for this countyy, but should they be imniune fiom prosecution when
they are nogligent?

In 1972, Congrass passed the National Transportation Safety Act. The mteat of this bill
v ae Lo make the Railroads subject lo kedetal Regulations rather than each individual
States rules and regulations Tor appioaimately 30 yenrs, precedent was setl that the
railroads are rosponsible for their negligence n the individual States, even though the
Federal Goverament governs them

Recenily the Eightl: Circuit Court of Appeals has decided that vague wording In the 1972
Nauonal [ ransportation Act will now be interpreied to give the Railroad preemption or
ummumry fram legal action in all dersilments.

The Eiphth Circuit Cowt of Appeals has arbitrarily decided to take away ull citizens
nghts to due process of aw if it Involves a rallroad, 1thoughs that the consution gave
us the right {o due process of law. If our military drives a car inio your house. they are
liable. Area 5| was found to be lisble for injunng worhers with hazardous wasie  Most
other government entitiex have no immunity from negligence.

The raihoud caiies somc of the must dmgetons chemicals knuowa to humankind, If they
ae not responsible for their negligence, they hay e no reason to'make salety a priotity. In
fact. it hius been proven that the exact opposite is rue  This is a very lage and immediate
public safety hazard all across this country,

Congress never intended to grant the Railroads immunity fom progecution for theit
ncgligence Congress s now working on renewing the National Lransportation Safety
Act, An emendment to that bill would state thal Congress never intended to grant the
Railroad immunity from prosecution and makes the ruilroads liability retroactive.

I housands of people were sarlously injured in the largesr anhydrous ammaonia spill on the
planet. The National Traffic Safety Board tound the railrocd 1o be grossly neghigent.
None ol thase peoplr can currently collect unyvthing from the RR - Ow Medicare.
Medicaid. Social Secunity and private heahth and disability insurers have paid for many of
these peaple. Why should your tax dollars pay for the Railroads negligence? New
awidents aie happeuing daily. Those people also Lave no rights.

we ask that vou contact your Senatury and Representatives and ash that they suppoit the
Nutional Transportation Satety Act wording making lability retroactive.
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5. RR’s seem to have problems with inadcquate crossings everywhere we go. Victims of
crossing accidents are always in the paper. We would like to suggest that the RR’s be
made liable for all accidents within a RR crossing. I hope that that would force them to
upgrade every crossing in the coumtry It would slso be good training lesson in sacial
responsibility for an industry that needs it so badly,

Thaok you very much for taking the time to read this lettor. T hope that we con again
thank you for supporting our cause. We would like nothing more than to write cach of

your local papers praising your action.

Please support the Thompson Amendment to the Rail and Public Transportution Security
Act of 2007, or any other Icgislation that will clarify the intent of the Federal Railroud
Safety Act and allow the victims of Railroad accidents to have their day m court, It is my
understanding that there may be a move to remove the wording providing “retroactive”
stutus from the Thompson Ammendment. Please make surs that this retroactive wording
to cover the Minot derailment is not removed,

The 14 injured members of the Aftem Family
Minot, North Dakota
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THE NIGHT THA I CHANGED MY LIFE

Tenusry 18" 2002, while 1 siept, a railroad dersilment caused (he largest spilf of
unhydrous atamonia in"the world, covering our city of 35,000,

T was 10 yeurs old and cxtiemely active. 1 playcd hockey and truck and was good at both.
It felt great to be fast enough to compete with kids much bigger than me. 1oday, | can't
plav outside. T can’t patticipate in sports. I was an honor student, but have 1aissed so
raany days for serious ilincss that I must be schooled at home. I have a potentially fife
threatening illness riggered by exposure (o pollutants. 1t is destroying my immune
system,

My paents were also injured. My mother was overcome by the chemical ¢loud coming
home from work. My fathcr went to resouc hor. Now, my mother has asthma and my

father has 1euceurring pre-cancerous polvps. My parents don't take their nwn medicines
so they can buy the medicines I need. Sometimes they can't afford all of my medicines.

The National Traific Safcty Boerd found the rallroad giossly negligent for this
derailment. They knew the tracks were dangerous because a 1994 deraiiment bumed & 16
yr old boy beyond recoymition. They admit blame, but refuse to puy our medical costs.

When I agk why the milroad can get away with injuring us and not paying. 1 am told that
the 8% Circuit Courl of Appeals has chunged the interpretation of the National ') raffic
Sefety Act. Their rulings make the rajiroad immune firom negligence. I know that il [ am
denied my conctitutional right te due proccsy of law, then nther families ont there will
su{ler as we have.

Pleawe contact yous 1epresentatives in Washington to nsk fim their support in making
railroads acoountable [or thoir actions.

Jeremy Aflem and the other 14 injured membets of the ARem Famuly
Minot, ND
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Letter to Editor being sent to Newspapers
The Cost of Safety

Railroad safety is costly. Protecting und maintaining each mile of track comes ut high
priccs that eat into raihivad dividends What docsn't cost railroads nearly as mwuch is
paying claims to citizens injured by derailments? The 8™ Circuit court of Appeals ruled
that raillroads are immune frum ncgligence in derailments. [his unconstitutional decision
gives unlimited power o un industiy with no concern for health und safety. They answer
only to investors.

Citizens of Minot, NT) learncd this lesson the hard way. On January 18, 2002, the Soo
Line Railroad derailed causing the largest Anhydrous Ammonia spill in the world to
spiead & cloud of poisonous gas through our city. The railroad admitied negligence lor the
derailment. In fact, in 1994, 3 miles from the sccond accident, o 16 year old boy was
burned beyond recounition. Both jucidents involved g broken rail yoint  The milruad
agreed to replace this entire scction of track after the first derafiment, but neves did. They
also ngreed o x-ray tracks twice anmually to look for stregs fractures. They sold the
mechine.

Wow in the aftesmath of the Anhydrans spill and the ¢courts rulings, victims are stiong-
armed into setllements below thelr medical costs, Wrongful death suits are worth as little
as $20,000. Asthma, heart atiacks. and ¢ven death are waorth so little to a company that
docs not answer to courts, congress, or citizens, but only to the almighty dollar.

So yes, railroad safety is costly. But allowing railroads to operale without safety is muore
(ban we can attord.

The 14 injurcd members of the Aftcin Family
Minot, North Dakota
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CPR workers union president says retan .
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Mey 31, 2007

Labour leaders join Teamsters In condemning tha company’s actions and
demand a pubtic inquiry

Vancouvaer, 8C - The union representing striking railway maintenance workers at CP
Raii s taking lagal action against the company, after six Teamsters Canada members
wara confronted by CP's privete police force and arrested for alleged “mischief” while
walking B Iagal picket line in Coguitiam on Tuasday night.

Bll! Brehl, the President of Teamstars Canada Rall Conferance, Maintenence of Way
£mployaes Division, says the armests were completely unprovoked and unnecessarily
vioient. "We have the whola thing on wideo, All the membant were peacefully
picketing batwean tha lines of a public crosswalk in front of CFR property. The CPR
pohce came in force and told them to move atong or they would arrest them Than
they almost Immediately kegan drapgging them off the picket fine and handcuffing
tham. The video has sound and none of the members were belhgerent or offerad
resistance, However, there is one officer who forclbly wrenches a member's arm way
up at an unnatural engle and then viclougly kicks him to the ground. It Is horrible to
watch,”

Tha graphic video footage, rciessed at 8 news conference in Vancouver today,
outraged BC Federetion of Labour President Jim Sinclalr. Sindlair Is caling for a
public Inquiry mnto the special powars granted to private police forcas that are being
used by &n increasing number of companies across the country. "This i3 not just a
labour issue. It's an attack on the rights and freedoms union members and all
Canadlan citizens have fought long and hard to achieve” says Sinclair.

International Longshore and Warehouse uUnion Ceneda President Tom Dufresne
expressas the same concam and calls the actions of CPR "appaliing.”

Tha Teamsters Union Is filing a civil lawsult against CPR on behalf of Its members for
faise prrest, false imprisonment, asseult and battery end uniawful interference with
charter nghts. The unian will also be in BC Supreme Court next week (June 7th) for
an injunction apphication against CP Rail and CP Police, and In front of the Canada
Labour Relstiona Board tomorrow (Priday, Juna 1st) to make an unfair Jabour
practices complaint. Both actions are aimed at pravanting tha company from further
Inbnmidation and harassment of picketing urnon members.

The Teamsters Canada Rall Conference, Maintensnce of Way Employeas Division has
baen lawfully on stnke agamst CP Ra since May 15, 2007.

http:/fwrww teremwed ca/eng/NEWS/shocking video.htm
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Clete hare 10 Watlt the ndeo tnoings

Staldng CP Raft workers are takln‘q the
xto fourt and to candda

Inﬂ Hal Re aﬂonz rd alleging

unia arrast and upfar labour

1% plckets were arrested B
BB vere aested g

The Teamsters Canads Rall Conterence |8
Ahen rapreson’t'sy tﬁ’é"5,5§o StHking
mamintenanca workars == a&:a the six
ron '2‘#:%“% e Camages for
assau% well’as an inju 7
e e Soneales Pl e

TCRC Is al oh Canad
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% the act.ons of CP constitute unfair
abour practicas.

' Lt s beén Fnanj ears since we've seent |4
thus king of mi andu 1nd .
mistrea t of peaceful pickets [in this =%

ravincal, ' the union's la'wyer Lao
cGrady bald In an AW,

The alleged mistreatment, captured on [ SIN08
videat and shown at a 2 ) .
Shiragay, Invoives the handuffing and ajrest of the six mambers by CP police
at CP's yard In Port Coquiiam, Inc?udlng 'orcing one picket to :ﬁe ground.

jim Sinclair, gresident of the B.C. Federatian of Labaur, calied the behaviaur
autrageous

The B C Federation of Labour will be seeking a public Inquiry into the role of
private police forces, Smc'fmr said at ﬁa nw?s cgnhranog ry

han 1 saw the video and heard what happenwd, it's 0 far out of the ordinar
It really does require a F\ard loof,l' SmCIaIrpfala I an Interview after the Y
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gnmqpe. "CP Rail doesn't get to decide what's jegat and what's 1iegal In tnis
J .

So far the court has taken “a very measured approach” to the strike, McGrady

l.ﬁ l:ho 8.C urt tume n the application but urd.rtd hat the
prov idad to ta?ns Last w ek CP ra °-§h

fae?f ""in“Bﬁt‘ﬁ"ea oﬁ'é' l.ltwuavgs refu |I:s ot?\p .Toca on In rrcn

ny's re lt for an n:emlnto r to enable tha RCMP to act on the
|ruun=hon W o turmad dawn,

“So CP then just E: a5 In and uses dts own private police force to do assentiaily
s mors,” McGra

"We think that the use of a prwau police forca In this fashion by a struck
employer {5 appalling,” he add

pokasman Mark SQIand the CP pollee force w %s 'f"%‘g
rivate secur heir primary accountabl J
..ﬁ:y l prou:hon of cugtomars' valuable produ

has "’“"E‘.’, court twice seekin rq unctions to limit union plcketl On May

SHE R
"But when It mes gnwn It, wa do need to protact our business and our
customers' | e added.

Se!and said the arrc u‘.,’m' only aftar five warnings ha;laEaan -ﬂ-.vﬁn to the

S to t 10 let & truck acce n
rha ce poﬁ‘c%!.woal:lt to dg g%vrreost |rrgullcgguclsss F?l '
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Brothers and Sisters; v-':':'-uu of Prcken
Uina Amrasts by CF Aall
nuu Forca
Last Fridey, Mey 25th, Fred Graan, President and CEO of CP Rall, sent out a letter  Torges Under Artkle JIX,
addressed to his "engineering service managers, supervisors and replacement Consatution
managament employees " This was posted on the CPR.ca wabaita. cool Unks
The letter Is an attempt to boost the obviously senously sagging morale of these mm MPF Sukh
replascement warkers and perhaps still the increasing compiaints from zustomers and il
questions from shareholdars. As Presidant and CEO of CPRali, that Is Mr, Graen's jab, .
just as protecting tracks for the safe pasaags of trains, 18 ours. Npwylyiver .

It 15 naver my intention to deflect attention away from the real issuas, 50 normally I
wouldn't raspond to such a letter. But, In this casa, for the sake of accuracy I believe
that some of the statements made, demand cormment.

Pacific Region NewsleMer

A lettar to Fred Green
Mr Green talks about what-he calls the company’s "metrics™.-By this he mesns the .0 o vian
company's aperating numbers, He talks about volumaes, fluidity and siow orders.
Basically, he says that everything is working at peak efficrency (If not bettar), Messagas ffom other
Unlons

Frad Graan s entitiad to his cpinions, but anyone directly involvad with aparations
on the ground knows that the reality Is very different. You dont have to be an
Investigative journalist to see what's going on. All you have to do Is visit a yard these
days to see the deinys, backlogs and congestion, Membears of hoth the running
trades and the RYC repeatedly tell us that significant train delays sast avarywhere,

Ratification Latter - Wil by
mailed by o1 before hina

Big win lor tnlona &8
ruling says bargeining

In addition, the existence of delays, backiogs and Innumerable slow orders has been  protactad
repentacly corroborated by on-gite managers (who, for obvlous reasons, wish to Juna &, 1007
remain nameless) and by the GBOs. Mamorendum ot
Settlamant
It is understandable that CPRerl would tell their replacement workers, customers and ~ Deslmp with |
sharenoiders that everything IS going great, but 1 would remind everyone to keap
CPRail's agenda in mind. Inanks to the Hinister of
Mr. Grean talks about the "lilegal” activities of picketers. Remember, you have a CPR Setttmnent
legal right to picket at both CP properves and at secondsry properties. This right nas m:;""' for co
been confirmed by the Supreme Court of Canada,
We have tentative
Mr. Gragn may bellava that tha right to picket smounts to nothing more than the ;:';“. ¢ roached

right.to hold .up a placard and to nod politaly.when somacna crosses the pickat lina.
But that's not what the law says. What's going on now I5 @ legal strke and legal
pickating It's not just informationat pickebng. We have 2 right to talk to people who

BC FED lstwar to the Prime
Mirster

wish to cross our lines and to persuade them (lagally) not to crosa. Furthermore,  prcKeT LINE KENORA
they have a nght to stop and talk to us. The injunction that was 1ssued 11 Vancouver
hitp'//'www teramwed ca/ ENG/NEWS/CPR_Strike Issnes.htm 3/14/2008
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Iast week happened not bacause of any fllegal activity on the part of the picketers,  Talks on June 3th
but because so many people who didn't want to cross our line stopped to talk to us. Letter from Rabert
Obvicusly, this creatad & massive backiog and many probiems for CPRall. But thatls  Bouvler

what happens during a strike, the employar is disrupted. ff. those 'ffo "

Mr. Green says that he has hasrd of “Instances of vandaism and other destruction of ~ féfibersmin

(our) property.” Yes, allegations have been made. But reamambar, allegations ara €9 Rail In Canuds and
just that, allegations. They're nat proof. 1 haven't heard of any genuine instances of  protest

vandalism and, as far 8s ] know, no one has been charged with any property related  An wisolicked response
offense sinca the atrike started. 1 don't know of a single cnminal charge against a

pickater since tha strike began. In truth, CPRali supervisor Libbey has told me (snd ~ Sourt update from
corroborated it in an affidavit) that an instance of vandaiiam whaere he suspected queta

picketer invoivement, has been investigated and found to have no involvement of :m;"“‘"“ on
pickaters

(_inli I!:I'I ::I.n; to ranrt ovie
{ ]
One comment from Mr. Green's latter that especially bothers ma 15 when he writes v

Massege frum Sudiwry
"Tha madia and ganaral public continue to have salactive interest In our stuabon, Prelont Mive prnests mert

dnven mostly by the union leader's Inflammatory commants about dangerous goods, public kwuiny
poteritial deraliments and unqualifiad amployeas. These comments are not supported CP Rall going to court ovar

by fact and have hean easily abated." "lagal arrest’,
SOFA Dddlumie Sulr

This comment Implies that an exprassion of concern about dangerous goods, — Fickets and Support

potential deralfments and unqualified amployaes performing our work, is wrong. Pickazers arrestad

h -
In spita of Mr. Green's statements, the truth is that the state of the track wornes us News Archives

all Every maintenance of way employee knows what I'm talking sbout. None of us
wants to sea another deraiiment. Asida from the danger to iifs and IImb, CP Rall
ramme many dangarous commodides that, & spilled, would cause serious harm, Wa
and our predecessors have baen maintaining the company's tracks for more than a
century. No one can do it better than us. The current replacement workars, most of
whom ara office employess, Smply du not possea aur levels of abllity and
expernionce. Hance, our perfectly lagitymete and realistc concern for track safety.

Mr Graen also tales abhout negotiations and how, In effect, the Union s being
unreasonable by asking for a 13% wage increase over thrae yebrs. Mr, Green In
affect dismisses our concems by saying “we wili not breek the péttem of
seitlaments.”

But whet Mr. Green fails, or refuses, to acknowledge [s that we are the lowest pad
unionized employees in the radway. What the company I8 saying Is that f any
employes geta 2 3% annual increase, then so must avary othar amployes. But if one
amployea makes $40,000 a year and another makes $80,000 (and thay aach get a
3% ralse) the first employae will gat a $1200 raise while the sacond smpioyaa will
get a $2400 raise. What kind of aqual tredtment Is that? How Is that falr? You can
sas how, cver time, the difference In earnings batween tha two employses will grow
end only get nYore pronounced, Our position is that the time has come for ths kend
of eamings drift to stop and for us, all of us, every CP employes, t0 be treated
aqually and with the respact we daserve,

Although Mr. Grean doesn't mention i, the bargaining Issues hetwesn the parties
invalva more than just tha “pattern" Thers are benefit Issues, work rule issuas,

axpense (ssues, saniority issuas, heath and safety Issues, dothing allowance Issuas,
atc. Some of these issues cut deep and could have 2 tremendous Impact on many of
us (‘fur eu)ample, a significant expansion of seniority territorles far many TEEE
empioyees),

Finally, Mr. Green says "we reman open to any opportunity to engage in meaningful
talks with the Teamesters-MWED should such an opportunity present itseif,"

The Union has already revised s position and made two offars to the company,

which have not been responded to with a counter. The company's last offer was
made on March 23rd and that continues Lo ba their final position. That Is unfortunate

http://www.tcremwed.ca/ENG/NEWS/CPR_Strike_Yssues htm 3/14/2008
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because the simple truth is that ff the company had responded to the Unlon's last
offer (dated May 8th), we would passibly not be on strike today. By twice refusing to
rayise their March 23rd position, they left us no choice.

Being careful not to take Mr. Green out of context, @ wiil acd that it he 15 serious
when he says "we remain open to any opportunity to engage in meaningful taiks" all
ha has to do Is direct hig nagotiators to counter our May 8th offer. That, !n our view,
will parmit the dialogua to start moving forward again. To avold eny confusion, I wiil
send & messaga to that effect to the company.

Stay safe, stay strong, stay united,
Bill Brehl

Pregident
TCRC MWED

http/fwww.tcromwed co/ENG/NEWS/CPR_Strike_[ssues htm
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STATE OF MINNESOTA DISTRICT COURT
COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

Court File No. 04-007726

In re the Soo Line Railraad Company
Derailment of Jaouary 18, 2002 in Minot, ND

PLAINTIFFS® MEMORANDUM OF LAW
IN SUPPORT OF THEIR OMNIBUS MOTION TO AMEND
THEIR COMYLAINTS TO ADD A CLAIM
FOR PUNITIVE DAMAGES AGAINST 500 LINE RAILROAD COMPANY AND
CANADIAN PACIFIC RATLWAY

INTRODUCTION

- 'When & corporation responsible for maxs injuries is found to have ignored the probability
of human suffering or {0 have stmply made it part of a cost-benefit analynis, the law must step in
aud realign the piorities of that entity. This is the ballmark of and purpose for imposing punttve
damages. Unlike compensatory relief afforded by civil law, which is denigned stmply to make
the non-breaching perty whole, punitive demages seek to deter certain conduct. That js, while
breaching & common lew duty under some circumstances may be a “rational” choice as long as
the benefits outweigh the nost, punitive dameges are designed to make actors conform their
conduet to the public policy of not harming others, eliminating the cost-benefit calculus of

human suffering.
‘While Soo Line CP pontificates about the “justice™ of choice of law issues, ths rrilroad

must be reminded that, under any eational snd fugt law, i

_making money gver the value of human lves and health. Despte 8 nearly identical rail joint

disaster that horribly disfigured and permenently disabled a 16-year old boy in 1994 just miles

p.28
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- i

from Minot, Soo Line CP continued to cut maintenance budgets and double its freigit tonnage

through that comidor in the period leading up to this deruilment. Despite its recognition that

pltrsgonic joint bar inspections would have preventsd the.1994 tragedy, Soo Line CP abandoned

such ingpections m the years leading up to this deysilment. Despite all signs that the improperly
maintained, lighter weight, secondhand 100 Ib. rail was manifestly unsafe, especially when

carting hazardous materialy, Defendunts would uot meintain or cepldce the 1ail for one reascn —

money. For Soo Line CP, profits prevailed over safety, even if it meant aliminating necessary
and overdue maintenance and capiial expenditures.

STATEMENT OF FACTS .

On January 18, 2002, a1 1'18 am,, Deﬂmdants track catastrophically feiled on the
outskirts of Minot, Narth Dakota, derailing freight train 292-16 and sending train cars hurling
through the subzero air. The crash caused the massive release of a cloud of noxious anhydrous
.Waﬁuﬂmkmd the town and its residents, One resident, John Grabinger, died as a

result of breathing in the ammonia vapor; & multitude of others suffered serious, long-term
injuries to their lungs, eyes, and skin — everywhere ths noxious gas touched human flesh,
Investigators and experts subseguently attributed the derailment to.u broken “temporary” joint

bar placed about 20 months carher when a “plug” of rail was spliced into this old, used,
continuous welded 100 Tb. rail. Afidavit of Florence Cone. The temporary joint bars were still

in place because Soo Lme CP would not spead the money {o weld these temporary jomts, would

not inspect the joints, and would not replace the wom, substandard 100 Ib reil.’ Usfortupately, o

' The track at issue, like most mainline track in North America, ia constructed of
contimuons welded rail (‘CWR"). CWR is constructed of long lengths of rail, approximarely
1400 feet which ere joined together. “Maintenance work on continuous welded zail track
requires constderably more care 10 assure safe operation of treins than does similar work on lines
with conventional bolted rail.” Exh. I at CP072346 (“Exh [ ]” refers to the regpective exhibits

2
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major derallment on this poorly maintained, substandard rail due to # broken joint bar was
neither unprecedented nor unpredictable, In fact, au eerily similar derallment occurred only 4
few miles down the frack eight years eariier.

On Febroary 27, 1994, a Soo Line CP freight train derailed near Burlington, North
Dakota, less than 5 % miles from the site of the 2002 Minot dergilment. Like the Minot

derailment, the cause of the 1094 derailmant was & broken joint bar. Like tha Minot derailmant,

the 1994 derailment ocenrred on 100 Ib. rail in the Portal Subdivision.”

The 1994 dérailment occurred mere feet away from the home of the Yale family. As Mr.
and Mrs, Yale's 16-year-old son, Chad, stepped out his back door to investigere, a car loaded
Mthbumz.exploded,mulﬂngmminaﬁnbmmmmmhody B0 severcly that he was
left with burns over 80 to 85% of his body. He survived, but remains disabled with profound
skin injugies. Exh. 6. Soo Line CP subsequently opined that it would have beep better for the

boy to have died than to live with his injuries Exh. 7, Spence Dep. 48:18-21,

1o the Affidavit of David M. Cialkowski), Moreover, “[tjhe track time required to carry out
mmntennnceonCWRummed.”m.nCPOnSﬂ Notably, in CWR, joints “are the weakest
components of this track structure ® Exh. 2, CP033546. Not surprisingly, temmorary joitrts are
required to be wolded “as soom as possible afier the rail Iy lald ™ Exh, 3 SPC 122.3(c) mt 2
(emphasis addad); see glsp Bxh. 4, Hanson Interview at 61 (June 12, 2002). To minimize the
longitudinal farves of the expandiag end contracting rmil, the track is anchored into place wath
anchors that both clamp the rail and butt up to cross ties, Anchorsbothde:raasethestrenof
tensile forces and control longitudinal movement of the rail——critical issues in

Joint, “Rail anchors are vital and must bs maintained to the higher standards for CWR.” Exh 2
at CP072347,

 The site of the Minot derailment is in & ssgment of S00 Line wack known a8 the Portal
Subdivision, which includes epproxamately 152 miles of track from Portal to Harvey, North
"Dakota."Exh. 5. The Portal Subdivision is part of Soo Line’s St. Paul Service Area, which
includes approxsimtely 1500 miles of track running from Portal, North Dakote, to §t Paul,
Minnesota.
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The National Transportation Safety Board ("NTSB") detepmined that “the probable
Cause(s) of this accident was: a joint bar or bars broke under the dynamic forces of the moving
train, and the fatlure of the railroad to property maintain the track structure.” Exh. 8, CP078997.
In documents produced in litigation between CP and its insurers over coverage of settiement

Enlymnamounts,Son Line CP admitted that the joint bar that ultimately caused the train to derail

had a preaxsting erack that would hava baan datactahls with 8 Kraut Kremer - ¢ simple machine

that can detect joint bar cracks not visible t the human cye. Exh. 9, ZR 000059,

After the Yale tragedy, Soo Line CP faced & major Iawsuit by the Yale family. Soo Line
CP hired Thomes Spence to assess its exposurs. Mr. Spence'’s first stop was & meeting with
Mirek Wierucki, CP*s Chicf Engincer of Tests, in January of 1996. Tn addition 10 conflrming for
M. Spence the findings of his preliminary report on the cause of the 1994 derailment ~ the
broken joint bar - Mr. Wierucki told Mr. Spence that the oracked joint bar could have been
detected, and replaced, prior to the derailment Documents reflect Soo Line CP's own
o_a:nuhﬁunﬂu‘tthcm was & “oonsiderable body of evidence indicating that the milroad had made

a conscious decision to terminate the regular testing of rail joint bars m the area of the subject

accident for financial reasons,” oiting the last Kramt Kremer test as having taken place ssven
months prior to that derajlment. O’Rourke Dep. 101:23-102:5; Exh. 10 at 4. Soo Line had shul
[ =

_down the program of Kraut Kremer wsdjggn Joint bars in August 1993. Exh. 11, CP081942;

Exh. 7, Spence Dep. 27.7-19. Although there wes 2 qualified empluyes who usked w go back on
the Kraut Kremer job in the arca where the 1994 derailment eventually occurred, the employee
wat told that he would not be retumning to that job unti] the following spring Id. at27-19-283
Soa Line CP simply chose not 1o fill the position.
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Two months after the Yale disaster, Soo Line CP conducted jolnt bar mspections on the
100 1b. rail in the Portal Subdivision. Exh. 12, CP081915. The inspection uncovered 62 joint
_ bar defects on joint bars in the 100 Ib. rail. 1d at CP081912. P ma
Soo Line CP submitted to the Minnegota Court of Appeals a memorandum prepared by

Defendants’ attorney based upon his interview of Soo Line personnel. This memorandum admits
that Mirele Wiernali,

[did] not believe a visual inspection by the track imnspector would

have revealed any of these [joint bar) fractures when one conslders

the fact that they would have been hairline at best and covered with

dirt and debris. *** He also believes that had a Kraut-Kremer

ingpection been conducted in the Bl of 1993, it probably would

have revealed these cracks. *** He repeatedly went back fo the

faot that it was very unfortunate that the Kraut-Kremer broke down

and the job was blanked m Angust of 1993. I had the impression

that he felt this was probably one of the most significant problems

in the case.
Exh. 9, ZR000059. Soo Line CP’s own lawyers came to the conclusion that the railroad’s
suspengion of the Kraut Kremer inspection program waas it “Achilles heel” in the Yale case,
Exh. 9, D009338, and that Soo had “s fairly certam punitive damages exposure,” repesting that
such exposure was “significant.™ Exh. 10, pp. 7-9. Indeed, the effecttveness of the Kraut
Kremer device in detecting joint bar cracks was demonstrated by the 62 joint bar defects on the
100 It. joint bars in that area. Exh. 12, Dep. Ex. 106, CP081915.

Due to overwhelming evidence of poor inspection and maintenance practices and

deferred track upgrades, Soo Line CP settled the Yaie case.” Soo Line CP falt that its conduct,

if brdught to light in a public triel, would expose 1t to pumtive damages, would hurf its

? Although the settiement terms were supposed to remain confidential, the settlement
smounts were subsequently made public when Soo Line disclosed them in the subsequent
nsurancs coverage suit. Plaintiffs in the present marter will provide the Court the settlement

amount under seal.

un
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relarionship with its carier customers, and would reyult in increased scrutiny of raflroad industry
pructices, translating into 2 loss of industry goodwall. Exh, 13, ZR001205. Addstionally, Soo

g

Line CP was worried that the government would shut its track down end require it to upgrade the

tack. 1d.
'When the Yale case settled and the NTSB completed 1ts investigation, Soo Line CP

simply discardad the svidence and rail components from the 1994 dernilment. Defendants did no

further investigation to ocome up with a corrective actlon plan, despite the instruction of Soo Line

CP’s Manager of Train Accident Prevention and Testing that “determining the canse of a train

accident is critical to proventing a recurrence.” Wierncki Dep. 196:9-13, 167.23 - 168:9, Exh.

14, CPO35067.

The CWR at the Minot and Yale dersilment locations consisted of 100 1b. rail on

mainiine track. Ope hundred pound CWR is extremely rare, as the industry uses at least 115
pound rail for maintine CWR track. In fact, of approximately 14,000 miles of track, the Sooln{l
CP line have cnly a tora] approximately 63 miles of 100 Ib, mainiine CWR - all of which are in

the Portal and Carrington Subdivisions of the St. Panl Service Area. Exh. 15, O"Rourke

Interview 30-31.
Moreover, the 45 miles of 100 Ib. CWR in the Portal Subdivision, where the Minot and

Yale derailments occurred, was old and wom out. It bad been manufactured 10 1948 and

installed in Wizconsin in the 1950s. Carroll Dep. 77.18-24. Soo Lins then re-laid the

secondhand rail (“relay” rail) in the Portal Subdivision in 1973 after the railroad upgraded to
heavier, 132 1o, sail in Wisconsin, Exh 16. By the time the 100 Ib. rail-was installed in the
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Partal Snbdtvision, it bad already accumulsted 312 MGT (million gross tons) of traffic. Carroll
Dep. 98:11-)3; O'Rourke Dep. 128:17-20; Exh. 16.
‘The reilroad’s own internal documents reveal criticism of its own use of 100 Ib. 1ail on

main linc track. As early as 1994, CP also admivted the 100 Ib. rajl was “not adequate for the

lpads that were run o the line.” Exh 10, p. § (ZR001022). CP has admitted that 100 Ib, radl is

ooly “marginally adaquate for son.seain line track™ by industry standarde ]4, (emphasie

added).
Even the Federal Railroad Administration (“FRA™) was concerned about the 100 Ib. reil.
The FRA met with Soo in February 1993 to address its concerns ebout the condition of the

100 Ib. resl in North Dakota. Defindants acknowledged the high defect ratc of the rail, and

specifically a concern regarding the growing percentage of service failures on the 100 Ib. rail in
the Portal Subdivision. Exh. 17, CPE0053858. Of course, “service fajlures,” which get their
nams from train stoppages due to track defects, evidence the most serious defocts. Carroll Dep.
201.9-12,

I:;mponutotheFRAmkdawn. Soo Line CP provided the FRA a plan to control il
defects Most important, Soo Line CP agreed to increase the frequency of ultragonic rail testiog
becanse “tosting frequency will reduce the incidents of service defects.” Exh. 18, CPE0042305.

Blt; Soo Line CP employees continued to express concerns about the adequacy of the rail, statmg

that the biggest concern with this mail was the safety of the uperation, and polnring out that the

high service dafect cates on the 100 Ib corndor will cause a derailment. Ed Howard stated, in 8

June 1995 memorandum,

OUR BIGGEST CONCERN WITH THIS RAIL IS THE SAFETY
OF OUR OPERATION. WITH THE HIGH DEFECT RATE WE
ARE CONCERNED THAT AN UNDETECTED SERVICE
FAILURE WILL CAUSE A DERAILMENT.
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Exh. 19, CPE0136716-18. Mr. Howard then stesied the need to climinate the jomts m the 100

1o. redl in & memo dated August 3, 1995:

oo

.

Th~ 1004 CWR between MP 316 to MP 334.4 on the Carrington _’T
Sub and between MP 4693 10 514.4 on the Poral Sub will be
scrap by the year 1999-2000 if we do not eliminate the joints that
now exigt. If we doeliminate the joints in 1996 T est. that the rail
will be servicabls to the year 1993-1994 [gic). The reason that this
ril was not shown in the present 4 year plan was that we had to
prioritize our estimated needs and I felt that we should pit thig rail
in the revised 4 year plan for reluy in the year 2000.

Exh. 20, CPE0136645. A few days later, on August 18, 1993, Soo Line CP compared the costs

of replacing the 18l versus the cost of welding — §13.7 million versus $1.2 million ~ and

ujtimately decided to weld as opposed to replace the rail, Exh. 21; O’Rourke Dep. 169, 128:21-

129:2,

Soo Line CP management finally met in Minot to inspect the rail in mid-1996. At that

time, the rail was described as follows.

‘What we have here is 45.1 miles of 1947+ 100 RE ruil that came
off the old Soo main ling near Chicago in the oatly 1970's, was
cropped, welded and laid in between MP469.3 end MP514.4 on the
Portal Sub in 1973 and 74. The anchors are pretty good, but the
rai} ends are quite batteyad. Over the years we have cui-in quite a
few repeir rails. The FRA is on-our-back about the high number of
service failureg and we have a 30 MPH order on the rail. The
majority of the defects are in the joints.

We heve a gimilar situation on the Carringtor Sub between MP
316.2 and MP 334.5 This 100 RE CWR was laid new in 1957 and
‘we are having joint problems because of old anchory and cut-in
ratl. This is a better rail than oa the Portal Sub.

‘We need to make a decision on whether the rail can be saved and if
$0, for how long.

Fxh 22, CPEODOR487. To address the concerne over jointed, lightweight rail, Mz, Howard

recommended in June 1996 that Soo Line reset all anchors and dedicate a five-man crew to weld
1,036 joints on the 100 Ib rail from May through September in 1996, 1997, and 1998. Finally.

p.3%
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he recommended that, even with this extensive maintenance, the rail be replaced in 1999 and
2000, Exh. 22; Exh. 23; Howard Dep. 97; Cexxoll Dep. 216-17.

At the game time, Defendants agan acknowledged the specific problem with “cracked
bars” in the area:

The oid Soo Line policy was not to weld their CWR. Smrings

togethes, and also any repasr that were cut in the strings ware not

thermite welded. Thus there has been an accumulation of jomts

over the years, which is almost approaching a jointed ril condition

making it difficult to hold surface. Also there is 8 problem of

cracked bars. This condition is beyond the capability of a small

thermite welding crew’s ability to eliminate the joints and requires

the use of Holland's in track welding production.
Exh, 24, CPE0002384. Defendants categorized the level of necessity for this work as “Essential
to Operations & Safety.” Id,

On March 18, 1997, Ed Howard collaborated with Larry Carroll to creste 8 “4 Year Plan”
for the St. Paul Service Area. Exh. 25. The plan scheduled the 45 miles of 100 Ib rail running
through Minot to be replaced in 1998. 1d,: Howard Dep, 104:24-105.8. The plan represented the
concerns of people on the ground in the service area who knew the conditions of the track

McCall Dep. 161:1-6. Thus, Soo Line CP realized that thera was a peed to remove 100 b, rail ss

_early as March 1997, Id. at 161.7-14, Eight days later, a fifth revision of the plan reduced the

number of mileg to be replaced from 45 to 24.4, and in the process postponed replacement of the
track runmng through milepost 471.65 untl! 1999 Exh. 26; Howeard Dep 10§-7-109:2.

By April 5, 1997, Soo Line managoment had eradicated all plans 1 replace the 100 Th.
nail in the Portal Subdivision with new rail at any time, planning instead to repluce the ruil with
“relay” (used), 115 Ib. rail in 1999. Exh 27; Howard Dep. 110:5-111:7. But this, too, was never

done Instead, by the year 2000, there was no real pien tn replace the line of 100 Th rail at all

-

p.38
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berween the years of 2000 and 2004.  Soo Line replaced only the curves with 115 1b. rail,
leaving all of the old, used, tangent (1.e., straight) 100 1b. rail in the Portal Subdivision,

In.,-.ﬁnn.¢ Appled & SARG-g1d A ACH, K& < : g i
Knowing that the proper remedy was ta replace the 100 Ib. rail, on September 2, 1998,

Mike Henson dictated that Soo Line would simply not spend the money needed for new or relay

rail or even thermite welding of existing rail:

Notwithstanding the physical need that we see for doing a certain

smount of work on the track structure, the dollars we have

available for doing all of the work is a finite and absolute amount,

and although it does not satlsfy our needs and desires, thare is no

more money. The plan is the plan, and the plan for 1999 is to mest

the financial spending levels set in the [multi-yesr plan] for 1999.
Fxh. 28; Howard Dep. 213:14-25 (emphasis added), Management stated that it could save
money byweldingﬁerg‘lmth:rthanreplﬂngt Id, In short, instead of performing admittedly
“‘needed” rail replacements, Soo Line CP opted to “restress™ the existing rail in the Fall of 1998
30 that the railroad could avoid the cost of having to replace the 100 b, reil with heavier rail.
Carroll Dep. 80:9-21; O’Rourke Dep. 104;17-23.

Restresaing the 100 Ib. ruil invalved knocking off existing anchors, heating the reil to 8
neutra! laying temperature,’ welding the joints, and re-anchoring the rail. Howard Dep 32:8-12;
Carroll Dep. 219:13-15. Restressing ettempts to correct the longindinal movement of the rail
created by temperature changes and by trains passing over the rail. Id, at 42:20-43;7.

Time proved that the 1998 restressing did nothing to halt or even slow the further

infesmtion of rai! defects and creation of joints. Sco Line CP management admits ¢ knew that
restressing would do nothing 10 extend the life of the rail becanse vertical or horizontal wear is

‘ Laying temperatui e is a preferred temperature st which CWR should be lmd. See
gengerally, Exh, 3, SPC 12-2.6).

10
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_not curtailed by restressing. MeCall Dep. 70:17-24, O'Rourke Dep. 161:6-8. Moreover, Edgar

Schoenberg, the section crew foremsan maintaining the 100 Ib. rail, tostificd that “restressing
didn’¢ really help® — thes there were still many problems with the rail, In fact, he says the track
was “overstressed” and that some of the problems in the track were worse after the 1998
restressing, Schoenberg Dep. 46:13-22. The defect rate in the 100 Ib rail went from 5 defects

per mile prior 1o the 1998 restressing to .95 defouis per mile after restresaing. Hanson Dep.
194:14-18, 195: 1-4. Furthermore, from 1999 to 2001, the 100 b, rail in the Portal Subdivision
demonstrated a defect rate fhree times that of the adjacent 115 1b rail, Ig ar 201:24-202:2.
With these defects came the cutting in of replacement plugs and the fnstallation of
“temporary” joints. By October 1999, Track Maintenance Specislist Laary Camoll roparted to
Mike Hanson that the Portal Subdivision had 935 joints, 146 of which occurred in the Kenmeare

section (100 Ib. rail). Hanson Dep. 19%:19-23 Every year, 600 new joints were instalied in the
St. Paul Servios Area. Hansort Dep. 239:4-6. The creation of new joiuts greatly outpaced the
meager efforts to eliminate them. ’

In short, the railroad knew the 100 Ib. zail wes bad aud should be replaced. Instead of
incuring the costs of replucing the rail, the company spplied & band-aid — restressing the rail,
That band-sid did not, and could not, change reality, however, and in fict the restressed track

was soon filled with many new “temparary” joints Thus, the same igsues of bad rail and joints

that had plagued the track prior 1w the Yale disaster continued to plague the track in the time

1395:.3 up to this derailment.
Soo Line Cr's knowledge of the state of the 100 Ib. ril shows that it deliberately chose
-

tp sacrifice safety i crder to deaw incressed profits. CP kmew that it should replace the 100 1b

rail but deliberataly left this aafety harard in place. The reason was slimple Biinging the rajl up

11
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~  toindustry standards of ut least 115 1b. saul would have entsiled dwverting profits to track

Expenditure budgets - 2 thought that CP could not countenanae.

Another significant end unconscionable way Defendants out the budget in favor of larger

profits, and at the expense of safety, mvoives Soni-rail testing, also known as Kraut Kremer
— e S |

_Etlng In 1996, Defendants admitted that failing to inspect temparary joint bers on 100 Ib. rail
with a Kraut Kremer device was the “dchillcy’s heel™ of the 1994 dersilment, Sco Line CP

knew that temporary joints were accumulating in the rail, and thet they ware being loft there for
months and sometimes years. Defandants knew this was light weight, 100 Ib, rell, and that s
significant tomage of traffic was beating over that track.
Pupm%clwmmpofmemdmm&emudemam
and cracked joint bars, at no time prior to the Minot derailment chd Son Line CP reinsmne the
Kraut Kremer position. As Brian O'Rourke testifind, he conld heve recommended annual or
semi-annual Kreut Kremer ingpections, but he never did so. O'Rourke Dep, 71-72. In {ict, a0
time prior to the Minot deraflment did the company make ultrasunic inspaction of the joint bars

the standard. Instead, the company relied on visus! ingpections, which could not detect infernal,
hairline cracks. Id, at 72-73.

Brien O’Rourke, who wes the head of CP’s track operations, has testified that 4 Kraut
Iiremer operator was ot in the budget in 1999, 2000 or 2001, O'Rourke Dep. 59. In fact, Mr.

O'Rautke tgstified that the Kraut Kremer position wes not funded for the 4 years prior to the

Minot derailment. id = 101, 15‘2000, 85 part of the budget cutting process to maximize profits,
Soo Line CP ¢liminated the Soni-rail position altogether, and also eliminated the one, much
needed, five-wan thermite welding crew. Howard Dep, 204'9 - 205.11; Exhs. 29 and 30.

12
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The fracturcd joint bars from the deraliment site show progressive deterioration that
could have been detected early.using the Kraut Xremer inspections. Cone Aff. Larry Carroll
admits that jeim bar testing sllows one to derect cracks mn joint bars even before they can be seen. - ~=-
visually. Such eracks would require “immediate™ replacement. Cerroll Dep. 107:22-108:6.
tnstead of using the Kraut Kremer, Soo Line CP employees ingpect the track by hi-rail on
B weekly basis, using only their ayes and an apparently intuitive ronse of Luw lhe track “feels”
under the wheels of & hi-rail vehicle.’ Employses admit that hi-rail inspsction can anly detect
biatantly obvious, hroken joint bars by sight or by “the feel” of the hi-rail vehicle over the rails.
They cannot. “feel” eracked joint bars, and they camot see baitline cracks in joint bars from 2 hi-

z;a_il_ They only see if a joint bar is “complotely broken and the rail Is pulled.” Moreover, the
inspestor “only bafs] visibitity on three sides of the rail. You can see the inside of one, and both
sides of the yuil you arc sitting on, but ... on the passenger side, yon cannot sce the outside.”
Exh. 31, Enge Interview at 39.

A Kraut Kremer is the only piece of equipment thay can detect interna! cracks in joint
bars. Carroll Dep. 108:3-6. By the time the rail restressing was dons in 1998, CP hed
completely abandoned any routine Kraut Kremer testing on the 100 Ib, rail. S Hanson Dep,
162:2-5 (no Kraut Kremer inspection program in 1999) Though Defendants attempt to justify
this lack of testing based npon the 1998 resmessing, their position is untepable. O*Rourke Drp.
104:10-16 Not ouly did Defandants know that restressing does notiling to halt the creation of
new joints, but they also had actua} knowledye that, just ope year after the 100 Ib. rail was

* A hu-rail 18 & truck that sits up on the rails and drzves down the rafl, during which the
driver makes observebons concermng the general eondition of the track Howard Dep. 235, 23-
236.2.

13
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restressed, Soo Lins had already ipstalled 146 “tempomry® joints In that track, Exh. 32, CP

060513
The decision not to do Kraut Kremer testing was a conscious decision Soo Line CP made

for financial reasons:

Q Are you telling me that the CP doesn't have the ability to
hire somebody to do & Kraut-Kremer inspection when it wants to
get it done?

A They had the ability to do it, but then they would pay a
time claim bocause this was work asgigned to the maintenance of
way union people, and you can't go and hire people to do jobs that
the maintenance of way people have the capability of doing.

Q Presumably, if the maintenance of way people didn’t want
to do the job, you could kqve also raised the Aosrly raie or wage
paid and you would have probably found people to do it, tight?

A That was the agsumption, I suppose, correct.

Q Or if no ons from the union steps up, then you have the
ability to go and do it out-of-house, but it’s going 10 costyou g
iittle more money, cight?

A Yes.

Q So agein, it’s a money issue, right?
A Yes,

Q And CP chose not to spend the money to make swre that
that 100-pound ruil in the Portal subdivision was ultrasonically
tested with Kraut-Kremer devices on a regular bass, correot?

A Year-round, yes.
Camroll Dep. 110:18-111:16 (emphasis added); see also id, at 135.23-136:16 (although Carroll

would bulletin Kraut Krener job from fime to time for union employees, Soo Line CP would not
fill it if no one voluntecred because il wonld be “expensiva™), Of sourse, CP's Chic! Englneer of
Tests had stated that use of the Kraut Kremer would have revealed the cracks in advance of the
Yale derailment had it been used. Exh. 9, ZR000059.

14
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There is no record of the joint &t Milepost 471.65 ever being tested by the Kraut Kremer,
and indeed, gince the testing job had been blanked (i.e., abolished) years before, the anly
reasonable conclusion is that the jont was not tested. Sea Exh. 33, CP 090191; O'Rowke Dep. .
71:7-12. This decision saved Soo Line CP money, but it cost Joha Grabinger his life and left

thousands of others with painful chemics! injuries. s &

Fheshrydmajohtutmwnmduﬁlmmh consistent with the larger picture of
deliberate indiffetence to the safety issues in the 100 Ib. rail end, more specifically, the joints in

that track. The joint that filed in Minot is une of the many “temporary” joints that Soo Line CP
allowed to accumulate in its track. The plug wes installed st milepost 471.65 in May 2000,
creating two joints, when the local section crew removed some defective rail from the track
Hanson Dep. 48:18-22, 75:15-76:1. The crew out in s plug and used joint bars to croate

“temporary” joints connecting the plug to the ends of the CWR. -Tliejointnwereallowedtn

reennin in the track fin nealy two years. Exh. 34, Schoenberg Test. at 32-34.

There was specific notice about problems at the ares of this joint. Fimt, in December of

2000, two joint bara 2t a joint at milepogt 471.6 broke and had to be replaced® Exh. 35,

1 CP034217, Exh, 36. The breaknge was notice that the rail was pulling on this track. The
following Spring 2001, the section crew replaced the original bolts of the joint bers at the

deraflment site (milepast 471.65) becauss the bolts were bent s & manner that indicared that the

‘Amnew of the inspection and repair reports revenls that neither Mr, Enge nor Mr,
Schoenberg reported mileposts to the hundredth. They reported to the tenth degres — such that
71.65 would be reporied as 471.6 of perheps 471.7.
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rail was pulling apart Exh. 34, Schoenbery Test. at 53-56; Exh. 37, Schoenberg Interview,
Mareh 27, 2002, at 47-48. During the course of the year 2001, track maintenance employees
reported to Soo Line CP management that they encovntered five incidents of broken join: bars

within a mile from milepost 471.65. Exh. 35. E’wkers also reported three broken rails within

threo miles of the derailment site. Jd. And there were three pull-aparts within five miles of the

derailment Id. All of these problems indicate that the tansile forces were pulling at the joints in

the track.
Post-accident evidence confinns that the rail was, in fact, pulling at the joint. The bolts
found in the joint bars at the derailment site indicated double bending, consistent with tensile

loading of the rail. Cone Aff. Moreover, there was evidence of longitudinal movement. Id.

Still, Defendants did not take the logical corrective action ~ schedule the joints in that
_area for welding. Instead, Soo Line CP allowed the “temporary” joints at the dereilment site to
remain jn the track for 20 months. Finally, ane of the joints catastrophically failed and cauged
the Minot anhydrous ammonia disaster. Exh 33, Schoenberg Test, ot 32-34.

The decision not to replace the 100 Ib. rail was not the only budgetary eut that
contributed to (ke Minot derailment. As Mr. O'Rourke admits, CP wes doing everything in ita %

_power to increase Its value in the eyes of sharcholders with an eye toward spinning off the
gompany or making it go independent. O'Rourke Dep. 130:8-13

In Septernber 1995, Soo had reduced its “Bauic Track Mamntenance Foree™ (day-to-day

maintenance employees) by 14% (72 positions) in order “to improve the competitive position of

-the reilroad.” -Exh.-38, CPE0001309. Even_knovi;ngthat it had problematic track and short

_ saffing, Soo Line's track en‘g:neerjg department stated that it could live with a hiring freeze in

=
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the St. Paul Service Arsa.” Exh. 39, CPE0174282. While such a hiring freeze would leave that

line with an admitusd shormge of 11 men, Ed Howard, Manager of Track Maintenance, stated

. that “we can work around this." Jd R
In February 1999, Ed Howard ennounced that overtime would be cut by 30%. Exh. 40.

Approximately one month lnter, Soo Line CP agein reduced the basic track force, including Soo

Line Distnct employess, due to an alleged “downturn in revenue,” At that time, Mike Hanson

reported that the Portal Subdivision was understaffed by 35.5 positions. Exh. 41, CPEC098406.
Despite this acknowledgement, Mr. Hanson asked his team to provide a plan for even further
reductions in labor and gtaffing levels. Exh. 42,

Importantly, Ed Howard's response indicated, amang other things, that such cuts meant
that maintenance workers would no longer have the time to do any thennite welding, md!fthm)?

% wmn7S%cut.thmwouldbemmoreSon!-nﬂ(Km:tKremer)tesdngontthounbm

Howard Dep. 204:9 - 205:11; Exh. 29. M. Mr. Howard directed human resources to
reduce Soo Line’s engineenng operating budget by 18 employees, which, importamly,
climinated two Soni-rat! men (i.e., men to do the Kraut Kremor testing) and an entire five-man
thermite welding gang. Exh. 30, Thus, Defendants had pot only decided not to replace the 100-
Ib. rail, but had abolished positions that would eliminate the joints and had also cut the joint bar

inspection positions Soo Line CP aliminated another onc million dollars from §ts maintensnce

budget in 2000. Hanson Dep 259-17-25.

Soo Line CP was on notice that the meintenance workers were short staffed, particularly
those working on the 100 Ib. rail in the Portal Subdivision. In the Fall 2000, the rajlroad asked

" So0 Line, headquartered in the Twin Cities, is responsible for track engmeering and
maintenance in the St. Paul Service Area. ncluding the Portal Subdivision, which contains
Milepost 471.65. Carroll Dep. 38:19-25.
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all Engimg:_ggc Services employees to respond to a questionneire concerning treining, safety,

rules, policics, and attirude. Mainteurnvt employees responded that they lacked manpower to *
* Perfom tasks both timely and properly, that Defendants were placing productivity ahesd of —

safety, and that program employees were not getting “necessary training.” Exh. 43,-CP069119.

;Jospitu this information and the increasing tonnage on the track, Defendants continued to cut the

budget and refused to add necessary maintenance personnel.

One of the most important, and most unconscionable, budgetary decisions Defendants

made was to refuse to fund a thermite welding program that would eliminate joints from the
o
rack in a timaly menner Eﬁefendmndmitﬂ'muducﬁm in the 1996 ¢apital budget for joint

elimination in its 100 Ib rail would “negatively affect” “the current level of saft operation of the
Soo Line.” Exh 44, CPEQ125367. Yet, they refused to fund the welding Program to climinate

the joints.

By 1999, management had locked in sm operations budget that would cover anly 3% of
thermmite welds thet angineers dezaed necessary. Degpite the noed for 7,379 thernsite welds tn
the Soo District (from Portal, ND to Chicago, IL), Defendants allocated « sosm §50,000 for joint
climination in that district. Exh. 45.
100 welds. Carroll Dep. 242:20-25; Hanscn Dep. 226:17-20. Ja 2000, only $75,000 ws

[

allocated for joint elimination, providing a fotal of anly 150 welds, and 2001 sendered only

$250,000 for a total of 500 welds Over a period of threc years, there was funding for only 750

welds for the entire line from Portal 1o Chicago. Notsbly, 1,232 of the “thermite weld
_requivements” n 1999 were in the Portal Subdivision alone Carroll Dep 241-42 Thus, the
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funding over three years for the antire area from Portal to Chicago Was not oven stfficlent to
cover the nceds for the 152 miles in the Portal Subdivision in one year, Hanson Dep 229:5.9,

Soo Line CP mansgement knew that the installation of new joints was far outpacing its
meager joint elimination efforts but, once aguin, refused to incur the costs to assure safety. Id et
240:3-18. Further, in April 2000, Soo Line CP eliminated entirely one of two thermite welding
crews from its expense budget end shifted it over to its severely strained capital budget ($75.000
for 2000, ¢f. supra.). Hanson Dep. 254:5-19.

The finencial picture reveals Defendants® low priority for joint elimination. Qutof s
capital Improvement budget of epproximetely $85 million from 1999-2001, Defendants devoted
only $375,000 (.4%) to joint eliminstion. Henson Dep. 232:16-235:13 Mr. Hanson admits that
these actions showed no significant dedication to jomnt elimumation. Id. Despite knowing that

jointa are a woak spot in the track, knowing the substantial incrsase 1n traffic over the reil, and
knowing that the raijroad was “falling ferther and farther behind™ with the ereation of new joints,

Soo Line CP deliberately budgeted amomts that paid for less than 5% of welds that were
needed. Id. at 236:13-17, 237:15-238.2, 239:2-10, 240:3.18.

While Soo Line CP deliberntely did nothing to snaeintain its track, Defendants increased

tonnage over the rail dramatically. From the time it was installed untii the Minot derailment, the

track in the Portal Subdivision saw & comtinual and significant increase in traffic, as set out

below:
197310 1975 5.5 MGT
1975 to 1980 6.5.MGT
1980 to 1985 8.5 MGT
1985 to 1990 9.6 MGT
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1990 1o 1995 146 MGT

1996 175 MQT

1997 18.4 MGT

1998 20,4 MGT

1999 20.9 MQT

2000 24.0 MGT

2001 25.8 MGT

2002 28.2 MGT

) 2003 30.1 MQT

Exh. 46, CP091450; Exh. 47, CPE0102225. As Defendants admit, increased train tonnage,
frequency, and speed all increase the longitudina! movement of the refl. Howard Dep 43-8-21.
Increased tonnege also means more atress on joint components, translating to a nesd for more
maintcnance. Management was aware that increased tommage required mors manpower, Carroll

Dep. 50:16-18.

In May 2000, & crew “cut in” a new piece of ratl at milapost 471.65 ta replace defective

teil, and thereby created the joint that ultimately failed on Januery 18, 2002. Hanson Dep.
48:18-22, 75:15-76:1. The crew used joint bars to ceate joints connecting the plug to the cut out

ends of the CWR. The crew placed 4 bolts in tbe jolnt bary, even though the joint bars can toke 6

bolts, and suspended the joint jtself between the two rail ends, as opposad to placing the joint
h

between the rail ends on a tie. Wierucki Dep. 138:20-139:21; Hanson Dep. 45.5-47:5. By
leaving the middle area of the joint bars (where the rail ends meet) unbolted and placing the joint

between orose ties, the crew facilitated the expected immedinte welding of the rail ends and
climination of the joint. Wierucki Dep. 146:23-147:25; Carroll Dep 69 13-17.

Acsording to Soo Line CP’s Standard Practice Circular ("SPC") 14, which governs the
placement of joints m CWR territory and took affect on April 1, 2000, such a four bolt jont is s
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“temporary” joint. Exh. 48, O'Rourke Dep. 110-112.} SPC 14, §pction 3.2 mandates thet |,
temporary joims be replaced when batter exceeds 0.015 inches. O*Rourke Dep. 112-113.

Instead, this “temporery” joint was allowed to remain in place until January 18, 2002, when the

broken joint bar caused the dersilment. - At the time of the derailment, the batter on the rail ends

-+

excesded 0.015, and the termporary joints should have been made permanent joints.”

Thus, not surprisingly. a temporary joint must be jost that — temporsry. Dan Krause, who
was part of the crew in the Minot ares, hag testified that the practice was to place a temporary
jolnt only if it was anticipeted that 2 welding crew will weld the joint in the next 30 to 50 days.
Krause Dep 62:23-83:1. Of course, as set forth above, the chancas of having a joint actually

welded in the Soo District at thix time were stim to none. Here, the joints were allowed t0

remain in the track for naacly two year in violation of Soo Line CP's own standards. Exh. 34,

Schoenberg Test. at 32-34. The fact that the joint broke on January 18, 2002, and caused the
derailment is the direct result of Soo Line CP’s policy favoring cash over safety,

Soo Line CP also ignored sts own anchoring mquirements. To minimize the longitdinal
forces of the contracting rail, rail is anchored into place with anchors that simuftansously clamp
the reil and butt vp egeinst the cross ties, Anchors both decrease the stress of tensile forces and
control longitudina! movement of the rail — critical issues in maintaining & joint. As the Soo
Line CP SPCs provide, “rail anshors are vital and must be mamnmined w the hisher stagdards for

" The SPCs are CP"s own standards for bow it should operate its rail, O"Rourke Dep.,
110.

? In this regard, the 4 bolt joints are not nearly s strong as the 6 bolt “permanent” joints.

Four bolts ean only restrain 50,000 Ibs of tension, as opposed to the 75,000 !bs. six bolts can
restrain
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CWR." Exh 49, SPC 19. SPC 19, which governs the anchoring of joints cut into CWR,
explicitly states that;

For those joints created in CWR through the process of cutting in rails,

box anchor every tie for the first 105 feet on either side of the strings that

butt up to the newly installed rail.
& O'Rourke Dep, 264-65. SPC 19, along with SPC3 12 and 28, make clear that aoywhere a \ s
CWR string emds or a joint appears, every tie on the artached CWR string must be box anchored
for at least a total chstance of 193 feet. Seg Exh, 49, SPC 1920 at 2; Exh 50, SPC 28 10.0 at 4.
Here, the ends of the CWR strings at the derailment sitc were box anchored only at every other
tie. Az Brian O’Rourke admitted in his deposition, Soo Linc CP was not in compliance with SPC
19 st the dernilment site. O'Rourke Dep. 265-66.

This lack of compliance was no mistake, but a result of a conscicus fuilure o the part of

Soo Line CP management to adequately train its employees in the new SPCs, which took effect
o Agell 1, 2000. At the time the ail plag was fnstalled in May 2000, Soo Line CP claima et

the Minot employees had not yet bean trained on the new SPCs. O'Rourke Dep. 266. When
they were trained, the training was inedequate, and clearly did not take. Even afier the
derailment, O*Rouzke surveyed the crew, and they did not know that Soo Line CP required the
rail abutting the joints to be box anchored far 195 feet. O'Rourke Dep. 276-280, Exh. 51

Again, this should have come as no surprise to Soo Line CP. A safaty audit conducted in 1997
of Soo Line concluded that there was a lack of training on the SPCs and that the SPCs were not
always adhered to. Exh. 52; O'Rourke Dep. 253, Soo Line CP’s only response to this finding
was a one-day training session on the new SPCs that were rolled out in 2000, which amounted ©
-one_day of training on some 40 new SPCs. O'Rourke Dep. 254-56. Thus, the feilure of the

Minat crew to correctly anchor the rai] at milepost 471,63 was a direct result of a canscious
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decision by Soo Line CP to ignore the finding of its own safety audit, to refuse to fund adequate
training for the Soo Lme CF employees, and 1o foster a culture of ignoring the SPCs in pluve,
including the SPCs governing jount bars, temporary joint bars and anchors. Given this pattern |

and practice, it was never a question of whetber 2 derailment would oceur on the 100 pound mil,

just e matter of when.

The reason the inspection and maintenance practices in the St. Paul Scrvice Arca were

inadequate, and the resson CP and 300 cut so many workers, slashing maintenance budgets in

numerous regpects, boils down to one word: Profiss. In March 2001, Neal Foot, CP Vice

President of Engineering and Mechanical Services, and Ed Dodge, Executive Vies President of
CP, issued a memorandum informing Mr. Hanson, the §t. Paul Service Area manager, of a
decision to spin off all of the parent company's subsidiariea. Exh. 53; Hanson Dep. 275:12-
276'17. Soo Line management, including Mr. Hangon, was agked to make major ¢hanges,to
existing capital and expense projects related to maintenance operations. Exh. 53; Hanson Dep
277:7-11. Soo was asked not to fill any vacant positions. Hanson Dep. 279:12-19.

“" In August 2001, Sco was asked to make even more budgetary cuts in order to live up to

“plans for long term sucoess™ that CP senior executives bad told investors at the end of July

2001. Exh 54. Budget reductions werse sought “in addition to the reductions that have already
been undertaken ™ Id, Specifically, there was a push to reduce overtime, Id, Notably. Soo
management had already cut its use of overlime tu times “only when we need it.™ Hanson Dep.
283:21-25. Nevertheless, Soo Line CP mude further cuts to track maintenance overtime. Id, at
286.2-G; Exh, 33,

Management represented that the staff cuts and reductions in overtime were necessary

because of a “downtum in revenue™; however, Soo Line CP’s public filings paint a very different
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picture. Revenues (excluding non-recugring items) were neazly $3.7 billion in 2001 compared to
Ao

$3.4 billion in 1998. During that same period of time, becanse of the cuts, operating expenses
attribatable to “compensation and benefits” declined significantly from $1.3 billion in 1999 to

$1.12 billion in 2001.

All of the budget cuts can be understood against the backdrop of the raliroad’s Integrating
Operating Plan (“IOP”), adopted in 1999. The purpose of the JOP was to create more efficient
scheduling. The impact of the IOP was to “operate longer and heavier trains” and “significantly
reduce the cost basis of operations.” See Exh 56, Corporate Profile, p 26. Beginning in 1999,
with the implementation of the IOP, the raflroad engaged In aggressive cost cutting

The railroad's menagement was very proud of its aggressive cost reduction activities.”?
The comments of Robert Ritchie, CP's President and CEO, are instructive. In 2000, Ritchie

stated:

The numbers for 2000 show that our revenues mncreased $159
million, expenses were up 379 million and operating incomse ,..
rouSBSmillion...compuedtole. Whﬂtilnotreadil}'

apparent in these numbers is our suceessful expense containment
effort. ExpmmmseB%onlO%mmvolumemd igh fuel

Exh. 58, 2000 Annual Report, p 1. Likewise, in hiz message to shareholders in 2001, Ritchie
stated:

T.aoking forward, we expect continued uncartainty in the economy
through the first half of 2002, and possibly continuing into the

second half. We will continue to atiack costs aggressively, and we
bave the gbility to do what's needed.

See Exh. 59, 2001 Armnal Report, p. 7.

° Reduced expenses and increased revenue deliver an increase in operating margins
which, in tem, increase the personal weaith of top manegement See¢ Exh. 37 pp 12-14
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Neal Foot, CP*s Senior Vics President Operstions, conveyed a ximilar message. Foot

stated in 2002°

Since we implemented the operating plan in 1999, it has teken
more than $300 million out of CPR’s cogt bese. It has transfhrmed
the way we run our trains and seyve our customers. It alfows us to

———

Exh. 56, p. 25. Similarly, CFO Michael Waites toid the railroad’s shareholders in 2001, “With

this continued cost discipline, CPR expects to drive more reveaue und volume growth to the

bottom Hne,” Exh, 59, at 9
In it3 2000 year end report to shareholders, the railroad aoted:

Corrinuing cost containment programs are scen as vital to the
achievement of the Company"s financia! performance targstg In

2001, CPR expects to complete a program of cost reductons which
started in 1999. Two of the main elements of these cost reduction -

injtiatives were the iptroduction of & new operating pian and the
elimination of 1,900 permenent positions.

(  Exh 58,p.27. There is litfle doubt that in the time period preceding the accident, the Compeny
X 'was driven to reduce costs, and te reduction in cost was encouraged by & Board of Directors *
which incentivized management to meet certain financial criteria through a bonus program. See

Affidavit of Harvey A, Lovine, Pb.D.

Eerily, on Jamury 17, 2002, the day before the dereilment, TramsCen.com, an online

information resource for the Canadian railway community, reported:

BMWE is worried tbat CPR has cuf foo far into their
maintgnance of way crews 1o be able fo guarantee the safety of
the public. John Kruk, BMWE System Federatnon General
Chawman noted thet, “[t took a 10t of cuts over the last few years
befors we came forward with concem, but we feel strongly that
CPR bas now crossed the line on safeiv and we all peed to be
aware of this.” *** “These trains are oficn compnsed of 85 top
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petroleum gas, chlorine, coustic soda, sulphuric acid, etc, Itis
cleor to see the potential for diraxter for those who live alongsidc

CPR Tracks.”

Exh. 60, wmmcan., 2/26/2003 (emphasis in original),

The BMWE at large was not the only one voicing concerns about Soo Line CP's lack of
maintenance, Edgar Schoenberg attended 1 safety meeting on January 17, the eve of the

deraliment. Schoenberg Dep. 102:15-22, M. Schoonberg asked mansgement whether and when

reil cars filled with dangerous commoditiea like liquefied j

"“'—-'/

they would replace the 100 Ib. rail rurming through Minot, because he and his co-workers were
concemned about it. ]d, at 112:4-11, 113:5-13. The maintenance workers had voiced concerns in
the past and wanted the company to replace the 100 1b. ruil as soon as possible. Id, at 113:14-17,
In fact, Mr. Schoenberg and hig crew were somewhat nervous ebout the 100 ib. CWR
track on January 17, 2002, because the temperatures were dropping outside and no one had !
ridden over the track to inspect it [d, at 105:23 - 106:1. “If tempezature drops, you can nsually
look fior trouble the next day.” Id, at 56:8-11. So Mr. Schoenberg asked management if he and _
_}é his crew oould hi-ren the track op their way home 1 inspectt, Jd er114:4-6, Intypicat M

faghion, and despite all it knew about the 100 Ib, rail and joints, mansgement denied Mr.

Schoenberg's requost. [d, ot 114:7-10. A ride on the reil would have meant that the company

would have to pay overtime. Id, at 114:21-25.
Later that night, a train derailed on the track, spewing hundreds of thousands of galions

of anhydrous ammonin and crearing a giant, poisonous, aerosol vloud Fear, chaos, serious

injury, and death ensued. This happened & meve 5 % miles from the previous disaster that had
left 16-vear-old Chad Yale disfigured for life
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e

Defendants heve articulated a chilling comfort level with death and human injury caused

by track failures, As part of its “Capital Programs Risk Astessment Matrix,” developed in %
Augpst 2000, Defendants categorized the risk of “death or permanent disability” (catastrophic)
that is “unlikely but can be expected to occur sometime™ (remote) as "tolerable with mitigation.”

Exh. 61, CPE0117960-61."" Defendants further determined that permenent partial disabiltty or

temporary total disability way tolerable when the event was “likely to occur sometime over a few

years ” Jd. Defendants also concluded that minor injuries that would certainly occur several

times over & fow years were perfoctly acceptable. Jd. This analysis is precisely the type of

cost/benefit analysis of human suffering that punitive damages curtail
ARGUMENT
THE MOTION TO AMEND SHOULD BE GRANTED
UNDER MINNESOTA LAW, BUT PUNITIVE DAMAGES
ARE APPLICABLE UNDER -BOTI{ MINNESOTA AND
NORTH PAKOTA LAW. ‘
This motiva wddressss only whether Plaintiffs are cutitled to amend their Complainis to
seck punitive damages., As set forth below, Pleintiffs are entitled to such an amendment under
either Minnesota or North Dekota lew.
Defendants have brought a Motion for Partial Sunuvary Judgment on Choice of Law.
Defendants seek the application of North Dakota's punitive damages statute. The reason is

straghtforward. Defendants® chosen home state, Minnesots, does not place a limit on pupitive

" rext of matrix is misaligned in original. A proper ahgnument of text 15 recreated by
plaintiffs in a wable ar end of documem
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damages. North Dakote, one of fourteen stares ir which the Defendants do business, Limits
punitive damages to the greater of $250,000 or two times compensatory damages.

The issue of which state’s punitive damages law should apply will be fully addressed in _
response to Defendants’ motion. In short, however, it is telling that Defendants’ 25-page brief
arguing for the application of North Dakota’s punitive damages statute fails to cite a single case
addressing (he vhoive uf law analysis applicable to punitive damages Minnesots has tha far
stronger interest in punishing & forum state defendant as a deterrent offect with respect to futre
conduct.

In that regard, cases and commentatars consistently pote that the most significant cholces
of law factor regarding punitive damages is the interest of the defendant’s home stare in
punishing and regulating conduct. ]
644 F.2d 594, 612-13 (7™ Cir. 1981); Kelly v, Ford Motor Co., 933 P Supp. 465, 469 (E.D. Pe
1996); Keane Corn, v, Inv, Co. of N, Am,, 597 F. Supp. 934, 938 (D. D.C. 1984). The
Minnesota Supreme Court has explained that parties who purposely seek the advantages offered
by a state ought not be allowed to avoid the burdens associated with their choice. Jepsop v,

8ig, 513 N.W.24 467, 471-72 Minn 1974).

Appropriately, the Cowrt in Jepson described forum shopping in the context of a party who
deliberately takes advantages of the benefits of the state, then attempts to avoid the obhgetions
relared to those benefits. Id, at471-72

Here, Defendants purposely chose to make Minnesota their home stete and to seek the
advantages offered by Minnesota in doing so. Defendants now seek to avoid Minnesota's
pumnitive da:mages law which is designed to punish and deter wrongful conduct by allowng for
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unlimsited punitive damages. Minn. Stat. § 549.20; Fanselow v, Rice, 213 F. Supp.2d 1077,
1085-86 (D. Neb. 2002).

Defendants® efforts at misdirection go 50 far as to relabel the fourth choice of law factor
applied by Minnesota couris. As actually stated, the fourth factor is the “advancement of the
Jorum’'s governmental interest.” As degcribed by Minnesota courts, this factor involves inquiry
inta the choice of law that would most effectively advance a sigmficant interest of the forum
state, Danielson v, Nat'l Supply Co., 670N.W.2d 1, 8 (Minn. Ct. App 2003); Medtrogic, Inc. v,
Advapced Bionics Corp,, 630 N.W.2d 438, 455 (Minn. Ct. App. 2001).

Rather than address this factor as actually worded and applied, Defendants simply restate
1t as the “advancement of the states’ governmental intereat” and procesd to discuss North
Dakota’s interest in the Minot derallment, As part of that argument, Defendants discuss at length
North Dakota's interest in capping punitive damages to promote entrepreneurial sctivity within
North Dakota. North Dakota, however, has little interest in limiting the punishment of an out-of-
state corpornte defendant that oaused enormous damages within the StllhofNozthDIknta. See
Eansclow, 213 F. Supp. 2d at 1085 (finding a state has Hitle interest in applying its punitive
damages iaw where its only connection is that it was the location of the accidant).

Accordingly, Plaintiffs are confident that Defendants’ motion will be rejected when fully
briefed and heard on the merits. This Court, however, need not resclve the choice of Jaw issue in
arder to allow Plaintiffs to amend their Complaint to seek punitive damages as Plaintiffs are
entitled 1o such an amendment under the standards as set forth in either state.

A.  Plaintiffs Have Established 2 Prima Facie Case Supporting Punitive
Damages Under Minnesota Law.

Minnesots Statutes section 549.20 provides the substantive standard for awarding

punitive damages. It states in relevant part:
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Subd. 1 (2) Punitive damages shall be allowed in civil actions only
upon clear and convincing evidence that the acts of the defendam
show deliberate disregard for the rights und safety of othezs.

(b) A defendant has scted with deliberzte disregard of the rights or
safety of others if the defendanthaskmwledgaofﬁ:rur
mtennonally disregards facts that create a high probability of
injury to the rights or safety of others and:

(1) deliberately proceeds to act in conscious or intentional
disregerd of the high degree of probability of infury to the rights or
safety of others; or

(2) deliberately proceeds to sct with indifference to the mgh
probability of injury to the rights or safety of others.

M.S.A. § 549.20.

Under Section 549.191, a plantiff must obtain leave of conrt to amend jts complaint to
seck punitive damages. Qlson v, Spap Prods, Inc. 29 F. Svpp.2d 1027, 1034 (D Minn. 1998).
“The plaintiff is not required to demonstrate an entitlement to punitive damages per s¢, but only
an entitlament to allege such damages.” Id,

Minnesota Cowurts have defined prima facte evidence as thet evidence which, if
unrcbutted, would support 8 judgment in that party's favor. Id, Prima fucie does not refer to a
quantum of evidence, but rather, to a procedure for the winnowing of nonmeritorious punitive
damages claims. Olson, 20 F. Supp.2d at 1034. In turn, s plaintif®s motion should be granted if
the motion and supporting affidavits reasonably allow a conclusion that clear and convincing
evidence will establish the defendant acted with deliberate disregerd See Swrndlund v,
Shimapo Indusirial Corp., 459 N W.2d 151, 154 (Minn, Ct. App. 1950). Minnesota courts do not
review mny facts defendants may present, but rather focus solaly on the facts plantiffs may

.present at frial_without contradiction or rebuttal. ]d -A mere showing of negligence-is not
sufficient; instead, the conduer must be done with malicious, willful, or reckless disregard for the
rights of others. Qlsop, 29 F. Supp.2d at 1035,
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Where the evidence is sufficient to permit the jury to conclude that it is highly probable
that the defendant acted with deliberate disregard to the rights or safety of others. the clear end
convincing standard is satisfied. Id. at 1036. The clear and convincing standard was met in
Qlson. where the defendant recognized a’hazard and failed to take adequate measures to
minimize the hazard, thereby disregarding the public’s well-being. Id, at 1038-39. Similarly, in
Grve v, Daviop-Hodson Corg., 297 N.W.2d 727 (Minn. 1980) there was sufficient evidence for
punitive damages where the defendant was aware of the flsmmable characteristics of the pajamas
it marketed and knew of economically feasible measures to prevent the flammable hazards, but
nonethaless decided to save costs by not treating the pajamas with flame retardant materials. [d,
at 739-741.

Following this case law, district courts have granted punitive damages amendments in &
variety of cases where the conduct at 1ssue, while serious, did not rise to the level of agregicus -
conduct presented here. Plaintiffs’ counsel obtained the following sample of oxders granting
punitive damages smendments locally:

. Lae v. Warner-Lambort, Court File No. C0-00-282, pp. 9-10 (McLeood County, Minn.
Dist. Ct.. August 13, 2001) (punitive demages permissible where, despite awarenegs by
dsfendant drug manufacturer of tendency of consumers to misonderstand label, resulting
in yverdoses of drug and death, defendant did not chenge label);

. Turner v. Multicare Associates, Court File No, C8-95-14938 (Anoke County, Minn. Dist.
Ct,, July 25, 1996) (punitive damages permissible where, desprte defendant doctor’s
knowledge that possibly cancerous abnormality appeared on plaintiff's chest x-ray,
defendant never made gure nurse called plaintiff, noy did defendant infiyrm plaintiff
during tour follow-ups);

' Duvernay v. Mizray, Court File No. C3-04-860 {Anoka County, Minn, Dist. Ct., Angust
12, 2004) (pumitive damages permissible whore defendaut chiropractor, after injuring
plauntiff’s spine, failed to timely record treatment notes, failed to properly file plaintiff’s
records, and ecinaily altered plaintiff's.records):

. Morrissey v. Willanson. Court File No. C7-98-03461 (Remsey County, Mion, Dist. Ct.,
December 11, 1998) (where institutional defendamt permitred inadequately wained
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employces to provide care for plaintifs decedent, employes periitted to make decisions
that have safety implications bind corporation to answer for punitive damages);

Andarson v. Wolf & Associates, Court File No. PI 00-325 (Hennepin County, Minn. Dist,
Ct., January 25, 2001) (where plaintiff lost erm in coel-handling “Tripper,” defendant
machine manufecturer was held susceptible to punitive damages claun where it had
actual knowledge that workers were scraping residue while the machine was running but
failed to warn them that such activity was dangerous);

John v. Adamek, Court File No. C7-02-322 (Morrison Couaty, Minn. Dist. Ct., June 27,
2003) (where defendants, pumpkin atand operators, knew that their dog had history of
jntimidating and being aggressive toward invitees, and where defendant concealed fact
from plantiff bite victim's norse that dog had not had rabies vaccination, punitive
damages claim was warranted);

Maniglia v. Parker, Court File No. 93-16704 (Hennepin County, Minn Dist. Ct.,
December 29, 1994) (punitive damages claim was properly added where, although
defendant doctor knew pregnant patient had two previous cesarean deliveries and fetus
showed signs of distress after three days of inducing labor, defandant did not deliver the
fetus by cesarcan and child was stillbom);

IDS Bond Fund v. Gleacher NatWast, Inc., Court File No, 99-116 (D. Minn. September
14, 2001) (where defendant corporation misled investors in presentation and where
defendent failed to cure misrepresentations, punitive damages claim was proper);

Law QOffices of Michasl Hall v. Northern States Power Co., Court File No. C3-99-2293
(Stearns County, Minn. Dist. Ct., December 11, 2001) (where construction crew hit gas
nawral line, causing explosion, punitive damages elaim was appropriate against
defendant that oversaw construction and had no safety program or training in place wo
avoid hitting gas lines);

Cooksey v. Hawking Chemical, Inc., Court File No. P1 95-003603 (Hennepin County,
Minn. Dist. Ct., February 12, 1997) (punitive damages amendment proper where
defendant chemical compaay failed to install sprinkler system based on cost/benefit
ranlysis, despite it imowledge that its storage of hazardous and toxic chemicals posed
known and substantial risk to its employees and neighbors, who were injured by
explosiop of chemicals);

Kurvers v. National Computer Systems, Ine., Court File No. MC 00-11010 (Hermepin
County, Minn. Dist. Ct., Septemaber 17, 2002) (when standurdized testing errors caused
defendant testing company to report, incorrectly, that 8,000 Minnesotan students failed
test required for graduation, punitive damages claim was appropnate where defendant
had committed previous testing crrors, but seshuffled problematic employses to less
profitable projects and understaffed testing development and quality ¢ontrol teams in
order 1o boost profits).
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Exh 62 (copies of unpublisked orders granted punitive damages amendments),

In this case, the record is icplete with conduct that constitutes willful and consmous
disregard of the rights and safety of others. Defendants kmew that the 100 Ib. rall in the Portal
Subdivision was substandard. They consciously dusregarded this problem and did not replace the
rail. Defondants knew that they needed to get the temporary joints out of the track, but made a
cunscious decision to let those joints accumulate and git in the track for months and even years
Defendants knew that the joints were weak spots and reguired specie! maintenance attention in
CWR. Y;tmey&iledmmmmmmMMaummmeithﬁmmdmm:ofﬂae
Jolints were compliant with the standards enuncisted by CP's own engloceting experts.
Defendants bad the inspection and repair records, had hi-railed the track during inspections, and
knew the inadequacy of the hi-mil inspections for locating cracked joints bars, Yet, Defendants
allowed these inspections to continue in an inadequate manner and did not require that the
inspections be done in a way that the joint bars could be visibly inspected. Defendants also knew
that their failure to inspect joint bars in the 100 Ib. mil with the Kraut Kremer would mean that
many defective joint bars would continuze t0 be used in the wom out and light-weight track. Yet,
Soc Line CP sbolished the Kraut Kremer testing pomitions, Most troubling, Defendants knew
thet ignoring all of these issues and putting profits shead of safety had already ledto a
catastrophic derailment on this 100 Ib, rail. Nonetheless, Defendants decided the risk to hyman

lives was “tolerable” and even “perfectly acceptable,” and acted accordingly. This case certainly
cries for punitive damages.
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B. Plaiotiffs Likewlse Have Established a Prima Facia Case Supporting
Punitive Damages Under North Dakota Law.

The same evidence of Defendants’ conscious disregard supports an award of punitive
damages under North Dakota law. N.D.C.C. § 32-03.2-11, enacied in 1995, provides in relevant
part:

In any action for the breach of an obligation not arising from
contract, when the defendant has been guilty by clear and
convincing evidence of oppression, fraud, or actual malice, the
court or jury, in addition to the actual damages, may give damages
for the sake of example and by way of punizhing the defendant.

N.D C.C. § 32-03.2-11 (emphasis added).
N.D.C.C. § 32-03.-07, the predecessor statute to N.D.C.C. 32-03.2-11 had allowed for

punitive damages upon a ahowing of . . . oppression, fraud, or malice, actual or presumed *
(emphasis added). Thus, in 1995, the North Dakota leogisiature eliminated presumed malice but
-retained actual malice s 2 basis for punitive damages. Actual malice has been a basis for
exemplery damages in North Dakota since the enactment of the statutory predecessor to § 32-
03.2-11 in 1865. Ehrman v, Peist, 568 N.W.2d 747, 754 nn. 2 & 3 (N.D. 1997). North Dakota
courts have consiatently defined ectual malice 2 that tesm i explained in Neidhardt v, Siverts,
103N.W.24 97, 102 (N.D. 1960):

*Malice in fact,” or ‘actual malice,’ relates to the actual state or

" conditian of the mind of the person who did the act, and 15 2
question of fact, upon the circumstances of each particular case, to
be found by the jury. ** *

While it is true that express or actusl malice refers or relates to the
mental state or purpose of the party who committed the act, and its
existence must be proved, the Jaw does not require direct evidence
of such mental state or purpose; but the character of the ect itself,
with oll its surrouwniding facts and circumgetances, may be inguired
into for the purpose of escertainmg the motive or purpose which
influenced the mind of the party in commirting the act; end i}
spon a full consideration of these, tha: motive is found 10 b
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improper and unjustifiable, the law authorizes the fury to find it
was maliclous.

Jd (emphesis added). Dahien v, Landia, 314 N'W.24 63, 69 (N.D. 1981) (clting Nejdhudt for
the definition of actual malice); Stoner v, Nash-Finch, Inc, 446 N.W:24-747,-754 (N:D.1989)
(same). Similarly, the North Dakota Supreme Court has held that punitive damages were proper
if the defendant acted "“with the intent o vex, injure or ennoy, or with ¢ conscious disregard of
the plaintiff’s rights.” s, Group, 561 N.W.2d 273, 284 (N.D. 1997)

(srmphasis added). Accord Cotwir 0. 279
N.W.2d 638, 646 (N.D 1979) (quoting Silberg v, California Life Tus, Co., 521 P.2d 1103, 1110

(Cel. 1974)).
Accurdingly, actusl melice may be proven by the act itself along with the swrrounding

facts and circumstances. Punitive damages are appropriate if the defendant acts with motives
found to be improper and umjustifiable or with a conscious disregard for the plaintiff'’s rights.
Neidhardt, 103 N.W.2d &t 102; Corwin Chrygler-Fivmouth, Inc,, 279 N.W.2d at 646; Ingalls, 561
N.W.2d et 284. However, mere reckless conduct (presmmed malice) is no longer sufficient to
jusify punitive damages. Slsughbaush v, Sleughbangh, 466 N.W.2d 573, 581 (N.D. 1991);
Dahlen, 314 N.W.2d at 69.

California decisions provide guidance as to the meaning of “actual malice” as the North
Dakota Century Code and the California Civil Code sharc 2 common denvation in & code draftad
by David Dudley Field. McLean, 490 N.W.2d at 246 n.1. Due to the similayity of the two codes,
*California court decisions construing Field Code sections, while not binding, are entitled 1o
respectful consideraton and ‘may be persuasive and should not be ignored.*™ ]d (cinng Glatt.y,
Rank of Kirkwood Plaza, 383 N W.2d 473,477 n.4 (N.D. 1986)). In that regard, California

decisions interpreting that state's exempiary damages provision, Cal. Cavil Code § 5294, are
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useful in oonstruing the similar North Dakota exemplary dameges provision, ND.C.C. § 32-

03.2-11. 14"

Like North Dakota, California courts hold that exemplary damages must ultimately be
proven by clear and convincing evidence of “malice in fact” (actual malice). Angic M. v.
Superior Court, 44 Cal, Rptr.2d 197, 204 (Cal. Ct. App. 1995); Toole v Richardson-Merzell Inc..
60 Cal Rpir. 398, 415 (Cal. Ct. App. 1967). Ac do the North Dakota cases, California acurts
explain that actual malice does not mean actual intent 1o harm, but rather, the conscious
disregard of the probable dangerous consequences of the defendant’s conduct. Angie M., 44 Cal.
Rptr. 2d at 204

Thus, in order to amend thalr complaints umder North Dekota law, Plaintiffs nced to
present evidence of & prima facie case that Defendants acted with a motive found to be improper
end unjustifieble or with conscious disregard for their rights and safety, Here, as fully set forth
above, Plaintiffs have provided ample evidence of Defendants’ conscious disregerd for
Plaintiffy’ safety,

Morcover, Defendants® motivation to increase profits was improper and urjustifiable,
particularly because Defendants deliberately sacrificed the safety of others in order fo maximize
those profits. See Granite Const, Go. v. Rhivne, 817 P.2d 711, 712 (Nev. 1991), In Granite
Const,, the oourt affirmed an award of punitive damages 10 & plaintiff who struck a large bull on

* Section 3294(w) states as follows: In an action for the breach of an obligation not
ariging from contract, where it ia proven by clcar and convincing evidence that the defendant has
been guilty of oppression, fraud, or malice, the plmntiff, in addition to the actual damages, may

.recover damages for-the-sake of example and by way of punishing the defendant. “Malice”
means conduct which 1# intended by the defendant to cause injury to the pleintiff or despicable
conduct which is carried on by the defendant with a wiliful agd conscious disregard of the rights
or safety of others Cal. Civil Cods § 3294(c)(1).
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Interstate 80. The defendant had besn nwerded e contract for highway gonstruction, which
included muney tu construct a fence o keep lvestock from swraying upon the nght-ot-way 1d. st
712-13. In order to szve time and money, the: defendant deliberately chose not to construct the
fence, despite awareness of 2t least one bull adjacent to the highway. Id, at 713. The court
found the defendant's conscions disregard for the safety of mororists Justified the punidve

damages. See also Potter v, Firestone Tire & Rubber Co.. 25 Cal. Rptr.2d 550, 573 (Cal. Ct.
App. 1993) (finding “especially reprehensible” that the defendant actively discouraged
compliance with its intemal policies and Califomia law solely for the sake of reducing corporste
costs). .

Defendants made numerous conscious choices not to comply with reasonable standards
for maintaining its track, especially its joints. These decisions, driven by the goal of raducing
costs and maximizing profits, allowed the track 1o pose huge safety problems and were
reprehensible and unconscionable. This is the conduct of actual malice —1.e., conscious
disregard for safety and conduct driven by an impropar and unjustifiable motive. A pumtive
damages claim is warranted.

CONCLUSION
Based on the foregoing points and authorities, Plaintiffs respectfully request that this

Court grant their omnibus motion to amend their complaints to add ¢laimg for punitive damnges.
Respectfully Submitted,

Dated: AQN. |5“‘Tw DS-_—

Rooail S{@oldser (MN #35%2)

1. Gordon Rudd, Jr (MN #222082)
David M. Clalkowski (MIN #306526)
651 Nicollet Mall, Surte 501
Minneapolis, MN 55402

Phone: (612) 341-0400
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DANIEL BECNEL LAW FIRM
Daniel E. Becnel, Jr.

Darryi J. Becnel

106 West Seventh Street
Reserve, LA 70084-612%
Phone: (985) 536-1186

Fax. (085) 516-6445

DORSEY & WHITNEY LL.P.

e Gk
Toege Ecke e,

50 South Sixth Street, Suhs 1500
Mimueapolis, MN 53402-1498

DORSEY & WHITNEY L.L.P.
Kristy L. Albrecht

Sarsh Andrews Herman

51 North Broxdway, Suite 402
P.O. Box 1344

Fargo, ND 58107-1344

ROBINS, KAPLAN, MILLER & CIRESIL.L.P.

Tomg] £ 0 ﬁrﬁﬁyﬁ;{h\

Dansel A. O'Fallon

2800 LaSalle Plaza

800 LaSalle Avenne
Minnespolis, MN 55402-2015
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Carla Aftern (701) 839-5378

By

HUNEGS, STONE, LENEAVE, KVAS &
THORNTON, P.A.

S thcs [

Randal W. LeNsave 4
Steven M Hunegs

1650 Intemmationel Centre

900 Second Avenue South
Minneapolls, MN 55402-3339

YAEGER, JUNGBAUER, BARCZAK &
VUCINOVICH, P.L.C.

ﬁm &fcme [tnﬁb

Roneid 1. Barozak
Paula M. Jossart

745 Kasots Aveaue
Minneapolis, MN 55414

MCEWEN LAW FIRM

1 M G

5850 Blackshiye Path
Tnver Grove Heights, MN 35076

LOCKRIDGE GRINDAL NAUEN LLP

b She/
nﬁix. Sholquist g—mu #:mé@yl

100 Washington Avepue South, Swte 2200
Mimeapolis, MN 55401

PRINGLE & HERIGSTAD, P.C.

%"“ y\ONLL‘t //ﬁq\

unes E. Nasrdshi
P.O. Box 1000
Mmot, ND §8702-1000

ATTORNEYS FOR PLAINTIFFS
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