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Dairyland Power Cooperative (“Dairyland™) submits this Reply In
Opposition to the Motion For A Protective Order ("Motion™) filed by Union Pacific
Railroad Company ("UP™) on April 4, 2008. In support hereof, Dairyland states as
follows:

1. Dairyland filed its Complaint in this case on March 5, 2008.
Dairyland’s Complaint asks the Board to find that UP has engaged in an unreasonable
practice by extracting rail fuel surcharges from Dairyland on the issue traffic that exceed
UP’s incremental fuel cost increases incurred in providing the transportation service.

2. UP filed its Answer to Dairyland’s Complaint on March 25, 2008.
Since that time, UP has (a) refused to agree to a procedural schedule; (b) filed a “Motion

to Dismiss;™ (c) refused to voluntarily respond to Dairyland’s discovery requests (served



on April 3, 2008) (“Discovery Requests™); and (d) asked the Board via the instant Motion
to “quash” Dairyland's Discovery Requests and to “stay all further discovery™ until the
Board decides UP"s Motion to Dismiss. Motion at 8.

3. UP’s actions and motions are designed to delay the administrative
process and make it more expensive. The tactics UP is employing have been consistently
rejected by the Board in prior cases. See Dairyland's Report on The Parties’ Conference
(filed April 2, 2008) at 2 (and cases cited).

4, UP argues that the Board has stayed discovery in a few isolated cases
where motions to compel have raised “significant concerns about [the] . . . soundness of
the complaint.”™ Motion at 7 (citation omitted). The cases are inapposite here because
UP’"s motion to dismiss raises no such “significant concerns.” See Dairyland's Reply In
Opposition to Union Pacific's Motion to Dismiss (filed April 11, 2008).

5. UP also claims Dairyland’s “"discovery requests are far-reaching and
burdensome.” Motion at 3. If the Board were to grant protective orders blocking all
discovery based upon a counsel’s unsupported claims of “burden,” discovery would never
take place in STB proceedings.

6. The Board has established procedures in place to address discovery
issues. These procedures call for the parties to first discuss discovery matters between
themselves, ask for Discovery Conferences as necessary, and, to the extent disputes

remain, seek formal Board resolution via motions to compel. UP’s Motion seeks to



impermissibly end-run these standard procedures. See CF Industries, Inc. v. Kaneb Pipe
Line Partners, L.P., STB Docket No. 42084 (STB served Nov. 23, 2004) at 2 ([a]s a
general rule, the Board expects parties to try to resolve their [discovery] differences on
their own before involving the Board™).

7. Moreover, Dairyland’s Discovery Requests are not “far-reaching and
burdensome.”™ UP filed its Motion the day after it received Dairyland's requests. UP did
not undertake any meaningful review of Dairyland’s Discovery Requests. It simply
rushed to put together boilerplate objections.

8. UP grossly exaggerates the “burden™ in responding to Dairyland’s
discovery requests. Dairyland's four interrogatories simply ask UP to 1dentify specific
individuals who prepared specific documents. Dairyland’s document production requests
are limited in number (only 18), and request documents that are readily available to UP
(either in hard copy or computerized data bases). In contrast, complainant shippers
typically tender 100+ document production requests in stand-alone rate cases.

9. Similarly, UP"s rushed objections concerning the scope of
Dairyland’s document production requests are way off-base. Under the STB's rules,
Dairyland is entitled to discovery “‘regarding any matter, not privileged, which is relevant
to the subject matter involved in this procceding.™ 49 C.F.R. §1114.21(a). All of
Dairyland's Discovery Requests are “relevant to the subject matter involved in [this)

proceeding.”™



10. For example, UP's Answer to Dairyland’s Complaint makes
allegations concerning the parties” pre-2006 commercial discussions (74); the
establishment of the terms of Item 6630-E of UP Circular 111 (e.g., §5); the fuel
surcharge revenues UP receives from all of its Wyoming Powder River Basin (“PRB™)
customers (19); and the incremental fuel cost increases UP incurs in services to all its
PRB customers (19). Nevertheless, in its Motion, UP objects to Dairyland’s Discovery
Requests seeking information concerning the parties™ pre-2006 commercial discussions
(RFP'! No. 2), UP's derivation of the terms of Item 6630-E of UP Circular 111 (RFP No.
1) and UP’s calculation of fuel surcharge revenues and fuel costs on its Wyoming PRB
traffic (e.g., RFP Nos. 4 and 5). Motion at 3-4.

11.  Also, the subject matter of Dairyland's Complaint includes the
incremental fuel cost increases UP has incurred in providing the issue railroad service to
Dairyland. Nevertheless, UP objects to Dairyland’s requests (e.g., RFP Nos. 11, 14 and
15) seeking basic inputs that railroads, including UP, have routinely utilized in STB
proceedings to calculate their fuel costs. See Motion at 4-6. UP even goes so far as to
object to producing studies identifying the fuel costs in Dairyland's base rates. See UP

Motion at 4, 6 {(objecting to RFP Nos. 3 and 18).

! Request For Production (“"RFP™).
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12.  The Board should summarily deny UP"s Motion and direct the
parties to engage in normal discovery procedures in accordance with the Board's rules of
practice and in accordance with Dairyland’s proposed procedural schedule.

Respectfully submitt

John H. LeSeur b‘«

Frank J. Pergoli

Peter A. Pfohl

Slover & Loftus

1224 Seventeenth Street, N.W.
Washington, D.C. 20036

Attorneys for Dairyland Power
Cooperative
Dated: April 11, 2008

? See Dairyland's Report on the Parties” Conference at Appendix A.
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SrovERr & LorrUus
ATTONMNEYS AT LAW
19854 AEVEXTERNTH STREEY, M. W
WASHINOTON, D, €. 20O008-0000

April 2. 2008

VIA HAND DELIVERY

‘The Honorable Anne K. Quinlan mm“"
Acting Secretary APR - 3 2008
Surface Transportation Board b

395 E Street, SW

Washington. D C. 20423-0001

Re:  SIB Docket No. 42105, Dairviand Power

Dear Ms. Quinlan:

0, ific Rai 0.

Finclosed for filing in the above-referenced proceeding, please find
an original and ten (10) copies of (1) Dairyland Power Cooperative's Report on the
Partics’ Conlerence and (2) Motion for Protective Order.

We have included an extra copy of each of these filings. Please indicate
receipt by ume-stamping thesc copies and returning them with our messcenger.

Lnclosures
cc:  UP Counsel

‘Mul

John H. LeSeur
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DAIRYLAND POWER COOPERATIVE'S
REPORT ON THE PARTIES" CONFERENCE

Pursuant to 49 C.F.R. §1111.10(a), counse] for Complainant Dairyland
Power Cooperative ("Dairyland") and Defendant Union Pacific Railroad Company
(“UP™) have conducted a conference to discuss procedural and discovery matters in this
case. The results of this conference are summarized below.

1. Dniryhndpmpos@ﬂmtthepuﬂesjoinﬂyrequeﬂ&attheﬂoud
enter an order adopting the procedural ;‘chedulesetforﬂlinAnmdiLAmdthe
protective order set forth in Appendix B.

2.  UP has rejected Dairyland’s proposals. UP’s position, as Dairyland
understands it, is that the Board should not issue a procedural schedule and protective

order until the Board rules on UP’s Motion to Dismiss, filed on March 31, 2008.



3. In the absence of an agreement, 49 C.F.R. §1111.10(a) calls for
individual parties to file a report proposing a procedural schedule. Dairyland asks the
Board to adopt the schedule set forth in Appendix A. The Appendix A schedule is a
standard form procedural schedule that is commonly used in STB administrative
adjudications handied under the Board's mod:fied procedure. The schedule calls for
discovery, followed by opening, reply and rebuttal statements.

4.  UP’s objection to the issuance of a procedural schedule is meritless.
UP has dredged up a tactical maneuver that plagued the STB and its predecessor agency
for years — unilateral attempts by railroad defendants to stop agency proceedings from
going forward pending egency resolution of their motions to dismiss. In 1996, the Board
adopted rules banning this tactic in cases where a procedural schedule is in place. See

Revocation Proceedings. 1 S.T.B. 859, 864 (1996) and 1 8.T.B. 754, 763-764 (1996); 49
C.F.R. 11122 (*{t]he filing of motions or other pleadings will not automatically stay or
delay the established procedural schedule™. The same principles apply, and govern, in
cases where a railroad seeks to block the promulgation of a procedural schedule pending
resolution of its motion to dismiss. See, ¢.g.. AEP Texas North Co, v. BNSF Ry, Co.,
STB Docket No. 41191 (Sub-No. 1) (STB served Sept. 11, 2003) at 2 (denying a
defendant carrier’s request asking the Board to withhold issuance of a procedural

schedule until the Board decided the carrier's motion to dismiss).



5.  Dairyland asks the Board to follow its now well-established practice
of adopting a procedural schedule and directing that the schedule be followed by the
parties pending Board resolution of all motions, including motions to dismiss, in
accordance with the Board's rules of practice.

6. Dairyland's proposed procedural schedule contains a 46 day
discovery period. Dairyland has discussed with counsel for UP the need for prompt
discovery. Dairyland reserves the right to request discaovery conferences, and to request
expedited action to resolve any discovery disputes, as circumstances warrant.

7.  Dairyland understands that UP does not object to the form of the
proposed protective order set forth in Appendix B, but instead objects to the issuance of
any protective order at this time. Dairyland plans to initiste discovery shortly and, as
called for under 49 C.F.R. §1104.14(b), will file a scparate motion asking the Board to
adopt the Appendix B protective order.

Respectfully submitted,

John H. LeSeur t‘}ﬂ(‘c-'

Frank J. Pergolizzi

Peter A. Pfohl

Slover & Loftus

1224 Seventeenth Street, N.W.

Washington, D.C. 20036

Attomeys for Dairyland Power
Cooperative

Dated: April 2, 2008



DATE
March 5, 2008
March 25, 2008
April 3, 2008
May 19, 2008
June 18, 2008
July 18, 2008

August 18, 2008

APPENDIX A

STB Docket No. 42105

PROPOSED PROCEDURAL SCHEDULE

—DAY EVENT

0 Complaint filed

0+ 20 Answer to Complaint

0+28 Discovery Begins

0+74 End of discovery

0.+ 104 Dairyland Opening Statement due

0+134 UP Reply Statement due

0+165 Dairyland Rebuttal Statement due
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PROTECTIVE ORDER

Any party producing material in discovery (o another party to this proceeding. or
submilting material in pleadings, that the party in good taith believes reflects
proprictary or confidcntial information, may designatc and stamp such material as
“CONFIDENTIAL.” and such materiel must be (reated as confidential. Such
material. any copies, and any data or notcs derived therefrom:

(a)  Shall be used solely for the purposc of this proceeding and any
judicial review procceding arising herefrom, and not for any other
business. commercial. or compelitive purpose.

(b)  May be disclosed only to cmployces, counsel, or agenis of the party
requesting such matcrial who have a need to know. handle, or review
the material for purposcs of this proceeding and any judicial review
proceeding arising herefrom. and only where such employce,
counsel, or agent has been given and has read a copy ol this
Protective Order, agrees to be bound by ils terms, and executes the
attached Undcrtaking for Confidential Material prior to receiving
access (o such matcrials.

(¢)  Must be destroyed by the requesting party, its employces, counsel,
and agents, it the completion of this proceeding and any judicial
review proceeding arising herefrom. Ilowever, outside counsel for a
party arc permitted to retain file copies of all pleadings filed with the
Board.

(d) If contained in any pleading filed with the Board shall. in order 10 be
hept confidential, be filed only in pleadings submitted in a package
clearly marked on the outside “‘Confidential Materials Subject to
Protective Order.” See 49 CFR 1104.14.

Any party producing matcrial in discovery 1o unother party 1o this procecding, or
submitting material in pleadings, may in good faith dcsignatc and stamp particular
material, such as material containing shipper-specific raic or cost data or other
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competitively sensitive information, as *HIGHLY CONFIDENTIAL.” If any
party wishes to challenge such dcsignation, the party may bring such matter lo the
atiention of the Board or any Administrative Law Judge presiding over this
proceeding Material that is so designated may be disclosed only to outside
counsel or outside consultants of the party requesting such materials who have a
necd 1o know, handle, or review the materials for purposes of this procceding and
any judicial review proceeding arising hercfrom, provided that such outside
counsel or outside consultants have been given and have read a copy of this
Protective Order, ugree 10 be bound by its terms, and exccute the attached
Undertaking for *"HIGHLY CONFIDENTIAL™ malcrial prior to recciving access
to such matcrials. Material designaled as “HIGHLY CONFIDENTIAL" and
produced in discovery under this provision shall be subject to all of the other
provisions of this Protcctive Order, including without limitation paragraph 1.

In the event that a party produces material which should have been designated as
“CONFIDENTIAL"™ or “HIGIILY CONFIDENTIAL™ and inadvertently fails to
stamp the material as “CONFIDENTIAL" or "HIGHLY CONFIDENTIAL,” the
producing party may notify the other party in writing within S days ol discovery of
its inadvertent failure to make the confidentiality designation. The party who
reccived the material without the confidentiality designation will return the non-
dusignated portion or destrov i, as directed by the producing party, or ke such
other stcps as the parties agree to in wriling. The producing party will promptly
furnish the receiving party with properly designated matcrial.

In the cvent that a party inadvertently produces material that is protected by the
attorncy-client privilege, work product doctrine, or any other privilege, the
producing party may make a written request within a reasonable time after the
producing party discovers the inadvertent disclosure that the other party rctum the
inadvertently produced privileged document. The party who received the
inadvertently produced document will either retum the document to the producing
party or destroy the document immediately upon receipt of the written request, as
directed by the producing party. By returning or destroying the document. the
receiving party is not conceding that the document is privileged and is not waiving
its right to later challenge the substantive privilege claim, provided that it may not
challenge the privilege claim by arguing that the inadvertent production waived the

privilege.
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If any party intends to use “CONFIDENTIAL™ and/or “"HIGHLY
CONFIDENTIAL™ matcrial at hearings in this procecding, or in any judicial
review proceeding arising therefrom, the party so intending shall submit any
proposed exhibits or other documents sctting, forth or revealing such
“CONFIDENTIAL" and/or “HIGHLY CONFIDENTIAL” material to the
Administrative Law Judge, the Board, or the court. as appropriate, with a wrilten
request that the Judge. the Board. or the court: (a) restrict attendance at the
heanngs during discussion of such “CONFIDENTIAL" and/or “HIGIILY
CONFIDENTIAL™ material; and (b) restrict access to the portion of the record or
bricls reflecting discussion of such “CONFIDENTIAL" and/or “HIGHLY
CONFIDENTIAL™ material in accordance with the terms of this Protective Order.

Il any party intends to use “"CONFIDENTIAL™ and/or “HIGHI.Y
CONFIDENTIAL "™ material in the course of any deposition in this procceding, the
party so intending shall so ads isc counsel for the party producing the materials.
counscl for the deponent, and all other counsel attending the deposition, and all
portions of the deposition at which any such "CONT'IDENTIAL" and/or
“HIGHLY CONFIDENTIAL” material is used shall be restricted to persons who
may revicw the material under this Protective Order. All portions of deposition
transcripts and/or exhibits that consist of or disclosc, “CONFIDENTIAL™ and/or
*“HIGHLY CONFIDENTIAL™ material shall be kept under seal and treated as
"CONFIDENTIAL" and/or “HIGHLY CONFIDINTIAL™ material in accordance
with the tcrms of this Protective Order.

Each party is ordered o produce 1o the other rail transportation and other contracts
which. becausc of confidentiality provisions, cannot be produced without a Board
order directing their production to the extent that (1) the other party has requested
that the contracts be produced in discovery, and (2) the partics agree that the
requested contracts arc relevant in preparing their evidence in this proceeding.
Any such contracts shall be treated as “HIGHLY CONFIDENTIAL™ and shall
otherwise be subject to the terms of this Protective Order. To the extent that
material retlecting the terms of contracts, shipper-specific traffic data. other traffic
data, or other proprictary information is produced by a party in this or any related
procecdings and is held and used by the receiving person in compliance with this
Protective Order, such production. disclosurc. and usc of the malcrial and of the
data that the material contains will be deemed essential for the disposition of this
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and any related proccedings and will not be deemed a violation of 49 U.S.C. §
11904.

Except for this proceeding, the partics agree thal if' a party is required by law or
order of a governmental or judicial body to relcase “CONFIDLENTIAL™ or
“HIGHL.Y CONFIDENTIAL™ material produced by the other party or copics or
notes thercof as to which it oblaincd access pursuant to this Protective Order, the
party so required shall notify the producing party in writing within 3 working days
of the determination that the “CONFIDENTIAL” material, "HIGHLY
CONFIDENTIAL" material. or copics or nolcs arc to be released, or within 3
working days prior 10 such rclcase, whichever is soonest, to permit the producing
party the opportunity contcst the release.

All partics must comply with all of the provisions stated in this Protective Order
unless good cause, as determined by an Administrative Law Judge decision from
which no appeal 1s 1aken or by the Board, warrants suspension of any of the
provisions herein.

Information that is publicly available or obtained outside of this proceeding from a
person with a right Lo disclosc it shall not be subject 1o this Protective Order cven
if the same information is produced and designated as "CONFIDENTIAL™ or
“HIGIILY CONFIDENTIAL?" in this proceeding.

Each party has a right to vicw its own data, information and documentation (i.e.,
information originally generated or compilcd by or for that party), cven if that data,
information and documentation has been designated as “"HIGHLY
CONFIDENTIAL” by a producing party, without sccuring prior permission from
the producing party. If a party (the “filing party™) files and scrves upon the other
party (the “reviewing party™) a pleading or evidence containing the filing party’s
“HIGHLY CONFIDENTIAL" material, the filing party shall also prepare and
serve contemporancously upon the reviewing party a “CONFIDENTIAL™ version
ol the pleading or evidence from which the [liling party's “HIGHLY
CONFIDENTIAL” material has been redacted. The “CONFIDENTIAL™ version
may be provided in hardcopy or clectronic format at the option of the filing party.
and may be disclused to those personnel employed by the reviewing party who
have read a copy of this Protcctive Order and executed the attached Undertaking
for CONFIDENTIAL Material (*In-housc Personnel™). Alternatively, in heu of
preparing and serving a "CONFIDENTIAL™ cersion of any such pleading or
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evidence. the filing party may provide to outside counsel for the reviewing party a
list of the filing party’s own “HIGHLY CONFIDENTIAL" information that must
be redacted from its "HIGHLY CONFIDENTIAL” version prior to review by the
reviewing party's In-housc Personnel. If the filing party chooscs this lutter option,
it shall provide the list to outside counsel for the reviewing party
contcmporaneously with the filing of the "HIGHLY CONFIDENTIAL™ version.
and such outside counsel shall redact the designated material prior (o review of the
pleading or evidence by the reviewing party’s In-housc Personnel.
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UNDERTAKING
CONFIDENTIAL MATERIAL

1, , have read the Protective Order scrved

, 2008. governing the production of confidential documents in ST
Docket No. 42103, understand the same. and agree to be bound by its terms. 1 agree not
10 use oOr permit the use of any data or information obtaincd under this Undertaking, or to
use or permit the usc of any techniques disclosed or information Icarncd as a result of
receiving such data or information, for any purposes other than the preparation and
presentation of evidence and argument in STB Docket No. 42105 or any judicial review
procceding arising therefrom. 1 further agree not to disclose any data or information
obtained under this Protective Order to any person who is not also bound by the terms of
the Order and has not executed an Undertaking in the form hercof, At the conclusion of
this proceeding and any judicial review procceding arising therefrom, [ will promptly
destroy any copies of such designaled documents obirined or made by me or by any
outside counsel or outside consultants working with me. provided, however, that outside
counsel may rewin file copies of pleadings filcd with the Board.

| understand and agree that moncy damages would not be a sufficicent remedy for
breach of this Undertaking and that parties producing confidential documents shall be
entitled to specific performance and injunctive or other equitable relief as a remedy for
any such breach, and I further agrec to waive any requirement for the securing or posting
of any bond in connection with such remedy. Such remcdy shall not be deemed (o be the
exclusive remedy lor breach of this Undertaking but shall be in addition to all remedics
available at law or equity.

Dated:
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UNDERTAKING
HIGHLY CONFIDENTIAL MATERIAL
As outside [counsel] [consultant] for , for which [ am acting in
this procecding, [ have read the Protective Order served . 2008,

governing the production of confidentiat documents in STB Docket No. 42105,
undersiand the same, and agree to be bound by its terms. I also understand and agree, as a
condition precedent to my receiving, reviewing, or using copies ol any documents
designated “HIGHLY CONFIDENTIAL," that I will limit my use of thosc documents
and the information they contain to this proceeding and any judicial review proceeding
arising therclrom. that 1 will take all necessary sicps (o assure that said documents and
information will be kept on a confidential basis by any outside counsel or outside
consultants working with me, that under no circumstances will [ permit access to said
documenis or information by personnel of my clicny, its subsidiaries, afliliates, or owners,
and that at the conclusion of this proceeding and any judicial revicw proceeding arising
therefrom, | will promptly destroy any copies of such designated documents obtained or
madc by me or by any outside counsel or outside consultants working with me, provided,
however, that outside counscl may retain file copies of plcadings filed with the Board. |
further understand that | must destroy all notes or other documents containing such highly
confidential information in compliance with the terms of the Protective Order. Under no
circumstances will I permit access to documents designated “HIGHLY
CONFIDENTIAL" by, or disclose any information contained therein to, any persons or
entities for which 1 am not acting in this proceeding.

[ understand and agree that moncy damuges would not be a sufficicnt remedy for
breach of (his Undertaking and that parties producing confidential documents shall be
cnlitled to specific performance and injunctive or other equitable relief as a remedy For
any such breach, and [ further agree to waive any requirement for the securing or posting
of any bond in connection with such remedy. Such remedy shall not be deemed 10 be the
eaclusive remedy for breach of this Undertaking but shall be in addition to all remedies
available at law or equity.

OUTSIDE [COUNSELJ[CONSULTANT]

Datcd:




CERTIFICATE OF SERVICE

1 hereby certify that this 2nd day of April, 2008. I scrved a copy of the

forcgoing Report on the Partics’ Conference by hand delivery on designated outside

counsel for UP, as follows:

Linda J. Morgan

Michacl L. Roscnthal

Covington & Burling

1201 Pennsylvania Avenue, N.W,

Washington, D.C. 20004
a. /ZéLQ

eter A. Pfohl



CERTIFICATE OF SERVICE
[ hereby certify that this 11th day of April, 2008, I served a copy of
Dairyland's Reply in Opposition to Union Pacific's Motion For a Protective Order by
hand delivery on designated outside counsel for UP, as follows:
Michael L. Rosenthal
Covington & Burling

1201 Pennsylvania Avenue, N.W,
Washington, D.C. 20004

e

PMer A. Pfohl U




