LAwW OrFICES OF
Louls E. GITOMER

Louss E GiroMLR THEADAMS BUII DING SUITE 301
Lo i gaamon v ool T A
N, 21204-4022

Apnl 16, 2008

1202) 466 6542
FAX (410 312-088%

Honotable Anne K Quinlan
Acling Sccietaty

Sutface Tiansportation Bomd
IOSE Sticel. S W
Washington, D C 20423

RE: Dochet No 42104, Enicrgy Arkansas, Inc and FEnter gy Services, Inc v 2 2
Union Pactfic Raily oad Compuny and Missourr & Northern Arkansas 2/ o7
Ralroad Company, Inc

Fimance Docket No 32187, Missouwr 1 & Northern Arkansas Rarlyoad

Company Inc —Lease, Acquisition and Operation Exemption—Missour :2 29 /6
Pucific Radroad Company and Burlington Northern Rail oad Company g U)/

Dem Acting Sceictay Quinlan®

Enclosed for efiling 1s a Motion tor Protective Ozder by the Missouri & Naithewn
Atkansas Railioad Company, Inc 1n o1der Lo facilitate 1esponse to discovery and
potential use of confidential and highly confidential matersal 1n this proceeding

ank you for your assistance  {f you have any questions pleasc call or email inc

Sincerel

is E. Gifomer
Attoiney for Missoun & Noithern Arkansas

Railioud Company, Inc
FEnclosue



BEFORE THE
SURFACE iRANSPORTA I'ION BOARD

Dochet No 42104

ENTERGY ARKANSAS, INC AND ENTERGY SERVICIES, INC
\
UNION PACIFIC RAILROAD COMPANY AND MISSOURI & NORTHERN ARKANSAS
RAILROAD COMPANY, INC

Finance Dochet No 32187

MISSOURI & NORTHERN ARKANSAS RAILROAD COMPANY, INC
-LEASE, ACQUISITION AND OPERATION EXEMPTION=-
MISSOURI PACIFIC RAILROAD COMPANY AND
BURLINGTON NORTHERN RAILROAD COMPANY

MOTION FOR PROTECTIVE ORDER
EXPEDITED HANDLING REQUESTED

Scott G Wilhams Esq Louts k. Gitemer, Esq

Senior Viee President & General Counsel Law OfTices of Louis E. Gitomer
RaillAmeriea, Inc 600 Baltimore Avenuc

5300 Broken Sound Boulevard N W Suite 301

Second Floor Towson, MD 21204

Boca Raton. FL 33487 (202) 466-6532

(561)226-1757

Attorncys for. MISSOURI & NOR IHERN
ARKANSAS RAILROAD COMPANY, INC

Dated April 16. 2008



BEFORE THE
SURFACLE TRANSPORTA'TION BOARD

Docket No 42104

ENTERGY ARKANSAS, INC AND ENTERGY SERVICES, INC
v
UNION PACIFIC RAILROAD COMPANY AND MISSOURIL & NORTHERN ARKANSAS
RAILROAD COMPANY, INC

Finance Docket No 32187

MISSOURJ & NORTHERN ARKANSAS RAILROAD COMPANY, INC,
- ~LEASE, ACQUISITION AND OPERA [ ION EXEMPTION-
MISSOURI PACIFIC RAIT.ROAD COMPANY AND
BURLINGTON NORTIIERN RAILROAD COMPANY

MOTION FOR PROTECTIVE ORDER

Missourt & Northern Arkansas Railroad Company, Inc (*M&NA™), pursuant to 49
C.FR § 1104 14(b), files this Motion for Protective Order (the “Motion™) 1n Lhese proceedings
in the form provided 1n the Appendix to this motion  The proposed protective order will
facililate discovery 1n these proceedings by protecting the confidentiality of matenal reflecting
the tenns of contracts, financial information, and other confidential and propuietary information
in the event such matenals are produced The proposed protective order follows the format of
prolective orders that have been approved in other complaint proccedings before the Surtace
Iransportation Board

M&NA 15 authorized to state that Entergy Arkansas, Inc, Entergy Scrvices. Inc , and

Union Pacific Railroad Company concur 1n this motion



M&NA prays that the Board grant its Motion for a Protective Onder

Respectfully submitted,

Scott G Willams Esg %l omer, Esq

Semior Vice President & General Counsel Law Otfices of Lowms E Gitomer
RailAmerica, Inc 600 Baltimore Avenue

5300 Broken Sound Boulevard N W Sutte 301

Second Floor Towson, MI) 21204

Boca Raton, FL 33487 (202) 466-6532

(561) 226-1757

Attorneys tor MISSOURI & NORTHEERN
ARKANSAS RAILROAD COMPANY, INC

Dated Apul 16, 2008



APPENDIX
PROTECTIVE ORDER
1. For purposes of this Protective Order

(a) "Confidential Documents™ means documents and other tungible materials containing
or reflecting Confidential Information

(b) “Confidential Information” means (1) traffic duta (including but not limited to
waybills, abstracts, study movement sheets, and any documents or computer tapes containing
data derived from waybills, abstracts. study movement sheets, or other data bases, and cost work
papers), (1) the identification of shippers and receivers in conjunction with shipper specific or
other traffic data; (1) the confidential terms of contracts with sluppers or carriers, (1v)
confidential financial and cost data, (v) divisions of rates, trackage rghts compensation levels,
and other compensation belween carriers, and, (vi) other confidential, commereial, financial,
operational, proprictary, or personal information

(c) “Designated Matenial” means any documents designated or stamped as
“CONFIDEN [MAL” or “HIGHI.Y CONFIDEN ITAL” in accordance with paragraph 2 or 3 of
this Protective Order, and any Conlidenttal Information contained 1n such matenials

(d) “Party” meuans Entergy Arkansas, Inc . Entergy Services, Ine , Union Pacific Raiiroad
Company, and Missour1 & Northern Arhansas Railioad Company, Inc , individually, as the casc
may be

(c) “Parties™ means FEntetgy Arkansas, Inc , Entergy Services, Inc , Umon Pacific
Raulroad Company, and Missouri & Northern Arkansas Ralroud Company, Inc, collectively, as
the case may be

(f) “Proceedings™ mean (1) the proceedings belore the Surface Transportation Board
(“STB" or *Board™) in STB Docket No 42104 and Finance Docket No 32187, and (1) any
judicial review proceedings arising from (1)

2 if any Party to the Proceedings determines that any part of (1) a document 1t
submits, (1) a discovery request 1t propounds, (111) a discovery response it produves, (1v) a
transcript of a deposition or a hearing in which it participates, o (v) a pleading or other paper to
be submutted, filed, or served 1n the Procecdings contains Conlidential Information ot consists of
Confidential Documents, then that Party may designate and stamp such Confidential Information
and Confidential Documents as “CONFIDEN'IAL." Any information or documents designated
or stamped as "CONFIDENTIAL” shall be handled as provided for heremnalter

3. if any Party to the Proceedings delermines that any part of (1} a document t
submits. (1i) a discovery request it propounds, (in) a discovery response 1t produces. (1v) a
transcript of a deposition or a hearing 1n which 1t participates, or (v) a pleading or other paper to



be subnutied, filed, or served in the Proceedings contains shipper-specific rate or cost data;
division of rates, trackage nghts compensation levels, or other compensation between carriers, or
other competitively sensitive or proprietary information, then that Party may designate and stamp
such Confidentizl Information as “HIGHLY CONFIDENTIAL ™ Any mformation or documents
so designated or stamped shall be handled as provided heremnatier

4, [nformatton and documents designated or stamped as “CONFIDENTIAL” may
not be chsclosed in any way, dircctly or induectly, or to any person or entity except to an
employee, counsel, consultant, or agent of a Party 1o these Proceedings, or an employee of such
counscl, consultant, o1 agent, who, betore 1eceiving aceess to such information or documents,
has reccived and has read a copy of Lhis Protective Order and has agreed to be bound by its terms
by signing a conlidenuabity undertaking in the form set forth in the Undertaking for Confidential
Material

5. Information and documents designated or stamped as “HIGHLY
CONFIDEN I'TAL™ may not be disclosed in any way, directly or indirectly, to any employee of a
Party to these Proceedings, or to any other person or entity except to an outside counsel or
outside consultant of a Party, who, before recerving access to such information or documents.
has recetved and has read a copy of this Protective Order and has agreed to be bound by 1ts terms
by signing a confidentiality undertaking in the form set forth 1n the Undertaking for Fhghly
Confidential Materal

6 The Parties must file simultaneously a public version of any Highly Confidential
or Conlidential submissiwon (iled wilh the Board, whether the submission 1s designated a Hiphly
Confidential Version or Confidenual Version When filing a Highly Confidential Version, the
tiling Party does not need to file a Conflidential Version with the Board. but must make available
(simultancously with the Party’s submussion to the Board of its Highly Confidential Version) a
Confidential Version reviewable by the other Party’s in-house counsel  T'he Confidential
Version may be scrved on the other Party in electronic foimat only In hicu of preparing a
Confidential Version, the filing Party may (simultancously with the Party's submission to the
Board of 1ts Highly Confidential Version) make aviulable 1o outside counsel for the other Party a
list of all “hghly confidential™ information that must be redacted from 1ts Highly Confidenual
Veision prior to review by in-house personnel, and outside counsel for the other Party must then
redact that matenial from the Highly Confidential Version betore permitting any in-house
peisonnel to review the submission.

7 Any Party to these Proceedings may challenge the designation by the other Party
of information or documents as “CONFIDLENTIAL” or as “HIGHLY CONFIDENTIAL” by
filing a motion with the Board o1 with an administrative law judge or other officer to whom
authoiity has been lawfully delegated by the Board to adjudicate such challenges

8 Designated Material may not be used for any purposes other than the preparation
and presentation of evidence and argument in these Proceedings, as defined herein  Such
proscribed purposes include without linutation. business, commercial, opetational, and/or
compelitive purposes



9 Any Party who receives Designated Material in discovery shall destroy such
materials and any notes ot documents rellecting such matetials, other than file copies of
pleadings or other documents filed with the Board and retuned by outside counsel for a Party to
these Proceedings, at the earlier of (1) such time as the Party receiving the matenals withdraws
from these Proccedings, or (2) the completion of these Proceedings, including any petitions for
reconsideration, appeals, or remands.

10 No Party may include Designaied Material in any pleading, brief, discovery
request or response. or other document subnutted o the Board, unless the pleading or other
document is submitted under seal, 1n a package clearly marked on the outside as “Confidential
Materials Subject to Protective Order ™ 49 CFR 1104 14  All pleadings and other documents so
submutted shall be kept contidential by the Board and shall not be placed 1n the public docket in
these Proceedings, except by order of the Board or of an administrative law judge or other officer
in the exeicise of authority lawlully delegated by the Board

L1 No Parly may melude Designated Material in any pleading, brief. discovery
request or responsc, or other document submutted to any tribunal other than the Board 1n these
Proceedings, unless (1) the pleading or other document 15 submatted under scal 1n accordance
with a protective order that requires the pleading o1 other document to be kept confidential by
that tnbunal and not be placed n the public ducket in the proceeding, or (2) the pleading or othet
document 1s submtted in a scaled package clearly marked, “Confidential Materials Subject to
Request for Protective Order.” and 1s accompanicd by a motion to that tribunal requesting
1ssuance of a protective order that would require the pteading or other document be kept
confidenual and not be placed in the public docket 1n the proceeding, and requesting that, 1f the
motion for protective order 15 not 1ssucd by that tribunal, the pleading or other document be
retumed 10 the filing Party

12.  No Party may present or otherwise use any Designated Matenal at a Board
hearing in these Proceedings, unless that Party hus previously submutted, under seal, all proposed
exhibits and other documents containing or reflecting such Designated Matetal to the Board, to
an administrative law judge, o1 to another officer to whom relevant authority has been lawfully
delegated by the Board, and has accompanied such submisston with a written request that the
Board, admimstrative law judge, or other officer (a) restrict attendance at the heaning during
any discussion of such Designated Malenal, and (b) restrict access to any portion of the record ot
bricfs reflecting discussion of such Designated Material i1 accordance with this Protecuve Oider,

13 If any Party intends to usc any Designated Matetal in the course of any
deposition in these Proceedings, that Party shall so advise counsel for the Party producing the
Designated Matenal, counsel for the depenent, and all other counsel attending the deposition
Attendance at any portion of the deposition at which any Designated Maternal 15 used or
discussed shall be 1estricted lo persons who may review that material under the terms of this
Protecuve Order  All portions of deposition tiansciipts or exhibits that consist of, refer to, or
otherwise disclose Designated Material shall be filed under seal and be otherwise handled as
provided in paragraph 10 of this Protective Order



14 To the extent that materials reflecting Confidential Informaton are produced by a
Party 1n these Proceedings, and are held and/ot used by the recerving person in compliance wath
this Protective Order, such production, disclosure, holding, and use of the materials and of the
data that the matetials contain are deemed essential for the disposition of these Proceedings and
will not be deemed a violation of 49 U.S € §11323 or §11904, or any other relevant provision of
the ICC Termination Act of 1995

15 All Parties must comply with all of the provisions of tlus Protective Order unless
the Board or an admmstrative law judge or other officer ¢xereising authority lawfully delegated
by the Board determines that good cause has been shown warranting suspension of any of the
provisions hercin

16 Nothing in this Protective Order restiiets the nght of any Party w disclose
volumarily any Confidential Information originated by that Party, or to disclose voluntarily any
Confidentiai Documents oniginated by that Purty, if such Confidential Information or
Confidential Documents do not contam or reflect any Confidential Information originated by any

other Party



UNDER I'AKING

CONFIDENIIAL MATERIAL

1, . have read the Protective Order served on April
. 2008, goveming the production and use of Confidential Information and Confidential
Nocuments in STB Docket No 42104 and Finance Docket No 32187, understand the same, and
agree to be bound by 1ts terms | agree not to use or to permit the use of any Confidential
Information or Confidential Documents obtained pursuant to that Protective Order, o1 to use or
to permit the use of any methodelogies or techmiques disclosed or information lcarned as a result
of recerving such data o1 information, tor any purpose other than the preparation and
presentation of evidence and argument in STB Docket No 42104 and Finance Docket No
32187, before the Surface Transportation Board (“Board™), and/or any judicial review
proccedings in connection with STR Dochet No, 42104 and Finance Docket No. 32187 | further
agree not to disclose any Confidential Information, Confidential Documents, methodologies,
techniques, or dula obtained pursuant 1o the Prolective Order except to persons who are also
bound by the terms of the Order and who have cxecuted Undentakings in the form hereof, and
that, at the conclusion of these Proceedings (including any proceeding on administrative review,
judicial review, or remand), [ will promptly destroy any documents containing or reflecting
materials designuted or stamped as “"CONFIDENTIAL." other than file copies, kept by outside
counsel, of pleadings and other documents filed with the Board

I understand and agree that money damages would not be a sufficient remedy i breach
of this Undertaking and that the Partics or other parties producing Confidential Information or
Confidential Documents shall be entitled 1o specific performance and injunctive and/or other
equutable relief as a remedy for any such breach 1 further agree to waive any requirement for the
sccuning or posting of any bond n vonnection with such remedy  Such remedy shall not be
deemed to be the exclusive remedy for bieach of this Undertaking, but shall be in addition to all
remedies available at law or equity

Signed

Date.




UNDERTAKING
HIGHLY CONFIDENTIAL MATERIAL

I, . am outside {counsel] [consultant} for [Party lo
Procceding|, for whom I am acting in these Pl’OCGl.dlﬂLS | have read the Protective Order served
on Aptil __, 2008, governing the production and use of Highly Confidential Information and
Highly Confidential Documents 1n STB Docket No 42104 and Finance Docket No 32187,
understand the same, and agree 10 be bound by its terms 1 agree not 1o use or to permit the use
of any Highly Confidential Information or Highly Confidential Documents obtained pursuant to
that Protective Order, or to use or to permut the use of any methodologies o1 techniques disclosed
or information learned as a result of receiving such data or information, for any purpose other
than the preparation and piesentation of evidence and argument in STB Ducket No 42104 and
Finance Docket No 32187 before the Surface Transportation Board (*Board™), ot any judicial
review proceedings in connection with S 'B Docket No 42104 and Finance Dockel No 32187 |
{urther agree not to disclose any 1 lighly Confidential Information, Highly Confidential
Documents, methodologies, techniques, ur data obtained pursuant to the Protective Order except
to persons who are also bound by the terms of the Order and who have executed Highly
Confidentis! Undertakings in the form heteof

[ also undersiand and agree, as a condition precedent Lo my receiving, reviewing, or using
copies of uny intormation or documents designated or stamped as “HIGHLY
CONFIDENTIAL,” that 1 will take all nccessary steps to assure that said information or
documents be kept on a confidential basis by any outside counsel or outside consultants working
with me, that under no cireumstances will T permit access to said matenals or information by
employecs of my chent ot its subsidiarres, affihates, or owners At the conclusion of these
Proceedings (including any proceeding on administrative review, judicial review, or remarul), 1
agiec fo promptly destroy any documents containing or reflecling information or documents
designated ot stamped as “HIGHLY CONFIDENTIAL,” other than file copies, kept by outside
counsel, of pleadings and other documents filed with the Board

[ understand and agree that moncy damages would not be a suflicient remedy for breach
of this Lindertaking and that the Parties or other paifics producing Highly Confidentiai
[nformation m Lighly Conflidential Documents shall be entitled to specific performance and
injunclive and/or other equutable 1elief us a remedy for any such breach [ further agree to waive
any requirement for the securing or posting of any bond in connection with such remedy  Such
remedy shall not be deemed to be the exclusive remedy for breach of this Undertaking. but shall
be 1n addition to all remedies available at law or equity

Signed

Dated

10



CERTIFICATE OF SERVICE
1 hereby cerlify that I have caused the Motion for Protective Oider 1n Docket No 42104,
Entergy Arkunsus, Inc and Entergy Services, Inc v Union Pactfic Ralroad Company and
Missours & Northern Arkansas Ruilroad Company, Inc , and Finance Docket No 32187,
Mussourt & Northern Arkansas Ratlroad Company, Inc - Lease, Acquisition and Operation
Exemption-Missour: Pucific Radroad Company and Burlington Northern Railroad Company

1o be served electronically on counsel for Entergy Arkansas, Inc , Entergy Services, Inc , and

%mer

April 16, 2008

Unuon Pacific Ratlroad Company




