
CPR-14   DME-14 
PUBLIC VERSION 

 

  

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

 

 )  
Canadian Pacific Railway Company, et al. – Control  – )  
Dakota, Minnesota & Eastern Railroad Corp., et al. ) 

) 
Finance Docket No. 35081 

 )  
 

APPLICANTS’ RESPONSE TO COMMENTS 
AND REQUESTS FOR CONDITIONS AND 

REBUTTAL IN SUPPORT OF APPLICATION 
 
 

Volume 1 of 2 

William C. Sippel 
Fletcher & Sippel 
29 North Wacker Drive 
Suite 920 
Chicago, Illinois 60606 
(312) 252-1500 
 
Counsel for Dakota, Minnesota &  
Eastern Railroad Corporation. 

Terence M. Hynes 
G. Paul Moates  
Jeffrey S. Berlin 
Paul A. Hemmersbaugh 
Matthew J. Warren 
Sidley Austin LLP 
1501 K Street, N.W. 
Washington, D.C. 20005 
(202) 736-8000 
 
Counsel for Canadian Pacific 
Railway Company 

  
Dated:  April 18, 2008  
 



CPR-14   DME-14 
PUBLIC VERSION 

 

 i 

TABLE OF CONTENTS 

 Page 

INTRODUCTION ...........................................................................................................................1 

DISCUSSION..................................................................................................................................5 

I. THE TRANSACTION HAS RECEIVED SUBSTANTIAL SUPPORT............................6 

A. Shippers....................................................................................................................6 

B. Freight Railroads....................................................................................................10 

C. Government Officials.............................................................................................10 

II. RESPONSE TO OPPOSING COMMENTS AND REQUESTS FOR CONDITIONS....11 

A. Freight Railroad .....................................................................................................11 

1. Kansas City Southern (“KCS”)..................................................................11 

B. Shippers..................................................................................................................39 

1. Arkansas Electric Cooperative Corporation (“AECC”) ............................39 

2. Boise Cascade LLC (“Boise”) ...................................................................44 

3. MFA, Inc....................................................................................................44 

4. Muscatine Power and Water  (“MP&W”) .................................................45 

5. North Dakota Grain Dealers Association (“NDGDA”) and North 
Dakota Wheat Commission (“NDWC”)....................................................48 

C. Government Authorities and Officials...................................................................51 

1. Iowa DOT ..................................................................................................51 

2. Minnesota Department of Transportation (“MN/DOT”)...........................52 

3. Wisconsin DOT (“WisDOT”)....................................................................56 

D. Unions ....................................................................................................................61 

1. Brotherhood of Maintenance of Way Employees Division of the 
International Brotherhood of Teamsters (“BMWED”) and The 
Brotherhood of Railroad Signalmen (“BRS”) ...........................................62 



CPR-14   DME-14 
PUBLIC VERSION 

 

 ii 

2. International Brotherhood of Electrical Workers (“IBEW”), 
International Association of Machinists and Aerospace Workers 
(“IAM”), National Conference of Firemen & Oilers-SEIU 
(“NCFO”), American Train Dispatchers Association (“ATDA”), 
and Brotherhood of Locomotive Engineers, a Division of the Rail 
Conference of the International Brotherhood of Teamsters 
(“BLET”) ...................................................................................................62 

3. United Transportation Union (“UTU”)......................................................65 

E. Mayo Clinic ...........................................................................................................69 

1. Introduction................................................................................................69 

2. Summary of Mayo’s Concerns and Applicants’ Response........................74 

3. Applicants’ Response to Mayo’s Specific Proposed Conditions...............79 

F. Metra ......................................................................................................................88 

CONCLUSION............................................................................................................................102 

 
 



  CPR-14   DME-14 
  PUBLIC VERSION 

 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

 

 )  
Canadian Pacific Railway Company, et al – Control  – )  
Dakota, Minnesota & Eastern Railroad Corp. et al. ) 

) 
Finance Docket No. 35081 

 )  

APPLICANTS’  
RESPONSE TO COMMENTS AND REQUESTS FOR CONDITIONS  

AND REBUTTAL IN SUPPORT OF APPLICATION 

Pursuant to Decision No. 4 in this proceeding, Canadian Pacific Railway Company 

(“CPRC”); Soo Line Holding Company (“SOO Holding”); Dakota, Minnesota & Eastern 

Railroad Corporation (“DM&E”); and Iowa, Chicago & Eastern Railroad Corporation (“IC&E”) 

(collectively referred to hereinafter as “Applicants”)1 respectfully submit this response and 

rebuttal, supported by the reply verified statements of Bob Milloy, Lynn Anderson, Don Smith, 

Vern Graham and John Williams, and a number of shippers and committees that are served by 

Applicants. 

INTRODUCTION 

Applicants seek authority under 49 U.S.C. §§ 11323-25 and the Board’s Railroad 

Consolidation Procedures, 49 C.F.R. Part 1180, for authorization for SOO Holding (and, 

indirectly, CPR) to acquire control of DM&E and IC&E.2  The proposed transaction does not 

involve the merger or control of two or more Class I railroads.  Accordingly, the Board’s 

                                                 
1 CPRC and SOO Holding are referred to together herein as “CPR.”  DM&E and IC&E are referred to together as 
“DME.” 
2 In Decision No. 2, served November 2, 2007, the Board found the proposed transaction to be “significant” and 
considered Applicants’ submission of October 5, 2007 (CPR-2  DME-2) as a prefiling notification, thus allowing 
Applicants to perfect their application by submitting supplemental materials and information.  On December 5, 
2007, Applicants submitted the supplemental material (CPR-7  DME-7).  Applicants’ October 5 and December 5 
submissions are referred herein together as the “Application.” 
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analysis in this proceeding is governed by 49 U.S.C. § 11324(d).  Under Section 11324(d), the 

Board must approve the transaction unless it finds both that: (1) the transaction is likely to result 

in a substantial lessening of competition, creation of a monopoly, or restraint of trade in freight 

surface transportation in any region of the United States; and (2) the anticompetitive effects of 

the transaction outweigh the public interest in meeting significant transportation needs.  In a 

proceeding governed by Section 11324(d), the Board “must grant the application unless there 

will be adverse competitive impacts that are both ‘likely’ and ‘substantial.’”  Ind. R.R. Co. – 

Acquisition – Soo Line R.R. Co., Fin. Docket No. 34783, Decision No. 4, served April 6, 2006 

at 4.  

Even if there are such “likely” and “substantial” anticompetitive effects, the Board may 

not disapprove the transaction “unless the anticompetitive impacts outweigh the benefits and 

cannot be mitigated through conditions (which the Board has broad authority to impose under 49 

U.S.C. 11324(c)).”  Canadian Nat’l Ry. Co. and Grand Trunk Corp. – Control – Duluth, 

Missabe and Iron Range Ry. Co., Bessemer and Lake Erie R.R. Co., and the Pittsburgh and 

Conneaut Dock Co. (“CN/DMIR”), Fin. Docket No. 34424, 2004 WL 761305, at *9, (Decision 

served April 9, 2004).3  The Board generally limits itself to conditions that are “feasible” and 

would ameliorate “significant” competitive harm.  Id.  The Board is also careful to distinguish 

harms caused by the merger from pre-existing conditions that other railroads, shippers, or 

communities may have been experiencing that are not “merger-related” (i.e., pre-existing 

conditions that will neither be caused nor exacerbated by the merger).  Id. 

                                                 
3  See also, e.g., Fortress Inv. Group, LLC – Control – Fla. E. Coast Ry. LLC, Fin. Docket No. 35031, Decision 
served September 28, 2007, slip op. at 4;  Kansas City Southern –Control –The Kansas City Southern Ry. Co., 
Gateway Eastern Ry. Co., and the Texas Mexican Ry. Co. (“KCS/TexMex”), Fin. Docket No. 34342, 2004 WL 
2700648, at *10, (Decision served Nov. 23, 2004); Canadian Nat’l Ry. Co. – Control – Wis. Cent. Transp. Corp., et. 
al. (“CN/WC”), 5 S.T.B. 890, 899 (2001). 
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Because conditions generally tend to reduce the benefits of a consolidation, the Board has 

long maintained a policy of refraining from burdening mergers with conditions unless they are 

necessary either to ameliorate the anticompetitive impact of a merger or to protect essential 

services. See Grainbelt Corp. v. STB, 109 F.3d 794, 796 (D.C. Cir. 1997); Lamoille Valley R.R. 

Co. v. ICC, 711 F.2d 295, 302 & n.8 (D.C. Cir. 1983).  The Board will impose a condition only 

where: (1) a transaction threatens harm to the public interest, such as a significant reduction in 

competition, (2) the condition would ameliorate or eliminate that harm, (3) it is operationally 

feasible, and (4) the condition would result in greater benefit to the public than detriment to the 

transaction. Grainbelt Corp., 109 F.3d at 796; Union Pac. Corp. – Control – Mo. Pac. Corp., 

366 I.C.C. 462, 562-65 (1982); see also Wisc. Cent. Transp. Corp. – Continuance in Control – 

Fox Valley & W. Ltd., 9 I.C.C.2d 233, 239 (1992). 

The burden is on the requesting party to prove that a condition is necessary.  In its 

decision setting forth the procedural schedule for this case, the Board required that any party 

seeking “either the denial of the application or the imposition of conditions upon any approval 

thereof, on the theory that approval (or approval without conditions) would harm competition 

and/or their ability to provide essential services . . . must present substantial evidence in support 

of their positions.” Decision No. 4 at 10, citing Lamoille Valley, 711 F.2d 295. 

The Application contains substantial evidence on both the absence of any anticompetitive 

effects and on the significant public benefits that will result from transaction.  The Application 

demonstrated that the proposed transaction would not result in a substantial lessening of 

competition at any possible “2 to 1” or “3 to 2” station, that none of the fourteen short line 

carriers that presently connects with DME would be left without competitive routing options 

following the proposed transaction, and that the transaction will not reduce or eliminate source or 
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destination competition for the traffic in which Applicants participate today.  See Williams V.S.; 

Williams Supp. V.S..  The Application also included verified statements from shippers who would 

benefit from the transaction, and many similar statements of support have been filed since the 

Application was submitted.  The Application thus firmly establishes that the transaction merits 

approval under 49 U.S.C. § 11324(d). 

In order to eliminate any question about the competitive effects arising from the proposed 

transaction, Applicants hereby pledge to keep open all gateways affected by the proposed 

transaction on commercially reasonable terms.  Applicants are willing to accept a condition on 

the Board's approval of the proposed transaction requiring them to adhere to this pledge. 

In Decision No. 4, the Board adopted a procedural schedule that provided for submission 

of “all responsive applications, requests for conditions, and any other evidence and argument in 

opposition to the application” by March 4, 2008, and for Applicants to file their responses to 

responsive applications, requested conditions and other opposition by April 18, 2008.  Although 

several freight carriers initially requested conditions on any approval of the transaction, as a 

result of private negotiations and Applicants’ pledge to keep open gateways, the disputes with all 

but one of those carriers have been resolved.  As of this filing, Kansas City Southern Railway 

Company (“KCS”) is the only freight railroad with pending condition requests.  In addition, 

requests for conditions by several non-carrier parties also remain pending. 

Most of the requested conditions are inappropriate efforts to improve a party’s 

commercial position, or to alter the terms of agreements that were voluntarily negotiated.  The 

Board’s prior decisions make clear, however, that it will not impose conditions “designed simply 

to put its proponent in a better position than it occupied before the consolidation.”  Canadian 

Nat’l Ry. – Control – Ill. Cent. Corp (“CN/IC”), 4 S.T.B. 122, 141 (1999).  The Board has also 
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declined to impose conditions where “parties seek material changes to, or extensions of, existing 

contracts, or to compel new contractual commitments or property sales . . . .”  CSX Corp., 

Norfolk Southern Corp. — Control & Operating Leases— Conrail, Inc., 3 S.T.B. 196, 1998 WL 

456510 at *62 (July 23, 1998) (“CSX/NS/Conrail”).  An agreement that “manifests an equality of 

bargaining positions and a mutuality of interests” should not be reformed by the Board; rather 

any disagreements should be resolved by the parties under the terms of their agreement.  St. 

Louis Sw. Ry. Co. — Purchase (Portion) — Rock Island & Pac. R.R. Co., 363 I.C.C. 323, 367-68 

(1980) (“Tucumcari”). 

Applicants hereby reply to opposition comments and requests for conditions, and request 

that the Board approve the Application without any conditions other than the standard New York 

Dock labor protective conditions (and a condition requiring Applicants to adhere to their pledge 

regarding open gateways).4 

DISCUSSION 

None of the commenters has presented any evidence, let alone the “substantial evidence” 

required by Lamoille Valley, showing that the proposed transaction will cause a “substantial 

lessening” of competition. And, even if such effects had been shown, no party has provided any 

evidence that those effects could outweigh the transaction’s contribution to the public interest in 

meeting significant transportation needs.  There likewise has been no showing that any of the 

proposed conditions are necessary or appropriate or meet the approval criteria of 49 U.S.C. 

§ 11324(d). 

                                                 
4 See New York Dock Ry. – Control – Brooklyn E. Dist. Term., 360 I.C.C. 60, aff’d sub nom. New York Dock Ry. v. 
United States, 609 F.2d 83 (2d Cir. 1979). 
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In Part I, Applicants reiterate the substantial pro-competitive benefits of the transaction, 

and demonstrate that shippers overwhelmingly support the Application. In Part II, Applicants 

respond to individual comments and requests for conditions. 

I. THE TRANSACTION HAS RECEIVED SUBSTANTIAL SUPPORT 

A. Shippers 

The Application has been greeted with overwhelming support by shippers, community 

organizations and business groups.  Numerous statements of support have been filed by shippers.  

The statements have emphasized the improved competitive options promised by the expanded 

single-system service alternatives on a stable Class I railroad, as well as the expected substantial 

improvement in the reliability and service quality on DM&E and IC&E lines.  An important 

public benefit is also expected from the enhanced focus on safety that CPR – one of the safest 

Class I railroads – will bring to DME. 

For example, CHS, Inc. (“CHS”), the largest farmer-owned cooperative in the United 

States, “supports the transaction because it will create enhanced market access and competitive 

benefits for shippers on both the Canadian Pacific (“CP”) network and the DM&E/IC&E 

network.”5  CHS ships more than one billion bushels of grain a year, in addition to significant 

volumes of other products related to its leading grain processing operations.  CHS cites as a 

particular benefit the prospect that Applicants will provide direct service to Kansas City from 

other parts of the CPR system.  In addition, CHS believes that the resulting expanded network 

will result in “more streamlined and cost-effective shipments” for its traffic from DM&E/IC&E 

                                                 
5 Verified Statement of Dan Mack on behalf of CHS, Inc., Application Vol. 2., CPR-2 DME-2, Shippers at 1, 2. 



CPR-14   DME-14 
PUBLIC VERSION 

 

 7 

to the Great Lakes and Pacific Northwest for export, as well as opening more competitive 

routings for its CPR traffic.6   

These views are echoed by the National Industrial Transportation League (“NITL”), 

which foresees “significant transportation benefits” from “new single-system rail options where 

none currently exists.”7  NITL also believes that the combined resources of the Applicants will 

help bring the highly desirable and pro-competitive proposed expansion of DM&E into the 

Powder River Basin (“PRB”) to fruition. 

Other shippers’ associations, particularly those representing grain shippers on DM&E 

and IC&E, also support the proposed transaction.  Notably, the Southern Minnesota and 

Northern Iowa Shippers Association, whose members operate “virtually all of the 46 grain 

elevators located on IC&E” and thus represent the principal shippers on the IC&E’s “Corn 

Lines,” supports the transaction. 8  The Association comments that its members will gain single-

system access to “a variety of additional destinations,” allowing them to tap new markets and 

compete more effectively with grain elevators served via Canadian National single line service.9  

The South Dakota Corn Growers Association also supports the Application “because it will 

significantly increase competition” for their members.10  Likewise, the Southern Grainbelt 

                                                 
6 Id.   
7 Letter to Secretary Quinlan of March 4, 2008, NITL-2. 
8 Comments of the S. Minn. & N. Iowa Shippers Assoc. (“SMNISA”) at 1. 
9 Id. at 2. 
10 Verified Statement of Lisa Richardson on behalf of the S.D. Corn Growers Assoc., CPR-2 DME-2, Shippers at 18 
(“V.S. Richardson”). 
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Shippers Association notes that shippers of soybeans, wheat, and ethanol will benefit from 

single-line service to markets east of Chicago.11   

IPSCO Inc., a manufacturer of steel coil, plate, and pipe “strongly supports” the 

Application because it will enable IPSCO to take advantage of single-system service between 

three of its major U.S. facilities and its facilities in Canada – improved service quality for more 

than 20,000 cars shipped from its Iowa facility alone.12  Al-Corn Clean Fuels, an ethanol plant in 

Minnesota that currently relies heavily on trucks for transportation, supports the transaction 

because the resulting single-line service to markets across the nation will make rail transport a 

much more attractive option.13  The Mosaic Company, a fertilizer producer supplying millions of 

tons of potash to farms in the Midwestern United States, expects that single-system service from 

its mines on CPR to farms on DM&E will result in improved transit times, more reliable service, 

and more predictable pricing.14  The Southern Grainbelt Shippers Association anticipates 

increased competitive options for fertilizer shipments. 

Shippers not only cite the new market opportunities made possible by expanded single-

system service, but also improved service on the DM&E and IC&E lines.  GCC Dacotah, a 

major producer of cement and concrete products, foresees “enhanced, more reliable and safer 

shipping services” as a result of CPR’s commitment to invest $300 million to improve the 

DM&E and IC&E infrastructure.15  McNeilus Steel, Inc. notes that track improvements would 

allow it to use more efficient 40-ton steel coil as inputs in place of the 25-ton coils it currently 
                                                 
11 Verified Statement of Randall M. Rieke on behalf of S. Grainbelt Shippers Assoc., CPR-2 DME-2, Shippers at 22.  
(“V.S. Rieke”).   
12 Verified Statement of Greg Maindonald on behalf of IPSCO Inc., CPR-2 DME-2, Shippers at 11. 
13 Verified Statement of Randall Doyall on behalf of Al-Corn Clean Fuels, CPR-7 DME-7, Shippers 
14 Verified Statement of Doug Montgomery on behalf of the Mosaic Co., CPR-7 DME-7, Shippers 
15 Verified Statement of Daniel W. Baker on behalf of GCC Dacotah, CPR-2 CME-2, Shippers at 6. 
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uses.16  The Southern Minnesota and Northern Iowa Shippers Association points to the 

Applicants’ commitment to bring the corn lines up to a 25 mph service standard if volume 

economically supports such an investment.17  (Applicants are willing to accept a condition 

requiring them to adhere to this commitment).  The South Dakota Corn Growers Association 

believes that “those improvements are essential to maintaining quality rail service in a growing 

environment.” 18 

CPR is proud of its record as one of the safest Class I carriers.  Virtually all shippers on 

the existing DM&E and IC&E lines expressing support for the transaction mentioned the 

prospect of improved safety as an important reason for their support.  For example, the South 

Dakota Grain & Feed Association expects that CPR’s “high standards of safety will carry over to 

the DM&E.”19  This is not a theoretical benefit.  The Committee for a Safer Pierre and Fort Pierre 

(the “Committee”) notes that “DM&E has one of the worst safety records in the industry.”20  In 

the two counties served by the Committee, there have been 16 accidents on DM&E lines since 

2003.  The Committee believes that the “enormous investment” of $300 million CPR has 

committed to improving DM&E’s infrastructure will go a long way toward solving the problem.  

Even more important, in the Committee’s view, is that CPR’s management has for a long time 

“made an unambiguous, honest commitment” to safety. 

                                                 
16 Verified Statement of Paul Blaisdell on behalf of McNeilus Steel, Inc., CPR-7 DME-7, Shippers 
17 SMNISA Comments at 2. 
18 V.S. Richardson CPR-2 DME-2, Shippers at 19. 
19 Verified Statement of Carl Anderson on behalf of S.D. Grain & Feed Assoc., CPR-2 DME-2, Shippers at 20. 
20 Letter to Secretary Williams of Feb. 8, 2008, at 2. 
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B. Freight Railroads 

In addition to the overwhelming support of shippers, the proposed transaction has gained the 

support of a number of freight railroads CPR’s most significant competitor, Canadian National 

Railway Company, has filed a comment with the Board supporting the transaction.  After resolving 

their concerns with CPR (through private negotiations), the Twin Cities & Western Railroad 

Company, the Minnesota Prairie Line, Inc. and the Wisconsin & Southern Railroad all have 

withdrawn their Comments in Opposition and now support the Application. 

C. Government Officials 

The transaction has received support from many levels of government.  The United States 

Department of Agriculture (“USDA”) filed extensive comments with the Board outlining the 

benefits of CPR's acquisition of the DM&E and IC&E lines.  Among the benefits outlined by the 

USDA are that the transaction will help to preserve competition and competitive rail rates in 

South Dakota and northern Iowa; create a more efficient and safer railroad; and provide higher 

paying railroad, ethanol production, and manufacturing jobs for the region.  In explaining these 

benefits, the USDA makes one thing abundantly clear: this transaction is in the best interest of 

the public.  

This belief is shared by numerous local officials.  For example, the Mayor of Huron, 

South Dakota  reports that the City Commission unanimously passed a resolution supporting the 

transaction because it will “improve the competitive environment” for grain and ethanol, which 

will benefit from single-system service to markets in New York, Philadelphia, and Canada, as 

well as better access to export markets.21  The Mayor of Belle Fourche, South Dakota, comments 

that the city has a “growing reliance” on rail to ship bentonite clay and ethanol, and applauds 

                                                 
21 Verified Statement of Mayor David McGirr on behalf of the City of Huron, S.D., CPR-7 DME-7, Communities. 
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CPR’s planned investment to improve DME’s rail service.22  The Mayor of Wall, South Dakota, 

expects that the transaction will result in better and faster service for its wheat shippers, as well 

as great safety improvements.23  The statement submitted by the Mayor of Springfield, 

Minnesota sums up the position of many local communities: “Springfield supports the proposed 

transaction because it will improve rail service and enhance the competitive position of 

Springfield shippers,” which include corn, soybean, and wheat farmers, as well as local 

industries such as manufacturers of bricks and trailers.24 

II. RESPONSE TO OPPOSING COMMENTS AND REQUESTS FOR CONDITIONS 

A. Freight Railroad 

1. Kansas City Southern (“KCS”) 

KCS asserts that the proposed transaction would result in a reduction in competition for 

both corn traffic that currently moves from IC&E origins to poultry feeder mills located on KCS’ 

lines, and for “NAFTA traffic” moving between the Chicago and Laredo gateways.  KCS’ 

comments focus on two existing contracts between it and IC&E: (i) a July 18, 2002 agreement 

between those carriers giving KCS the right to quote rates for service between the IC&E “Corn 

Lines” in northern Iowa and southern Minnesota and KCS-served feeder mills in the South 

Central States (the “IC&E/KCS Grain Agreement”), and (ii) a May 20, 1997 agreement under 

which IC&E’s predecessor I&M Rail Link, LLC (“IMRL”) granted KCS haulage rights for 

certain commodities moving between Kansas City and Chicago (the “IC&E/KCS Chicago 

Haulage Agreement”).  KCS is asking the Board to alter those contracts by (1) making them 

                                                 
22 Verified Statement of Mayor David Schneider on behalf of the City of Belle Fourche, S.D., CPR-7 DME-7, 
Communities. 
23 Verified Statement of Mayor David L.  Hahn on behalf of the City of Wall, S.D., CPR-7 DME-7, Communities. 
24 Verified Statement of Mayor Mark Brown on behalf of the City of Springfield, MN, CPR-7 DME-7 Communities. 



CPR-14   DME-14 
PUBLIC VERSION 

 

 12 

permanent; (2) requiring CPR to negotiate "tougher" service standards and penalties in both; and 

(3) adding a provision to the IC&E/KCS Chicago Haulage Agreement that would give KCS the 

right to convert the haulage to trackage rights if CPR does not meet specified service quality 

standards.25 

KCS’ conditions proposals, like those of several other protestants, represent an attempt to 

use this proceeding to improve its commercial position under existing, privately negotiated 

agreements.  There is, however, one aspect of KCS’ proposed conditions which distinguishes its 

proposal from others in this case:  KCS’ proposed conditions – particularly the request that its 

rights under the two contracts be made "permanent" – are an attempt by KCS to garner for itself 

the benefits that it would have achieved if its failed bid to acquire DME itself had been 

successful.  KCS has utterly failed to demonstrate any competitive harm from the transaction that 

would justify its proposed conditions.  As described in greater detail below, KCS’ claim that the 

proposed transaction will have adverse effects on horizontal competition is baseless.  KCS’ 

conditions requests are principally predicated on vertical foreclosure arguments that are fatally 

flawed and claims of competitive harms that are completely unfounded. 

(a) KCS’ Horizontal Effects Arguments Are Meritless 

KCS argues briefly that “there are parallel elements to this transaction that were not 

analyzed and for which Applicants have failed to meet their evidentiary burden to establish that 
                                                 
25 KCS alleges that DM&E/IC&E’s refusal to agree to modifications of the two agreements reflects improper 
influence by CPR over DM&E/IC&E prior to approval of the proposed transaction.  KCS Comments at 23.  As 
explained by Lynn Anderson, DM&E’s Senior Vice President – Marketing, IC&E’S decision not to extend its 
agreements with KCS was neither dictated nor influenced by CPR.  Anderson Reply V.S. at  14-16.  Mr. Anderson 
declined KCS’ request to extend or modify the IC&E/KCS Grain Agreement based upon his assessment that the 
current volatility in the corn markets, including the effect of the “ethanol boom,” makes it impossible to determine 
whether a continuation of that Agreement on the same terms and conditions beyond the year 2017 would be in 
IC&E’s best interest (whether or not IC&E becomes part of the CPR rail system).  Id. at 15.  Mr. Anderson declined 
KCS’ request to extend the IC&E/KCS Chicago Haulage Agreement because no traffic had ever moved under that 
Agreement and IC&E had consistently indicated since 2002 that it had no interest in doing business under the terms 
of the haulage arrangement that it inherited from IMRL.  Id. at 16. 
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there will not be a substantial lessening of competition.”  KCS Comments at 12.  In support of 

this assertion, KCS cites the verified statement of Curtis Grimm, who claims that the transaction 

will result in movements from Minnesota and Iowa to the Pacific Northwest (“PNW”) a decline 

in “horizontal competition, for export grain shipments.”  Id. at 12-13.  Notably, KCS does not 

attempt to demonstrate that such horizontal effects would result in a “substantial lessening of 

competition,” the standard under 49 U.S.C. § 11324(d).  Instead, KCS argues the negative 

proposition that Applicants have somehow failed to demonstrate sufficiently that their 

transaction will not result in such competitive harm.  KCS’ assertion is belied by the record. 

The Verified Statement submitted by Mr. Williams as part of the October 5 Application 

presented a detailed analysis of every rail station that is (or could be) commonly served by CPR 

and DME today.  As that testimony demonstrates, the proposed transaction would not result in a 

substantial lessening of competition at any possible “2 to 1” or “3 to 2” station.  Mr. Williams’ 

Opening Verified Statement also showed that none of the fourteen short line carriers that 

presently connects with DME would be left without competitive routing options following the 

proposed transaction ─ indeed, most of those short lines have access to multiple options 

involving non-Applicant carriers. 

Nevertheless, in a Verified Statement submitted on behalf of Iowa Northern Railway 

Company (“IANR”) on October 26, 2007, witness Curtis Grimm26 suggested that the October 5 

Application did not adequately address the potential competitive impacts of the proposed 

transaction.  See IANR-1, Comments of Iowa Northern Railway Company on Proposed 

Procedural Schedule, Grimm V.S. at 43-47.  Dr. Grimm made no attempt to analyze the 

                                                 
26 Dr. Grimm first appeared in this proceeding as a witness on behalf of IANR.  As described below, after IANR 
determined not to file any further comments or to seek conditions in this proceeding, Dr. Grimm was retained by 
KCS as an expert consultant. 



CPR-14   DME-14 
PUBLIC VERSION 

 

 14 

competitive effects of the proposed transaction, nor did he identify a single competitive problem 

raised by the transaction.  Rather, Dr. Grimm asserted that 

[O]ne cannot reach a conclusion that there are no horizontal 
competitive effects without a careful and systematic analysis of 
whether the instant merger eliminates independent rail routings 
between broader geographic areas, such as counties or BEAs.  In 
addition, rail mergers can result in reductions in market and/or 
geographic competition.  Id. at 43-44.  

In order to demonstrate that Dr. Grimm’s assertions lacked substance, Mr. Williams 

conducted a supplemental analysis that examined Applicants’ participation in rail traffic at the 

Bureau of Economic Analysis Economic Area (“BEA”) level, rather than the station-specific 

level used in his Opening Verified Statement.  Mr. Williams’ Supplemental Verified Statement 

buttresses his conclusion that the proposed transaction will not result in a substantial lessening of 

direct rail competition between CPR and DME.  That testimony also shows that the transaction 

will not reduce or eliminate source or destination competition for the traffic in which Applicants 

participate today. 

IANR resolved its concerns through private negotiations with Applicants, and did not file 

comments or requests for conditions.  In support of its quest for conditions, however, KCS has 

reintroduced Dr. Grimm into the case.  Once again, Dr. Grimm has not undertaken any serious 

analysis of the competitive effects of the proposed transaction.  Instead, he offered the vague 

suggestion that the STB should apply “a structural approach” to analyzing the competitive 

effects of the transaction.  KCS Comments, Grimm V.S. at 2.  In support of that suggestion, Dr. 

Grimm provided a single example of data of traffic moving in one direction between one BEA-

pair [                             ] and then calculated a Herfindahl Index with respect to those data.  Id.  

at 3-6 and Table 1.  Dr. Grimm’s calculations purported to show that the transaction would lead 
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to CPR exercising market power because [                                                                                    ]  

[                                                                                                         ]. 

The shortcomings of Dr. Grimm’s “analysis” are legion and include: looking only at a 

single BEA-pair (Grimm Dep., attached as Appendix S, at 15-19); considering only at traffic in 

one direction (id. at 31); failing to review data for the study year (2005) designated by the Board 

(id. at 24-26); failing to consider in either his market share or Herfindahl calculations any mode 

of transportation other than rail, regardless of the commodity or the length of haul involved (id. 

at 55); failing to consider whether CPR and DME actually served the same shippers in the two 

BEAs (id. at 60-70); and failing to consider evidence that CPR and DME carried different 

commodities between the two BEAs (id. at 71-88). 

Even putting all these fatal infirmities to one side, Dr. Grimm’s single example showing 

that CPR’s and DME’s combined rail share of all traffic moving in one direction between two 

BEAs would amount to [       ] does not undermine the conclusion, based on the substantial 

evidence provided by Applicants, that the proposed transaction would not substantially lessen 

competition.  Nor does Dr. Grimm’s Herfindahl Index calculation alter this conclusion.  The ICC 

and the Board have consistently pointed out the limited usefulness of the Herfindahl Index to 

analyze railroad consolidations.  See, e.g.,  Union Pac. Corp. – Control – Chicago & North 

Western Transp. Co. (“UP/CNW”), Fin. Docket No. 32133, Decision No. 25, 1995 WL 141757, 

at *76-77 (served March 7, 1995). 

Nor is there any merit to KCS’ contention that the proposed transaction would eliminate 

direct competition between the current DM&E/BNSF route (via Florence, MN) and the current 

CPR/UP route (via Kingsgate, AB) for corn shipments to Pacific Northwest (“PNW”) export 

terminals.  KCS Comments at 12-13.  To begin with, the proposed transaction will not result in a 
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significant reduction in competition for corn traffic moving for export via the PNW.  As witness 

Williams shows, ample competition involving railroads other than Applicants exists for corn 

shipments to the PNW ports.  Williams Reply V.S. at 5-6.  Indeed, Applicants’ combined share 

of PNW export corn shipments amounted to [               ] of such shipments during 2005.  Id. at 6. 

Moreover, as explained by Mr. Anderson, the potential diversions hypothesized by KCS 

are not likely to occur.  As KCS acknowledges (KCS Comments at 11), the DM&E/BNSF corn 

traffic moves pursuant to a [                                           ] between those railroads.  See Anderson  

Reply V.S., Attachment E.  Under the agreement, [                                                                       ]  

[                                                                                                                                                        ] 

[                         ].  See id., Amendment ¶ 3.  Each of those elevators is located within 85 miles of  

the DM&E/BNSF interchange at Florence, MN.  Anderson Reply V.S. at 2.  BNSF and DM&E  

[                                                                                                  ] to facilitate the movement of this  

traffic.  Id. Att. E, ¶ 11.  The [                                                                                                          ] 

[                                                                                                                ].  Anderson Reply V.S. at 

 2.  Therefore, [                                                                                                                    ], even if  

CPR acquires control of DME. 

Further, as witness Smith explains, CPR is not likely to be able to divert these corn 

shipments to a CPR/UP routing via Kingsgate, because the DM&E/BNSF route to Seattle, WA 

via Florence is far shorter than the CPR/UP routing.  Smith Reply V.S. at 5-6.  It is unlikely that 

a more circuitous interline routing could be competitive, on either a cost or service basis, with 

BNSF’s single line route to the PNW for the traffic correctly handled by DME and BNSF.  

Anderson Reply V.S. at 3. 
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In sum, KCS has not in any way undermined the conclusion that the proposed transaction 

would not have any substantial horizontal effects. 

(b) KCS’ Vertical Foreclosure Arguments Are Fatally Flawed 

KCS’ complaints about both grain and NAFTA traffic moving between Chicago and 

Kansas City are essentially "vertical foreclosure" arguments.  The predicate for KCS’ conditions 

is alleged vertical foreclosure of KCS from participating in joint movements south of Kansas 

City.  KCS Comments at 14-15.  At the outset, it should be noted that both the Board and the 

ICC have been appropriately skeptical about vertical foreclosure arguments, particularly with 

respect to highly competitive grain markets and in transactions, such as this, that are end-to-end 

consolidations.  See, e.g., Kansas City Southern –Control –The Kansas City Southern Ry. Co., 

Gateway Eastern Ry. Co., and the Texas Mexican Ry. Co. (“KCS/TexMex”), Fin. Docket 

No. 34342, Decision served Nov. 23, 2004 (2004 WL 2700648, at *12 (S.T.B.)) (vertical 

integration will not affect the end-product consumer adversely);  CN/WC, 5 S.T.B. at 904 

(rejecting request for gateway protection because “we prefer to allow a merged entity the 

flexibility to determine what routes are most efficient given the newly restructured system 

because shippers would benefit from this process”);  CSX Corp., Norfolk Southern Corp. — 

Control & Operating Leases— Conrail, Inc., 3 S.T.B. 196, 1998 WL 456510 at *67 (1998);  

UP/CNW, 1995 WL 141757, at *52, 59 (rejecting vertical foreclosure argument with respect to 

upper midwestern grain markets in view of extensive modal and source competition).27 

                                                 
27 The two cases principally relied upon by KCS, the UP/MoPac and UP/MKT cases, both involved transactions 
featuring extensive horizontal overlaps.  See Union Pac. Corp. — Control — Mo.-Ks-Tx. Corp. (“UP/MKT”), 4 
I.C.C.2d 409, 436 (1988) (“The proposed consolidation is largely a parallel one.”); Union Pac. Corp. — Control — 
Mo.-Pac. R.R. Co. (“UP/MoPac”), 366 I.C.C. 462, 1982 WL 190779, at *34 (1982) (noting that the transaction 
encompassed “substantial parallel aspects,” or horizontal overlaps).  KCS attempts to evade the lack of precedent for 
the relief it seeks by arguing that the types of competitive harm it alleges “are not easily categorized within the 
contexts of previous merger cases” and that the “adverse impacts of this Transaction cannot be labeled easily or 
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But even beyond the high hurdles created by these decisions, KCS’ vertical foreclosure 

argument is fatally undermined by the fact neither CPR nor DME has any lines south of the 

gateway at which KCS claims it would be foreclosed (Kansas City).  In fact, CPR does not even 

reach Kansas City today; its lines extend only as far south as Chicago and the Twin Cities. 

KCS attempts to side-step this fatal flaw by arguing that CPR and Union Pacific Railroad 

Company (“UP”) (which does operate south of Kansas City) should be tied together in analyzing 

the competitive effects of the proposed transaction because of their participation in a “multi-

faceted strategic relationship” (KCS Comments at 15).  KCS asserts, among other things, that 

CPR and UP are parties to “numerous alliances” (KCS Comments, Grimm V.S. at 7); that they 

participate in “a comprehensive traffic solicitation, pricing and operating alliance” (KCS 

Comments, Woodward V.S. at 7), and that “CP’s motivations and incentives are also guided by 

those of UP pursuant to the CanAm alliance” (KCS Comments at 17).  Indeed, KCS 

characterizes the relationship between CPR and UP as “a commercial bond just short of a 

merger” (KCS Comments at 15).  According to KCS, CPR’s supposed strategic relationship with 

UP will create incentives for it to foreclose routings involving IC&E and KCS via the Kansas 

City gateway following CPR’s proposed acquisition of control of DM&E. 

Larry Lawrence, KCS’ Executive Vice President and Assistant to the Chairman, and the 

KCS official who [                                                                                               ] (Lawrence Dep.,  

Appendix R, at 6, 12), takes these allegations even farther, stating, among other things, that [      ] 

[                                                                                                ] (id. at 36) (emphasis added) and  

[                                                                                                ] (id. at 37).  Mr. Lawrence testified  

                                                                                                                                                             
conveniently.”  KCS Comments at 35.  That is because these are neither real competitive harms or even plausible 
private harms to KCS itself that would warrant the Board’s imposition of public interest conditions. 
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that [                                                                                                                                               ] 

[                                                 ] (id.).  Indeed, according to Mr. Lawrence, [                               ] 

[                                                                                                                     ] (id. at 21, 37), [        ] 

[                                                                                                                 ] (id. at 39-40).  In sum,  

KCS’ chief strategist in this case concluded that [                                                                           ] 

[                                                                    ] (id. at 73) (emphasis added). 

In support of its view of the world, KCS offers only two isolated statements.  First, KCS 

cites a statement by a UP marketing official in a 2001 Railway Age article that "we are two 

railroads thinking of ourselves as one."  KCS ignores, however, a statement in the same article 

by Fred Green (then CPR’s Executive Vice President-Operations & Marketing, now CPR’s 

President and CEO) making clear that “CP Rail will not stop working with CN or other railroads, 

nor will UP.”28  Second, KCS witness Woodward quotes out of context a single sentence from 

CPR's 2006 Fact Book indicating that "Joint CPR/UP teams oversee the operations of the Can-

Am corridors and make strategic decisions with respect to operations, marketing, technology and 

investment."29  KCS fails to reveal, however, that the prior paragraph on the same page of the 

Fact Book says that CPR has partnerships with all of the major Class 1 railroads plus 

Transportation Ferroviana Mexicana.  Milloy Reply V.S. at 6 & Appendix C, page 44.  And the 

paragraph from which KCS lifted its quote begins: "One successful alliance, with UP, operates 

under the Can-Am name."  Id. Appendix C, page 44. 

                                                 
28 See Appendix D, Christopher Ytuarte, Canadian Pacific Rail’s New Alliance with UP is a Pivotal Point in its 
Existence as a Newly Independent Company, Railway Age, Oct. 2001, http://www.railwayage.com/oct01/cprail.html 
(“CP Rail will not stop working with CN or other railroads, nor will UP.”). 
29 Canadian Pac. Ry, 2006 Corporate Profile + Fact Book 44 (2007), included as Appendix C. 
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These two statements plainly do not constitute evidence, much less substantial evidence, 

that UP guides CPR in the marketplace or that CPR and UP should be “viewed as one” in 

analyzing the competitive effects of the proposed transaction.  Indeed, the Board has rejected 

similar assertions as "illogical" in analyzing the competitive significance of alliances.  CN/IC, 4 

S.T.B. at 148 (“[Alliance members] will have every incentive to continue to compete 

aggressively for traffic where they are able to provide service alternatives . . . . For these carriers 

to behave otherwise would not be consistent with their economic self interests to compete for 

traffic they can handle profitably.”). 

Moreover, contrary to the claim of KCS witness Grimm (KCS Comments, Grimm V.S. at 

8), CPR's relationship with UP does not create any incentives to "undercut the competitive 

position of KCS."  CPR witness Milloy demonstrates there exists no exclusive strategic 

relationship between CPR and UP.  Although CPR and UP do work closely together to offer 

shippers efficient interline rail service, those arrangements are primarily operating initiatives 

designed to improve service reliability and transit time via CPR-UP interline routes between 

points in the United States and Canada.  Milloy Reply V.S. at 2-5.  Those arrangements [         ] 

[                                                                                                                                 ] – rather  

[                                                                                                                                                      ]  

[                                       ]  Id.  Most importantly, [                                                                        ] 

[                                                                                                                                             ]  To the  

contrary, [                                                                                                                                        ]  

[                                                                                                                                                       ] 

[                                                                                                                                                      ]  

[                                                                                 ]  (Emphasis added.)  Id. at 5.   
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As Mr. Milloy demonstrates, both CPR and UP do, in fact, participate in competing 

interline services with other carriers.  Both CPR and UP participate with other railroads in 

interline routings for traffic that could move via the CPR-UP CanAm services, where it is in that 

carrier’s best economic interest to do so.  For example, [                                                              ] 

[                                                                                                                                                        ] 

[                                                                                                                                                        ]  

Milloy Reply V.S. at 7.  CPR handles this business [                                                                    ] 

[                                                                                                                                                        ] 

[                                                                                                                     ]  Id.  CPR  

interchanges shipments [                                                                                                             ] 

[                                                                                                                                       ]  Id. at 7-8. 

When [                                                                                                                                        ] 

[                                   ], CPR worked with the customer to shift the traffic to a CPR-BNSF 

[          ].  Id. at 8.  Under KCS’ fanciful hypothesis regarding the nature of the relationship 

between CPR and UP, one would have expected CPR to refuse to quote a reasonable revenue 

requirement for the CPR-BNSF routing, [                                                                                ] 

[                ].  Instead, CPR acted in its own economic self-interest to handle the business in  

conjunction with UP’s competitor (BNSF).30 

KCS’ thesis that CPR and UP prefer each other to the exclusion of other connecting 

carriers is further disproven by the Carload Waybill Sample.  As witness Williams testifies 

(Williams Reply V.S. at 29-30), during 2005, UP interchanged with CN [                            ] 

                                                 
30 Mr. Milloy also provides examples of UP working with carriers other than CPR where UP finds it in its best 
economic interest to do so.  Milloy Reply V.S. at 8. 
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[                                                                                                                                ].  UP’s  

interchange of such traffic with CPR amounted to [                                                                   ] 

[                                ].  These data refute any suggestion that CPR would be motivated to work  

exclusively with UP (to KCS’ detriment) in handling NAFTA traffic.   

In short, KCS’ prediction that “CP (with DME under its control) will look to adjust and 

augment its strategic ties with UP and to thwart traffic flows or strategic relationships with other 

railroads whose services compete with those of CP/UP” (KCS Comments at 17) is utterly 

inconsistent with the facts of record.  The truth of the matter is that CPR and UP (like other 

connecting railroads) work closely together to maximize the efficiency of their interline 

operations.  However, the relationship between CPR and UP is by no means exclusive – both 

carriers participate in “alliances” and other interline service arrangements with other Class 1 

railroads.  CPR’s individual economic self-interest – not the terms of any strategic alliance with 

UP – motivates CPR’s actions in the marketplace today,  and will continue to do so if the Board 

approves the proposed transaction. 

The conclusion that the proposed transaction would not change CPR’s incentives to 

compete vigorously with UP for traffic is strongly supported by the Board’s decision approving 

CN’s acquisition of Illinois Central.  In that case, the Board flatly rejected arguments that CN/IC 

would not compete with KCS because of a formal marketing and operational Alliance between 

CN and KCS: 

Protestants' attempt to paint the [CN-KCS] Alliance as a creature 
that has taken over, or will ultimately take over, the lesser 
enterprises of the participating railroads, is unpersuasive.  Their 
claim that the Alliance railroads will forgo aggressive competition 
for certain traffic in favor of cooperation for their more important 
Alliance traffic is illogical. . . .The argument is illogical because 
KCS and CN/IC will have every incentive to continue to compete 
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aggressively for traffic where they are able to provide service 
alternatives, just as they have competed in the past. 

CN/IC, 4 STB at 147-48. 

CPR’s arrangements with UP are not nearly as extensive as the CN/IC/KCS Alliance.  

For example, under the CN/IC/KCS Alliance, KCS and CN/IC agreed not only [                 ] 

[                                                                                                                                                        ] 

[                                                   ] but also to [                                                                            ]  

[                                                                                                                                                        ] 

[                                                                                                                                                        ] 

[                  ]  By comparison, the[                                                                                               ] 

[                                                                                                                                                        ] 

[         ] which both frequently do.  V.S. Milloy, at 2-3, 5.  The [                                          ] also  

[                                                                                                                                                        ] 

V.S. Milloy at 4.   

Furthermore, under the CN/IC/KCS Alliance, [                                                                 ] 

[                                                                                                                                                        ] 

[                                                                                                                                                        ] 

[                                                                                                                                                        ] 

[                                                  ]  The [                                        ], on the other hand, [                ] 

[                                                                                   ]; rather CPR and UP [                           ] 

[                                                 ]  In sum, the CPR/UP routing arrangements are far less  

pervasive than the CN/IC/KCS Alliance that the Board found was insufficient to create any 

inference that the Alliance participants would act contrary to their individual economic self-
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interests.  A fortiori, KCS’ claim that CPR will cause IC&E to foreclose its routings with KCS in 

order to promote less efficient CPR-UP routings must be rejected. 

Finally, even if there were merit to KCS’ vertical foreclosure claims (and there is not), 

any such concerns are fully addressed by Applicants pledge to keep open all gateways affected 

by the proposed transaction on commercially reasonable terms.  Applicants are willing to accept 

a condition on the Board's approval of the proposed transaction requiring them to adhere to this 

pledge.31  The ICC and Board have accepted virtually identical pledges as sufficient to address 

concerns about vertical foreclosure in prior control proceedings including KCS’ acquisition of 

control of TexMex.  See, e.g.,  CN/IC, 4 S.T.B. at 158-59; CN/WC, 5 S.T.B. at 902; 

KCS/TexMex, 2004 WL 2700648, at *13. 

(c) KCS’ Claims Of Competitive Harm From Vertical  
Foreclosure Are Unfounded 

KCS advances two specific claims of vertical foreclosure arising from the proposed 

transaction – one related to grain originating on IC&E’s “Corn Lines” and a second relating to 

NAFTA traffic moving between Chicago and Kansas City.  Both claims are demonstrably 

without merit. 

KCS’ first claim is that, upon acquiring control of DM&E, CPR would seek to divert 

corn traffic that currently moves from origins on IC&E’s Corn Lines in northern Iowa and 

southern Minnesota to KCS-served feed mills in the South Central States either to a “long haul” 

                                                 
31 This commitment to keep gateways affected by the proposed transaction open on commercially reasonable terms 
also responds to the concerns of some shippers about the continued viability of KCS/IC&E grain routings and 
KCS/IC&E routings over the Chicago gateway.  See Boise Cascade V.S. at 1-2; OK Industries V.S. at 2; Tyson 
Foods, Inc. Supplemental V.S. at 1-2; J.W. Nutt Company V.S. at 2; see also MFA Incorporated V.S. at 2-3. 
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IC&E-DM&E-CPR-UP route to the PNW ports, or to IC&E-UP routes via Kansas City to feed 

mills that are served by UP rather than KCS.  KCS Comments at 3, 18. 32 

At the outset, KCS’ claims of anticompetitive effects with respect to grain movements 

from northern Iowa and southern Minnesota should be reviewed in light of the Commission’s 

analysis of Iowa grain markets, just over a decade ago, in the UP/CNW proceeding: 

As respects grain (in particular, grain originated in Iowa), we have 
given attention to the role that intermodal competition (especially 
truck competition) currently plays, and will play post-transaction, 
in the midwestern markets served by CNW, and we have given 
attention to source competition as well.  Because grain grown on 
the farm must necessarily be trucked somewhere, and because 
grain grown in Iowa competes with grain grown elsewhere (both in 
the United States and throughout the world), common control of 
UP and CNW will not result in a diminution of transportation 
competition as regards Iowa grain originations. 

UP/CNW, 1995 WL 141757 at *52; see also id. at *59, *76-77.  The market data provided by 

Mr. Williams in this case demonstrate that the Commission’s conclusions from a decade ago 

remain valid. 

Corn is a ubiquitous commodity that is handled by all the major U.S. railroads.  Williams 

Reply V.S. at 3-4 & Table 1.  In 2005, the two largest originators of corn traffic were [       ]  

with [                                                                                                                                            ]  

[                     ].  NS [               ], CSXT [             ] and CN [         ] also originated substantial  

                                                 
32  Several shippers submitted near-identical letters claiming that, if KCS’ claim that CPR would seek to divert corn 
traffic comes to pass, the “loss of those IC&E Iowa or Minnesota origins . . . would result in [the shipper] having to 
pay more for its grain.”  OK Industries V.S. at 2; Tyson Foods, Inc. Supplemental V.S. at 1-2; J.W. Nutt Company 
V.S. at 2; see also MFA Incorporated V.S. at 2-3.  As the analysis of Mr. Williams demonstrates, this is simply 
incorrect.  See Williams Reply V.S. at 18-26.  Receivers of corn on the KCS lines can obtain corn from alternative 
locations such as Council Bluffs, Iowa, Atchison, Kansas or Topeka, Kansas that is cost-competitive with IC&E 
corn—and in most cases slightly less expensive on a delivered cost basis than IC&E-origin corn.  Moreover, these 
shippers’ concerns that after the transaction corn from IC&E origins will no longer be a viable option is not 
supported.  For example, MFA Incorporated is served by the IC&E at Laredo, Missouri, which is located 
approximately 70 miles from Kansas City.  It is unrealistic to think that this corn traffic will be diverted onto 
circuitous routes to the PNW rather than being interchanged over the nearby Kansas City gateway. 
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volumes of corn on their rail lines.  By contrast, CPR, which originated only [       ] carloads (or  

[        ] of total shipments) and DM&E/IC&E, which originated [             ] carloads ([         ]of all  

originated cars) had a combined share of corn originations of [            ].  Id.  Applicants’ share  

of  terminated corn shipments is even smaller.  In 2005, the combined share of corn terminations  

for the CPR-DME system would be [               ].  Id. 

Even if one focuses more narrowly on the States of Iowa and Minnesota, Applicants’ 

combined shares of corn traffic is modest.  Id. at 5 & Table 2.  DM&E/IC&E collectively 

accounted for [                                  ] of the corn shipments that originated in Iowa and  

Minnesota in 2005.  CPR’s share of corn originations in those two states was [                          ] 

[              ].  Thus Applicants’ combined share of corn shipments originating in Iowa and  

Minnesota was[               ].  By contrast, UP and BNSF originated [                                             ] 

and [                                       ], respectively, in those two states.  CN also handled a substantial  

volume of corn traffic in Iowa/Minnesota, with [                                                                          ].\ 

Moreover, contrary to KCS’ assertions, CPR has consistently viewed the ability to serve 

domestic grain markets south of the Kansas City gateway as a benefit of the proposed 

transaction.   Don Smith, Senior Account Manager – US Grain Division of CPR, underscored 

this conclusion when he analyzed DME’s existing and projected grain business as part of CPR’s 

preacquisition due diligence: 

In contrast to CPR, DME has a significant domestic corn franchise 
that includes service to the South Central poultry feeder industry 
(jointly with KCS), Chicago and points beyond, and the growing 
ethanol-related corn transportation business in Iowa and 
Minnesota.  From CPR’s perspective, one of the key benefits of the 
transaction is the ability to augment our export corn business by 
gaining the ability to participate in these domestic corn traffic 
flows.  I was responsible for reviewing DME’s existing and 
projected grain business as part of CPR’s pre-acquisition due 
diligence.  In my report – which was prepared in July 2007, as 
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CPR was attempting to determine the value of a DME acquisition 
– the very first item I listed under the heading “Potential CPR-
DME Grain Synergies” was the following: 

“A direct connection with the KCS may provide improved market 
access for both US and Canadian Grain to: 

• Mexico: for shipments of wheat, malt barley, soybeans, canola, 
oilseed meals and DDG; 

 Arkansas/East Texas/ MS poultry and livestock markets: for 
shipments of corn, oilseed meals and DDG.” 

Smith Reply V.S. at 3-4.33 

The Application likewise predicts that “[e]xtension of the CPR system to the Kansas City 

gateway will provide CPR grain shippers a more efficient routing option for shipments to Gulf 

Coast export terminals and consumption points in the U.S. Southwest and Mexico.”  Application, 

Exh. 12, Market Analysis at 4.  Such diversification of CPR’s U.S. corn business will improve 

CPR’s competitive position, by enabling CPR to match the service offerings of other Class I 

railroads (including BNSF, UP and CN) who currently provide single line service to a variety of 

domestic points of grain consumption.  Smith Reply V.S. at 4.  Indeed, the Southern Minnesota 

and Northern Iowa Shippers Association, whose members include virtually all of the grain 

elevators on the Corn Lines, “strongly endorse[s] the proposed transaction.34 

KCS witness Bilovesky acknowledges that grain elevators served by DM&E and IC&E  

will benefit from the ability to reach new end markets via CPR’s Class 1 network as a result of 

the proposed transaction.  (KCS Comments, V.S. Bilovesky at 7).  Nevertheless, Mr. Bilovesky 

                                                 
33 Likewise, in his deposition, Ray Foot, CPR’s Vice President – Marketing & Sales (Merchandise) testified:  [   ] 
[                                                                                                                                                                                   ] to 
[                                                                                                                                                                                  ] a 
[                                                                           ]  Foot Dep. Tr. at 30, Appendix O at O-7. 
34 See Comments of the Southern Minnesota and Northern Iowa Shippers Associations, filed March 4, 2007, at 1. 
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asserts that shifting IC&E origin corn away from the current KCS-served destinations would 

harm receivers, primarily feed lots, that (he claims) are dependent on IC&E as a source of corn, 

and would therefore be anticompetitive (id. at 8-10).  Mr. Bilovesky’s  assertions are wrong, for 

several reasons. 

As an initial matter, the IC&E/KCS Grain Agreement [                                                   ]  

[                                                                                                                                                        ] 

[                                                                                                                                                        ] 

[                                                        ]  Anderson Reply V.S. App. F, Section 1.  Thus,  

notwithstanding the acquisition of control of DME by CPR, KCS will [                                      ] 

[                                                                                                                                                        ] 

[                               ]  Witness Bilovesky acknowledges that reality.  KCS Comments, V.S.  

Bilovesky at 9. 

However, Mr. Bilovesky argues that, in the short term, Applicants can effectively cause 

KCS (and its customers) to lose access to IC&E origin grain by downgrading the service 

provided by IC&E under the IC&E/KCS Grain Agreement.  KCS Comments, V.S. Bilovesky at 

9-10.  This argument ignores the fact that [                                                                                ]  

[                                                                                                                                                        ] 

Specifically, [                                                                                                                                  ] 

[                                                                                                                                         ].  IC&E is  

[                                                                                                                                                        ] 

                                                                                                                                     ]  Anderson  

Reply V.S. App. F, Section 6.  This [                                                                                             ] 

is sufficient to [                                                                                ].  Anderson Reply V.S. at 5.   
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Indeed, based upon KCS witness Woodward’s testimony that [                                                    ]  

[                                                                   ] Woodward V.S. at 18, Exhibit 7), [                         ] 

[                                                                                                                                                        ] 

[                                        ]  In any event, [                                                                                   ] 

about which Mr. Bilovesky complains [                                                                                          ].   

In essence, KCS is asking the Board to improve KCS’ position under the IC&E/KCS Grain  

Agreement by requiring Applicants to negotiate [                                                                        ].   

KCS Comments at 40.  No legitimate basis exists for the Board to alter the terms of the 

IC&E/KCS Grain Agreement for the sole benefit of KCS. 

As the testimony accompanying these Reply Comments shows, the notion that corn 

originating on IC&E’s Corn Lines could readily be  diverted to the PNW is meritless for several 

reasons.  To begin with, the agreement under which CPR currently provides interline service for 

grain shipments to the PNW ports in conjunction with UP [                                                 ]   

Reply V.S. Smith at 4-5 & Appendix B (CPR-UP Grain Agreement).  Moreover, diverting a 

significant volume of IC&E-originated corn shipments to the CPR-UP route would, in all 

likelihood, cause CPR to[                                                                                           .  Reply V.S.  

Smith at 5.  CPR would need to [                                                                                                ] 

[                                ]  Id. at 4.  It is, at best, uncertain whether UP would agree to amend the 

agreement to [                                                                                                                                 ] 

[                                                                        ]  Id. at 5. 

Even if CPR were successful in [                                                                                    ] to  

permit the movement of IC&E-originated corn to the PNW ports, such movements would have 

to traverse a more circuitous and far longer route – by over 400 miles generally – than competing 



CPR-14   DME-14 
PUBLIC VERSION 

 

 30 

corn shipments moving from DM&E-served elevators via the Florence gateway and BNSF’s 

lines.  Smith Reply V.S. at 5; Anderson Reply V.S. at 6.  The cost of transporting such shipments 

an additional 400+ miles is likely to render IC&E origin corn noncompetitive vis-à-vis corn from 

the many origins that BNSF and UP can serve on a single line basis to the PNW.  Anderson 

Reply V.S. at 6.  Indeed, the current movements that DM&E handles in conjunction with BNSF 

to the PNW are [                                                                                                                     ]  Id.   

Further, joint DM&E-BNSF corn shipments to the PNW [                                                            ] 

[                                                                                                                                                        ] 

[                                       ]  MN.  Id.  By contrast, most grain elevators on the Corn Lines are  

[                                                                                                      ]  Id.  [                                       ] 

[                                                                                                                                                        ] 

[                                                                                          ] would further undercut the ability of  

Applicants to offer cost-competitive service from Corn Lines origins to the PNW.  Id. 

Ultimately, the likelihood that CPR could successfully divert corn from IC&E origins to 

the PNW ports is illustrated by current actions in the marketplace.  As KCS witness Jones 

testifies, the PNW export market currently enjoys a significant “spread” advantage over the U.S. 

Gulf coast due to a variety of factors, including lower vessel costs from the PNW.  (KCS 

Comments, Jones V.S. at 12-13.)  If PNW export destinations were truly a viable option for 

IC&E shippers, they would already be directing their corn to the PNW in order to take advantage 

of the more favorable commodity price available there.  However, notwithstanding such 

favorable market conditions,[                                                                        ].  This strongly  

suggests that such movements are simply not economically viable. 
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In the face of all of these factors, KCS attempts to buttress its claim that CPR will seek to 

divert corn traffic that originates on IC&E (and currently moves via the Kansas City) to a CPR-

UP route to PNW ports for export by advancing a “contribution analysis” sponsored by KCS 

witness Woodward.  KCS Comments, Woodward V.S. at 18 & Exhibit 7.  Mr. Woodward’s 

analysis purports to show that CPR has strong economic incentives to cause the diversion of corn 

traffic originating on IC&E’s Corn Lines to the PNW, because CPR would earn a substantially 

greater contribution from such shipments than IC&E does today in handling the traffic in 

conjunction with KCS.  Mr. Williams’ Reply Verified Statement demonstrates that Mr. 

Woodward’s analysis is fatally flawed.  Williams Reply V.S. at 10-15.   

Mr. Woodward submitted an extensive Verified Statement (Exhibit C to KCS' March 4, 

2008 Comments, KCSR-2) in which he described his analysis of certain traffic flows to 

determine "the likely adverse impacts" of the proposed transaction upon KCS and its shippers.  

Concluding that such impacts would adversely affect "certain KCSR-served grain shippers35 and 

receivers" and that the transaction "would undermine KCSR's ability to compete in an important 

NAFTA corridor" (Woodward V.S. at 2), Mr. Woodward concluded that the Board should 

require the "long-term extension of the Grain Agreement along with more rigorous performance 

standards" (id. at 18) and that "CPR should be required to permanently keep in place the Chicago 

Agreement, and CPR should be required to negotiate modifications to that agreement to allow 

for the movement of all traffic under reasonable terms." Id.. at 24. 

                                                 
35 The "KCSR-served grain shippers" referenced by Mr. Woodward are the members of the Southern Minnesota and 
Northern Iowa Shippers Association" who have filed comments expressing support for the proposed transaction, 
citing a number of benefits that they perceived from the Applicants' pledge to upgrade the IC&E Corn Lines and 
from the expanded range of markets that the consolidated system would open up to them.  Moreover, Mr. 
Woodward testified that he had not seen the Association's comments until shown them by CPR counsel during his 
deposition (Woodward Dep. Tr., Appendix Q, at 29). 
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Remarkably, however, in his deposition Mr. Woodward admitted that [                           ] 

[                                                       ] (Woodward Dep. Tr., Appendix Q, at 64); that [                  ]  

[                                                                               ]  until CPR's counsel showed it to him during  

the course of deposition questioning (Id. at 43-44); that [                                                              ] 

[                                           ] until it was shown to him during questioning by CPR counsel (id.  

at 57); and that the basis of his understanding of [                                                                          ]  

[                                 ] (id.) – and this notwithstanding the fact that [                                          ] 

[                                                                                                                                 ], literally only  

two tabs behind Mr. Woodward's own Statement. In these circumstances, it is difficult to place 

much, if any weight on Mr. Woodward's testimony. 

According to Mr. Woodward’s Exhibit 7, CPR and UP would [                                      ]  

[                                                                                                                     ].  This is nearly five  

[                                                                                                                                                        ] 

[                                                           ]  – a route that is 400 miles shorter than the CPR/UP route.   

Such a conclusion is, on its face, utterly irrational.  Mr. Woodward also purported to develop a 

contribution for [                                                                    ]  However, there are no shipments of  

export corn – involving CPR or any other railroad – through the port of Vancouver, BC because 

no corn moves through that port (for a variety of reasons that are explained in Mr. Smith’s 

testimony).  (Smith V.S. at 7-8.)36   Moreover, in calculating CPR’s contribution, Mr. Woodward 

[                                                                                                        ] to the Canadian portion of the  

CPR-UP route.  (See V.S. Woodward, Exh. 7 (notes).)  As the Board knows, there are no 

                                                 
36 Moreover, as the Board knows, rail rates for Canadian export shipments of other grains (including wheat) are 
subject to a complex scheme of economic regulation that renders meaningless any attempt to compare revenues or 
contribution on such  shipments with potential movements of corn from Iowa/Minnesota to U.S. ports in the PNW. 
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“URCS” costs for CPR’s Canadian operations.  Finally, Mr. Woodward appears to have based 

his calculations on (unspecified) movements originating today on CPR’s lines in North Dakota 

and northern Minnesota, rather than at IC&E-served origins in Iowa (which are hundreds of 

miles further from the PNW).  Mr. Williams presents a contribution analysis of both current 

shipments from CPR’s existing corn origins and potential movements from IC&E-served origins.  

(See Williams Reply V.S. at 10-15.)  Mr. Williams cures the defects in Mr. Woodward’s analysis 

by (1) identifying specific stations for study; (2) using actual STB URCS costs for the U.S. 

portion of the studied movements; and (3) using the CPR-specific costs from the Canadian 

Transportation Agency’s (“CTA”)  Agency Regulatory Costing Model (“ARCM”) for the 

Canadian portion of those movements.  As Mr. Williams’ testimony shows, when the correct 

revenue and cost data for the subject movements are used, CPR’s contribution on existing corn 

shipments from origins on its lines to the PNW ports ranges [                                                    ] 

[                                                                                                                                     ] posited by  

witness Woodward).  When the proper methodology is applied to potential shipments from 

IC&E origins to the PNW, it is clear that the rates CPR would need to charge just to “break 

even” (much less earn a contribution equal to or greater than [                                                       ] 

witness Woodward estimates IC&E earns today on corn shipments that it interlines with KCS at 

Kansas City) would render the CPR-UP route noncompetitive with the single line services 

offered by BNSF and UP. 

In any event, pursuing a strategy of diverting IC&E-origin corn to the PNW would be 

counter to CPR’s interest in diversifying its U.S. corn business.  Smith Reply V.S. at 7.  

Developing and maintaining routes to the Gulf coast and South Central poultry markets will 

enhance CPR’s competitive position vis-à-vis carriers such as BNSF, UP and CN by enabling 
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CPR to offer corn shippers a wider variety of destinations for their product.  Having paid 

$1.5 billion to acquire DME, CPR has no economic incentive to “dismantle” DME’s domestic 

corn franchise by taking the actions posited by KCS.  Id.  Indeed, notwithstanding KCS’ 

statements in this proceeding concerning CPR’s supposed incentives, KCS grain marketing 

personnel have recently engaged in discussions with their counterparts at CPR (including Mr. 

Smith) regarding the potential for developing shipments of grain via a CPR/IC&E/KCS routing 

to Mexico.   (Smith Reply V.S. at 7.) 

Finally, contrary to KCS’ claims, receivers in the KCS field mill states have the ability to 

obtain corn from a variety of carriers and sources.  Williams Reply V.S. at 15-18.  Mr. Williams’ 

Reply Verified Statement also demonstrates that KCS witness Bilovesky’s claim that obtaining 

corn from alternative destinations would impose substantial additional costs on South Central 

feeder mills is simply not true.  Id. at 18-24. 

KCS’ second vertical foreclosure claim is that the proposed transaction “threatens to limit 

NAFTA shipper options and erode competition” in the Chicago - Laredo corridor.  KCS 

Comments at 30.  This argument is not credible.  In particular, KCS’ attempt to portray the 

IC&E/KCS Chicago Haulage Agreement as a critical factor in the competition for NAFTA 

traffic is belied by the fact that  the IC&E/KCS Chicago Haulage Agreement has never actually 

been used.  Anderson Reply V.S. at 12.  Although KCS maintains that the Agreement 

nevertheless constrains rates for NAFTA traffic “because of the potential for its use as a 

competitive counterbalance.” (KCS Comments, Grimm V.S. at 8.), KCS fails to mention that 

both IC&E and KCS [                                                                                                                 ] 

[                                                                                                                                                        ] 

[                                                                                                                                                        ] 
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[                                            ]  Anderson Reply V.S. at 12-13.  For that reason, all traffic that has  

moved in KCS-IC&E interline service since the day IC&E acquired the Kansas City-Chicago 

line has [                                                                                                                                          ] 

Agreement.  Id. at 13. 

Given these facts, KCS’ contentions that the IC&E/KCS Chicago Haulage Agreement 

has any competitive significance, or that CPR’s incentives with respect to continuing that 

Agreement would be any different than IC&E’s current incentives, are implausible and contrary 

to fact.  There would be no changed incentive regarding the Agreement if CPR acquires IC&E.  

Accordingly, KCS’ claims of competitive harm with respect to the Agreement lack any "nexus" 

to the proposed transaction. 

Moreover, any suggestion that the IC&E/KCS routing between Chicago and Kansas City 

plays a significant role today in the transportation of  “NAFTA traffic” between Chicago and 

Laredo is nonsense.  The volume of “NAFTA traffic” (i.e., traffic moving between a point in the 

United States or Canada, on the one hand, and a point in Mexico, on the other hand) that 

DM&E/IC&E handles in conjunction with KCS to or from Mexico is de minimis.  A total of  

[                                                                                                                             ] moved by rail  

to/from Mexico in 2005.  In assessing the potential competitive role of the dormant KCS/IC&E 

Chicago Haulage Agreement might play in the Chicago-Laredo corridor, it is important to 

understand that the Agreement [                                                                                                   ]   

See KCS Comments, Exh. E at 166-169.  Rather, KCS’ rights under the Agreement [                 ]  

[                                                    ]  Id. at 169.  Therefore, the IC&E/KCS Chicago Haulage  

Agreement does not – and could not –[                                                                                            ] 
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[                                                                                                                                                        ] 

[                           ]  

Moreover, even with respect to carload traffic, the IC&E/KCS route via Kansas City 

plays almost no role whatsoever.  Only [              ] of southbound NAFTA traffic moved via a  

routing involving IC&E and KCS during 2005.  (Those cars were delivered by CPR to IC&E at 

St. Paul, MN, and were interchanged by IC&E to KCS at Kansas City.  Williams Reply V.S. at 

26 & Attachment JHW-18.  Northbound, KCS and IC&E interchanged only [                          ]  

NAFTA traffic in 2005.  Thus, the IC&E/KCS route via the Kansas City gateway accounted for 

[                                                                                                ] of total NAFTA carload traffic  

during 2005.  Moreover, the [    ] southbound cars interchanged by IC&E to KCS at Kansas City  

moved between the Twin Cities and Laredo, not in the Chicago – Laredo corridor that is the 

focus of KCS’ request for perpetual haulage rights.  Id.  As these data show, the IC&E/KCS 

route between Kansas City and Chicago is simply not a material factor in the transportation of 

NAFTA traffic. 

As Mr. Williams’ reply verified statement shows, NAFTA traffic that could potentially 

move via a Chicago-Laredo route actually moved in 2005 over a total of 32 different single line 

and interline rail routes.  Only five of the routes over which southbound NAFTA traffic moved, 

and two routes that handled northbound traffic, involved CPR, DME or both.  Thus, in 2005, 

customers routed southbound NAFTA traffic via 27 different southbound rail routes, and 30 

northbound routes,  that were independent of Applicants.  Many of those routes handled more 

traffic than the IC&E/KCS route via Kansas City. Id.  The routes reflected in the Carload 

Waybill Sample reflect the actual routing decisions made by shippers for this traffic in 2005. 
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Moreover, the data demonstrate that neither CPR nor DME is a significant competitor for 

southbound NAFTA traffic.  In 2005, CPR participated in [                       ] and [                     ] 

[         ] of southbound NAFTA traffic, and [                      ] and [                            ] of  

northbound NAFTA traffic, that could have been routed via Chicago.  (See Attachment JHW-

18.)  IC&E’s traffic share consisted of [    ] southbound cars (which were interchanged by CPR  

with IC&E at St. Paul, MN for furtherance to KCS at Kansas City) and [                            ] of  

northbound NAFTA traffic, which IC&E handled in conjunction with KCS.  (See Attachments 

JHW-18, JHW-19.)   Because the participation of CPR and DME (and KCS) in NAFTA traffic 

that could move in the Chicago – Laredo corridor is de minimis – amounting to [                         ] 

such traffic in 2005 – the proposed transaction clearly will not have any material effect on 

NAFTA traffic. 

In any event, as described above, Applicants have pledged to keep open the Kansas City 

gateway on commercially reasonable terms.  This commitment ensures that shippers will 

continue to have the ability to move traffic via IC&E – KCS routings following the proposed 

transaction, regardless of whether the ICE/KCS Grain Agreement and/or the IC&E/KCS Chicago 

Haulage Agreement continue beyond their current terms. 

(d) KCS’ Conditions Are Designed To Reap The Benefits Of Its 
Failed Effort To Acquire DM&E 

KCS' proposed conditions – particularly the request that its rights under the two 

KCS/IC&E contracts be made "permanent" – are nothing more than an attempt by KCS [          ]  

[                                                                                                                                                        ]f 

[              ].  Documents produced in discovery show that KCS made a lower, unsuccessful bid of  

[                                                                                                                                                        ] 

[                                                                                                                                                        ] 
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[       ].  See Appendix M [KCSR-HC-00383-385; KCSR-HC-00848 ] hereto; Lawrence Dep. at  

76-84.  (CPR did, in fact, pay [                                   ] to acquire DME.) 

Those documents also show that [                                                                                      ]  

[                                                                                                                                                     ] to  

[                                                                                                                                                        ] 

[                                                                                                                                                        ] 

[                                                                                                                                                   ] at  

[                                                     ].  See Appendix M [KCSR-HC-01058; KCSR-HC-00556- 

557]; Appendix R, Lawrence Dep. Tr. at 61, 70-71.  Indeed, the documents show that [           ]  

[                                                                                                                                                        ] 

[                                                                                                                                                        ] 

[                                                                                                                                                        ] 

[                                                                                  ].  See Appendix M [KCSR-HC-00843-852;  

KCSR-HC-00448-450].37  In formulating[                                                   ], KCS attributed “zero  

[                                                                                                                                                        ] 

[                                                      ].  See Appendix R, Lawrence Dep. Tr. at 71-72. 

In essence, KCS' conditions are designed to give it many of the benefits of [                     ] 

[                                                      ].  KCS' conditions – especially a condition that would  

give it permanent pricing control over IC&E corn – would dilute the benefits of the transaction 

for Applicants.  The Board should not impose a condition which plainly would result in greater 

detriment to the transaction than benefit to the public.  Grainbelt Corp., supra, 109 F.3d at 796. 

                                                 
37 Mr. Lawrence's deposition also shows that [                                                                                     ] 
[                                                                .  Appendix R, Lawrence Dep. Tr. at 33-34. Getting to Chicago via a 
permanent haulage agreement imposed by the Board here would provide KCS [   ] [         ], and enable KCS to][ 
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The architect of KCS’ condition requests, Mr. Lawrence, repeatedly emphasized that the 

purpose of KCS’ proposed conditions also was to [                                                                       ] 

[                    ].  Appendix R, Lawrence Dep. at 20, 24-25, 36, 39, 60-61 and 70.  The Board has  

made clear that it will only impose conditions to protect competition – not competitors.  

UP/MKT, 4 I.C.C.2d at 460 (“We have said on numerous occasions that we protect competition, 

not competitors.”); accord, KCS/TexMex, 2004 WL 2700648, at *12 (“This [KCS favoring its 

own routings] could well mean some harm to a competitor (UP, BNSF), but not harm to 

competition.”).  Accordingly, KCS’ request for conditions should be denied. 

B. Shippers 

1. Arkansas Electric Cooperative Corporation (“AECC”) 

AECC, a generation and transmission cooperative that provides wholesale electric power 

to electric cooperatives, holds ownership interests in three coal-fired Arkansas generating 

stations (the White Bluff plant at Redfield, the Independence plant at Newark, and the Flint 

Creek plant at Gentry) that burn each year over 14 million tons of PRB coal.  AECC Comments 

at 1-2.  In a prior proceeding, AECC conceded that PRB coal moving to its Arkansas facilities 

would not move via the DM&E line.38  Nonetheless, AECC claims a direct interest in rail 

competition, particularly as it relates to PRB capacity and price/service options available to 

shippers.  AECC Comments at 2. 

Although AECC does not take issue with Applicants’ statement that CPR control of 

DM&E “will lend credibility to DM&E’s ongoing efforts to bring the PRB project to fruition,” 

                                                 
38 Dakota, Minn. & E. R.R. Corp. – Control – Iowa, Chi. & E. R.R. Corp. (“DM&E/IC&E”), 6 S.T.B. 511, 537 
(2003) (“AECC concedes that, even after DM&E’s recently-approved PRB line has been constructed, PRB coal 
moving to AECC’s Arkansas facilities will not move via the DM&E line (because, as respects destinations in 
Arkansas, the route to be operated by DM&E will be a good deal more circuitous than the routes now operated by 
UP and BNSF)”). 
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AECC asserts that two aspects of the proposed transaction would make it less likely that the PRB 

Project will be built: (1) the provision obligating CPR to make payments of up to $1 billion if the 

PRB Project is built and specified volumes of PRB coal move over the Project’s lines prior to 

December 31, 2025; and (2) CPR’s alleged “interdependence” with the incumbent PRB carriers 

UP and BNSF.  AECC also argues that the proposed transaction could undermine future efforts 

to create a hypothetical PRB rail line to Kansas City, which AECC’s consultant dubs the “World 

Class Line.”  AECC Comments at 8-10; Nelson V.S. at 12-18. 

To address these circumstances, AECC requests four conditions: (1) rewriting the DME 

purchase agreement to disallow the payments contingent on Applicants proceeding with the PRB 

Project; (2) a requirement that Applicants advise the Board by September 1, 2009 whether or not 

they will undertake the Project; (3) a requirement that the real estate interests acquired by the 

Applicants for the Project should be made available for purchase by any person other than UP or 

BNSF or affiliates of those carriers, if (a) Applicants report they are not undertaking the project, 

(b) do not commence construction within five years of the date of Board approval of this 

transaction, or (c) fail “to proceed with reasonable expedition to complete construction of the 

Project”; and (4) a requirement that, until otherwise directed by the Board, Applicants preserve 

for rail use any real estate, easements or other forms of land access acquired by Applicants for 

construction of the PRB Project. 

AECC has not even remotely met its burden of showing that the proposed transaction will 

have “likely” and “substantial” anticompetitive effects with respect to the transportation of PRB 

coal.  In particular, AECC has not shown that CPR’s acquisition of DME will impair the PRB 

Project.  The record supports a contrary conclusion. 



CPR-14   DME-14 
PUBLIC VERSION 

 

 41 

As the Board is aware, DM&E participated in protracted regulatory and environmental 

review proceedings to obtain the necessary authority to construct 282 miles of new rail lines to 

serve the PRB and to upgrade its existing lines to handle unit train coal traffic.  DM&E must 

now accomplish a number of additional tasks before the line can be built, including securing 

sufficient commitments from prospective coal shippers to justify the large investment to build 

the line and arranging financing for the project.  Over the last several years, DM&E has not been 

successful in obtaining financing from outside investors or securing a loan from the Federal 

Railroad Administration.  Accordingly, even if CPR did not build the PRB line, that would not 

lead to a reduction in competition – rather it would maintain the competitive status quo in the 

PRB.  However, CPR’s greater financial capability, its demonstrated expertise in designing and 

constructing new rail lines, and its extensive coal hauling experience will enhance – not detract 

from –DM&E’s ongoing efforts to bring the PRB Project to fruition.  Green V.S. at 5-6.  

Significantly, the contingent payments about which AECC complains are not triggered until 

various economically valuable benchmarks are met.  For example, the full $1 billion payment 

would not be required unless 125 million tons of PRB coal moved annually over DM&E’s lines 

prior to December 31, 2025 – a highly ambitious target. 

AECC’s argument has been made and rejected in prior cases.  In questioning the financial 

viability of the PRB Project and touting the preferability of the World Class Line, AECC is 

essentially trying to relitigate the Board’s approval of the PRB Project.  The Board rejected prior 

efforts by AECC to relitigate these issues – particularly the financial viability of the Project –  

when DM&E acquired control of the IC&E: 

AECC is arguing, in large part, that we may have erred when we 
authorized DM&E to build in PRB Construction.  But we will not 
permit AECC to use this proceeding to relitigate PRB 
Construction.  As noted by DOT, we approved PRB Construction 
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after a thorough consideration of all aspects of the proposal, 
including financial viability. Further, because our approval of 
construction of DM&E's PRB line was merely permissive, we 
agree with DOT that it is not particularly pertinent whether 
DM&E/IC&E common control makes construction of that line 
more or less likely. Rather, as DOT points out, that is a question 
for DM&E's potential investors and financial supporters.  What is 
important in the control proceeding before us here is whether the 
combination of DM&E and IC&E will affect the ability of these 
carriers to meet their common carrier obligations and provide 
essential services.  As indicated, applicants have shown that 
common control will produce a stronger rail system that will be 
better able to offer improved services to their existing shippers.  
No party (including AECC) has introduced persuasive evidence to 
the contrary. 

DM&E/IC&E, 6 S.T.B. at 525-26. 

Further, AECC’s suggestion that CPR would forego the PRB Project because of its 

alleged “interdependence” with BN and UP is completely unsupported and unfounded 

speculation.  All railroads are “interdependent” because the North American railroads operate as 

a network.  Railroads compete and at the same time cooperate with other railroads.  The notion 

that this routine collaboration alone would cause CPR not to build the PRB line is nonsense.  

AECC has not shown the existence of any relationship between CPR and either BNSF or UP that 

would create incentives not to build the PRB line.  CPR today competes vigorously with both 

BN and UP for some traffic, while participating as interchange partners for other traffic.  Milloy 

Reply V.S. at 6-8.  Nothing about the proposed transaction would change CPR’s incentives to 

compete vigorously with UP and BNSF.  Id. at 8.  Indeed, in approving Canadian National’s 

acquisition of Illinois Central, the Board flatly rejected arguments that CN/IC would not compete 

with KCS because of a formal marketing and operational Alliance between CN and KCS: 

Protestants' attempt to paint the [CN-KCS] Alliance as a creature 
that has taken over, or will ultimately take over, the lesser 
enterprises of the participating railroads, is unpersuasive.  Their 
claim that the Alliance railroads will forgo aggressive competition 
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for certain traffic in favor of cooperation for their more important 
Alliance traffic is illogical. . . .The argument is illogical because 
KCS and CN/IC will have every incentive to continue to compete 
aggressively for traffic where they are able to provide service 
alternatives, just as they have competed in the past. 

CN/IC 4 S.T.B. at 147-48.    

Finally, not only has AECC failed to show that the proposed transaction will have 

“likely” and “substantial” anticompetitive effects with respect to the transportation of PRB coal, 

the conditions AECC seeks conflict with Board precedent or are beyond the Board’s authority to 

impose.  AECC’s request that the Board order the Applicants to revise their purchase agreement 

to eliminate the contingency payments associated with Applicants proceeding with the PRB 

Project conflicts with the well-established principle that the Board will not, in considering a 

proposed transaction, rewrite the underlying transaction documents.  Tucumcari, 363 I.C.C. at 

367-68. 

AECC’s request that the Board order Applicants to make a final decision by September 1, 

2009 whether they intend to undertake the PRB Project is an impermissible collateral attack on 

the terms of the Board’s prior approval of the Project.  See DM&E/IC&E, 6 S.T.B. at 525 

(“[B]ecause our approval of construction of DM&E’s PRB line was merely permissive, we agree 

with DOT that it is not particularly pertinent whether DM&E/IC&E common control makes 

construction of that line more or less likely.”).  The Board’s authorization of a construction of a 

line is permissive and, absent any specified limits or conditions, does not contain a time limit for 

closing or completing the authorized transaction or construction project. 

AECC’s last two proposed conditions – requiring divestiture of rights to real estate along 

the PRB Project right-of-way under certain circumstances and requiring preservation for rail use 

of such real estate rights –  is likewise an impermissible ancillary attack on the Board’s prior 
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approval of the PRB Project and, in any event, requests relief the Board lacks authority to 

provide.  The Board has no jurisdiction over the acquisition or sale of land or real estate rights by 

railroads.  DM&E’s efforts to obtain interests in real estate along the PRB Project right-of-way 

have necessarily been undertaken pursuant to state laws.  The Board has no jurisdiction or 

authority to define or limit the scope of DM&E’s rights under those state laws. 

2. Boise Cascade LLC (“Boise”) 

Boise ships wood products via various rail carriers, including on KCS and IC&E between 

points on KCS to Chicago via Kansas City.  Citing KCS’ comments, Boise supports KCS’ 

request that the IC&E/KCS Chicago Haulage Agreement be made permanent.  For the reasons, 

set forth above, KCS has not provided any justification for the permanent imposition of an 

agreement pursuant to which no traffic has ever moved. 

Boise’s comments do not alter this conclusion.  Today, Boise moves a small volume of 

traffic ([                    ]) over KCS/IC&E via the Kansas City gateway.  CPR has pledged to 

keep open all gateways affected by the proposed transaction, including Kansas City, on 

commercially reasonable terms.  Accordingly, Boise traffic can move after the transaction in 

interline service, just as it has in the past.  Moreover, Boise, like other shippers, has numerous 

routing options between Kansas City and Chicago that do not involve Applicants.  Williams 

Reply V.S. at 27-30.  Accordingly, there is no basis for extending the IC&E/KCS Chicago 

Haulage Agreement. 

3. MFA, Inc. 

MFA is a regional agricultural cooperative that markets grain at retail locations in 

Missouri, Kansas, Arkansas and Iowa.  The company’s elevator is served only by IC&E at 

Laredo, MO, approximately 70 miles north of Kansas City.  Most of MFA’s grain moves to 
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poultry feed mills in Arkansas, Oklahoma and Mississippi via IC&E and KCS through the 

Kansas City gateway.  MFA expresses concern that if CPR acquires IC&E, IC&E will “lose its 

neutrality” and speculates that CPR will favor grain buyers located on its lines and adjust its rail 

rates to foreclose MFA from marketing to destinations on other railroads.  Accordingly, MFA 

supports KCS’ request for conditions.  For the reasons, set forth above, KCS has not provided 

any justification for extending the term of the IC&E/KCS Grain Agreement[                   ]  

[                 ]. 

MFA’s argument does not alter this conclusion.  The small amount of traffic MFA moves 

today via the Kansas City gateway will almost certainly continue to move via that gateway in the 

future given Laredo, MO’s close proximity to Kansas City.  As described above, it would not be 

economical for grain produced on the Iowa Corn Lines to be diverted to the PNW.  It is even 

more absurd to speculate that grain originating hundreds of miles further south could be diverted 

to the PNW.  In any event, MFA’s grain can continue to move under the IC&E/KCS Grain 

Agreement for nearly ten more years.  Finally, Applicants have pledged to keep open the Kansas 

City gateway on commercially reasonable terms.  This commitment ensures that MFA will 

continue to have the ability to route traffic via DM&E/IC&E – KCS routings following the 

proposed transaction, regardless of whether the ICE/KCS Grain Agreement continues [      ] 

[      ]. 

4. Muscatine Power and Water  (“MP&W”) 

MP&W, a municipal electric utility headquartered in Muscatine, IA, owns and operates 

four coal-fired electric generating facilities, three of which are located at the Muscatine Electric 

Generating Station (Muscatine Station) at Muscatine, IA.  The Muscatine Station, which is 

served by a single railroad (IC&E), burns, on an annual basis, approximately 1.1 million tons of 
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coal, all of which is currently acquired from the PRB of Wyoming.  This coal currently moves by 

rail via BNSF to Ottumwa, IA, where it is interchanged with IC&E for delivery to the Muscatine 

Station.  This BNSF/IC&E movement is provided in accordance with [                                       ] 

[                                                                                                                                      ]  MP&W  

also could originate PRB coal on UP for interchange with IC&E at Clinton, IA, Owatonna, MN 

or Kansas City, MO, or on BNSF for interchange with IC&E at Kansas City or Ottumwa, IA.  

MP&W also has rail/barge transload options which it can use to move its PRB coal.  For 

example, MP&W could bypass IC&E altogether by using a combination of BNSF service to 

Keokuk, IA and barge service from there to Muscatine Station.39 

In 2002, MP&W filed comments in connection with DM&E’s application to acquire 

control of IC&E, asserting that DM&E’s future construction and operation of a rail line serving 

the PRB might cause DM&E to favor its single-line route to Muscatine and foreclose interline 

routes with BNSF and UP.  DM&E and IC&E addressed those concerns by entering into an 

agreement with MP&W in which DM&E/IC&E agreed not to take any action to close the IC&E 

interchanges with BNSF or UP, and to offer, upon request, segment contract rates or proportional 

common carrier rates via those interchanges to Muscatine Station. 

In its comments in this proceeding, MP&W expresses concern that, if the proposed 

transaction is approved, CPR/DM&E could [                                                                     ], 

 upon completion of the PRB Project, would have incentives to favor a single-line route and 

refuse to quote a segment or proportional rate from those interchanges to Muscatine Station via 

BNSF or UP.  Based on this concern, MP&W requests four conditions: (1) that Applicants 

                                                 
39 Other potential rail/barge routings between the PRB and Muscatine Station include (i) BNSF to Sioux City, IA, 
CN to Dubuque and barge to destination; (ii) UP to Council Bluffs, IA, CN to Dubuque and barge to destination; 
(iii) BNSF to St Louis and barge to destination; and (iv) UP to St Louis and barge to destination. 
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maintain (apparently in perpetuity) the DM&E/IC&E interchange points with UP and BNSF for 

MP&W unit train coal traffic; (2) Applicants only close any of these interchange points with the 

consent of MP&W or the permission of the Board, provided that at least one of the interchange 

points would always remain open; (3) upon request of MP&W, Applicants should be required to 

offer segment contract rates and/or quote proportional rates applicable to MP&W’s unit train 

coal movements via all published interchanges so long as they remain open; and (4) Applicants 

should be required to waive all defenses to the “contract exception” to the Board’s “Bottleneck 

Decisions”40 based upon Applicants’ service to both a PRB origin and Muscatine Station. 

MP&W has not shown – and cannot show – that the proposed transaction will have any 

anticompetitive effects on service to Muscatine Station from the PRB, much less that the 

transaction “likely” will have “substantial” anticompetitive effects.  Absent the transaction, 

MP&W is a party to two agreements: [                                                                                ]  

[                                                             ], covering service over IC&E between Ottumwa, IA  

and Muscatine Station, [                           ].  DM&E and IC&E will continue to be parties to,  

and bound by, both of those agreements.  Accordingly, CPR/DM&E/IC&E would have the same 

rights and incentives if the proposed transaction is approved as DM&E/IC&E have today absent 

the transaction.  Simply put there is no nexus between the proposed transaction and any 

competitive harm to MP&W.  CPR’s acquisition does not change the incentives of DM&E which 

were addressed by the prior settlements.  Because the proposed transaction would in no way 

change MP&W’s competitive circumstances, there is no justification for imposing the conditions 

                                                 
40 Cent. Power & Light Co. v. Southern Pac. Transp. Co., 1 S.T.B. 1059 (served Dec. 31, 1996), clarified 2 S.T.B. 
235 (served Apr. 30, 1997), aff’d in part, MidAmerican Energy Co. v. STB, 169 F.3d 1099 (8th Cir. 1999). 
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sought by MP&W.  CN/DMIR, supra, 2004 WL 761305, at *9, *13; CN/IC, supra, 4 S.T.B. at 

141-42 & n.72. 

5. North Dakota Grain Dealers Association (“NDGDA”) and North 
Dakota Wheat Commission (“NDWC”) 

NDGDA is an association of 150 companies operating over 300 grain elevators in North 

Dakota.  NDWC is a quasi-public agency that promotes North Dakota wheat domestically and 

internationally.  Only about 70 of the over 300 grain elevators operated by NDGDA members are 

located on CPR, DMVW or NP lines.  NDGDA/NDWC  Comments at 2.  NDGDA/NDWC 

assert that, for the past several years, CPR car supply and car conditions for grain shipments has 

been problematic.  Id. 

NDGDA/NDWC express concern about three representations made in connection with 

the Application: (1) that CPR plans to make $300 million of capital available over the next 

several years to upgrade the tracks and other facilities of DME; (2) that DME and its customers 

will benefit from access to CPR’s car supply; and (3) that surplus CPR locomotives may be made 

available to DME.  NDGDA/NDWC complain that no similar commitments have been made to 

North Dakota grain shippers and that shippers on DME may get better car and locomotive 

service than North Dakota shippers.  Id. at 3-4.  Based on these concerns, NDGDA requests two 

conditions: (1) that CPR be required to provide “no fewer cars available for grain loading at 

North Dakota elevators than it maintained on average over the past three years to service those 

elevators;” and (2) that CPR be required to make a commitment “to utilize some substantial part 

of the $300 million it says it will spend on post-acquisition infrastructure, including rail yards 

and locomotives, and to make the grain fleet it uses to serve North Dakota elevators serviceable 

and adequate.” 
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NDGDA’s portrayal of CPR’s recent service to the North Dakota grain industry is, at 

best, misleading.  Smith Reply V.S. at 8-10.  Since 2004, CPR has invested (including 

[               ] targeted specifically to CPR’s export grain route via Kingsgate) [               ] to 

 upgrade its western Canadian lines.  These investments doubled CPR’s train throughput 

capacity.  Id. at 9.  CPR has also made joint investments with its customers to enable more 

elevators to load 100-car shuttle trains (and thereby to take advantage of lower unit train rates).  

CPR also participated in capital projects totaling approximately [           ] to assist the Dakota, 

Missouri Valley & Western Railroad, Inc. (“DMVW”) and the Northern Plains Railroad, Inc. 

(“NPR”) to upgrade the lines on which CPR’s North Dakota grain shipments originate.  Id.  CPR 

has also invested in [                                                ], which were introduced to the grain fleet  

in late 2006.  These investments were made to give North Dakota grain shippers an efficient 

competitive alternative to BNSF service for grain shipments to the growing PNW export market.  

The benefits that have occurred to North Dakota shippers are reflected in the fact that the volume 

of grain traffic handled by CPR from North Dakota origins has grown [                                ] 

[       ] since 2004.  Id.  As Mr. Smith’s testimony also demonstrates, CPR’s grain car fleet is in  

good condition.  Id. at 9-10. 

NDGDA/NDWC have made no showing that the transaction will have any adverse 

competitive effect on North Dakota grain shippers.  Today, CPR and its short-line partners 

compete vigorously with BNSF to provide service to North Dakota grain shippers, and BNSF 

serves over three times the number of North Dakota grain elevators that are served by CPR and 

its affiliates.  The record shows that the only change to those competitive circumstances as a 

result of the proposed transaction would enhance the routing options of North Dakota shippers.  

Specifically, the proposed transaction will enable CPR to offer single-system rail service for 
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North Dakota grain shipments to the Kansas City gateway.  Indeed, witness Williams’ initial 

Verified Statement indicated that the origin-destination state/province pair most likely to benefit 

from new single system service as a result of the transaction would be North Dakota to Missouri.  

Williams V.S. at 5. 

CPR’s commitment to make capital investments to improve DME’s rail lines – an 

undeniably pro-competitive consequence of the proposed transaction – cannot be cited as a 

reasonable basis for concluding that the transaction will “likely” have “substantial” 

anticompetitive effects.  If the Board were to establish a precedent that a commitment to upgrade 

service over certain railroad lines acquired in a control transaction could serve as a predicate for 

conditions requiring the acquiring railroad to make similar upgrades on other rail lines not 

affected by the transaction, it would discourage Applicant carriers from making any such pro-

competitive commitments in the future. 

Further, the conditions proposed by NDGDA are unwarranted.  NDGDA’s request that 

CPR be required to provide “no fewer cars available for grain loading at North Dakota elevators 

than it maintained on average over the past three years to service those elevators” ignores a 

myriad of factors that affect car distribution in a competitive market.  For example, if demand for 

grain cars in North Dakota fell relative to demand at other origins during some period, a 

condition precluding CPR from moving cars to other origins with higher demand would plainly 

be inefficient and anticompetitive.  Second, NDGDA’s request that CPR be required to divert 

“some substantial part of the $300 million [CPR] says it will spend on post-acquisition [DM&E] 

infrastructure” to North Dakota to make the grain fleet CPR uses to serve North Dakota elevators 

“serviceable and adequate” ignores capital investment criteria applicable in competitive markets.  

For example, those factors would include the relative physical condition of the infrastructure in 
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different areas and the demands for rail transportation services in those areas.  In connection with 

this transaction, CPR has targeted the $300 million to address safety issues on DME rail lines.  

Diverting these funds would undermine CPR’s ability to bring DME up to CPR’s safety 

standards.  The suggestion that the Board should micromanage the allocation of capital 

expenditures at all, much less without any specific information regarding these types of  factors, 

is plainly an invitation to inefficiency and results contrary to the public interest.41 

C. Government Authorities and Officials 

1. Iowa DOT 

Iowa DOT supports the Application, subject to two requested conditions: (1) a 

requirement that CPR work with Iowa shippers to assure the viability of the Iowa Corn Lines42 

by maintaining and upgrading the line to a 25 mph standard; and (2) a requirement that CPR 

provide competitive rates and markets to Corn Line shippers and farmers.  With respect to its 

second proposed condition, Iowa DOT requests that the Board require CPR to work with Iowa 

Northern Railroad (“IANR”) to assure competitive rates for Iowa shippers to Cedar Rapids and 

to work with KCS to assure competitive markets for Iowa grain shippers.  Applicants have 

already taken steps to address all of the issues identified by Iowa DOT.  In light of those steps, 

and for the reasons set forth in the Application, the proposed transaction will enhance service to 

Iowa grain shippers and will not have any adverse competitive impacts on such shippers.  

                                                 
41 In support of their proposed conditions, NDGDA/NDWC cite the Board’s CN/WC decision.  NDGDA/NDWC 
Comments at 5.  That decision provides no support for NDGDA/NDWC’s proposal.  In CN/WC, the applicants 
proposed their own Service Assurance Plan, which the Board approved and the Board ordered operational reporting 
for one year.  5 STB at 909.  The Board did not mandate the number of cars to be provided in any particular area nor 
the allocation of capital expenditures across the applicants’ systems as proposed by NDGDA. 
42 The “Corn Lines” include the line from Marquette, IA to Sheldon, IA and the line from Mason City, IA to Lyle, 
MN. 
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Accordingly, imposition of further conditions to address the matters identified by Iowa DOT is 

not warranted. 

The two issues addressed by Iowa DOT on behalf of Iowa Corn Line shippers have been 

addressed directly by an agreement between Applicants and those shippers.  As stated above, the 

Southern Minnesota and Northern Iowa Shippers Association has filed comments supporting the 

transaction.  In those comments, the Association cites not only the improved single-system 

service that will be available to its members, but also Applicants’ commitments (1) to bring the 

Corn Lines up to a 25 MPH service standard by the end of 2013 (provided that future traffic 

volume on those lines economically supports such an investment) and (2) to keep the Kansas 

City and Chicago gateways open on commercially reasonable terms.  Similarly, having resolved 

its concerns regarding the proposed transaction through private negotiations with Applicants, 

IANR has not filed any opposition or request for conditions.  Accordingly, the issues raised by 

Iowa DOT have been fully addressed. 

2. Minnesota Department of Transportation (“MN/DOT”) 

MN/DOT comments that the proposed transaction “has the potential  to provide 

substantial economic benefit to Minnesota shippers by expanding markets for Minnesota 

products through improved access to the national rail network.”  MN/DOT Comments at 2.  

Nevertheless, MN/DOT seeks two conditions relating to grade crossing safety.  MN/DOT asserts 

that, prior to the proposed transaction, DM&E raised speed limits along certain portions of its 

lines in Minnesota from 30 mph to 40 mph, but that DME has not yet formally agreed to 

implement the safety upgrades commensurate with those increases.  MN/DOT also accepts 

Applicants’ representation that the transaction will not increase the level of train operations by 

more than one additional train per day along any segment of the Applicants’ systems over the 
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next five years.  But MN/DOT argues that this statement does not address potential future train 

speed increases, which it is concerned could create additional safety hazards at grade crossings. 

In light of these circumstances, MN/DOT requests that the Board condition any approval 

of the transaction with two requirements: (1) that CPR and DM&E proceed immediately with the 

implementation of grade crossing upgrades as deemed necessary by MN/DOT, with cost 

responsibility as determined by MN/DOT; and (2) that should future train speed increases occur 

that create safety hazards, CPR and DM&E shall implement any additional improvements 

deemed necessary by MN/DOT, with cost-responsibility as determined by MN/DOT. 

CPR shares MN/DOT’s commitment to railroad safety.  Indeed, as explained in the 

Application and discussed in more detail in Applicants’ Safety Integration Plan (“SIP”), CPR 

intends to introduce on DME the safety practices and technologies that have made CPR one of 

the safest railroads in North America (with the fewest reportable train accidents of any railroad 

over the past decade).  However, because MN/DOT submits no evidence indicating that its 

proposed conditions are warranted, and they are unrelated to any anticipated impact (competitive 

or otherwise) of the transaction, there is no legal basis to impose either of the conditions 

requested by MN/DOT. 

MN/DOT admits that its first proposed condition relates to speed increases that were 

implemented by the DM&E prior to the proposed transaction.  There is thus no nexus between 

the transaction and the potential impact that MN/DOT’s first condition seeks to mitigate.  

Accordingly, that condition is not warranted. 

MN/DOT’s proposed condition to address potential future increases in the speed of trains 

operating in Minnesota is likewise unwarranted.  This condition needlessly invites the Board to 

intervene in a well-established relationship among the U.S. Department of Transportation, state 
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governments and the nation’s rail carriers to administer and finance federal railroad highway 

crossing safety programs.  The Federal Railroad Administration (“FRA”) regulates various 

aspects of grade crossing safety pertaining specifically to the railroads: track safety, train-

activated warning devices, and train safety and conspicuity.  For example, the Agency’s 

regulations specify the type of lighting to be placed on a locomotive, the audibility of the train 

horns, and the inspection, testing, and maintenance standards for active grade crossing signal 

system safety. The FRA also regulates train speeds and the quality of track necessary to support 

safe operations at different speeds.  See 49 C.F.R. Parts 200-245 (FRA’s extensive freight rail 

safety regulations).  The Federal Highway Administration (“FHWA”), along with state 

government agencies such as MN/DOT, are responsible for public grade crossing issues that 

affect highway safety.  FHWA has promulgated extensive and detailed guidelines and standards 

for the design of grade crossings, the assessment of safety at a grade crossing, and appropriate 

placement of traffic control devices at, and on the approach to, a grade crossing.  See Manual on 

Uniform Traffic Control Devices, FHWA (2003); see generally Railroad-Highway Grade 

Crossing Handbook, U.S. Dept. of Transportation, FHWA (Revised Second Ed. 2007). 

Based in part on rail crossing inventory and safety data compiled by the FRA, states 

evaluate public grade crossings, determine which public crossings could benefit from safety 

improvements, prioritize improvement projects, and allocate funds to be highest priority projects.  

See Railroad-Highway Grade Crossing Handbook at III-VI.  In order to make such 

improvements, states rely heavily on federal funding pursuant to 23 U.S.C. § 130 (which are 

called “Section 130 funds”), and the “Safe, Accountable, Flexible, Efficient Transportation 

Equity Act for the 21st Century: A Legacy for Users.”  (“SAFETEA-LU”)  These programs 

allocate money to the states for the specific purpose of improving safety at public highway-
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railroad grade crossings  The FHWA administers the distribution of Section 130 funds.  The 

statute and implementation regulations generally provide that funds for grade-crossing safety 

improvements are available at a 90 percent Federal share, with the remaining 10 percent to be 

paid by the State, local authorities and/or the railroad.  The Federal share may amount to 100 

percent for projects such as signage, pavement markings, active warning devices, the elimination 

of hazards and crossing closures. 

MN/DOT has a strong and successful program for evaluating and implementing projects 

to improve safety at railroad-highway grade crossings.  Applicants understand the existing 

program and process for grade crossing safety improvements in Minnesota, and they have 

consistently cooperated with MN/DOT and FHWA in the implementation of this program.  As 

discussed above, federal law establishes that federal funding pays for 90% of such grade crossing 

improvements, and state and local governments and rail carriers are responsible for the 

remaining 10%.  See, e.g., MN/DOT Office of Freight and Commercial Vehicle Operations, 

Railroad-Highway Grade Crossing Safety Improvement Program – Project Development Process 

(2007).  Allocation of responsibility for that 10% is determined under applicable state and 

federal law and rules.  In general, the states (here MN/DOT) have responsibility and authority to 

determine which grade crossing improvements are funded by the state’s allocated federal 

monies.  Applicants will continue to cooperate with MN/DOT and other state and local 

government agencies in evaluating and implementing public highway grade crossing safety 

improvements in accordance with the provisions and requirements of applicable law, including 

provisions concerning funding responsibility.43 

                                                 
43 The condition requested by MN/DOT would require Applicants to implement grade crossing upgrades and 
improvements “as deemed necessary by MN/DOT, with cost-responsibility as determined by MN/DOT.”  As 
Applicants have explained, criteria for evaluation and implementation of grade crossing safety improvements are 
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MN/DOT’s comments are somewhat ambiguous.  If the agency is seeking in this 

proceeding the power to override the established regulatory and funding scheme governing grade 

crossing safety improvements, Applicants strongly oppose that proposal.  There is no evidence in 

the record that would remotely support such extraordinary intervention by the Board in the rail 

safety programs administered by FHWA and the States.  If, on the other hand, MN/DOT’s 

comment is meant to seek assurance that, following the proposed transaction, Applicants will 

continue to work and cooperate with MN/DOT’s grade crossing safety improvement program in 

the same manner they have in the past, Applicants reaffirm their commitment to such continued 

cooperation. 

3. Wisconsin DOT (“WisDOT”) 

WisDOT compliments CPR on its current freight service and cooperation with Amtrak on 

passenger service.  “CPR works diligently to provide superior freight service to Wisconsin 

customers and provides outstanding service to Amtrak.”  WisDOT Comments at 1.  Indeed, 

WisDOT correctly notes that Amtrak’s Hiawatha Service operating between Milwaukee and 

Chicago “routinely enjoys the best on-time performance of any train in the Amtrak system.”  Id. 

Nevertheless, WisDOT proposes that approval of the transaction be subject to no fewer 

than six conditions:  (1) that CPR provide information about specific improvements that will be 

made on the line between Davis Jct. and Janesville, WI; (2) that CPR provide information as to 

whether the line from Davis Jct. to Janesville is currently capable of handling rail cars loaded to 

                                                                                                                                                             
specified by federal and state law and regulations, and funding responsibility is also determined by federal and state 
law.  MN/DOT’s comments suggest that it may be seeking to alter the grade crossing safety program and funding 
formulas established by federal law, giving MN/DOT greater authority, particularly with respect to funding, than it 
has  under applicable law and regulations.  Although Applicants will certainly continue to participate in the FHWA-
MN/DOT program in accordance with the provisions of state and federal law, they do not agree to expansion of 
MN/DOT’s authority beyond that provided by existing law.  There is certainly no basis for the STB to impose a 
condition that would alter the provisions and requirements of governing federal grade crossing law and programs 
administered by the FHWA. 
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286,000 pounds and identify deficiencies if it is not; (3) that the Board ensure that any 

Environmental Impact Statement (“EIS”) prepared if CPR moves forward to construct lines to 

serve the PRB consider primary, secondary and cumulative impacts on lines and communities in 

Wisconsin; (4) that CPR clarify the impact of a routing protocol between CPR and CN 

announced November 1, 2007; (5) that the Board ensure that CPR negotiates in good faith with 

carriers who have trackage rights over any of the Applicants to provide alternative routings, if 

traffic levels proposed by CPR will degrade services provided by these other carriers; and (6) 

that the Board ensure that neither CPR nor IC&E will increase speeds on any of their lines 

through Wisconsin until such time as grade crossing warning devices at at-grade crossings are 

determined by the Wisconsin Office of the Commissioner of Railroads to provide adequate 

warning for the proposed speed. 

WisDOT submitted no evidence in support of any of its proposed conditions.  Those 

conditions are unrelated to any anticipated competitive impact of the transaction.  Indeed, as the 

Application demonstrated, CPR and DME do not serve any common points in Wisconsin.  

Williams V.S. at 7.  Accordingly, the proposed transaction will not result in a diminution of 

competition anywhere in Wisconsin, and there is no legal basis to impose the conditions 

requested by WisDOT. 

Although there is no nexus between the proposed transaction and any of the conditions 

sought by WisDOT, to eliminate disputes Applicants provide in these Reply Comments the 

information WisDOT seeks in its requested condition Nos. 1, 2 and 4.  In response to the first 

two requested conditions, Applicants provide the following information concerning the 

Janesville line. 
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IC&E installed 10,000 new ties on the line segment between Beloit and Janesville in 

2007.  Graham Reply V.S. at 21.  IC&E’s capital budget for 2008 includes approximately 

$475,000 for repair and maintenance of the line, including approximately 3000 ties, ballast work, 

and bridge repairs.  Id. at 21-22.  Because IC&E does not own the segment of the line between 

Rockford, IL and Davis Jct., IL (it operates on trackage rights over the Illinois Railway), 

Applicants do not have the right to make improvements to that line segment.  Id. at 21. 

In the short term, Applicants do not plan any further upgrades to the Janesville line.  Id. at 

22.  Currently, the line does not have the capacity to handle rail cars loaded to 286,000 pounds.  

The volume and type of traffic moving over the line are not sufficient to warrant the investment 

that would be necessary to upgrade the line to 286,000 pound capacity.  Id.  If changes in traffic 

volumes or market conditions, or other circumstances warrant it at any time in the future, 

however, Applicants would be willing to consider reasonable improvements or upgrades 

commensurate with such changes.  Id. 

WisDOT’s third proposed condition – that the environmental review to be conducted if 

CPR determines to move forward with the PRB project include consideration of impacts on 

Wisconsin communities – is premature.  Applicants have not yet made any decision regarding 

the PRB Project.  Moreover, the Board has already determined to impose conditions on any 

decision authorizing the proposed transaction (1) precluding transportation of coal unit trains 

originating on new PRB lines operated by IC&E and/or CPR until the Board has conducted an 

environmental review and issued a final decision addressing the environmental impacts of such 

operations, and (2) requiring Applicants to notify the Board of their intent to begin construction 

of the PRB lines and to submit to the Board projections regarding movement of DM&E PRB 

coal traffic so that environmental review can begin.  Decision No. 9 issued April 4, 2008, at 9. 
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In response to WisDOT’s request for information concerning the impact of the CP/CN 

routing protocol on traffic through Wisconsin, CPR provides the following summary.  On 

November 1, 2007, CPR and CN announced a new routing protocol designed to expedite the 

movement and exchange of interline traffic through certain gateways (the “Joint Routing 

Protocol” or “JRP”).  This Joint Routing Protocol is designed to provide customers with the most 

efficient routes for their traffic, regardless of line ownership.  Graham Reply V.S. at 21.  CPR 

anticipates that the JRP will not have any appreciable effect on rail traffic flows through the State 

of Wisconsin.  Id.  Nor will the proposed transaction have any effect on the movement of traffic 

under the JRP, because the JRP does not apply to movements to or from points on the DME 

system (e.g., IC&E lines through Wisconsin).  Id.  This explanation should satisfy WisDOT’s 

request and eliminate any need for imposition of a “condition” concerning information pertaining 

to the routing protocol. 

WisDOT’s request that the Board require Applicants to negotiate in good faith with 

carriers who have trackage rights over any of the Applicants to provide alternative routings, if 

traffic levels proposed by CPR will degrade services provided by these other carriers is 

unwarranted and unsupported by any evidence.  There is no evidence in the record that traffic 

levels following the transaction will degrade services provided by other carriers on any CPR 

lines (in Wisconsin or elsewhere).  The only reference to this issue in the record is wholly 

unsupported speculation by WSOR that potential future congestion could occur on CPR lines.  

As discussed above, WSOR has withdrawn its request for conditions, and now supports the 

proposed transaction.   

Finally, the condition WisDOT requests to address potential future increases in the speed 

of trains operating in Wisconsin should be rejected for the same reasons as the similar conditions 
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sought by MN/DOT (discussed above).  The proposed transaction would not result in any 

increase in current train speeds over Applicants’ lines in Wisconsin.  Absent a demonstrated 

nexus between the transaction and the impacts WisDOT seeks to mitigate, the condition 

WisDOT seeks to address those impacts is not warranted.  Moreover, like the similar conditions 

sought by MN/DOT, the condition sought by WisDOT needlessly invites the Board to intervene 

in a well-established regulatory system and program cooperatively administered by agencies of 

the U.S. Department of Transportation, state governments and the nation’s rail carriers to 

administer and finance federal railroad highway crossing safety programs.  CPR, DM&E and 

IC&E abide by FRA safety regulations and cooperate in the programs administered by the 

FHWA and States to improve safety at public grade crossings, and they will continue to do so 

following the transaction.  Even if WisDOT had demonstrated that the proposed transaction will 

cause increased train speeds in Wisconsin – which it has not – there would be no reason for the 

Board to intervene in the existing, ongoing regulation of grade crossing safety in Wisconsin. 

In sum, of WisDOT's six requested conditions, three are obviated by the information 

Applicants have provided, one has already been addressed by the Board's decisions regarding the 

process of environmental review of the potential PRB line project, and one is clearly within the 

core jurisdiction and responsibility of FRA, FHWA, and cooperating state agencies and their 

well-established rail safety programs.  WisDOT's sole remaining request for a condition is based 

upon speculation that, at some future time, increased CPR traffic levels on unspecified lines may 

cause service problems for other carriers – a premise for which WisDOT has not even attempted 

to provide any supporting evidence, and which has no evidentiary basis in the record. 
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D. Unions 

The proposed transaction is essentially end-to-end, and it is not expected to have 

significant effects on the work forces of SOO, D&H, DM&E, or IC&E.  Applicants plan to 

implement only one operational change that will potentially have an affect on employees – a 

rerouting of certain trains that currently operate between Huron, SD and Chicago.  As explained 

in the Verified Statement of witness Frankenberg at 4-5, this rerouting will affect a handful of 

IC&E train and engine service employees by reducing the number of such employees who draw 

their assignments at two locations in Iowa.  However, there is currently sufficient work available 

on IC&E for all of the carrier’s active train and engine service employees, and it is not 

anticipated that any active employee will be unable to hold a position as a result of this change.  

Applicants do not anticipate making any significant operational changes that would adversely 

affect employees during the three years following consummation of the proposed transaction.  In 

any event, should any of Applicants’ employees be adversely affected as a result of 

implementation of the transaction, they will have the benefit of the New York Dock protective 

conditions.   

Applicants are mindful of their obligations under the New York Dock conditions, and 

certainly will give notice and negotiate implementing agreements when the conditions require.  

However, implementation of the proposed transaction is not expected to result in significant 

consolidation of facilities or train operations, and there is no inconsistency with existing labor 

agreements.   
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1. Brotherhood of Maintenance of Way Employees Division of the 
International Brotherhood of Teamsters (“BMWED”) and The 
Brotherhood of Railroad Signalmen (“BRS”) 

BMWED represents maintenance of way employees of SOO and D&H.  BRS represents 

signal employees of SOO and D&H.  Employees in the corresponding crafts on DM&E and 

IC&E are not represented. 

In their jointly filed comments, BMWED and BRS state that they “take no position on the 

proposed transaction at this time.” 

2. International Brotherhood of Electrical Workers (“IBEW”), 
International Association of Machinists and Aerospace Workers 
(“IAM”), National Conference of Firemen & Oilers-SEIU (“NCFO”), 
American Train Dispatchers Association (“ATDA”), and Brotherhood 
of Locomotive Engineers, a Division of the Rail Conference of the 
International Brotherhood of Teamsters (“BLET”) 

Five unions – IBEW, IAM, NCFO, ATDA, and BLET – have jointly filed comments.  

These unions do not oppose the proposed transaction, but collectively say:  “We take no position 

as to whether the Application should be approved.”  They do individually raise matters of 

particular concern to them, which are discussed below. 

(a) IBEW, IAM, and NCFO 

IBEW, IAM, and NCFO represent employees of SOO and D&H who work in various 

mechanical department crafts.  IBEW also represents communications workers on SOO and 

D&H.  Employees who perform mechanical and communications work on DM&E and IC&E are 

not collectively represented.   

Although these three unions acknowledge Applicants’ statement that they “do not 

currently envision any DME facility rationalization with CPR,” the unions assert that they “are 

concerned that CPR may use the transaction as a basis for transferring work and employees from 

represented locations on CPR to unrepresented locations on DME.”  They ask the Board “to 
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ensure that employees of CPR they represent are as well protected from any adverse effects of 

the transaction as are the unrepresented employees of DME.”  Comments of IBEW, et al., at 3.  

The unions cite but do not comment on, and certainly do not object to, Applicants’ statement that 

they expect to use existing CPR shop facilities “as a backup to the existing DME mechanical 

operations for locomotive and/or car repairs that are beyond DME’s current capabilities” (id., 

quoting Operating Plan at 33).  Use of CPR’s shop facilities in this fashion would benefit CPR’s 

employees who are represented by these unions, by increasing the amount of work available for 

them to perform.  

No action beyond the application of the New York Dock conditions to the proposed 

transaction is warranted by the joint comments of these unions.  Applicants have no plans to 

consolidate mechanical functions of SOO and DME.  However, if, in the future, in their 

continuing implementation of the proposed transaction, Applicants decide to make operational 

changes in their mechanical functions, all the employees who may be adversely affected – 

whether employees of SOO or DME – will be protected by the New York Dock conditions 

imposed on the transaction.  If the protective conditions should, in the future, require the giving 

of notice and negotiation of an implementing agreement, Applicants will, of course, give the 

appropriate notice to the affected employees and unions, and will make the operational changes 

in accordance with the conditions. 

(b) ATDA 

ATDA represents SOO employees working in Minneapolis who dispatch trains on SOO 

and D&H.  DM&E and IC&E trains are dispatched by Operations Supervisors at Sioux Falls, SD 

and Kansas City, MO, who are not represented.  ATDA cites Applicants’ statement that they do 

not currently plan significant changes in train dispatching, but the union expresses concern that 
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CPR may undertake “future consolidations” not currently foreseen.  ATDA asks the Board to 

ensure that the train dispatchers it now represents “are as well protected from potential adverse 

future effects of the control transaction as are employees of DME.”  Comments of IBEW, et al., 

at 4. 

No action beyond the application of the New York Dock conditions to the proposed 

transaction is warranted by ATDA’s comments.  Applicants have no plans to consolidate the 

dispatching functions of SOO and DME.  However, if, in the future, in their continuing 

implementation of the proposed transaction, Applicants decide to make operational changes in 

their dispatching functions, all the employees who may be adversely affected – whether 

employees of SOO or DME – will be protected by the New York Dock conditions imposed on the 

transaction.  If the protective conditions should, in the future, require the giving of notice and 

negotiation of an implementing agreement, Applicants will give the appropriate notice and will 

make the operational changes in accordance with the conditions. 

(c) BLET 

BLET represents locomotive engineers employed by SOO and D&H and all operating 

craft employees of IC&E.  (Operating craft employees of DM&E are represented by the United 

Transportation Union.) 

BLET observes that Applicants have stated that they intend to eliminate two daily IC&E  

trains operating between Owatonna, MN and Chicago, a change that will affect some BLET-

represented IC&E operating craft employees.  BLET asks the Board to hold Applicants to their 

representation that employees who are adversely affected by this operational change will be 

protected by the New York Dock conditions; and BLET also asks the Board to apply New York 
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Dock “to every employee BLET represents on both the IC&E and the CPR properties.”  

Comments of IBEW, et al., at 4. 

The short answer to BLET’s request is that the New York Dock conditions will apply to 

all employees of Applicants’ railroads who may be adversely affected as a result of 

implementation of the proposed transaction.  Applicants have explained that a few BLET-

represented IC&E employees, who currently report at Mason City, IA and Dubuque, IA, will be 

affected by the one change in train operations that Applicants propose to implement.  Applicants 

have also explained that these employees have seniority covering all of IC&E’s territory, and 

that it is expected that there will be sufficient work available on IC&E for all of the carrier’s train 

and engine service employees.  V.S. Frankenberg at 4-5.  In any event, if any current IC&E 

employees should be adversely affected as a result of the planned operational change, they will 

have New York Dock protection.   Id.  If, in the future, other BLET-represented employees of 

Applicants’ railroads should be affected by operational changes made in the course of 

implementing the proposed transaction, they, too, will have New York Dock protection.  No other 

relief is requested by BLET, and none would be warranted. 

3. United Transportation Union (“UTU”) 

UTU, which represents train service employees of SOO and D&H and all operating craft 

employees of DM&E, has not filed comments in this proceeding.  However, comments have 

been submitted by two UTU affiliates:  a local union that represents train service employees on a 

portion of SOO, and the head of a general committee in Vancouver, Washington, that represents 

certain BNSF Railway train service employees (but no employees of Applicants). 
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(a) UTU Local 911  

UTU Local 911, which represents train service employees on a portion of SOO, has 

submitted comments asking the Board in general terms to impose protective conditions for the 

benefit of SOO employees. 

Local 911 seeks relief in connection with two hypothetical circumstances it claims to 

envision, in which SOO employees might lose work to DM&E or IC&E train crews.  First, Local 

911 asks that DME crews not be allowed to operate DME trains “out of the Minnesota City 

[MN] gateway onto the CP Rail main line,” other than through the use of existing trackage 

rights.  Comments of Local 911 at 1.  Local 911 does not suggest how such operation might 

occur in the absence of either (1) a consolidation of work that would be subject to the New York 

Dock requirement of notice and an implementing agreement or (2) a new grant of trackage rights 

by SOO to DM&E or IC&E, which would carry its own employee protective conditions.  In 

either event, any affected employees of SOO would be protected by the appropriate protective 

conditions.  

Second, Local 911 expresses concern that existing operations by IC&E between St. Paul 

and Kansas City might be expanded, diverting traffic from SOO and reducing the work available 

to SOO train service employees.  Local 911 wants its members to share in this putatively 

expanded IC&E work.  Id.  This is a nonexistent problem of Local 911’s own invention.  As an 

initial matter, SOO does not currently operate train service between the Twin Cities and Kansas 

City, so the work of SOO train service employees does not involve any such traffic.  Moreover, 

Applicants have no plans to shift existing traffic from SOO trains to IC&E trains.  However, the 

short answer to Local 911, again, is that if SOO and DME should, in the future, decide to carry 

out an operational change that is not now foreseen and that amounts to implementation of the 
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proposed transaction, concerns such as those raised by Local 911 are among the matters that 

would appropriately be handled in the course of negotiating implementing agreements under the 

protective conditions. 

Finally, Local 911 apparently wants the Board to direct that train service jobs on IC&E 

lines, now conducted by IC&E using its own employees, should be taken away from those 

employees (who are BLET-represented) and given to SOO employees (who are UTU-

represented), because the IC&E lines were once part of SOO’s system.  Id. at 2.  However, the 

lines in question were divested by SOO in 1997 and have not been part of the SOO system for 

more than a decade.  Local 911’s misconceived request seems to assume, contrary to fact, that 

CPR intends to absorb IC&E into CPR’s existing SOO operations, and that IC&E trains will 

simply become SOO trains.  As Applicants have explained, upon consummation of the proposed 

transaction, IC&E’s lines will continue to be operated by that carrier, not by SOO.  IC&E will 

continue to operate its own trains and will continue to employ its own employees.  SOO will not 

operate IC&E’s trains.  Moreover, there is no aspect of the proposed transaction that could serve 

as a basis for dispossessing IC&E’s employees of their work or transferring work from a BLET-

represented craft to UTU representation.  Representation matters are, in any event, exclusively 

within the jurisdiction of the National Mediation Board. 

(b) Jay L. Schollmeyer, General Chairman of UTU/GO-386 

Jay L. Schollmeyer, General Chairman of United Transportation Union-General 

Committee of Adjustment GO 386 (“UTU/GO-386”), an affiliate of UTU located in Vancouver, 

Washington, has filed argument in opposition to the proposed transaction, supported by a 

verified statement.  Mr. Schollmeyer’s General Committee represents train service employees on 
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some lines of BNSF Railway, but it does not represent any employees of SOO, D&H, DM&E, or 

IC&E.   

Mr. Schollmeyer disputes the Board’s preliminary determination to act on the 

Application in this proceeding while deferring analysis of the potential environmental impacts of 

moving Powder River Basin coal over the lines of CPR, should Applicants decide in the future to 

implement DM&E’s authority to build a new line into the PRB.  Mr. Schollmeyer’s objection in 

this regard was resolved, however, in Decision No. 9 in this proceeding (served April 4, 2008), 

in which the Board confirmed the approach to environmental review that it had preliminarily 

adopted.   

Mr. Schollmeyer also contends, without any evidentiary support, that the Board should 

find that the proposed transaction will have anticompetitive effects.  Applicants have thoroughly 

addressed the competition issues elsewhere, both in the Application and in this Reply 

submission.   

Mr. Schollmeyer more candidly acknowledges, in his Verified Statement, that he opposes 

CPR’s acquisition of control of DM&E and IC&E because he believes the acquisition “would be 

adverse for BNSF train and engine service employees.”  In particular, he speculates there could 

be a diversion of BNSF traffic to CPR routes.  V. S. Schollmeyer at 2.  However, Mr. 

Schollmeyer does not ask for the imposition of protective conditions for the benefit of BNSF 

employees, saying that he lacks “a full understanding as to the probable consequences of the 

transaction upon BNSF employees.”  Id. at 4.  In fact, there is no evidence in the record of this 

proceeding that would support a finding that there will be any consequences with respect to the 
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employees who are represented by Mr. Schollmeyer’s committee, or any other BNSF 

employees.44   

E. Mayo Clinic 

1. Introduction 

Before discussing the Mayo Clinic’s (“Mayo”) specific comments in more detail, it is 

important to reiterate some foundational principles and to establish the context in which the 

Board should evaluate Mayo’s comments and requests for conditions.  First, as a threshold 

matter, the Board only imposes conditions on its approval of a proposed transaction in order to 

address harms or conditions that are caused by the transaction, not to address pre-existing 

conditions that are unrelated to the transaction.  CN/DMIR, supra, 2004 WL 761305, at *9, *13; 

CN/IC, supra, 4 S.T.B. at 141-42 & n.72.  Here, DME’s safety performance, its safety culture, 

and the condition of its track and infrastructure are all pre-existing conditions that are not in any 

way attributable to the proposed transaction.  In fact, the reality is the polar opposite.  Far from 

causing DME’s historical safety difficulties, the proposed transaction will ameliorate those 

conditions and have myriad positive benefits and effects on the safety and efficiency of DME’s 

operations.  Mayo does not deny that safety benefits and improvements will result from approval 

of the transaction.  As the Board recently summarized, “approval of the proposed transaction 
                                                 
44 There would be no basis for extending New York Dock protection to BNSF employees, in any event.  The Board, 
like the ICC before it, has routinely rejected requests by labor unions and their affiliates, including Mr. 
Schollmeyer’s General Committee, that New York Dock protection be afforded to employees of nonapplicant 
carriers.  E.g., Canadian Nat’l Ry.–Control—Ill. Cent. Corp., 4 S.T.B. 122, 165-66 (1999) (rejecting request of UTU 
General Committee of Adjustment 386 for protection of, inter alia, employees of BNSF, a nonapplicant carrier, and 
observing that “labor protection was intended to cushion the impact on employees of merger-related restructuring of 
the carriers for which they work, not to insulate employees from competitive impacts of mergers not involving their 
employers”); CSX Corp.–Control and Operating Agreements–Conrail Inc., 3 S.T.B. 196, 332 (1998) (rejecting UTU 
request for application of New York Dock conditions to employees of D&H, a nonapplicant carrier, and stating that 
“the ICC, the Board, and the courts have consistently ruled that the employees of a nonapplicant carrier . . . are not 
entitled to labor protection under 49 U.S.C. 11326” (footnote omitted)); see also, e.g., Lamoille Valley R.R. v. ICC, 
711 F.2d 295, 323-24 (D.C. Cir. 1983) (Congress did not contemplate the protection of employees of nonapplicant 
railroads). 
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would likely lead to improvements that would enhance the safety of train traffic through 

Rochester and elsewhere on the DM&E system . . .” STB Dkt. No. 35081, Decision No. 9 at 8 

(served April 4, 2008).  

Second, most of Mayo’s requested conditions concern matters at the heart of the 

jurisdiction, responsibility, and expertise of FRA, FHWA and other transportation safety 

agencies, such as highway-rail grade crossing protection and signaling, safety devices, track 

safety standards, maximum speeds for track, and operating practices.  See Graham Reply V.S. at 

3, 9-10.  There are well-established processes and programs conducted by those agencies that 

address most of Mayo’s concerns.  For example, with respect to public grade crossing safety and 

protections (the subject of two of Mayo’s requested conditions), FHWA, in cooperation with 

state transportation agencies, administers a comprehensive, detailed program involving the 

inventorying, study, analysis, ranking, and evaluation of rail grade crossings throughout the 

nation.  See 23 U.S.C. § 130; 23 C.F.R. Part 924.  Based upon a thorough, multi-factor analysis, 

the cognizant state agency prioritizes grade crossing safety improvement and selects projects for 

implementation and funding each year.  See id; Railroad-Highway Grade Crossing Handbook, 

FHWA (2d ed. 2007) (lengthy manual describing program and procedures for evaluation, 

selection, implementation and funding of highway grade crossing projects).  Those projects are 

implemented, funded, and reviewed through cooperative efforts of FHWA (which provides the 

bulk of the funding), FRA, state and local governments, and rail carriers.   

Mayo, a private non-governmental entity, is effectively asking the Board to preempt these 

orderly, well-established processes – run cooperatively by multiple federal and state government 

transportation agencies with clear statutory responsibility for these matters at the intersection of 

rail and highway safety – and direct Applicants to take specific actions to address Mayo’s 
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concerns.  Such precipitous action would be unwarranted and inconsistent with the statutory and 

regulatory schemes governing grade crossings and other aspects of railroad safety.  There is no 

reason for the Board to inject itself into these processes and programs conducted by expert 

agencies and designed to evaluate safety issues and prioritize and implement competing safety 

projects based on consistent application of neutral, objective safety criteria.  If Mayo believes 

that grade crossing safety improvements are needed in the vicinity of its facilities, it should seek 

to participate in those processes in consultation with FHWA, FRA, MN/DOT and other 

responsible agencies.   

Third, most of the concerns expressed by Mayo are simply an attempt at a second or third 

bite at the same apple – safety and environmental matters related to the DM&E line through 

Rochester.  Mayo had more than ample opportunity to air its safety concerns regarding the 

operation of the DM&E in the DM&E PRB Construction case45, and it raises few new concerns 

here.  See Decision No. 9 at 6 (“[T]he suggestions of Mayo . . . that the Board should revisit the 

potential impacts of increases in train traffic on Rochester . . . or Mayo ignore the thorough 

environmental review that has taken place, and are untimely.”).  Indeed, some of Mayo’s 

requested conditions are little more than an effort to impose on Applicants today a variant of 

conditions the Board has already imposed on DM&E in the event it decided to construct a line 

into the PRB.  As the Board noted in its decision rejecting Mayo’s request for a new NEPA 

analysis based on potential increases in ethanol traffic, 

                                                 
45 See Dakota, Minnesota & Eastern RR Corp. Construction Into The Powder River Basin, STB Fin. Docket No. 
33407 (Jan. 28, 2002); reversed and remanded in Mid-States Coalition for Progress v. STB, 345 F.3d 520 (8th Cir. 
2003); Dakota, Minnesota & Eastern RR Corp. Construction Into The Powder River Basin, STB Fin. Docket No. 
33407 (Feb. 13, 2006); upheld in Mayo Foundation v. STB, 472 F.3d 545 (8th Cir. 2006) (herein collectively 
“DM&E PRB Construction”). 
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Mayo’s concerns about safety due to potential increased ethanol 
traffic through Rochester do not warrant preparation of NEPA 
documentation of the proposed acquisition . . . or the imposition of 
additional environmental conditions should the proposed 
transaction be approved.  Safety was a paramount concern in the 
environmental analysis in DM&E PRB Construction, and 24 of the 
environmental conditions imposed by the Board in that case will 
adequately address the potential safety concerns raised during the 
EIS process if DM&E decides to build into the PRB. 

Decision No. 9 at 7, STB Dkt. No. 35081 (emphasis supplied). 

Fourth, Mayo’s comments fail to acknowledge the very substantial safety improvements  

made by DM&E over the last several years, and DM&E’s continuing obligation to comply with 

all FRA and DOT safety and security regulations.  See generally Graham Reply V.S. at 1-4.  

Mayo’s comments indicate that its primary concern is DM&E track condition and maintenance.  

Mayo highlights its perceived importance of this concern by noting that the one remaining 

element of the DM&E Safety Compliance Agreement (“SCA”) that had not yet been terminated 

by FRA concerned track inspection and maintenance.  Mayo Comments at 12.  What Mayo 

failed to note was that, approximately three weeks before Mayo filed its comments, FRA did, in 

fact, terminate that last remaining condition, and the entire SCA, eight months ahead of schedule.  

See Appendix J; Graham Reply V.S. at 1-4  Thus, prior to Mayo’s filing, the FRA’s independent 

review and analysis determined that DM&E’s safety performance had improved sufficiently to 

allow termination of the special safety review and oversight conditions established 2 ½ years 

earlier.  

Fifth, Applicants directly address in these comments Mayo’s concern that Applicants 

have not provided sufficient detail concerning whether and when capital improvements will be 

made to DM&E track in the Rochester area.  As discussed in more detail below and in the Reply 

Verified Statement of Vern Graham, Applicants’ capital budget provides for significant capital 
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investments in the DM&E line between Owatonna and Rochester in 2009, the first year 

following the Board’s scheduled decision regarding the proposed transaction. See Graham Reply 

V.S. at 6-10.  Moreover, as part of its existing capital plan, DM&E will make capital investments 

in that same line (the Waseca Subdivision) this year (2008).  As a result of Applicants’ capital 

investments over the next two years, the DM&E line from Owatonna through Rochester will be 

upgraded to FRA Class 3 track, capable of safely accommodating trains at speeds of up to 40 

MPH.  See id. at 6-10, 13.  This capital investment commitment eliminates the main factual 

premise for Mayo’s safety arguments – the contention that DM&E track in and around Rochester 

is in such poor condition that it poses an unacceptable risk of train accidents or derailments that 

might potentially result in the release of hazardous materials. 

Finally, Mayo’s various hypothetical illustrations and arguments about potential 

hazardous materials incidents obscure one essential fact: very few hazardous materials move 

through Rochester by rail.  In each of the last two years,[                                                    ]  

was the sum total of all hazardous materials that DM&E moved through Rochester.  Graham 

Reply V.S. at 4.  Contrary to Mayo’s suggestion, DM&E moved no cars carrying propane 

through Rochester in either of those  years.46  Given the minuscule volume of TIH shipments 

through Rochester and Applicants’ planned capital improvements to the track through Rochester, 

Mayo’s concerns about the likelihood of a TIH release from a DM&E car are overstated at the 

very least.47  Moreover, as the Board has accurately observed, “Mayo also fails  to recognize that 

                                                 
46 As the Graham analysis illustrates, DM&E has had very few accidents in Rochester.  [       ] 
[                                                                                                                                                                      ] 
[                                                                                                                                                             ] 
[                                                                                                                                                                       . 
47As explained below, Applicants do project that, due to growth in ethanol production and demand, some volume of 
ethanol (a hazardous material, but not a TIH) may move through Rochester in the future. 
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DM&E, like any other railroad, must comply with all Department of Transportation regulations 

covering transportation safety, security, and the handling of hazardous materials on its existing 

line, which goes through Rochester.”  Decision No. 9 at 7. 

2. Summary of Mayo’s Concerns and Applicants’ Response 

Mayo asserts that DM&E operates over substandard tracks in some places and has a poor 

safety history and culture, and that CPR’s proposals to ameliorate these problems may be 

insufficient and implemented over too long a period of time.  Mayo also questions CPR’s 

projections of the volume of hazardous materials (including ethanol) that will move through 

Rochester, MN (where Mayo is located) following the proposed transaction.. 

Applicants are sensitive to the railroad safety issues raised by Mayo.  Indeed, an 

important benefit of the proposed transaction will be the introduction onto DME of practices and 

technologies that have made CPR one of the safest railroads in North America (with the fewest 

reportable train accidents of any railroad over the past decade).  As Mayo acknowledges, CPR 

and Mayo have already commenced discussions concerning these issues on their own initiative.  

Mayo Comments at 18.  CPR looks forward to continuing to work with Mayo and relevant 

government agencies to develop reasonable cooperative solutions to address Mayo’s concerns.  

See Graham Reply V.S. at 3.  As demonstrated below, however, there is no basis for the Board to 

impose any of the conditions requested by Mayo. 

Several of Mayo’s proposed conditions seek mitigation of impacts related to the PRB 

project.  The Board has already imposed conditions to mitigate impacts on Rochester if the PRB 

line is built.  See DM&E PRB Construction.  There is no need to reimpose those conditions here 

and certainly no basis to modify them.  See Decision No. 9 at 6-7. 
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Mayo’s conditions are largely directed at existing safety conditions on the DM&E.  For 

example, Mayo repeatedly argues that DM&E operates over substandard track in many places 

and that DM&E’s safety record is poor.  See Mayo Comments at 4-5, 8, 12-13.  These 

complaints plainly pre-date the proposed transaction and do not justify the requested conditions.  

While Mayo acknowledges that the proposed transaction would permit CPR to improve track 

conditions and safety on he DME (Mayo Comments at 14), it repeatedly argues that CPR is not 

planning to devote sufficient resources to address these problems (id. at 3-4, 14-16) and that the 

steps CPR plans to take may not be sufficiently expeditious (id. at 4, 8,17).  As a matter of law, 

the mitigation of a pre-existing harm or risk does not justify the imposition of conditions on this 

transaction.  CN/IC, supra; CN/DMIR, supra.  Mayo has not met its burden of showing that the 

proposed transaction will cause any harm (much less any harm to competition). 

With respect to Mayo’s concern about DME track conditions, CPR has committed to 

invest at least $300 million in additional capital (over and above DME’s projected capital 

budget) over the next several years to upgrade DME’s track and structures.  See Graham Reply 

V.S. at 6-10; Application Operating Plan at 36-37; SIP at 89-90.  This capital investment will be 

used to make significant improvements to DME infrastructure, which in turn will improve the 

efficiency of DME operations and the safety of the DME system, all in a relatively short period 

of time.  One effect of this additional investment will be to increase total capital spending on 

improvements to the DME system (previously planned DME capital spending plus additional 

CPR capital spending) to approximately $100 million annually in each of the first three years 

following approval of the transaction.  Graham Reply V.S. at 10. 

Despite this extraordinary capital commitment, Mayo complains that Applicants’ Safety 

Integration Plan does not provide sufficient detail to allow it to determine when Applicants plan 



CPR-14   DME-14 
PUBLIC VERSION 

 

 76 

to make capital investments to improve and upgrade track in the Rochester area.  Mayo 

Comments at 16-17.  CPR has been working diligently to assess the capital needs and priorities 

for the DME system since the filing of the Application last fall.  Such needs assessments and 

capital budgeting are time-intensive processes, particularly where, as in this case, a carrier must 

familiarize itself with a 2500-mile rail network with significant capital needs.  In addition, the 

process has been made somewhat more difficult by the fact that DME is in a voting trust during 

the pendency of the Application and CPR has carefully avoided any activity that could be 

perceived as seeking to prematurely exercise control over the operations of DME.  Despite these 

difficulties, CPR’s review and capital planning process has now progressed to the stage at which 

CPR has determined the nature and timing of planned capital expenditures on track and 

infrastructure in the Rochester area. 

Applicants have included in their capital plans for 2008 to 2010 (DME’s existing capital 

plan for 2008 and CPR’s plan for 2009-10) funds to rehabilitate and upgrade the DM&E line 

from Owatonna through Rochester to FRA Class 3 track.  This includes, among other 

improvements, the installation of approximately 30 miles of continuous welded rail (“CWR”) in 

the vicinity of Rochester and 10 miles of CWR in and around Owatonna.  Improvements 

scheduled to be completed in 2009 (and which DME plans to begin in 2008) will bring the 

DM&E track from Owatonna through and beyond Rochester up to Class 3 standards, enhancing 

the safety of that line and allowing greater train velocity.  In total, during the three-year period 

from 2008 to 2010, Applicants will make capital investments totaling approximately [     ]  

[      ] to improve and upgrade DM&E’s Waseca subdivision (from Owatonna to Minnesota  

City).  This commitment fully addresses Mayo’s concerns about the condition of DM&E track in 

and through Rochester.  It also addresses the concern expressed by the City of Owatonna 
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regarding track conditions in and around Owatonna.48 And, as explained below, these planned 

improvements also address Mayo’s concerns about transportation of hazardous materials on the 

line that goes through Rochester, and obviates Mayo’s requested speed limit condition. 

Mayo also expresses a related concern about potential future routing of cars containing 

hazardous materials through Rochester.  As Mayo’s comments acknowledge, the nascent market 

for ethanol transportation is dynamic and evolving, and the lines of DME are at the epicenter of 

U.S. ethanol production.  See Mayo Comments at 9-11; Anderson Reply V.S. at 7-9; Graham 

Reply V.S. at 4-8.  As new ethanol plants come on line and other projects are abandoned, 

demand for ethanol develops and shifts in various geographic regions.  Under these 

circumstances,  it is difficult to project with precision either the volume of ethanol that will be 

transported by rail, or the destinations to which it will be transported.  See Anderson Reply V.S. 

at 9-10; Graham Reply V.S. at 4-5.   

Based on developments since the filing of the Application last October, and Applicants’ 

continuing assessment of potential ethanol traffic flows and DME’s potential share of that traffic, 

Applicants have revised their projections of potential ethanol traffic volumes that may move over 

DME and CPR in the future, and the destinations to which that traffic may move.  See Anderson 

Reply V.S. at 7-9.  Applicants now project that greater volumes of ethanol may flow from 

origins on the DME system (including new plants now scheduled to come on line in 2008 and 

2009) to the Chicago gateway.  Applicants now project they may move [                              ] 

[                                                                                                                                         ].  
                                                 
48The City of Owatonna, MN neither supported nor opposed the proposed transaction, but it expressed concern that 
Applicants were not able to advise it whether they intended to make capital investments to upgrade track in the 
Owatonna area.  Owatonna Comments at 6-7.  As discussed above, Applicants have now determined that, in  2008 
and 2009, they will make capital investments necessary to upgrade the track between in and around Owatonna to 
FRA Class 3 standards.  As a result of this and other investments, the DM&E track from Owatonna through 
Rochester will all be Class 3 track by the end of 2009.  Graham Reply V.S. at 22. 
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 Anderson Reply VS at 9-10; Graham Reply V.S. at 4-5.  [                                               ] 

[                                                                                                                                              ] 

[                                                                                                                                              ] 

Chicago in 2010.  Id.49  These revised projections represent the greatest volume of ethanol that 

might move over the DM&E to Chicago, absent construction and operation of additional new 

ethanol plants beyond those presently scheduled to open in 2008 – 2010.  Graham Reply V.S. at 

5; See Anderson Reply V.S. at 9-10.   

On the current DME system and under its existing operating plan, all of that projected 

ethanol traffic would turn south at Owatonna, MN and follow the IC&E line to Chicago.  

Graham Reply V.S. at 5-6.  Based upon Applicants’ projection of increased volumes of ethanol 

traffic on both IC&E and DM&E (with significantly greater volume increases projected for 

IC&E origins), and Applicants decision to improve and upgrade DM&E’s Waseca Subdivision 

in 2008 and 2009 (including the line segment through Rochester), [                                       ]  

[                                                                                                                                                ] 

[                                                                                                    ]  Id.; see Anderson Reply  

V.S. at 9-10.  [                                                                                                                     ] 

[         ]. 

                                                 
49 Projection of volumes and flows of ethanol traffic originating on DME is, at best, a very uncertain venture.  See 
Anderson Reply V.S. at 9-10.  As Witness Anderson emphasizes, the volumes of ethanol transported by DME and 
the destinations to which it may move depend on a number of variables, most of which are entirely outside 
Applicants’ control.  Id.  Applicants revised projections are thus necessarily rough estimates.  In order to reduce the 
likelihood of underestimating potential ethanol traffic that might be routed over the Waseca Subdivision, Applicants 
have used robust assumptions about ethanol traffic moving from DME to Chicago.  To be conservative, Applicants 
assumed, for the sake of these projections, that all of that potential DME ethanol traffic to Chicago would move east 
over the DM&E to Minnesota City, rather than turning south on the IC&E at Owatonna (the route of movement of 
eastbound DM&E ethanol traffic today). 



CPR-14   DME-14 
PUBLIC VERSION 

 

 79 

[                                                                                                                                  ]  

[              ] will depend on a variety of factors, including but not limited to the volume of  

ethanol traffic moving to Chicago, track conditions, operating considerations, and commercial 

and market considerations.  [                                                                                                  ] 

[                                                                                                                                                ]  

[                                                                                                                                              ]  

[                              ]  Graham Reply V.S. at 6.  As discussed above, upon completion of  

Applicants’ planned capital improvements in 2009, the track from Owatonna through Rochester 

will be new FRA Class 3 track. 

3. Applicants’ Response to Mayo’s Specific Proposed Conditions 

Mayo asks the Board to impose nine conditions on any approval of the transaction: (1) 

require Applicants “to install multiple grade separated crossings at mutually acceptable 

locations” after consultation with the FRA, FHWA, appropriate state and local transportation 

authorities, and the City of Rochester; (2) require CPR’s “upper management” to meet with 

representatives of the Mayo Clinic prior to “initiation of [PRB] project-related reconstruction 

activities in Rochester” concerning “how best to minimize project-related impacts on the Clinic”; 

(3) require Applicants to install wayside detectors to the west and east of Rochester; (4) require 

Applicants to impose speed limits on “local hazardous materials traffic of 10 MPH and non 

hazardous train traffic at 20 MPH;” (5) require Applicants to construct fencing or other 

appropriate protection for bike paths and pedestrian crossings and other sound and aesthetic 

barriers; (6) for non-grade separated road crossings, require Applicants to develop and maintain 

grade crossing protection devices that will allow whistle-free rail operations; (7) require 

Applicants to provide Rochester emergency services with pre-notification of the transportation of 
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hazardous materials through the city; (8) require coal cars transported through Rochester to be 

covered and/or sprayed to reduce dust; and (9) require Applicants to negotiate with Mayo and 

City of Rochester “voluntary contractual limitations” on the total number of through-traffic trains 

moving through the city. 

Mayo’s first and sixth requested conditions – requiring Applicants to install multiple 

grade separated crossings and requiring grade crossing protection devices that will allow whistle-

free rail operations – overlap with Conditions 1A, 1B, 2, 121 and 123 imposed in the DM&E 

PRB Construction case.  They also seek to insert the Board in well-established programs run by 

agencies of the U.S. Department of Transportation and state governments in cooperation with 

rail carriers, which evaluate grade crossing safety, select priority grade crossing improvement 

projects, and implement them.  CPR, DM&E and IC&E abide by all FRA safety regulations and 

cooperate in the programs administered by FHWA and states to improve safety at public grade 

crossings.  Applicants commit to continue to do so following approval of the transaction.  Given 

this undertaking and the existence of rail crossing safety programs operated by other responsible 

agencies, further Board intervention on grade crossing safety issues in Rochester, MN is neither 

necessary nor appropriate. 

Mayo’s second requested condition – that the Board require CPR’s “upper management” 

to meet with representatives of Mayo prior to “initiation of project-related reconstruction 

activities in Rochester” concerning “how best to minimize project-related impacts on the Clinic” 

– is unnecessary.  Mayo and CPR management are already engaged in discussions regarding 

Mayo’s concerns.  See Graham Reply V.S. at 2-3.  Moreover, the condition is nearly identical to 

Condition 122 imposed in the DM&E PRB Construction case.  If and when Applicants decide to 

construct the PRB line, they will abide by that condition. 
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Mayo’s third requested condition, the installation of wayside detectors east and west of 

Rochester, is inconsistent with the terms and conditions of AAR Circular OT-55 (“OT-55”), 

whose standards Mayo also asks the Board to apply to Applicants’ operations “through 

Rochester and other communities.”  See Mayo Comments at 18, 20.   As U.S. DOT’s Pipeline 

and Hazardous Materials Safety Administration (“PHMSA”) explained this week in a 

announcing regulations that, inter alia, adopted OT-55 recommended practices: 

The rail industry, through the Association of American Railroads 
(AAR), has developed a detailed protocol on recommended 
railroad operating practices for the transportation of hazardous 
materials.  The recommended practices were originally 
implemented by all of the Class 1 rail carriers; short-line railroads 
are also signatories to the most recent version of this document, 
known as Circular OT-55-I. . . . 

Pipeline and Hazardous Materials Safety Administration, “Hazardous Materials: Enhancing Rail 

Transportation Safety and Security for Hazardous Materials Shipments,” Interim Final Rule, 73 

Fed. Reg.20752, 20754 (April 16, 2008) (“Hazardous Materials Transportation Safety Rule”).  

These are uniform, objective standards for hazardous materials transportation by rail, which are 

endorsed by the U.S. Department of Transportation.  As signatories to OT-55, Applicants are 

committed to following the operating practices and standards established by that protocol, as 

well as the related regulations just promulgated by PHMSA .  See Graham Reply V.S. at 9. 

As PHMSA further explained, certain “key route” requirements of OT-55 – including the 

placement of wayside detectors every 40 miles – are triggered by movement over a track 

segment of 10,000 carloads of hazardous materials or 4000 carloads of PIH (TIH) commodities.  

See Hazardous Materials Transportation Safety Rule at 20754.  The tiny volume of hazardous 

materials moved over DM&E track [                                                                 ] does not  

remotely approach the level that would trigger OT-55 key route standards.  Moreover, even if 

Applicants did, in fact, [                                                                                                        ]  
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[                                                                                                                                             ] 

[                                                                                                                                                  ] 

  See Graham Reply V.S. at 9-10. 

If, at some future time, the volume of hazardous materials Applicants move through 

Rochester reaches the key route threshold prescribed by OT-55 or other applicable regulations, 

Applicants will, of course, follow those requirements.  Graham Reply V.S. at 9-10.  Unless and 

until those requirements are triggered, Mayo has not established a basis for departure from the 

objective “detailed protocol”  and standards developed by AAR and endorsed by PHMSA.  

Mayo’s fourth requested condition asks the Board to impose a 20 MPH speed limit for all 

trains, and a 10 MPH limit for trains moving hazardous materials, through Rochester.  Mayo has 

articulated no basis for the Board to intervene in matters that are subject to regulations by FRA 

in order to impose speed limits requested by a private party.  Maximum train speeds for  track 

conditions are established and regulated by FRA under its Track Safety Standards.  See 49 

C.F.R. Part 213.  When Applicants complete planned capital improvements to the Rochester 

track in 2009, the track will be FRA Class 3 track, with a maximum permissible speed of 40 

mph.  See Graham Reply V.S. at 13.  As the federal agency primarily responsible for rail safety, 

it is the responsibility of FRA to make determinations about rail track speed.  Although the 

Board has a general responsibility to promote a safe and efficient rail transportation system, FRA 

is the agency with primary expertise and responsibility for rail safety matters.50  In a joint 

                                                 
50 FRSA confers jurisdiction over railroad safety matters on FRA, expressly declaring that “[t]he purpose of [FRSA] 
is to promote safety in every area of railroad operations and reduce railroad-related accidents and incidents.” 49 
U.S.C. § 20101.  To accomplish this purpose, FRSA conferred authority on FRA to “prescribe regulations and issue 
orders for every area of railroad safety.”  Id. § 20103(a); 49 U.S.C. § 103. 
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rulemaking, the STB and FRA summarized the division of regulatory responsibility between the 

two agencies in considering rail acquisitions and consolidations : 

FRA and STB are jointly responsible for promoting a safe rail 
transportation system.  Under federal law, primary jurisdiction, 
expertise and oversight responsibility in rail safety matters are 
vested in the Secretary of the Department of Transportation, and 
delegated to the Federal Railroad Administrator.  49 U.S.C. 
§ 20101 et seq.; 49 C.F.R. § 1.49.  FRA has authority to issue 
regulations to promote safety in every area of railroad operations 
and reduce railroad-related accidents and injuries. . . .  FRA has 
expertise in the safety of all facets of railroad operations.  
Concurrently, the [STB] has expertise in economic regulation and 
assessment of environmental impacts in the railroad industry.  
Together, the agencies appreciate that their unique experience and 
oversight of railroads complement each other’s interest in 
promoting a safe and viable industry. 

STB Ex Parte No. 574, FRA Dkt. No. 199-4985, “Regulations on Safety Integration Plans 

Governing Rail Consolidations . . .,” Final Rules at 9 (March 8, 2002 (emphasis added).  Those 

rules essentially establish that, in a rail consolidation proceeding, FRA reviews and considers 

public comments on the SIP, and advises the Board if, under applicable FRA rules and standards, 

the SIP is adequate and if FRA recommends any appropriate modifications.  Based on those 

recommendations, the Board is to review the SIP (with any modifications recommended by 

FRA) and consider the SIP as part of its overall decision in the case.  If the Board approves the 

transaction, compliance with the SIP adopted in the case becomes a condition to that approval.  

FRA then monitors the parties’ compliance with the SIP and submits information to the Board 

regarding that compliance.  See generally STB Ex Parte No. 574 Decision (March 8, 2002); see 

it at 61-62 (STB analysis of final SIP rule); 49 C.F.R. Part 244 (FRA SIP regulations).   

The rules make clear that FRA has the primary responsibility for evaluating rail safety 

issues raised in connection with a transaction, and advising the Board on whether the proposed 

transaction and the SIP satisfy applicable FRA rules and standards.  The rules do not contemplate 
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what Mayo seeks – a system in which the Board grants special exceptions to FRA standards to 

private parties that are not satisfied with governing FRA rules and standards.  Consistent with the 

division of responsibility provided by federal law and the agencies’ rules, the Board should not 

consider any proposed safety condition (beyond those embodied in the SIP) unless FRA 

determines it is appropriate and advises the Board that the SIP should be modified to address the 

additional safety issue.  Unless and until FRA advises the Board that, in its expert judgment, 

Applicants should make modifications to the SIP, the Board should reject Mayo’s requests for 

conditions imposing requirements above and beyond those established by applicable FRA, 

FHWA, PHMSA, TSA, and DOT regulations. 

FRA has clear standards and rules governing maximum train speeds.  Mayo has provided 

no basis for the Board to order a departure from those standards.  Moreover, FRA and PHMSA 

are presently engaged in a rulemaking considering a proposed 30 MPH speed limit for trains 

carrying TIH commodities in dark (unsignaled) territory. See NPRM, Hazardous Materials:  

Improving the Safety of Railroad Tank Car Transportation of Hazardous Materials, 73 Fed. Reg. 

17818, 17820 (April 1, 2008) (to be codified at 49 CFR Pts. 171, 172, 173, & 174).  The 

proposed rule bases this speed limit and other proposed TIH tank car safety measures on 

extensive research and studies.  See id. at 17834-17850.  The rule does not propose any lower 

speed limit for non-TIH hazmats.  Given the pendency of a rulemaking addressing the very issue 

raised by Mayo, the Board should defer to the judgment and expertise of agencies with primary 

responsibility for rail safety matters and reject Mayo’s unjustified request for special speed 

limits. 
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Mayo’s fifth requested condition, for “sound and aesthetic barriers,” is not even discussed 

in its comments and is wholly unsupported.  The Board should reject this proposed condition 

without further consideration. 

Mayo’s seventh proposed condition, that Applicants provide Rochester officials with 

“pre-notification of the transportation of hazardous materials through Rochester” is impractical, 

contrary to CPR’s policy concerning the distribution of sensitive security information, and 

inconsistent with security regulations and guidance promulgated by the Transportation Security 

Administration (“TSA”).  CPR provides communities, upon appropriate request, notice of the top 

25 hazardous commodities that may be transported through their area.  Graham Reply V.S. at 11.  

If the City of Rochester advises Applicants that it believes the information it already has in its 

possession is not sufficient to identify such commodities (only four carloads of hazardous 

materials of any kind moved through Rochester in each of the last two years), Applicants will 

provide further information identifying those commodities.  Id. 

DME has conducted training sessions for hazardous materials emergency responders in 

the Rochester area.  DME has advised CPR that it believes that at least some emergency 

response personnel from Rochester participated in that training.  Graham Reply V.S. at 11.  CPR 

frequently conducts hazmat emergency response training and tabletop simulation exercises for 

emergency responders and local government officials in cities and towns in which it operates.  

Applicants are willing to conduct emergency response training for Rochester emergency 

responders if Rochester requests such training.  Id.  In addition, Applicants have procedures and 

resources in place to assist Rochester officials and emergency responders and provide them with 

current, accurate information in the event of an incident involving rail cars carrying hazardous 

materials.  Id. 
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Given the availability of training, notice of the types of hazardous materials that may 

travel through Rochester, and the ready availability of assistance from Applicants should a 

hazmat incident occur, pre-notification of each rail movement of hazardous materials through the 

Rochester area would not significantly improve the ability of Rochester officials to respond to a 

hazardous materials incident.  Graham Reply V.S. at 11.  Moreover, any marginal safety 

preparedness improvement that might result from prior notification would be outweighed by the 

difficulty of providing such notice and the security risks posed by dissemination of sensitive 

information regarding the location and route of movement of hazardous materials.  Id. at 11-12.  

Every year, tens of thousands of carloads of hazardous materials move by rail through various 

jurisdictions in the United States.  Most of those cars do not follow a strict, predetermined 

schedule.  Id. at 12.  The large quantity, transitory nature and unpredictable timing of movements 

of hazardous materials makes a pre-notification system of the sort proposed by Mayo 

unworkable and extremely difficult and costly to implement, both for rail carriers and for local 

officials and emergency responders.  Id. 

Apart from the impracticality, cost and burden of prior notification of local governments 

of each movement of a railcar containing hazardous material, such a practice would also create a 

security risk.  For security reasons,[                                                                                     ] 

[                                                                                                                                             ] 

[                                                                                                                                               ] 

[                                                                                                                                          ] 

[                                                                                                                                             ] 

[                                                                                                                                            ] 
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[                                                                                                                                        ] 

[                                                                                                             ] 

The proposed pre-notification of specific movements of hazardous materials would 

significantly increase the accessibility of information regarding the location of hazardous 

materials, and thereby increase the vulnerability of those materials to terrorist or criminal attack.  

Id.  This very real security risk is the reason that TSA has issued guidance and “voluntary action 

items” narrowly limiting the distribution of such “sensitive security information” to government 

personnel having security clearance and a need to know that information for security reasons.  

Just this week, FRA, TSA, and PHMSA issued regulations to mandate many of the limitations 

currently set forth in guidelines and voluntary action items.  See Hazardous Materials 

Transportation Safety Rule, 73 Fed. Reg. 20752 (April 16, 2008).  Here again, there is simply no 

reason for the STB to act in a manner inconsistent with other federal agency rules and standards, 

simply because a private party (Mayo) requests it in a rail consolidation proceeding. 

Mayo’s eighth proposed condition, requiring the covering or spraying of coal cars, is an 

inappropriate and untimely attempt to augment the Board’s prior DM&E PRB Construction 

order, which in Condition 84 already covers minimization of dust emissions from PRB coal 

movements.  In any event, Mayo’s proposed condition is moot because Mayo premised its 

request on the Board’s overturning its preliminary determination regarding additional 

environmental review of the effect of PRB movements on lines other than those of the DM&E.  

The Board affirmed its preliminary determination in Decision No. 9. 

Finally, Mayo’s ninth proposed condition – that the Board require Applicants to negotiate 

with Mayo and City of Rochester “voluntary contractual limitations” on the total number of 

through-traffic trains moving through the city – is plainly unwarranted.  The proposal to require 
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“voluntary” limitations is, on its face, internally inconsistent.  Moreover, the proposal to require 

a common carrier to negotiate with a private party, who is not a shipper (such as Mayo) how 

many trains to operate is unprecedented.  There is nothing in the record of this case which 

justifies bestowing such a right on either Mayo or Rochester. 

In sum, Mayo has not met its burden of showing that its proposed conditions are justified 

or reasonable, and all of its proposed conditions should be rejected. 

F. Metra 

Metra provides commuter rail service in the six counties of Northeastern Illinois.  Metra 

service currently operates on 11 different rail lines that link suburban communities with 

downtown Chicago.  For over twenty years, Applicants and their predecessors have operated 

over two line segments owned by Metra, the Milwaukee District West Line (“West Line”) and 

the Milwaukee District North Line (“North Line”).  CPR dispatches both passenger and freight 

service over those lines.  CPR operates over the North Line and IC&E over the West Line.  CPR 

does not operate over the West Line today, and does not plan to operate over that line on a 

scheduled basis for the foreseeable future.  Graham Reply V.S. at 20. 

CPR and Metra have a longstanding, cooperative and productive relationship, working 

together on the two lines they share.  On those infrequent occasions when difficulties or disputes 

have arisen concerning the operation of those lines, CPR and Metra have worked together to 

resolve such matters promptly and to the satisfaction of both parties. See Graham Reply V.S. at 

13-15.  On numerous occasions, Metra has complimented CPR on its proactive and cooperative 

approach to the parties’ relationship.  Id.   

One example of CPR’s cooperative, pro-active approach is the daily conference call 

between CPR dispatch and operations personnel and Metra operations personnel.  At CPR’s 
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suggestion, the parties established a daily conference call at 7:30 A.M. each morning to address 

any operational issues and concerns that Metra may have regarding the North and West Lines.  

See Graham Reply V.S. at 14.  Metra, including its Chief Operating Officers, have complimented 

CPR for establishing this daily conference and have advised CPR that they find it to be an 

excellent way to minimize problems and to address any problems that do arise promptly.  CPR is 

the only freight carrier that engages in such a daily consultation with Metra.  Id. 

CPR’s current Integrated Operating Plan for the Chicago area is designed to facilitate 

Metra and Amtrak passenger service and to avoid interference with that service.  Graham Reply 

V.S. at 14.  For example, CPR’s train schedules for the North and West Lines are designed 

around Metra’s peak periods.  CPR freight trains rarely run on Metra lines during those periods.  

Id. CPR’s dispatch center works diligently to ensure that it adheres to the dispatch priorities 

established in the agreements between CPR and Metra, including those giving Metra trains 

priority during peak periods.  Id.  One indicator of the success of CPR’s dispatch operation in the 

Chicago region is that Amtrak’s Hiawatha service, which moves between Chicago and 

Milwaukee over the North Line, had Amtrak’s number one on-time service performance in the 

entire nation in 2007.  Graham Reply V.S. at 15. 

The relationship between Metra and CPR – including detailed dispatching service 

priorities designed to protect both freight and passenger service quality; responsibility for 

maintenance of, and capital improvements to, the lines; and cost sharing between the parties – is 

governed by a complex series of agreements privately negotiated by the parties over two 

decades.  The parties have negotiated amendments to those agreements from time to time. 

Metra and CPR are currently discussing potential amendments to the existing agreements 

to accommodate changes in traffic patterns that may result from the proposed transaction.  
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Nevertheless, Metra requests that the Board, by regulatory fiat, impose seven conditions that 

would drastically alter the terms of the parties’ privately negotiated agreements.51  Metra’s 

requests fall into three categories: (1) that CPR be compelled to transfer to Metra the right to 

control dispatching over the West Line and North Line as well; (2) that certain terms of the 

parties’ agreements relating to operations, capacity improvements and cost sharing over the West 

Line be extended to cover the North Line; and (3) that the parties’ existing agreements be 

interpreted to provide that, following approval of the proposed transaction, both DM&E and 

IC&E would continue to be treated as third parties under the agreements, rather than as part of 

the CPR system. 

CPR has been and remains committed to working cooperatively with Metra to promote 

efficient passenger and freight operations on the lines they share.  However, Metra has not 

remotely met the standards for imposition of conditions, and its requests should be denied. 

Even if Metra could demonstrate that the proposed transaction would result in a 

degradation of its commuter services (and it has not) Metra’s request for conditions would have 

to be denied for failing to meet the applicable standard for a grant of conditions –  i.e., showing 

                                                 
51 Metra requests imposition of the following conditions: 

(1) transfer to Metra the right to control and dispatch train operations over the North and West Lines; 
(2) prohibit CPR from operating PRB coal trains over the North Line until Metra has completed construction of 
necessary capacity improvements as determined in accordance with the provisions equivalent to those applicable to 
the West Line in existing agreements; 
(3) require CPR to bear the expense of such capacity improvements to the extent they are required solely for the 
movement of such coal trains or other CPR/DM&E/IC&E trains. 
(4) require CPR to pay Metra specified usage fees on the North Line equivalent to those applicable on the West 
Line; 
(5) when implementing the preceding condition, count, as IC&E trains, any trains originated or terminated along the 
DM&E/IC&E lines that operate over the West Line or the North Line, regardless of the ownership of the 
locomotives powering such trains; 
(6) require CPR to acknowledge that its right to admit third party carriers to the West and North Lines have been 
exhausted; and 
(7) require CPR to negotiate with Metra such agreements as appropriate to implement the preceding conditions, with 
a right of either party to petition the Board to impose further conditions reasonably necessary to achieve the 
objectives of these conditions. 
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that the proposed transaction would cause it competitive harm.  Metra has not shown that its 

speculation about its service is in any way related to a competitive harm.  Metra does not even 

attempt to satisfy this standard.  Instead, Metra asserts that the proposed transaction would 

threaten its ability to provide “essential services.”  This assertion is both legally inapposite and 

factually unsupported. 

First, the “essential services” standard applies, by its terms, only in “major” cases.  Metra 

repeatedly cites the Board’s policy statement governing Class I mergers and consolidations, 49 

C.F.R. § 1180.1(d).  Metra Comments at 10, 11.  Metra’s citation of this statement is meritless.  

The title of that policy statement makes clear that it applies to “merger or control of at least two 

Class I railroads.”  Broader application of the policy, such as to a control proceeding like this 

involving only one Class I railroad, would violate the plain language of 49 U.S.C. 11324(d), 

which requires the Board to approve a transaction not involving two Class I railroads unless 

there will be adverse competitive effects that are both likely and substantial. 

Second, Metra has not shown that any “essential services” that it provides would, in fact, 

be threatened by the proposed transaction.  To the contrary, Metra proffers only unsubstantiated 

speculation that the proposed transaction could adversely affect the on-time performance of its 

passenger trains.  In so doing, Metra ignores the detailed provisions of the existing agreements 

that are designed to preclude interference with its passenger service, 

Finally, the conditions Metra seeks – which essentially amount to a rewriting of its 

agreements with CPR – are not related to the harm alleged by Metra.  The Board is not 

authorized to provide such relief and, in any event, such relief is entirely unjustified. 

In evaluating Metra’s proposed conditions, it is important to understand the existing 

agreements that govern the relationship between CPR and Metra with respect to the use of the 
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West Line and North Line.  Metra’s comments largely ignore the substantive provisions of its 

agreements with CPR. 

On February 19, 1985, the Trustee of the Property of the Chicago, Milwaukee, St. Paul 

and Pacific Railroad (“Milwaukee”) and SLRCO (an affiliate of Soo Line), entered into an 

agreement (“1985 Trackage Agreement”, attached in Appendix N), [                                    ] 

[                                                                          ] the West Line and North Line (together the  

“Joint Line”).  1985 Trackage Agreement § 2.1.  That Agreement was reached in connection 

with CPR/Soo’s acquisition of Milwaukee Road’s core rail assets.  Although CPR/Soo bought 

most of Milwaukee’s lines, CPR/Soo acquired trackage rights over the Joint Line.  See Chi., 

Milwaukee, St. Paul & Pac. R.R. Co. — Reorganization — Acquisition by Grand Trunk Corp., 2 

I.C.C.2d 161, 384 (1984).  As described below, the Milwaukee Trustee subsequently sold the 

Joint Line to Metra, subject to CPR/Soo’s rights under the 1985 Trackage Agreement. 

The 1985 Agreement [                                                                                      ]  

[                                                                                                                                      ] 

[                                                                                                                                        ] 

[                                                                                                                                          ] 

[                                                                                                     ] 

The 1985 Trackage Agreement [                                                                                 ] 

[                                                                                                                                              ] 

[                                                                                                                                             ] 

[                                                                                                                                              ] 

[                                                                                                                                              ] 

[                                                                                                                                           ] 
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[                                                                                                                                               ] 

[                                                                                                                                             ] 

[                                                                                                     ] 

[                                                                                                                                       ] 

[                                                                                                                                               ] 

[                                                                                                                                                 ] 

[                                                                                                                                               ] 

[                                                                                                                                                 ] 

[                                                                                                                                                 ] 

[                                                                              ] 52 

On September 3, 1987, the United States District Court for the Northern District of 

Illinois entered a Final Judgment Order permitting Metra to exercise the right of eminent domain 

over the Joint Line and establishing Just Compensation for the property.  Reg’l Transp. Auth. v. 

CMC Real Estate Corp., et al., No. 85-C-05969 (N.D. Ill.) (attached in Appendix N).  The Final 

Judgment Order made clear, however, that Metra’s rights to the property were subject to Soo 

Line’s prior rights with respect to the Joint Line, [                                                                ] 

[                                                                                ] “neither the Stipulation [resolving the 

 eminent domain proceeding] nor this Judgment Order shall vest in RTA or Metra any property 

or property rights of Soo Line which may have been included in the [Joint Line].”  Id. ¶ 3a. 

On May 27, 1993, CPR and Metra (as successor in interest to the Milwaukee Estate) 

entered into a Supplemental Agreement (“1993 Supplemental Agreement”, attached in Appendix  

                                                 
52     
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N), amending certain provisions of the 1985 Trackage Agreement.  Paragraph 1 of the 

Supplemental Agreement made clear that all references to the “Milwaukee” in the 1985 

Trackage Agreement “shall be deemed to be references to Metra” and all references to SLRCO 

in the prior agreement “shall be deemed to be references to CP.” 

The 1993 Supplemental Agreement [                                                                         ] 

[                                                                                                                                         ] 

[                                                                                                                                                ] 

[                                                                                                                                           ]  The 

[                                                                                                                                              ] 

[                                                                                                                        ]   

On April 7, 1997, in connection with CPR’s sale of Soo’s Chicago-Kansas City Line (and 

the Corn Lines) to I&M Rail Link, LLC (“IMRL”), CPR and Metra signed an agreement 

(“IMRL Chicago Trackage Rights Agreement”, attached in Metra Comments, Ex. E) [          ] 

[                                                                                                                                                 ] 

[                                          ]   

On April 1, 2003, in connection with the sale of IMRL’s assets to IC&E, CPR and IC&E 

signed a Trackage Rights Agreement (“ICE Chicago Trackage Rights Agreement”; attached in 

Metra Comments, Ex. C) [                                                                                                         ] 

[                                                                                                                                                  ] 

[                                                                                                                                                ] 

[                                                                                                                                             ] 

[                                                                                                                                              ] 
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[                                                                                                                                              ] 

[                                                                                                                                  ] 

[                                                                                                                                 ] 

 to eight trains per day, but provided that IC&E could operate Excess Trains (additional trains 

[                                                                                                                                                  ]  

[                                                                                                                                                ]  

[                                                                                                                                                ]  

[                                                                                                                                                ] 

[                                                                                                                                                ]  

[                                                                                                                                                ] 

[                                                                                                                                                ] 

[                                                                                                                                                ] 

[                                                                                                                                                ] 

On April 1, 2003, Metra and CPR also entered into an amendment of the 1985 Trackage]  

[                                                                                                                                                 ] 

[                                                                                                                                                ] 

[                                                                                                                                                      ] 

[                                                                                                                                                   ] 

[                                                                                                                                             ] 

[                                                                                                                                                ] 

                                                                                                                                                      ] 

[                                                                                                                                                 ] 

[                                                                                                                       ] 



CPR-14   DME-14 
PUBLIC VERSION 

 

 96 

In sum, the agreements voluntarily negotiated by Metra and CPR over the past two 

decades govern in comprehensive fashion the joint use of the Joint Track by Metra, CPR and 

IC&E.  Through numerous amendments and supplemental agreements, Metra and CPR have 

consistently adhered to the provisions of the Milwaukee Trustee’s original agreement[         ] 

[                                                                                                              .]  The parties have also 

 agreed upon (and modified from time to time) dispatching priorities designed to protect 

passenger and freight service quality.  The agreements relating to the Joint Line specify the 

charges to be borne by the parties for the operation, maintenance and capital improvement on the 

Joint Track (charges that typically are a function of gross ton miles or train counts operated by 

Metra and CPR and thus change as relative volumes increase or decrease). 

Metra has not remotely met its burden of showing, with substantial evidence, that the 

conditions it requests are necessary to prevent its essential services from being impaired.  Metra 

begins its comments with some general complaints about the on-time performance of Metra 

trains operating over the two lines dispatched by CPR.  Metra Comments at 4.  Metra’s own 

comments show that on-time performance on the Joint Lines (95.7%) over the past five years is 

equal to Metra’s 2007 systemwide on-time performance.  Compare Metra Comments at 1 & 4.  

See generally, Graham Reply V.S. at 13-20 (analysis, using Metra’s own reports, showing that 

Metra service on West and North Lines is very nearly the same as service on other Metra lines, 

and that even Metra attributes only a minute portion of delays on North and West Lines to CPR).  

Further, Metra’s own data and service reports show that on-time service on CPR-dispatched lines 

is not materially different from service on Metra-dispatched lines.  See Graham Reply V.S. at 16-

18.  Moreover, as Metra’s own records also show, the on-time performance differences about 

which Metra complaints are not attributable to CPR’s dispatching of CPR’s trains (as opposed to 
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other factors affecting the lines such as weather, passenger loading and unloading, interference 

from non-CPR freight trains, signal failures, track conditions, and similar causes).  See Graham 

Reply V.S. at 16-18.  More importantly, Metra’s allegations relate to preexisting conditions that 

plainly have not been caused (and will not be exacerbated) by the proposed transaction.  

Accordingly, these allegations cannot serve as a predicate for imposing conditions on the 

transaction. 

Metra purports to identify “three things that will change with CP’s acquisition of 

DM&E/IC&E that impact the [2003 ICE Chicago Trackage Rights Agreement and the 2003 

Amendment Agreement].”  Metra Comments at 7.  First, Metra claims that CPR will no longer 

be a neutral, third party gatekeeper for the West Line and that, as a result, “Metra’s service over 

the West Line and the North Line is no longer protected by effective safeguards.”  Id.  In 

essence, Metra suggests that, upon acquiring DME, CPR will no longer dispatch traffic over the 

West Line and North Line in accordance with the terms of the 1985 Trackage Agreement and 

1993 Supplemental Agreement, but rather may use its control over dispatching to breach that 

agreement in ways that favor Applicants’ trains or avoid paying charges that are CPR’s 

responsibility under the agreements.  Metra provides no evidence whatsoever to support this 

allegation.  To the contrary, the record flatly refutes Metra’s claims.  The Metra/CPR 

agreements, like all joint facility agreements, have required cooperation and good faith conduct 

by both parties for over twenty years.  The evidence demonstrates that CPR has carried out its 

dispatching responsibilities over this period reliably and in good faith.  See Graham Reply V.S. 

at 13-20.  In particular, since at least the 1993 Supplemental Agreement, CPR has dispatched 

trains subject to specified priorities for Metra’s trains during peak traffic periods.  Despite the 

fact that CPR is not a “neutral gatekeeper” with respect to these dispatching requirements, which 
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give priority to Metra trains in preference to CPR’s own trains, Metra has never alleged that CPR 

has intentionally failed to adhere to these dispatching priorities.  Graham Reply V.S. at 13-14.   

Second, Metra points to the fact that CPR anticipates rerouting certain traffic that 

currently moves in two daily DM&E/IC&E trains (one in each direction) which currently operate 

via IC&E over the West Line to and from Chicago to CPR trains that move over the North Line 

to and from Chicago.  Metra Comments at 7.  However, there is no basis for simply assuming, as 

Metra apparently does (without providing any traffic studies or any other evidence) that handling 

this traffic via the North Line – in existing Soo trains – would impair Metra’s service.  To the 

contrary, [                                                                                                                            ] 

[                                                                                                                                                 ] 

[                                                                                                                                                ] 

[                                                                       ]  Accordingly, the same dispatching provisions 

 that have protected Metra’s service over the North Line for over fifteen years will continue to 

protect Metra service after the proposed transaction is approved. 

Third, Metra asserts that construction by DM&E of a rail line to serve the PRB “is far 

more likely than it was in 2003.”  Metra Comments at 7.  This speculative assertion plainly is not 

evidence, much less substantial evidence, that Metra’s essential services will be impaired.  

Moreover, even assuming that years from now Applicants were to complete the PRB line and 

begin to carry PRB coal via the West Line or North Line to Chicago, the existing agreements 

between CPR and Metra specify dispatching priorities for such train movements, and contain 

provisions allocating financial responsibility for any capital improvements that may be required 

to preserve the efficiency of both passenger and freight service on these lines. 
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Finally, the conditions that Metra proposes would not address the problems that Metra 

claims they are intended to address.  Metra’s first proposed condition – that the Board order CPR 

to transfer to Metra the right to control and dispatch train operations over the North and West 

Lines – would do nothing to remedy the problem Metra alleges.  Metra argues that it needs to 

take over the dispatch role in order to better enforce restrictions on the use of the Joint Lines.  

However, dispatchers for the Joint Lines generally do not visually observe the trains they are 

dispatching.  Giving Metra dispatch rights would hardly improve its ability to verify that a 

particular train is actually a CPR or IC&E train rather than a train operated by some other carrier.  

In addition, given the frequency with which freight railroads exchange locomotives and cars 

today, even real-time visual observation would not, in all likelihood, [                              ] 

[                                                                                        .] 

Metra does not argue that CPR has failed to [                                                            ]. 

  Rather, Metra professes concern that CPR may [                                                                   ] 

[       ]  Contrary to Metra’s suggestion, it has ample ability to monitor CPR’s adherence to the 

terms of the agreements between Metra and CPR concerning[                                        ] 

[      ]  Those agreements expressly authorize Metra to [                                                     ]  

[                                  .]  None of the audits conducted by Metra has made any findings or  

comments about [                                                                                              ] See Graham  

Reply V.S. at 19.  Nor has any audit found that CPR failed to[                                   ]  

[                                                                                           ]  Id.  In addition, the parties’  

agreements give Metra the right [                                                                                    ] 

[                                                                                                         ]   
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Finally, the agreements authorize Metra to [                                                                  ] 

[                                                                                                           .]  Although Metra has 

 rarely [                                                                                                                          ] 

[                                                                                                                                    ]  See  

Graham Reply V.S. at 19.  This incident further illustrates that Metra’s purported concern, that it 

is unable to detect unauthorized traffic moving over its lines unless it dispatches those lines, is 

unfounded. 

For more than a century, North American railroads have relied upon each other for  

honest and accurate reporting to implement hundreds (if not thousands) of trackage rights and 

joint facility agreements.  Most of those agreements have provisions allowing the non-reporting 

party to review and audit the records of the reporting party, like the provisions in the agreements 

between Applicants and Metra.  Graham Reply V.S. at 20.  This “trust but verify” approach is 

the way joint operations are routinely conducted throughout the industry, and is how CPR and 

Metra have conducted their successful relationship for more than 20 years.  Id.  Metra has 

articulated no basis for legitimate concern that Applicants would suddenly begin to ignore their 

contractual obligations, or that they would unreasonably refuse to provide information necessary 

for Metra to verify that Applicants have complied with the terms of their agreements. 

Several of the conditions sought by Metra are attempts to have the Board rewrite the 

existing terms of the agreements that govern the Joint Lines.  For example, Metra asks the Board 

to extend to the North Line [                                                                                                 ] 

[                                                                                                                                      ] 

[                                                                                                                                       ]  

[                                                                  ] Construction of capital improvements, financial 
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 responsibility for capacity improvements and line usage charges on the North Line are currently 

governed by the terms of the 1985 Trackage Agreement and the 1993 Supplemental Agreement.   

Metra’s third proposed condition – requiring CPR to bear the expense of capacity 

improvements to the extent they are required solely for the movement of CPR/DM&E/IC&E 

trains – is particularly inexplicable.  [                                                                                    ] 

[                                                                                                                                                ] 

[                                                                                                                                  ] Metra has not  

provided any justification for the Board to alter the terms of joint facility agreements that were 

negotiated voluntarily by the parties and have been in place for many years.  See 

CSX/NS/Conrail, 3 S.T.B. at 220 (rejecting proposals for conditions by “parties seek[ing] 

material changes to, or extensions of, existing contracts, or to compel new contractual 

commitments or property sales. . . .”); Tucumcari, 363 I.C.C. at 367-68 (an agreement that 

“manifests an equality of bargaining positions and a mutuality of interests” should not be 

reformed by the Commission; rather any disagreements should be resolved by the parties under 

the terms of their agreement). 

Metra’s fifth and sixth proposed conditions essentially asks the Board to impose on CPR 

Metra’s interpretation of the parties’ prior agreements [                                                               ] 

[                                                                                   ]  Again, Metra has provided no justification 

 for the Board to embroil itself in potential contract disputes between the parties.  If Metra 

believes the existing agreements should be interpreted in a particular manner, it has judicial 

remedies to enforce the agreements.  Tucumcari, 363 I.C.C. at 367-68. 

Accordingly, Metra has not met its burden of showing that its proposed conditions are 

justified or reasonable. 
















































































































































































































































































































