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May 12, 2008

The Honorable Anne K. Quintan
Acting Secretary
Surface Transportation Board
395 E Street, N.W.
Washington, DC 20423-0001

Re: STB Ex Parte No. 676, Rail Transportation
Contracts Under 49 U.S.C. 10709

Dear Secretary Quinlan:

Enclosed for filing in the above-referenced proceeding are the "Comments
of Occidental Chemical Corporation." We understand that this submission is
sufficient to satisfy the Board's filing requirements, and that service on a service
list is not required. Please advise if any of that is not correct. Thank you for your
cooperation.

Very truly yours,

Michael F. McBride
Attorney for Occidental Chemical Corporation



SURFACE TRANSPORTATION BOARD

Ex Porto No. 076

RAIL TRANSPORTATION CONTRACTS UNPER 49 U.S.C. 10709

COMMENTS OF OCCIDENTAL CHEMICAL CORPORATION

Pumttat to the Decision served Match 12, 2008, in mis proceeding, Occidental Chemical

Corporation ("OxyChem") hereby submhsifei Comments.

Interest of OxyChem

incliidi«g chkMtfiB, lamtic gftda and pnlyviny riiloride fPVQ — ̂  hnilJSng hlnolot for a range

of pp^^uctt ̂ i|e^ntfiiig pHpm<l"iffititftf \ "̂H*** ftifi^ftiiyn. detflfBcntUg dcctreniBg. iT'rMinfl

materials, and many more. OxyChem en^loys 3,100 people at 23 domestic kKsationa spread

thiQO{^cittth0cttiirBl to eastern United States. Our pro4icts,^4ddi are iiaed in water

purification, ir<i^Ml snpplieft, phannaceutioalfl! cmuH'ucripn nunrials n& agricamxrel

chemicalagTevitaltoiheeco»>myoftheUm^edStgte Our produca aw crucial to the health

and wdftre of its citiawaa.

Safe and reliable tran^ortation of OxyOMm'tprodocttia critical to iasucccs8« a

canijMuiy and esaential if it is 10 meet me needs of its cuatomeia and the public, as I explained to

the Board in my oral testimony ferBxParte No. 677, Common Carrier Obligation of Railroads,

on April 24, 2008.



Typically, die nil transportation, provided to OxyChem IB provided under curcact, hut

recently OxyChem baa requested that a ntihoad publuh a cominoxi carnage ((.«.. tariff) rate, ta

orte to fleck reHeffann tins Board. The raihoadiDdu5trypoM«isesmaike* power and

OxyCbem beHevea feat tite contract rate ofifiaed by Ac tail carrier if Botcommemftily

acceptable. Yet, raiboada haw eifcar refused to oflbrw^^

CT Tll>Va gtfl*H th"̂  If Q^y^H'W """Iff* "Tt

caniage rate being quoted, Hie Tail carrier will wiftdnwaU of the contract waea

The Board's

ppoblem, and allow contact rate* \vhere QxyGhon and the taU earner iiwolved may be able to

agree^vrtulcpteserviiigOxyChem'Bri^toacommOTcam^

proposed contract tate n unacceptable.

Likewise^ Sn. addition to fee taUnndi' re&ttl to quote a tariff rate, we have also

eoqierieiicedfl]eiadhoad>vieliiaal1oqttcRe<%^ OxyChem generally wishes to obtain

RnleUrttoampla«of'tbKn^"rateB,w

revenue splits. In addition, we feel wo are in a batter poaitm negotiating on cnu- own bebaU;

iaflierttM&X6lyingoaoneni]iDt4tone0Dt^ Incredibly,

terMsonghreatouBbyonooftherailroaibteU'iwrhsBltoc^

wants visibility of the entire move, to that ft can price thefcpicw of the move baaed m

nil corMtition* due to the total diatance of the move,verouihavtagtoojiotfilhe8nQnernKyvcto

be competitive with track. In one instancy we have bean told by a ratta>ad that hdc^ netware
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woiOdli«veofBaedasittportoiofte1brcmgbitte. Again, tiuaia an example of the market

power held by the railroads, and seems incondrtent with their statutory duty.

Ike Board's Proposal

At page 4 of fas Decision saved March 12, 2008, the Board stated that

. "Specifically, we an fai^ftnHng a separate T«1>BMlfilltB proceeding to consider imposing a
requirement that each earner provide a fliU disclosure statement when it seeks to enter
fato a rail transportation contract unda The statement would explicitly
advise the shipper that the carrier intend* die doeumera ID be a raU transportation
contract, and feat any transportation unto the doarniotf would not be su^
legalatianbytheBoanL Moreover, it would advise the shipper that it has a statutory
right to request a common oaniago ROB tnatflie carrier would flien have to supply

ifl)itbeopmtodi^^ Theproposal
would also require that, before M|*BI"I^B into a rail transportation contract, the carrier
provide the shipper an opportunity to sign a wittteninfbnnedconsentsiatenienim which
the aUpper Sfilmowlsds ,̂ and atatn

Comments

OxyChem aupporta the Board's proposala, with auggested atifltt mnrtificafions

to clarirywhatOxyCliombelicveflifl good public policy.

Recent ptoceedmga involving CSX Transportan '̂s motion to disrnisa th

ffla^ liy T>npotm agajpat fJflX rtq thff flTWtt̂  TtiflT it It

rates (M« Decision served December 20, 2007 in ST& Docket Nos. NOR. 42099, «ro/.)

demonstrate the need far clarity about what is, andwhatiano^araUtroaporationcomraei

wtdanthe meaning of 49 U.S.C. {10709. The need fin clarity arises because, inter a/fa, contract

uansportation. ia not generally antyect to uie Board's jurisdiction whuecwnmon carrier

l Irmia subject to toBoaid'ajurisd\ct^ Accordingly, OxyCbem supportB the

Board's first proposal - to Impose a reo^rfremert that each canto

statement when it seeks to enter into a rail transportation contnra under seotta

Decision served March 12, 2008 at page 4.



The intention of the patties to a transaction is highly probative of whether they omered

into a contract TheBoari'aflmyn^salUtfaataratlioadte

disclosure atafen^ when it seeks to enter

10709. The disclorore would also e«pliciriyadviaelhe6ihippet that ̂ cwiltf intends the

would not bo subject to regulation by fee Board. This could be useful to the Board or to another

tribunal (such u a court or arbitration panel) in Severn a diijnitesriaea about the dotnimento

ihat are generated u a result of tha patties' transaction.

ffnmnmr, ttw> dMrtmna pr»i««ia»l tyiaytiBr-rtnaMinWI •mlijgiMm«i« a frmftial -raapen^ fn

that it does not make dear that flue rajboad muftoffo each j^aTrue rate in a tariff if a shipper so

reqneata, witibout thereby rejecting olftcriaiM offered vnd^ a cmttracL If the Board docs not

order a railroad to piihliah separate tariff rate teea^

tariff tatea on tout lanes for which nriffnsea have been requeued, but make it clear that tha

shipper must take off of flw railioad'a proposed contract rates, and oannm decline cmly those

may chiiTlmgn before tno STB. Such an arranftfimcnT i3> by definition, anu-oompcntive, and ia

clearly intended to me a otitoad'a market power to prevent ahappcnfitmbringfa^lcgitiniaie

(Ugpntes to the Board for adtjtttication.

Aecoidingly, QxyChem recosmnends that the STB adopt the flbDowuigfiaeloavic

statcnient'

"Bacb oanier [iludl] pocovids a fliU diack>sure statemem when it seeks to enter mto a rail
section 10709. The stattman [mart] expKcidy advise the

ATOCT that teoamcr intends to docamier^



"[Each carrier shall] advise the slripper that it has a statutoiytitfitlDzeqiuataeoiniium
caniagB rate [Cor each separata movement] dux the carrier wouMthm have to supply
promptly [wHunst tying to provision of a ramnwairrlagertttetotaofteaf<meor
nan contract rate(i) for one or more different mavem»t(i) from tbc movement fbr

xtdght be opcataohallmgpbefitte die Board. Beie entering into a laflttanaportadaa
oontract, the cacncr [ihall] provide the shipper an opportunity to sign a wn^

- consent rtaxcmait fax which the ihipper acknowledges, and itates its willingnass to forego,
hs regulatory options."

If the Board adopts OxyCheni'i ptopoaed lauguage, the parties' reladvebargainirig

powerwfflbetoallowtrwpBitiofioielyoncorapctir^

and onier tanns applicable to the twnaportation, which is what Ccmgcea intend

Rail Act of 1980. The propOBed^mgnftgrwiU also TO patmit a shipper 10 geefc regulatory reHef

fitmt tfia flTB triiam a Amihî nt lytt tMrrigr IIM nnt nffanM • rat* tfiot tHIarta a nftmp«ritivft

matket At the wuno time, any shipper who prefeoed to enter iito a contract for a// of the rates

ofia^bythfiraUcamawonld^ofcQur^

regulation by rhe STB.

tKm

urges the Board to adopt Ms proposed rule, with iha changes TO fra Board's proposed disclosure

stultirmmt OxyChem proposes herein.

Reipcctftrtly submitted,

Robin Bums
Vice President--Supply Chain
Occidogml Chflnrical Corporation
May 12.2008


