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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO 35036

SUFTFOLK & SOUTHERN RAIL ROAD LLC
-- LEASE AND OPERATION EXEMPTION --
SILLS ROAD REALTY, LLC

REPLY TO PETITION FOR CLARIFICATION

Set forth below is the reply of the Town of Brookhaven (“Brookhaven™) to the Petition
for Clanification of Decision of October 12, 2007 filed by U S Rail Corporation (“U 8 Rail™ or
“Petitioner”) Petitioner’s pleading 1s yet another attempt to evade regulation of its
construction/minming activities at the Sills Road site by any governmental authority, be 1t Federal,
State or local. Brookhaven contends that the Surface Transportation board (the “Board”) should
not condone or foster U S Rail’s activities, but instead should condemn those activities lus
Rail’s arguments do not address the current situation of an entity without construction authornty
from the Board seeking to commence the construction of a rail line, but instead rcly on preccdent
involving the construction of a rail line by an cntity that has received advance Board

authorization to commence construction, or is a rallroad with local operations

! Brookhaven also beheves that the Board should consider imposing the penalties of 49 USC § 11901(c)onU S
Ral, Sills, Suffolk and their respective officers



® ®
Pentioner’s request for clanficabhon would require the Board to illogically leap to the
determination of whether so-called “preconstruction activities,” which Brookhaven views as
“construction activitics,” should be permitted m advance of a threshold determination of whether
to authorize regulated rail construction, or to determine whether the rail construction that 1s being
proposed comes within the scope of the federal preemption Because Petitioner has yet to seek
authonty on these threshold 1ssues, the Board cannot grant the Petition for Clanfication In
short, Petitioner has put the cart well before the horse
PROCEDURAL BACKGROUND
On May 18, 2007, non-carrier Suffolk & Southern Rail Road LLC (“Suffolk™) filed a
venified noticc of exemption under 49 C F R § 1150 31 to lcase from non-carricr Sills Road
Reality (“Sills”) approximately 11,000 feet of track that Suffolk claxmed was currently being
constructed in Yaphank, NY. At the same time, Suffolk requested authority to operate over the
track. In its notice, Suffolk had included a verified statement that “for-hire service was intended
for the trackage underlying Suflolk’s notice of exemption, in which case Board authonzation of
the construction of the trackage, and an environmental review until the National Environmental
Policy Act, would be required ” Sce Suffolk & Southcrn Rail Road LLC -- Lease And Operation

Exemption --Sills Road Realty, LL.C, Finance Docket No 35036 (served October 12,

2007)(hcrewafter the “Qctober 12th Dccision™) See also Venfied Statement of Robert F
Quinlan in Support of Town of Brookhaven’s Reply 1o Petition for Stay (filed Nov 35,
2007)(*Quinlan Statemcnt™), annexed hereto at Exhibit A, at 2 Upon review, the Board found
Suffolk’s notice of exemption to be incomplete and directed Suffolk to file certain supplemental

information describing the construction of the trackage See Suffolk & Southern Rail Road LLC

-- Lease And Operation Exemption -- S1lls Road Realty, LLC, Finance Docket No 35036



(served June 1, 2007)(hereinafter the “June 1st Decision™), Quintan Statement at 2-3. The Board
made no decision regarding the exemption

On June 15, 2007, Suffolk sought to withdraw 11s notice of excmpiion without providing
the additional information ordered by the Board Quinlan Statement at 3

On July 12, 2007, Attorney John Heffner faxed a letter to then-Town of Brookhaven
Attorncy Robert F Quinlan stating that he represented U S. Rail, an Ohio based company and
common carrter short line rarlroad operating pursuant to authority granted by the Board His
letter stated that as a common carrier railroad, U § Rail’s construction of the rail facility 1s
governed by federal law and subject to the cxclusive jurisdiction of the Board Quinlan
Statement at 3 The letter further indicated that U § Rail had leased real property and intended
to construct and operate an “exempt spur” within the meaning of 49 U S C §10906

In August 2007. the Board again directed Suffolk to file the information required by the
June Ist Decision, a substantive reason for 1ts attempted withdrawal and a detailed explanation of
“whether 1t or Sills anticipated that for-hire service would have been provided over the trackage
that was to be constructed ” See Suffolk & Southern Rai]l Road LI.C -- L.ease And Operation
Exemption - Sills Road Realty, LLC, Finance Docket No 35036 (served August 13,
2007)(herein after the “August 13th Decision”), Quinlan Statemcnt at 4-5 The Board’s
decision explained that 1if for-hirc service was intended for the trackage being constructed by
Sills then the “construction that has either already occurred or wall occur n the future 15
construction of a hine of railroad subject to the Board's junisdiction, and the Board authorization
for the construction 1s required under 49 U S C § 10901  Further, the Board made 1t absolutely

clear that *“The proposed construction of a line of railroad also requires that the Board conduct



an environmental review under the National Environmental Policy Act Sce49CFR §

1105 6(a)(b)(1) ™ August 13th Decision at 2, Quinlan Statement at 5

Given the record before the Board, 1t was justifiably suspictous of the situation and

warned

The Board ncreasingly has grown concerned that persons using
the notice of exemption procedures to obtain authonty for the lease
or other acquisition and operation of 2 railroad line may not be
making a thorough review of their circumstances prior to filing a
verified statement that a proposal should be exempted from
environmental and historic reporting because the thresholds at 49
CFR § 1105 7(e)(4) or (5) will not be mct See 49 CFR §
1105 6(b)(4), (c)(2)(1) Suffolk filed such a statement, but fazled to
provide any explanation 1n 1ts notice of exemption as to why the
anticipated movements of intermodal containers and up to 500,000
tons of consiruction aggregates would not meet or excecd the
Board’s 3 train per day threshold for environmental documentation
under 49 CFR § 1105 7(e){(5}(u}A) Nor did Suffolk explain why
the anticipated increase 1n truck traffic would not meet or exceed
the Board's thresholds under 49 CFR § 1105 7(¢)}(5)(uXC)

August 13th Decision at 2

Suffolk filed an evasive response on August 23, 2007 and stated, inter alia, that “Sills
never undertook any construction of rail facilities at the Sills Road location at 1ssue here ™
Response to Information Requested by the Surface Transportation Board at 3-4 On this basis, 1n
a decision served September 25, 2007, the Board allowed Suffolk to withdraw its notice of
exemption and noted that it would “view with disfavor any future request for authority to

commence rail cperations over trackage at this location unless the construction of that trackage

has first been authonzed by the Board * See Suffolk & Southern Rail Road LL.C -- L.ease And

Operation Exemption -- Sills Road Realty, LLC, Fmance Docket No 35036 (served September
25, 2007)(hereinafler the “September 25th Decision™ However, US Rail now admits that



construction was occurring on the property as carly as August 2007 Venlied Statement of
Gerald T Drum 1n Support of Petition for Clanfication (“Drum Statement™) ] 8
In October 2007, evidence of the on-going construction came to the Board’s attention
Based on this evidence that “rail construction may be occurring or contemplated on this
property” — including a newspaper account indicating that Sills, Suffolk and/or others had
cleared 18 acres of land and excavated mountains of sand (estimated at approximately 30,000
cubic yards of sand with a value of between $330,000 and $750,000) at the Property” - the
Board, sua sponte, 1ssued an order to ceasc and desist and joincd Petiioner U S Raul as a party
to this action Specifically, the Board held
because no party has sought authority from the Board to construct
any rail facilities at this site, this proceeding will bc reopened on the
agency’s own motion and US Rail will be made a party to this
proceeding If US Rail, Suffolk, Sills, or any other related entity is
undertaking construction of any rail facilities in Yaphank, Brookhaven, or
anywhere in that vicinity, it 1s directed to immediately cease that activity
and to either obtain Board authorization pursuant to 49 US.C. §

10901(a) or a Board decision . . . finding that such activity does not
require Board approval.

Suffolk & Southern Rail Road LLC -- Lease And Operation Exemption -- Si1lls Road Realty,
LLC, Finance Docket No 35036 (served October 12, 2007)(hercinafter the “October 12th

Decision™)

The Board’s deciston was crystal clear, 1t prohibits any rail construction By the tume of
the October 12th Decision, however, eighteen acres of land had already been clear-cut and
hundreds of thousands of cubic yards of matertals had been mined without any environmental
study as to its impacts — as required by both the National Environmental Protcction Act

(“NEPA™) and the New York Statc Environmental Quality Review Act (“SEQRA™) — or whether

2 See Smith, Jennifer, Work Started for Yaphank rail site without approvals, NCWSDAY (October 1, 2007), annexed
hereto at Exiubit B
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measures could have been taken in mitigation Quinlan Statement at 9-10 Addinonally, such
clearing was done 1n violation of Town Codes relating to clearing, site plan review, construction
activities and sand mining Id.

Still, U S Rail’s Petition for Clanfication seeks to negate the effect of the Board’s
October 12th Decision and to continue construction activities. Though captioned as a different
pleading, the Petition for Clanification 18 merely the latest in a series of many simuilarly-
intentioned pleadings aimed at beginning construction frec from any regulation and outside the
bounds of the cstablished regulatory framework by a non-raitlroad

Petitioner first sought to continuc construction by way of a petition for a stay dated
October 18, 2007 It claimed that the trackage 1t sought to build was disconnected and thercfore
an exempt “spur” pursuant to 49 U § C. § 10906. The motion for stay was demied on November
16, 2007. In denyimng the stay, the Board noted that Petitioner did not havc a reasonable
likelihood of success on the merits of its argument that the trackage was an ancillary “spur”
because “the track cannot reasonably be viewed as used for a purpose ancillary to the operations
that will be located hundreds of miles from U S. Rail’s existing operations 1n Ohio * Suffolk &
Southern Rail Road LLC -- Lease And Operation Exemption -~ Sills Road Realty. LLC, Finance
Docket No. 35036 (served Nov. 16, 2007) at 4

Next, on October 26, 2007, Petitioner filed a petition for administrative reconsideration
of the ceasc and desist order The Board demed the petition for reconsideration on December 20,
2007, holding that U.S Rail had not alleged changed circumstances or submitted any new
cvidence that would warrant reconsideration Suffolk & Southem Rail Road I.L.C - Lease And

Operation Exemption — Sills Road Realty, LLC, Finance Docket No 35036 (served Dec 20,
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2007)at4 Again the Board noted that there was “no evidence 1n the record™ that the proposecd
trackage would be classified as an ancillary spur

While 1ts petittons for stay and reconsideration were still pending before the Board,
Pectitioner also appealed the ceasc and desist order and sought a stay from the U § Court of
Appeals for the Second Circuit, which denied the stay on November 13, 2007 and thereafter
dismissed the appeal

Finally, US Rail filed an action in the U.S Dustrict Court for the Eastern District of New
York seeking to prechiminarily enjoin Brookhaven from taking any action to prosecute appcarance
tickets it 1ssued to Petitioner on October 4, 2007 or from 1ssuing further tickets Pctitioner also
sought to enjoin Brookhaven from “taking any other action to interfere with or obstruct
Petitioner’s construction and operation of” the alleged rail terminal Order to Show Cause at 2
A hearing on the preliminary injunction was held on December 5-6, 2007, and, to date, no
decision has 1ssued

Not content with two petitions before the Board and two separatc attempts at judicial
review by federal courts, through its Petition for Clarification U S Rail now comes to the Board
for yet another bite at the apple Incredibly, Petitioner again asks the Board “whether 1t can
begin certayn activittes ~ wath those Activitics pre-empted from state and local permitting,
zoning and environmental rcgulations ™ Petition at |

Although 1t 1s still the case that “no party has sought authonty from the Board to
construct any rail facilitics at this site,” (October 12th Decision at 2), Petitioner seeks permission
to 1gnore the Board’s prior mandate, side-step all state and local regulation, and begin activities
without any oversight or authority from any governing agency The Petition for Clanfication

must be denicd unless and until U S Rail obtains “authorization pursuantto 49 U S C §
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10901 (a) or a Board decision  finding that such activity does not require board approval ”
October 12th Decision at 2

After the hearing on the preliminary injunction, on March 26, 2007, Petitioner applied to
the Section of Environmental Analysis (“SEA™) for a waiver of the six-month’s pre-filing notice
required by the Board’s environmental regulations at 49 CF R § 1105 10(a)(1). See generally
March 26, 2007 Letter to the SEA appended hercto at Exhibit C  In a letter dated Apnil 29,
2008, U S Rail claimed that the SEA had reached a “consensus” that the project would require
an Environmental Assessmcent (“EA™) rather than an Environmental Impact Statement (“EIS™)
In fact, this statement by U S. Rail was so inaccurate that the Chief of the SEA, Victoria Rutson,
decmed 1t nccessary to respond by letter correcting the record on May 1, 2008 (“May 1 Letter™)
See generally May 1, 2008 Letter from Victoria Rutson to John Heffner, annexed hereto at
Exhibit D Forced to own up to 1ts misrepresentation, U S Rail corrected itself by letter dated
May 13, 2008. Ths distorted account of statements made at a2 meeting with the SEA 15 just the
latest mn a string of misreprcsentations by U S Rail before the Board

In support of 1ts request for the waiver of the cnvironmental notice period, U S Rail also
claims that “within the next several weeks U S. Rail plans 1o petition the Board for an individual
excmption under 49 U S C § 10502 from the requirements of 49 U S.C § 10901 to permit it to
construct and operate a new rail-scrved facility  in the Town of Brookhaven * March 26,
2008 Letter (Exhibit C) at 1 The inaccuracy of U S Rail’s prior statements strongly suggests
that this statement should be closely scrutinized Indecd, because of the controversy created by
U S Rail’s continuing attempts to evade the Board’s construction jurisdiction, Brookhaven
contends that the Board should require U S. Raul to file an application 1n order to fully describe

1ts proposal instcad of the less rigorous petiion for exemption



In fact, U S Rail has not even petittoned the Board for an exemption, instead, Petitioner
filed the instant Petition for Clanfication on May 2, 2007. Notwithstanding the Board’s prior
decisions described above, the Petition seeks “clarification” of the cease and desist order and
permission to procced with seven enumerated construction activities

ARGUMENT

Not only 1s the Petition for Clanfication a thinly veiled attempt to continue construction
activities without regulation, 1t 1s sumply premature No application has been filed secking a
grant of authority to construct a line of railroad under 49 U S C. § 10901(a) As the Board has
already held, the proposed line of railroad 1s not an “exempt spur,” where U S Rail’s existing
track is located hundreds of miles away 1n Ohio. Morcover, as set forth in detail below, there 1s
evidence of US Ral’s imnvolvement in a lucrative sand-mining operation at the property, which
raises a sigmificant question as to whether U S. Rail and 1ts affiliates even intend to build a linc of
raitroad at all.,

A, No petition or application has been filed secking a grant of authority to
construct a line of railroad under 49 U.S.C. § 10901(a).

Petitioner misrepresenis its dealings with the Board to date. Despite assurances and
indications to the contrary, no petition or application has been filed for authonty to construct a
line of railroad  Stll. the Petition repeatedly asserts “U S Rail has imitiated the process of

seeking Board authority to construct and operate the BRT ™ To the contrary, under the statute, a

* Petition for Clanfication at 5 Petitroner also states that 1t “desires to undertake the Activities described ~ while
the Board 1s processing its request for authonty ® Id Moreaver, it repeatedly makes the request to commence
activities “during the time that its construction propoesal 1s undergoing Board and SEA analysis and review"(Petition
at 9) and “during the pendency of its petition for exemption for construction * Petiionat {1 U S Rail even goes 5o
far as to presumptively state, “Once the Board grants its request for authority, the services for which US Rail seeks
the construction and operation exemption preempt any otherwise applicable state and lecal laws ™ Petition at 12-13
(ciing New England Tragsrail LL.C d/b/a Wilimwmngtion & Wobum Termnal Railway — Constructign, Acquisitio;

and Operation Exemption — in Wilmington and Wobum, MA, Finance Docket No 34797 (served July 10, 2007))
Fmally, U S Rail mislcadingly asserts that “the fact that the Board has yet to decide U S Rarl’s petition for
exemption should not prevent the Board from ruling [m its favor] * Petition at 15 This attempt to try to



proceeding to grant authority begins when an application 1s filed 49U S C § 10901(b). In the
mudst of the hyperbole, Petitioner does concede that no application or petition has yet been filed
See, ¢ g, Petition for Clarification at 5 (“will file a scparatc Petitton for Exemption®”)(“files ths
petition 1n advance of submitting the aforementioned Petition for Exemption™)

In fact, nothing has changed since the Board found 1n October 2007 that no party had
sought authority from the Board to construct any rail facihtics at this site  October 12th Decision
at2 As such, the threshold question regarding jurisdiction has not been answered The
jurisdictional question 1s paramount since if the Board has jurisdiction over Pefitioner’s

activities, 1ts jurisdiction 1s exclusive and preempts the application of many state and local laws
and regulations 49 U S C § 10501(b), see also New England Transrail LLC d/b/a Wilimingion

& Woburn Terminal Railway — Construction, Acquisition and Operation Exemption —in
Wilmington and Woburn, MA, Finance Docket No 34797 (served July 10, 2007)(*New England

Transrail”)(“Section 10501(b) also expressly provides that ‘the rcmedies provided under [49

USC §§10101-11908] are exclusive and preempt the remedies provided under Federal or state
law * The purpose of the Federal Preemption is to prevent a patchwork of local and state
regulation from unreasonably interfering with interstate commerce ™)

In support of 1ts premature request, however, Pctitioner cites to the Board’s decision in

DesertXpress Enterpnses, LLC — Petition for Declaratory Order, Finance Docket No 34914

(served June 27, 2007)(“DesertXpress™) Petitioner’s reliance on DesertXpress 1s misplaced
Although 1n that case, like this one, DescrtXpress had petitioned the Board prior to obtaining

authonity to construct a rail facility, the stmilanties begin and end there

muscharactenize the so-called undecided “peution for exemption” completely misconstrues the reality that, to date,

no petition has been filed. -

10



First and foremost, in DesertXpress, the rail carrier was not asking the Board for
“clarification” of a previous order or for permission to begin any “construction” activity Rather,
DesertXpress asked the Board “to 1ssue a declaratory order finding that 11s proposed construction
of an interstate high speed passenger rail system is not subject to state and local fregulations]
because of the Federal preemptionin 49U S C § 10501(b) ” DescrtXpress at 1 The relief

sought was both procedurally and substantively different than the result U S Raul seeks by 1ts

petition for clanfication

Second, there was no question that the activity proposed by DesertXpress was “rail
transportation” warranting fcderal prcemption  The Board noted

DesertXpress’ petition for declaratory order concerns its
proposcd project to construct an approximately 200-mile
interstate high speed passenger rail system between
Victorville, CA and Law Vegas, NV .. that would involve
the construction of sigmificant lengths of new track and ancillary
facilitics, including two passenger stations and a 50-acre train
maintenance and storage facility and operations center
DesertXpress states that the proposed route 1s planned
alongside or within the median of Interstate 15 and would
provide an alternative to automobile travel on that highway
Petitioner anticipates that the project would uttlize European
high-speed trains that would operate at speeds up to 125 miles
per hour and would travel between the two termin in under
105 minutes

DesertXpress at 1-2 (emphasis added). To the contrary, the Board has already noted its
skepticism regarding whether U S Rail’s proposed irackage would be an exempt “spur” and
there remain significant factual 1ssues with respect to whether U S Rail 15 constructing a rail
facility atall See infra sections D and E at pages 18-22

Finally, unlike U S Rail, at the time of 1ts Petition, DesertXpress had already met with
the SEA and had begun the preparation of an Environmental Impact Statement (“EIS™) under

NEPA State and local authorities and concerned citizens were being encouraged to participate

11



1n the EIS process, a fact to which the Board specifically poinied 1n 1its decision  Moreover, 1t
was not just the rail carrier that was secking clanfication in DesertXpress, but also a number of
statc and local officials who were looking for answers Noting the particularities of the situation
before 1t, the Board clearly stated, “our findings here are relevant only to the specific project
DesertXpress 1s proposing and the individual facts and circumstances at 1ssue here »
DesertXpress at 3 In that particular case, the Board was able to certify that 1ts deciston would
not significantly affcct erther the “quality of the human environmental or the conservation of
energy resources ” Id at4

U.S. Rail, on the other hand, has not begun any cnvironmental review To the
contrary, all that U S. Rail has done to datc 1s to request a warver of the six-month notice
requirements under the Board’s environmental regulations, arguing disingenuously that the
6-month notice is not required because the proposed construction would have such
minumal 1mpact on the environment that 1t would not require an environmental impact
statement

U 8. Rail’s argument flics in the face of the facts. This is not the first ime that it
has requested permussion for so-called “pre-construction activitics ” Such permisston was
requested (and denied) by way of a motion for a stay and for preliminary injunction to the
United States Court of Appeals for the Second Circuit  In opposing that application,
Brookhaven submutted an affidavit from 1ts Director of the Division of Environmental
Protectzon, Mr John Tumer See Declaration of John L. Tumer in Opposition to
Petitioners’ Motion for a Preliminary Injunction, anncxed hereto as Exhubit E Mr Tumner
pointed out that 1f he were called upon 1o review the project pursuant {o the SEQRA (the

state counterpart to NEPA), U S Rail would undoubtedly be required to prepare an

12
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environmental impact statement becausc, among other things, the property 1s in a deep
flow recharge zone and 1s ecologically part of the Long Island Pine Barrens and therefore
development of the property may cause significant hydrological and ecological impacts
Turner Affidavit ¥ 4-5 Thus, despite the rcpresentations that Petitioner has made to the
SEA, the project has and is going to involve significani environmental impacts

In addition, the Regional Director of the New York State Department of Environmental
Conservation recently summanzed the signuficant environmental impacts when he stated, “The
most serious concern 1s that a development project that calls for the clearing of a 28-acre sitc and
the miming of hundreds of thousands of yards of cubic matenals could move forward without any
environmental review ” Sec supra, Smuth, note 2

Similarly, in New England Transrail, the Board clearly stated that 1t would grant an

exemption for a requested activity “only 1f 1t is satisfied that 1t has sufficient information about
the transportation and potential environmental aspects of the proposal to be confident that 1t has
no causc for regulatory concern ” New England Transrail, LL.C, Finance Docket No 34797 at
11 Where, as here, there has been no environmental analysis to date, the Board by 1ts own
standard cannot approve any requested activities on the property Id (finding that the Board
could not authortze New England Transrail’s proposal before conducting the environmental
review required by NEPA)
As the Board stated 1n its decision on U S Rail’s Petition to Stay

If the proposed activities at 1ssue here are found to require

prior approval {rom the Board under 49 U S C § 10901,

environmental review under NEPA would be conducted as

part of that process During the NEPA process therc would

be ample opportumty for all interested parties, affected

communittes, and members of the general public 10 participate

and to comment on all aspects of the environmental analysis
Moreover, the Board could impose specific mitigation

13



conditions, should 1t decide to authonze this proposal, to
mitigate potcntial environmental impacts resulting from
the transaction
November 16th Decision at 7
By skipping the first step — “determunation of prior approval” — U S Rail is basically

asking the Board to sanction construction without any environmental accountabihity. The

process was purposcfully designed to prevent such a result See Stewart Park and Reserve

Coaliion, Inc v_Slater, 352 F 3d 545, 557 (2d Cir 2003)(finding that NEPA requires an agency

to “withhold its decision to procced with an action unnl 1t has taken a hard look at the

environmental consequences™), Poghani etal v US Army Corps of Engineers, 306 F 3d 1235,
1237 (2d Cir 2002)(holding that NEPA was enacted “to ensure federal agencies examine and
disclose the potential environmental impacts of projects before allowing them to proceed™), see
also 40 CFR § 1500 1 (“The NEPA process 1s intended to help public officials make decisions
that arc based on understanding of environmental consequences, and take actions to protect,
restore and enhance the environment,”)

U S Rail 1s seeking to engage 1n actual construction activities  This 15 clcarly within the
Board’s construction junisdiction “[T]he bringing of a condemnation proceeding constitutes

‘construction * Nicholson v_Missouri Pacific Railroad Company, 366 1.C C 69, 72 (1982)

The Interstate Commerce Commussion (the “ICC”), the Board’s predecessor, considercd
condemnation to be construction. Condemnation 1s usually the first step 1n the construction of a
rarlroad line After property is condemned, activities on the property commence, similar to those
claimed to be “preconstruction” activities by U S Rail, grading, installation of utilities, securnty
equipment, hghting, fencing, and temporary structures Petitionat 5 Since the ICC took

junisdiction over a construction project at the condemnation stage, 1t defies logic for U S Rail to

14
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argue that actual construction activitics do not require Board approval and can be authonzed by
the Board prior to a full review of the proposal and a full environmental analysis
In short, U S Rail’s petition is the most recent 1n a string of attempts to begm actual
construction without Board authonty contrary 1o prescribed law and procedure Brookhaven
urges the Board to follow the ICC precedent and reject U S Rail’s misleading and 1illogical

argument

B. Petitioner has made no attempt to engage state and local authorities,
but rather has maintained from the beginning that the facility 1s not subject

to state or local regulation of any kind.

Contrary to U S Rail’s assertion that 1t has engaged state and local authoritics through a
senies of meetings, Petitioner has 1n fact totally 1gnored any input from state and local authonties
to date By all accounts, US Rail’s “meetings” with state and local authonties, were not
participatory meetings, but rather pronouncements by U.S Rail to local officials that 1t was
proposing rail construction that was exempt from state or local rcgulation Thesc
pronouncements did not invite comment or collaboration A careful read of the “meeting
chronology™ rcveals the true course of cvents a clever but transparent “bait and swatch ”

All of the meetings prior to July 2007 listed 1n the “Meeting Chronology™ at Exhbit A to
the Petition for Clanification took place when 1t was the stated intention of the owners of the site
to operate at the site pursuant to a Notice of Exemption under49 U S C § 10901 and49CFR §
1150 31 and based on a lease between Suffolk and Southcrn Rail Road LLC and Silis Road
Realty LLC, U S Rail was not a party to any of the meetings

The first interaction between Petiuoner U S Rail and Brookhaven was on July 12, 2007,
Just a few weeks before U S Rail commenced 1ts unauthorized construction activities Petitioner

claims that on that date “John Heftner, Esq. on bchalf of U S Rail Corporation submuts notice of

15



US Rail’s intent to commence construction to the Town Attorney, Town of Brookhaven, New
York ™ Exhibit A to Petition for Clanification First, the “notice of intcnt to commence
construction™ was by no means an introduction to a cooperative relationship Indced, the letter
merely stated that U S Rail had leased the Property and intended to construct and operatc an
“exempt spur” within the meaning of 49 U S C. §10906 See July 12, 2007 Letter from John D
Heffner to Robert F Quinlan, annexed hereto at Exlibit F. Secondly, not only was U S Rail
announcing its plans to operate without state or local approval, the self-designation of its project
as an “‘exempt spur” signaled 1ts intention to operate outside the bounds of federal authonty as
well By way of context, thus letter was sent just a few weeks after Suffolk attempted to
withdraw 1ts noticc of exemption and the Board directed 1t to provide more information Sec
June 1st and August 13th decisions

To add 1nsult to 1njury, U S Rail began clearing the Property just a few weeks later This
was the start of the unauthorized construction process Indecd, by 1ts own account U S Rail
proceeded unsupervised with its initial plans and caused “potentially unsafe” conditions on the
property Drum Statement % 9 These conditions were caused by the actions taken by Petitioner
beginning m August 2007, at which time 1t had no authority whatsoever to procced As a matter
of {act, 1t was not cven a party to the proceedings at this juncture

Sull, US Rail now argues that the Board must grant it the authority to perform certain
“limited” preconstruction activities because 1t would be otherwise prejudiced  As stated above,
the activities Petitioner seeks to begin are actually construction activities under ICC precedent
Further, as explained below, Petitioner will not suffer any harm 1f 1t 15 not permutted to

commence construction

16



As evidence of the alleged “harm” 1t would suffer, U S Rail cites to the fact that 1t has
already ordcred 2 locomotives and that 1t has various “contractual commutments” that 1t must
fulfill Exhibit B to Petition for Clanfication (Hall Affidavit) Y 23-24 This argument 15 a non-
sequitor First, Petitioner has raised all of these arguments 1n its application for preliminary
iyjunction, which remains pending before the U.S District Court for the Eastern District of New
York The Board has clcarly spoken on this 1ssuc and 1t should not be persuaded to re-visit these
arguments because they havc been cleverly captioned as a different motion Second, any assets
U S Rail has purchased or commitments 1t has made to third partics are due solely to 1ts own
actions and not at the behest of any Board decision or directive The Board has been clear and
consistent since June 2007 and has never suggested that U S Rail should proceed with its plans
and operations Similarly, no state or local authority has given the green hight because no state or
local permission has been sought

Instcad of any suggestion from the Board that U S Rail should proceed, what 1t has said
—and clearly —1s that U § Rail should cease and desist That U S Rail chose to 1gnore the
Board’s directive should not now be grounds for a finding 1n 1ts favor due to some unquantifiable
cconomic harm 1t mught suffer due to 1ts own flagrantly subversive tactics

C. Neither the Board nor the Board’s Section of Environmental Analysis has

suggested that U.S. Rail seck this Petition for Clarification.
U S Rail claims that*

The Parties sought judicial review of the Board’s October 12 Decision
In 1ts November 19, 2007 Brief 1n Response 10 the Parties’ Preliminary
Injunction Request, the Board suggested that the Parties seek Board
clarification as to whether the Cease and Desist Order permitted the
activities requested herein, a suggestion reiterated by the Board’s Section
of Environmental Analysis (“SEA™) during its March 17, 2008 mccting
with the Parties

Petition at 8
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Neither the Board nor SEA have ever commutted such a suggestion to wrting and U S
Rail’s representation that the Board and SEA have requested this Petition for Clanfication 1s just
another entry 1n 1ts continuing ledger of misrepresentations and embcllishments

A review of all of the decisions 1ssued for this docket, demonstrate that the Board has
never advanced such a suggestion U S. Rail’s attempt to attribute to the Board that 1t requested
this petition for clanfication 1s based upon the argument of the office of General Counsel 1n an
appellate bricf Petition at 4, 8, and 10-11  The Board did not “invite” the Petition for
Clarification, but rather in an appellate pleading filed 1n the US Court of Appcals for the
Second Circuit, counsel for the Surface Transportation Board argued that 1t would have been
more appropriate for Petitioner to address the scope of permitted activities before the Board, than
to file for a preliminary injjunction. Pelition at 11, n2 The Board makes 1ts positions known
through 1ts decisions and not the arguments advanced by its attorneys in litigation

Sumlarly, the SEA has never offered a writien suggestion that U S Rail seek this petition
for clarification In fact, to date, the only correspondence 1ssued by SEA was a letter from the
Chief of SEA admomishing U S. Rail for mischaracterizing the level of environmental review
that would be required under the circumstances See May 1, 2008, anncxed hereto at Exhibit D
D. The Proposed Trackage is not an exempt spur pursuant te 49 U.S.C. § 10906.

As the Board itsell has siated, Petitioncrs are unlikely to prevail in their argument that the
proposed trackage ought to be classified as an exempt “spur” so that it will bc exempt from both state
and local authorities and the Board For this reason alone, the Board should deny the Pctition for
Clanification

U S Rail has argued that the rail facility 1s likely to be deemed a “spur” track, which s subject

to Board jurisdiction but does not requirc construction approval Specifically in its submissions to the
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Board, 1t has claimed the proposcd use of the track would not require prior Board approval for
construction under 49 U S C § 10901 or operations under 49 U S C § 10902(a) but, rather, quahfies
for the exception from the Board’s entry/cxit hicensing authority in 49U S C § 10906 because the
track would be used as a “disconnected” ancillary “spur” of an existing carrier, US Rail Sec,eg.
Petition for Reconsideration at 7, Petition for Stay at 4, Petition for Clarification ate g 8, 13
In fact, the proposed track 1s erther a line of railroad subject to the Board’s hicensing
requirements because 11 would be an invasion of new ternitory, or else a “private™ track not subject to
the Board’s jurisdiction but subject to state and local regulations The track 1n question cannot be
characterized as ancillary “spur” or switching track because 1t 1s not adjacent or ancillary to
U S. Rail’s existing rail operations. which are located hundreds of miles away from Brookhaven in
Ohio
To date, the Board has agreed’ in 1ts November 16th Dccision, the Board concluded that the
subject track 1s likely to be charactenzed as “a line of ratlroad”™* because
The purpose of the proposed construction and operations appears to be to
allow US Rail to serve new shippers The track cannot reasonably be
viewed as used for a purpose ancillary to the service that US Rail 1s
already authonzed to provide, as the proposed construction and operations
will be located hundreds of miles from U S Rail’s existing operations 1n

Ohio

November 16th Decision at 4

* In reaching this conclusion, the Board noted that “[t]here are three types of railroad track (1) ratlroad lines that arc
part of the mterstate rmil network, which require a Board hicense under 42 U S C 10901 to construct or acquire and
operate , (2) ancillary track, such as “spur,” “industnal” or “switching” track, which doces not require pnior
authortzation from the Board to construct or remove under 49 U S C 10906 |, and (3) so called “private” track,
which 1s not part of the national rail transportaticn system or subject to the Board’s jurisdiction because the track 1s
not intended to serve the general public  State and local regulation 1s fully applicable to pnivate track ™ November
16th Decisionat 1, n |
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E. U.S. Rail’s Intended Use of the Property Does not merit prior Board approval for
construction under 49 U.S.C, § 10901 or opcerations under 49 U.S.C. § 10902(a)
because U.S. Rail is not constructing a rail facility

U S Rail states that “as a preliminary matter,” this transaction 1s a matter “within the
junsdiction of the I C C. Termination Act 1nsofar as it involved the construction and operation of
a hine of railroad under 49 U S C 10901 ” Petition at 12 Repeating this conclusion over and
over again does not make 1t make 1t so without a Board decision Tt 1s for the Board and the
Board alone to make the determination regarding whether to exempt rail carrier transportation
See 49U S C. § 10502 Indeed, based on ICC precedent, 1t 15 logical for the Board to conclude
that the activities proposed by U S Rail in the Petition are construction activitics subject to its
Jurnisdiction and cannot commence until the Board completes the required environmental review
and grants an application or petition fro exemption

While U S Rail’s Petition pre-supposcs that the Board will grant it authority to construct
a railroad and that it will receive the concomitant benefit of preemption, there remain serious
questions with respect to whether what 1s being proposed at the facility 1s truly construction that
will be undertaken by a rail carmer Given U S Rail’s previous omissions, which are well
documented in the Board’s prior decisions in this matter, a healthy dose of suspicion about 1ts
motivations and representations 1s warranted.

In the pending action in the U S Dastrict Court for the Eastern Dastrict of New York, U S
Rail and the owner of the Property, Sills Road Realty (“Sills™) sought to enjomn the Brookhaven
from enforcing 11s local zoning code with respect to the activities that had taken place at the

Property While a decision 1n that matter has not yet been 1ssued, the testimony and evidence



from that preliminary myunction hearing® 1s closed and the partics have submitted post-tral
briefs The evidence and tesumony presented at the hearing strongly suggested that U S Rail’s
involvement at the Property 1s a mere subterfuge by which U S Rail and the parties that have an
interest 1n the Property are seeking to cloak themselves in federal preemption to avoid statc and
local oversight of their true business venture—a lucrative sand-mining operation A copy of
Brookhaven’s proposed findings of fact and conclusions of law, which summanzc this argument
are annexed hereto as Exhibit H

During the prchminary injunction hearing, the following three documents that were 1ntroduced
into evidence at the hearing demonstrate U S Rail’s involvement 1n a sand-mining scheme (a) a
“Railroad Operating Agreement and Property Lease”™(“Leasc™)(Exhibit I hercwith), (b) an Excavation
Agreement (Exhibit J herewith), and (c) an unsigned Proposal for construction at the Property (Cxhibit
K herewith) The Lease — which 1s for a 28-acre industrial site — has a 3-—year term and an annual
rent of $1,000 Under the terms of the Lcase, U S Rail has no obligation to pay property taxes and
was paid a sigming bonus of $10,000 The second document, the Excavation Agreement, allows Adjo
Contracting Corp (“Adjo™)(a general contractor for the BRT and partner in Sills) to sell sand 1t
excavates from the Property and be paid from the procceds of the sale of the sand up to $3,000,000
plus a 25% fee or all of its costs For 1ts part, Sills gets up to $6.000,000 plus a 50% fee The third
document, the Proposal, 1s an unsigned document that contains specifications for a rail construction
and indicates that 1t 1s a “Bid To Sills Road Realty ”

At the heaning, U S Rail claimed that the Proposal has been incorporated mto the
Excavation Agreement that these documents evidence U § Rail’s obligation to construct a rail

facility even though neither document contains any reference to the other Transcript (Exhibit G)

5 The prelimmary mjunction hearing was held in the United States District Court for the Eastern District of New
York before Umted States Magistrate Boyle on December 5-6, 2007 A transcript of that hearing 1s annexed hereto

as Exhibit G
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at39 US Rail’s President and CEO, Gabriel Hall (“Hall™) testified that he was making
payments to Adjo for rail construction but produced no proof of these payments at the hearing
1d at42 Hall was so 1gnorant of the details of the transactions occurring at the Property that he
initially testificd he was unaware of the provisions of the Excavation Agreement by which Adjo
was paid from the proceeds of the materials that wcre mined from the Property Id at42 When
presented with the text of the Excavation Agreement, Hall acknowledged that it appeared that
payments were being made for sand mining but could not confirm that this was the payment
arrangement Id at 44

Hall’s testimony and the three documents U S Rail offered into evidence present a very
clear picture U S Rail, the STB-certilied Class 1II rail carner, which 1s allegedly constructing a
rail facility (and thus affording the parties the protection of federal preemption) has only a
nominal role in the property as cvidenced by a sham agreement under which it pays $1,000 a
year to rent 28 acres of prime industrial land with no obligation 10 pay property taxes In
submitting these documents to the court at the hearing, U S Rail was asking the court to belicve
that it would obligate 1tself to pay for the $5,450,000 of ra:l construction improvements and
equipment 1n the Proposal even though its lease for the property could be terminated on 90 days
notice and there 1s no express provision for repayment of the $5,450,000 mn construction
improvements and equipment

While on its face, the Agreement does not make cconomtrc sense, when you consider the very
lucrative arrangements that Sills and Adjo (a partner 1n Sills) have negotiated based on their ability to
sand-mine at the Property without any state or local oversight, this arrangement makes complcte sense
The tesumony and evidence at the hearing call into question whether U S Rail 1s truly obligated to

construct the rail facility In short, tt 1s qurte possible that U S Rail has not petitioned the Board for
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exemption because 1t cannot present evidence that 1t 1s 1n fact constructing a rail facility on the
Property
CONCLUSION
‘Lhe Petition for Clarification 1s an attempt to circumvent the Board decisions in this case
and wcll-cstablished regulatory framework, and 1s premature For all of the reasons sct forth

above, Brookhaven respect{ully requests that the Petition be denied
Respectfully submutted,

ARK A CUTHBERTSON
L.aw Offices of Mark A Cuthbertson
434 New York Avenue
Hunungton, New York
(631) 351-3501

Antorneys for Town of Brookhaven
May 30, 2008
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CERTIFICATE OF SERVICE
I, Mark A Cuthbertson. certify that. on this 30th day of May. 2008. I caused a copy of

the foregoing document 1o be served by e-mail on all parties of record 1n STB Finance Dochet

ﬁhg@ﬁ& 4ul£berlson

No 35036
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VERIFIED STATEMENT OF
ROBERT F. QUINLAN

My name 1s Robert F. Quinlan [ am the Town Attorney of the Town ot" -
Brookhaven (“Brookhaven’) I am the chief legal officer of Brookhaven, a largeftown of
approximately 480,000 people and 532 square miles in s1ize Brookhaven is loc—atgd in
central Long Island, in the state of New York.

As the Town Attomney I am responsible for significant facets of local land use _ -,
regulation and code enforcement. In Brookhaven we have comprehensi‘ve regulations
that govern, among other things, the zoning and site plans for facilities such as t'h|ose -. -
proposed for property involved 1n this proceeding. Those regulations are mtendedto
ensure that these facilities are sited 1n appropriate places In addition, ix; siting and
regulating such facalities we arc required to follow the New York State Environmental
Quality Review Act (“SEQRA™) (the state counterpart to NEPA) to review the
environmental impacts of projccts and to ensure, if such projects are built that adequaté
environmental mitigation measures are implemented, o

1 submit this statement in support of Brookhaven’s reply to the petition for stay . ]
submitted by Sills Road Realty, LLC (“Sills”), US Rail Corporation (“US Rail”) (Sills
and US Rail are hereinafter collectively referred to as “Petitioners”). The proceeding .
before the Board involves property located on Sills Road in the hamlet of Yaphank in ‘ , l
Brookhaven (“Property”™) I have set forth below the history of this matter before the

Board, which clearly evidences how the Petitioners are abusing the exemption system to

avoid appropriate state and local regulation.
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On May 18, 2007, Suffolk filed another verified notice of exemption fc;r the
Property. The exemption was sought pursuant to 49 USC §10901 and 49 CFR §1 150.;511
and indicated that Suffolk has reached an agreement with Sills for the lease m;d operation &
of railroad trackage and facilities currently be constructed at the Property. The lea;e
involved the use of approximately 11,000 feet of track on a 28-acre parcel. In the .
summary of the transaction, it indicated that the exemption involved a lease in coramon
carrier operation by a new Class III short line railroad (Suffolk) over railroad trackage
and faclities to be constructed. It contained an extensive description of the proposed. =+ *
facility, including that it will make provisions for rolling stock and construction of an on- :
site overpass bridge, cross dock, intermodal container storage and receiving, handling .

storage bunkers with sufficient capacity to accommodate 500,000 tons of constmgction.

aggregates per annum. On June 1, 2007, the Board issued a decision indicating that, '
based on Suffolk’s intent to provide for-hire service over trackage, it appears that Sills |
was constructing a line of railroad subject to the Board’s jurisdiction. It noted that under
49 USC §10901, Board authority is required to construct a line of rarlroad and that Sills
has not sought Board authority for this construction The Board further indicated that if-
the Board were to accept Suffolk’s verified Notice as complete, Board action mught be-
seen as tacit approval of Suffolk’s lease and operation over a line of raslroad that has be:en
constructed without Board authonty and that because the Notice of Exemption did not - )
provide sufficient information to make a definitive determination that exemption was '

appropriate here, additional mnformation was necessary for Suffolk’s Notice of Exemption-. ™

to be considered complete Suffolk was directed to file supplemental information by Juhe




21, 2007 describing its construction activities on the trackage to date and any
construction anticipated in the future,

On June 15, 2007 Mr. Heffner wrote the Board a letter indicating that duetoa
change in circumstance, Suffolk had decided to withdraw its Notice of Exemption.

On July 12, 2007, Mr Heffher, faxed me 2 letter in my capacity as Town
Attorney to advise me that he represented US Rail, an Ohio based company and commdn

-

carrier short line railroad operating pursuant to authority granted by the former ICC now

¥

the STB, His letter stated that US Rail has leased real property and intended to construct

and operate a “exempt spur® within the meaning of 49 USC §10906 a line of rail and - L -
related side tracks, yard tracks, turn outs, switches and connecting tracks (collectively, -

the “Rail Yard”) thereon for the purpose of operaling a common carrier railroad and

transload facility at that location, The letter further indicated the Rail Yard will provide

rail transportation services to customers shipping and recerving and/or transloading

aggregate stone or other stone products as well as lumber, plywood, sheetrock, and

related construction materials and other merchandise freight and that as a common carrier

railroad, US Rail’s construction of the Rail Yard are governed by federal law and subject

to the exclusive jurisdiction of the STB.

It is important to note that at this point [ was not aware of any activities at the
Property or any proceedings before the Board. At no point in his letter did Mr Heffner
indicate that there were any pending proceedings in front of the Board. Also,
conveniently missing from Mr. Heffner’s letter was any mention of the involvement'df?

Sills or Suffolk. I was left to investigate the location of the property because all Mr.

Heffner provided were tax map descriptions of the property.




On July 25, 2007, Mr Heffner addressed and mailed a [etter to me that was’
identical to his July 12, 2007 letter, which was received by my office on July 27, 2007 "
while I was away.

On August 13, 2007, the Board unaware of the new mvolvement by US Rail, :
1ssued a decision 1n response to Suffolk’s attempt to withdraw its second Notice of
Exemption, It noted that in its June 1, 2007 decision Suffolk’s notice of exem_ption was |’
found incomplete and it was directed to file supplementa! information describing in detail F
the construction of trackage, which, it noted, would appear to be line of railroad subject--
1o the Board’s junsdiction based on Suffolk’s stated mtention to provide for-hire service {'"
over it. The Board stated that Suffolk had not provided it with the supplemental
information required by its June 1, 2007 decision nor had it provided a substantive rcason
for its withdrawal. In failing to explain the srtuation, the Board stated that Suffolk left ™
unrefuted in its verified statement that for-hire service is intended for the trackage being
constructed by its affiliate Sills The Board’s conclusion that Suffolk and Sills were
affilrated was based on telephone conversations between Board staff legal counsel for
Suffolk. ]

The Board’s decision denied Suffolk’s request to terminate the proceeding Given .
the concems raised, the Board directed Suffolk to file the information required by its Ji';'n'e
1 decision, directed Suffolk to provide substantive reasons for the withdrawal and expldin
whether 1t or Sills will provide for-hire service at the trackage. The Board commented '

where, as here, a party concludes that environmental thresholds will not be exceeded, the

notice of exemption should explain why the transaction would not exceed the thresholds

or otherwise warrant the preparation of environmental documentation.

- 1
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The Board’s decision explained that if for-re service was intended for the
trackage being constructed by Sills then the “construction that has either already occurred -
or will occur in the future is construction of a line of railroad subject to the Boarci's
junsdiction, and the Board authonzation for the construction is required under 49 USC .
10901 The proposed construction of a line of railroad also requires that the Board
conduct an environmental review under the National Environmental Policy Act. See 49 N y

CFR 1105.6(a)(b)(1).”

In its decision the Board was justifiably suspicious of Petitioner’s activities and -

warned: I
The Board increasingly has grown concerned that persons using the notice
of exemption procedures to obtain authority for the lease or other
acquisition and operation of a railroad line may not be making a thorough .
review of their circumstances prior to filing a verified statement thata
proposal should be exempted from environmental and historic reporting
because the thresholds at 49 CFR 1105 7(e)(4) or (5} will not be met. See
49 CFR 1105.6(bX4), (c)(2)@) Suffolk filed such a statement, but failed
to provide any explanation in its notice of exemption as to why the
anticipated movements of intermodal containers and up to 500,000 tons of
construction aggregates would not meet or exceed the Boards 3 train per
day threshold for environmental documentation under 49 CFR  _ .
1105 7(e)(5)(ii)(A) Nor did Suffolk explain why the anticipated increase
in truck traffic would not meet or exceed the Board’s thresholds under 49
CFR 1105 7(e)(5)(u)(C).

fu

In response to the Board’s August 13, 2007 decision, Suffolk filed a response ﬂia;
can only be charactertzed as evasive.
It is important to note that, when Suffolk received the Board’s August 13, 2007

Fl

decision, which inquired about 1ts construction activity, 1t had planned to or was inthe -




process of commencing construction. Newspaper accounts' make it clear that
construction commenced at the Property in late August.

Mr. Heffner wrote to the Board on August 23, 2007 and stated that the simplp' ot
answer to STB’s inquiry is that Suffolk and Sills never concluded any agreement or oth;.r
relationship with respect to the lease, construction, or operation of the rail facility and :
mcredibly also stated that “Suffolk has never undertaken any development
construction or other activity at this site.” He further stated Sills never undertook a.ny
construction of rail facilities at the Sills location for the simple reason that Suffolk and : '.
Sills never consummated therr agreement.

The statement m Mr. Heffher’s ietter of August 23, 2007 that Suffolk and $ills‘
never undertook any construction at the site is not only contradicted by newspaper
accounts that demonstrate that construct:on began in late August, but also by Mr.
Heffner's own letter to this Board of October 9, 2007, attached to the present Petition.

Attached to Mr Heffher’s October 9, 2007 letter as Exhibit D is a timeline
submuitted by Mr. Heffner which indicates: “August 20, 2007 - Site clearing
commences.” Clearly Mr. Heffier should have known of this clients® clearing activities
before he wrote to the STB three days after they commenced, perhaps craftily,
representing to the STB that his now former client “Suffolk has never undertaken any
development construction or other activity at this site.” Knowing full well that h1§ client, .

Sills Road, had already started clearing As both Sills and Suffolk had already been .

' In a newspaper account on October 1, 2007 in Newsday, a Long Island daily newspapet, it was revealed 11~
Jate August, 2007 work was begun at the Property, which involved clear-cuthing 18 acres of the site and the
muining of hundreds of thousands of cubic yards of materials The article indicated that US Rail bad signed.

& 30-year lease with Sills In this article, Gerard Drumm, the chief financial officer of Sills mdicated that
they mtended to build a rail facility atthe site  The article also made 1t clear that Petitioners were

attempting to make an end-run around the Board procedures that would have required Board authortzation
and environmental review
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identified by the Board as “affiliates” in its prior decisions, the actions of one are
attributable to the other in spite of Heffner's efforts in his August 23, 2007 letter to
distinguish them .
Additionally, upon information and belief, the source of such information and
grounds for such belief being conversations with the Town of Brookhaven’s .
Commissioner of the Department of Waste Management, John Kowalchyk, and: review of
a letter attached hereto as Exhibit A, one of the proposers who responding to-the Town’s-
Final Request For Proposals for the disposal of the Solid Waste Stream generated by-the )
Town of Brookhaven, indicated that Sills Road had represented to others in the waste |

management industry that they “had commenced development efforts™ at the Sills Road

site prior to August 23, 2007 Attached hercto as Exhibit A is a letter from the Preside:nt' -
of Sills Road Realty, LLC to Tully Environmental, Inc., a proposer for the removal of
waste materials stating the above. This also shows the real purpose to which the facility
18 intended to be used, as I have been advised by Mr Kowalchyk that Tully submitted the
letter in support of thetr proposal for waste removal to show that the Sills Road site could
be used as a potential site for loading waste on to railcars in the future. I
Thereafter, the Board, in a decision dated September 25, 2007, allowed Suffolk to ~
withdraw its Notice for Exemption This decision was based, in large part, onthe ‘
nusrepresentations set forth in Heffner’s letter of August 23, 2007. Specifically, the

Board relied on the misrepresentations about activity at the site when it stated that

“because Suffolk statcs that neither it nor Sills has undertaken any cc;nstructioh of rail

facilities at the Sills Road location or consummated any agreement with Sills Road to
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lease or operate over the proposed trackage, Suffolk has provided information to support
its attempted withdrawal of its Notice of Exemption

Pefitioners’ response was so rife with misrepresentations that the Board made
note of this n its decision when it stated:

Suffolk also asserts that Sills never anticipated providing for-hire rail service.
However, this statement appears to contradict Suffolk’s earlier statement that it
“has reached an agreement with Sills for the lease and operation of rmiroad
trackage [at issue here],” through which “Suffolk intends to hold 1tself outasa -
common carrier to provide service to all potential customers . . "> Suffolk’s
filing also appears inconsistent with the statement made by Suffolk's counsel ina
telephone conversation with Board staff that Suffolk and Sills are affiliated | partles, ..
(in that onc owns a significant portion of the other). .

Given these suspicious activities and the patent misrepresentations that had been ~

made, the Board concluded with the following admonition:

At the same time, however, Suffolk and Sills should be aware that if either

entity anticipates providing for-hire service over trackage fo be

constructed, approval under 49 U.S C 10901 and [sic] an appropriate
environmental review would be required. While Suffolk has stated that .-
Sills has not undertaken any construction of “rail facilities™ at the Sills

Road location, Suffolk has not stated that Sills has not constructed other

facilities at that location that might be converted in the future to rail

facilities. The Board would view with disfavor any foture request for .

authority to commence rail operations over trackage &t this location unless’ '
the construction of that trackage has first been authorized by the Board.

Newspaper accounts that reported on activities at the Property made it c!_ear, that.
Sills was constructing facilities at the location that would later be converted to rail -
facilities, which was in direct contradiction to the representations Heffher made to the
Board.

It was only after review of the above referred to applications, decisions and other

documents, as well as learning of the reported activity at the site, that the full scope and °

? Seo Suffolk's Verified Notice of Exemption at 3-4
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nature of the Petitioner’s activity became clear. Given that Petitioners’ did not appeat-‘ to
have any approval from the Board, I wrote to Nancy Beiter of the STB on October 2, .
2007 In that letter, I requested mformation as to what, 1f any, authorization US Rail had
received from the Board and to advise the Board that if such information ‘was not
forthcoming that Brookhaven intended to file a petition for a declaratory order.

On Qctober 4, 2007 Melvin F Clemens, in the STB Office of Compliance apd
Consumer Assistance, wrote to Mr. Heffner and recounted that information that we had .
provided to the Board with respect to the construction at the Property Mr Clemens
noted that Mr, Hefiner did not deny that construction was taking place at the site .
(although he had done so shortly a month before that) and did not assert US Railhad
received authority from the Board to undertake these activites He noted that US Rail = -
had sent letters to me in July, 2007 claiming that it was exempt from state and local law,

Since US Rail had received no authority from the STB to construct a rail facility,
US Rail and Sills Road were directed by Mr. Clemens to cease activities at the-site and fo .
provide the Board with a detailed account of activities taken in the area and fo explain-:
why it did not believe Board approval was required. By this time, it was my
understanding, that US Rail and Sills Road had already agreed with the New York ;',m%é' :
Department of Environmental Conservation to cease all activities until a mutual
agreement could be reached ‘

At this pont it was clear to me that Petitioners had pulled what could be * -
characterized as a “classic developer’s trick™: build now and beg forgiveness later, Here,

however, forgiveness should not be forthcoming. Eighteen acres of land have been clear- .

cut and hundreds of thousands of cubic yards of materials have been mined without any

%
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environmental study as to 1ts impacts as required by both NEPA and SEQRA and whaf, if
any, measures could have been taken in mitigation Additionally, such clearing was done
1n violation of Town Codes relating to clearing, site plan review, construction activitigsl
and sandmining,.

Thereafter, US Rail did submit a response that alleges that what it is ;10w seekil'i'g'_ .
10 do does not require Board approval because it is a spur, industrial, team, switching or
side track within the meaning of 49 U.S.C. 10906. The mernits of this argument are
addressed in the foregoing reply prepared by our counscl.

Petitioners disingenuously argue that “Although the Town of Brookhaven has
tndicated their concern that no review of this project has occurred under federal or New )
York environmental laws, the Town concedes that US Rail’s actions may be, ir; its words,
‘justified’ (1.e., exempt from state and local oversight) if it is acting under Board
authority.” This letter, which was written by me one day after I learned about the
activities at the Property, acknowledges that federal preemption may have application m . "
- this matter bascd on what httle it knew about the Petitioner’ activities at the Property and

should hardly be viewed by the Board as Brookhaven’s acknowledgement that the
1ssuance of a stay in this matter will not harm any other partics Brookhaven believes *
' that significant harm may be visited on its environment and on behalf of its
approxunately 480,000 residents. For this reason, it has indicated its intention to
participate actively in this proceeding, commencing with 1ts opposition to the stay sought
by petitioners.
There are numerous agencies, organizations and individuals that are concerned )

with the potential environmental harm that my result from Petitioner’s activities at the | _:

10
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Property, including.the New York State Department of Environmental Conservation

(“DEC") As set forth in 2 newspeaper account mn Newsday on October 1, 2007 (annexed

as Exhibit B), the DEC has issued summonses to the construction contractor at the

Property for mming without a permit In that article, the regional director for the DEC, .
Peter Scully, states that “The most sertous concern is that a development projec;t that calls

for the clearing of a 28-acre site and the mining of hundreds of thousands of yards of )

cubic material could move forward without nay environmental review.” In that article,

US Rail’s president acknowledges that had received citations from DEC and that it was

“in discussions” with the DEC about the citations that could lead to administrative o .
hearmgs Annexed hereto a; Exhibit C are two letters that DEC has sent to counsel for
Sills and Suffolk about the sandmining activitis that have taken place at the Property. In
addition, in the same Newsday article, the president of the local civic association
expressed her concerns about the potential environmental impacts of the activities at the
Property.

Petstioners suggest that “Although the Town of Brookhaven has indicated their
concemn that no review of this project has occurred under federal or New York |
environmental laws, the Town concedes that US Rail’s actions may be, in its words,
‘justified’ (i.c , exempt from state and local oversight) if it is acting under Board
authority.” Ttus letter, which was wntten by me one day after I had learned about the t
activities at the Property, acknowledges that federal preemption may have application in
this matter based on what little 1t knew about the Petitioncr’ activities at the Property and
should hardly be viewed by the Board as Brookhaven’s acknowledgement that the

issuance of a stay in this matter will not harm any other parties. Brookhaven believes

11
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that significant harm may be visited on its environment and on behalf of its vt
approximately 480,000 residents For this reason, 1t has indicated 1ts intention to

participate actively in this proceeding, commencing with its opposition to the stay sought-
by petitioners. ' F

I note 1n closing that given the lack of information given to the Board to-date by
Petitioners, the shifting nature of the parties and the outright mim'epresentai:im;.:zJ that
have been made, the Board should use whatever means are at its disposal and inquire mto .

the true nature of operations proposed at the facility and the parties involved. o

1)

3 As further proof of this, I submit to you as Exhibit D a Ietter I recelved from counsel for Sifls.on October
§,2007 indzcating that 1t previously advised the Town that the Property will be used for an “mtermodal -
transportation center that will mecorporate switching and a railroad slding from existing Long I§land  *
Raulroad tracks located on the property’s southern boundary as well as freight transfer arcas” and further; . -
states that no mumicipal solid waste will be processed at the site Counsel offered on behalf of Sills to enter’

into an agreement to that effect Conspicuously absent from the letter from Sills’ counsel is any

representation that it would not process construction and demolition solid waste at the site, A newspaper |
account in Newsday on October 5, 2007 (annexed as Exinbit E) explains the close tes that Sills Road has to-

the garbage industry and also reveals that US Ral has stated to this Board in a Ietter dated February 25, - -
2006 m the New England Transrail (anmexed as Exlubit F) case that mdicates that US Rail "genq'a:es a -
large part of 1ts revenue from hauling solid waste matenials” and further states that its research indicates '
that solud waste in the Northeast region of the United States 1s that region’s major cutbound component for
export It made these statements through its attorney who wrote a Jetter in support of the application of + -
New England Transrail, which, as the Board knows, was seeking approval for its solid waste trarisload -~
facility Rl
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T, Robert F. Quinlan, declare undar penally of perjury that the facts stated in the
foregoing document are true and correct, to the best of my knowledge, infonna'zion and
belief. Executed on this 5" day of November, 2007, ‘

N

Robert F Quinlan
Town Attormey
Town of Brookhaven -
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Work started for Yapw( rail site without approvals -~ Newsday.m - IP&Ee 1of3-

newsday com/news/local/ny-hira110927,0,3592796 story

)N ewsday.com

Work started for Yaphank rail site without approvals
BY JENNIFER SMITH AND ERIK GERMAN

ifer.smi = com
erik.german@newsday com
10.59 PM EDT, October 1, 2007

An Ohio rail company working with Long Island asphalt | .

plant owners has cleared 18 acres in Yaphank and *HEQ)B 1T
excavated mountains of sand in preparation for building a
raif-to-truck transfer site - without having sought any

govemment approvals

The state Department of Envzronmental Conservation has
issued citations for mining without a permit to Watral
Bros, the Bay Shore subcontractor preparing the site, and
1o the owner of the land -- Sills Road Realty, a

) consortium of local asphalt plant and construction
business owners with offices in Syosset.

Work at the site was voluntarily halted by Wednesday
evening, said DEC regional director Peter Scully. "The )

most senous concern is that a development project that calls for the clearing of a 28-acre site and the -
mining of hundreds of thousands of cubic yards of material could move forward without any

environmental review," Scully said last weck

~ _,-,

Federal defense

The railroad invelved — U.S Rail Corp. of Toledo, Ohio, which has angned a 30-year lease thh Sllls -
Road Realty -- says federal law allows railroads to undertake such projects without stite and local -
permits. Earher thus year, the same landowners attempted to set up their own railroad to'opemte atail

spur at the site only to abandon the tack when the process became "unduly complex andmmplmafﬂﬂ "

sait Gerard Drumm, the chief financtal officer and council for Sills Road Realty. And this sumimer, the
state rejected the company's bid for rail bond funding 1n part because the Department of Transportﬂf.lon
didn't have evidence that Sills Road Realty or U.S Rail were authorized to operate as rail companies in

the state

The DEC visited the Yaphank site Monday to make sure work had not resumed, said-Scully. Drumm
and U.S. Rail president Gabriel Hall said their companies are "in discussions" with the DEC about-the
citatiors, which could lead to an administrative hearing if the parties cannot resolve their differendes’

—) A big hanl ’
hitp://www newsday com/news/local/ny-lirail0927,0,2391596,print.story 10/6/2007
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Work started for Yaph‘ rail site without approvals -- Newsday.‘ Page 20of3

.

Brookhaven town spokesman Tom Burke said a town inspector estimated about 1,000 cubic yards of -
sand was being removed from the site each day "Judgmg by the size of the hole it could have been
) going on for six weeks," Burke said At that rate, at current prices, the sand could sell for $330 000%o

$750,000.

"We're not a sand-mining operation,” said Drumm. "We're excavating for a construction project ... under
state Iaw that 1sn't mining." Drumm said Friday the sand was being sold

Residents say they first learned of the project in late August, when they saw machinery topplmg trdes at
the site, which is about a mile from homes

"We had no clue who, when, where, what was going on," said Fran Hurley; president of the Yaphank
Taxpayers and Civic Association. Hurley said residents are concerned about the traffic from thie project,

and whether the excavation could affect groundwater resources decp below the site.

Representatives of U 8. Rail and Sills Road Realty say they have commumcated a pumber of times with
the town and that they are working to address residents' concems. .

Drumm said the industrially zoned site is swted for their facility because it 1s close to the LIE. He added
that it also Lies within the town's Empire Zonoc -- an area where businesses get state tax credts for *
ventures that attract capital and create jobs. He also said the facility would reduce local truck traffic

Sills Road Realty first discussed the project with Brookhaven officials in January They then et with
the ‘Suffolk planning department, Drumm said. Town and county officials characterized the discussions

as preliminary, ‘
. ) Quite a surprise
County public works department's chief engineer William Hillman said his department had no idea that

work had started until late August, when they saw bulldozers in action. Hurley said the company only
met-with her group after she contacted thetn herself .

Brookhaven town spokesman Burke said the town exercised "due diligence" and recommended thiat the
railroad contact local civic groups.

U.S. Raul told Brookhaven officials in a July 12 letter that they mtended to start work 1n the next 30
days On July 20, town officials met with a project backer, who they said repeated that they could
bypass local and state controls because railroads are overseen by the federal Surface Transportation
Board. Said Burke: "It is arguable whether the town should bave demanded to see the exemption, but it

——_certainly existein law and__ we presumed they qualified for the.exemption,” Burke said.

Eazlier this year Sills Road Realty had tned to set up its own short-line rail company under the name
Suffolk and Southern Rail Road. In May, Suffolk and Southem filed a notice of exemption with the
Surface Transportation Board seeking federal avthority for the project. But the board indicated fhat the
project would require Board authorization -- as well as an environmental review.

Fall into disfaver
ﬂﬁs when Suffolk and Southern withdrew its application. The board's decision in the matter, released |

last week, said that it would "view with disfavor any fufure request for authority to commence rail
operations of trackage at this location unless the construction of that trackage has first been authomd .

hitp //wrww newsday.com/news/local/ny-1irait0927,0,2391596,print story 10/6/2007
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Work started for Yapw: rail site without approvals — Newsday.a - Page 3 of 3

by the Board."”

U.S. Rail has not submitted filings on the Yaphank project to the Board. Railroad president Gabriel Hall
said his company does not have to file a notice of exemption because U S. Rail is already recogmzed by

the Board as a common carner i Ohio

4 Surface Transportation Board staff attorney said the board could not determme whether U.S. Rail has
operating authority for the Yaphank project unless a complaint is filed. As of Monday, nobody had

formally done so,
Copynght © 2007, Newsday Inc

hitp:/fororw newsday .com/news/local/my-lira110927,0,2391596,print story 10/6/2007
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Law OFFICE

JoHN D. HEFFNER, PLLC
1750 K STRERT N'W
SurTe 350
WasameToN, D C 20006
PHa 202 296-3333
Hax 202) 296-39139

March 26, 2008

Ms. Troy Bracy

Sectinon of Fnvaironmental Analysis
Sarface Transportation Beard

395 © Screet, S.W

Washington, D.C. 20423

RE: STB Finance Docket No ., U S Rail Corporation,
Petition for waiver under 49 CFR 1105.10(a)

Dear Mr Brady

Pursuant to 49 CFR 1105 10(c)(?) I am writing on
behalf of U 5 Rai1l Corporataicn (*U $ Rail”), to roeqguest a
warver of the six months fre—-Ii_:zrg natice requared by .Fe
Board's environmental regulaiions at 49 CFR 1105.1i0(a} (1).
Within Lhe next scveral weeks U § Rail plars to petition
the Boarc [or an wndiv:dual exemotzon under 49 U S C. 10302
from Lre requirements of 49 U S.C. 10901 to permit it to
construct and operate a new rail-secrved facility {(“the
Brookhaven Rail Termainal” ox “BRI™) rnonzaining
approxlmately 12,000 l.rear fenL of track on a 2B acre site
{“51tec”), in the Town of Breookhaven in Sufrolk County, NY.
U S Rail submits tnat a waiver of tne 6 morths advarce
neklge requirement 1s consssient wiTa the royulat.crs of
“he Section of Energy anc Envircnment (“S5TA”} and he
Board’s pol:cies. Becausc the owrer of the Site, Sills
Road Realty, LLC (“Sallg Roaa”), requires ra~l se-vice as
5c0n &5 possibkble i1n ozder to corTtinue receiving 1 Lound
shapments of stone aggregace and to meet ongoing, long term
conrikwents, T S Rail asks the SEA to orxomptly consider and
yrant This wa.ver reogquest.

For your information, U 5 Rail 1s an existir~g class

urder the namre the Greater Miam- & Sciotc Reialroad in the
State of Ohio. I am encleosaing with this lerter a copy of

www heffnerlaw com 1 heffner@venzon net



1ts “nterslate Commerce Commisslion operating authcrity.

J 5 Rarl has leased tho Sxte Lor the 3RT from 31lls
Rcad and will conscruct and operatce tne fac:ility as 4 class
IIT railroad. U S Rail wiLl connect with the New York &
Atlantic Railway (“NY&A”) waich 1s a class TII rail carrier
tha- provides freicht service over vre lines of tne Long
Islana Raxl Recad. The traflfic currently consists of stone
aggregate oraginating at quarries near Saratoga Spriags,
NY, served by CP Rail, and delaivered in a dedicated,
praivate fleet. CP Rail mcves thais traffic o Leng Island
via CSX TransportalL.on’s Huasor Line and i-~cerchances zhis
tralfic to the NY&A at the Frash Po-~ds Yara. The current
tratfic has oeen delivered to a leascd facilaty, which
lease has rot been rerewed. Upon completion of the BXKT once
trallfic bound Zor tne BRT arraives a= .he “ac_lacy’s
enirance, NY&A will >ntexchange t-arfaic to 1] 5 Rall which
w1ll then switch the Lrain Lo the appropriale yard tracks
for unloading. U $ Rail will then turn the =squ:zpmenlL and
reas=emp’_¢ Lhe emoLy cars tor incercharge bzox to the NYKA
for moverent off Lory Tslard.

The waiver provisions of the Board's environmental
rules requirc a party seeking a waiver to describe as
connlete’y ag possibile the envivonmerlLal effects arc tinong
¢’ tne proposed action ard Lo shiow That all or parl of Lhe
s1¥ month lead period is not appropriate Moreover, the
regulations require a party seeking a waiver to indicate
(1) whether Lrhe area affec.cd 1s a nonatlLaar-ert area, (?)
the number of “rains per day Lhaz wou_d be irvolved end the
commodities and tornage that would nc handled, and (3) the
impacts, Lf any, on endangered species

In —esponse Lo tnese _rusiriacs and as a casullk of
prior, erter-sive environmen:al analyses of the Sita and its
surrounraing communities, U $ Rail anticipates that the
environmental effects of the construction and operation cf
tne BRT will be minital Regarding rke guesl-ons
1iden~ified above, the subrec. area 135 a nonaktktainment area
Tne BRT has been designea Lo hardle about 5,000-6,000
carloads annually utilizing one train making a single daily
roundtraip, aL 40 carloads pe- trip. Inbound traffic will
censist of scone aggregaze raculres by entikies relatcd te
S1lls Roed 1r tnair curreat businesses anc olher
constructaion related products.

Regarding envirormental i1mpacts, movere~- of increased



noise pollution and energy consumption impacts. The
trackage at the BRT will rnot cross any public highways or
navigable waterways. The BRT will be buillt on 28 acres of
urdevelcped land cwned by Sills Roaa The surrourding lanc
uces are preacmirartly industrizl z2réd ut' Ty 17 ratare
Trere are ro residential parcels cor community services of
any type witnin 2,000 feel of the Si1te. The Town of
Brookhaven’s racial demoygraphics will not trigger ary
“environmental justice” 1ssues

The Site has prev-oously beepr analyzed 1n conrectacn
with a propesal to betld 2 gas-fived electr-c power plant
and by corsullbing enginee~ s 1n cortectior with .ne design
of Tthe BRT. Based on thesc analyses, the following
ccnclusions can be drawn

* The soils on the Site consist mainly of sands
ard loamy sands.

. Depth to groundwater 1s anproximately €45 to 77
feot and aepth to bedrock 1s approxinmately 1,500
Zeet.

e Nassau and Suffolk Counties of Long Isiand have
been designa-ed by the US Eavironmental
Prctection Agency as a sole source aquifer
There are ng surface weters or wetlands or the
Site.

. There are no federally listed threatened or
endangered animal or plant species tha. will be
potentially aftected by this project. While
there are two rare starte listed planis hoLed as
aoccurrirg 1n the vicinity, none are known te
cccur on the 3-te

e A3 .0 alr qualizy, 1T 1s mederate atca nrert
nr 8~rour orvone and nonattainment for PM 2 5

e Az Lo noise, lhe existirg daytime noises levels
on the Site are 63 dBA and evening levels are 55
dBA -

Asg disclosed -on tne pr.lor &ra’ysas, Trere a-ve 1c 2&st
or current struccures or tia2 Site. Zhase 1A ana L2
archeological surveys have previously been conducted and ro
non—-modern artifacts have been fourd.

Because the envaironrertal effects of this oroject are



negligible, U S Rail pel:-eves inat the six mortns iead time
Ls unnecessary and should be waived.

Pleazse dake sierp and retarr cne copy ¢ this letter

Enc.osare

cc: Ms. Vicki Rutson
Gerard Drumm
Andrew Xauffiran
Gzbrie’ liall
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SURFACE TRANSPORTATION BOARD
Washington, DC 20423

Office of Econonucs, Environmental Analysts and Admimistration

May 1, 2008
Mr John Heflner
1750 K Street, NW
Suite 350
Washington, DC 20006

Re: STB Finance Docket No 35141, U.S. Rail Corporation — 1n Suffolk County,
Long Island, NY

Dear Mr Hcffner

Ths letter 1s 1n response to your letter dated April 29, 2008, 1n which you respond to a submittal
made by the Town of Brookhaven, dated Aprl 21, 2008," in the above referenced docket

Your letter references a March 17, 2008 meeting between representatives of the Board's Section
of knvironmental Analysis (SEA), U S Rail Corporation, Sills Road Realty LLC, Gannctt Fleming, Inc,
and yourself during which SEA was presented with an overview of the proposed project On page 3 of
your letter, you state “At that meeting, environmental reporting requirements were discussed and a
consensus reached that the project appeared to warrant an EA, rather than an LIS »

SEA would like to correct the record At the March 17, 2008 meeting, SEA discussed its
environmental review process and provided a hand-out describing 1n detail tts environmental review
process to those present  SEA clearly indicated, as 1s outlined mn the hand-out, that no determation with
regard lo the preparation of cither an 1:A or EIS would be made until after the completion of several steps
culminating with a site visit SEA notes that it has not yet conducted a site visit and has therefore not
made a determination regarding the appropriateness of either an EA or an EIS

If you have any questions or require additional information regarding this procecding, please do
not hesitate to call me at (202) 245-0295

Sincercly,

Victoria Rutson
Chief
Section of Environmental Analysis

' In this letter, the Town of Brookhaven submuts reasons why it beheves that SEA should deny U S Rail
Cotporation’s March 26, 2008, request for a waiver from the Board's six-month pre-{illing requirements
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IN THE UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT
X

SILLS ROAD REALTY, LLC, SUFFOLK &

SOUTHERN RAIL ROAD, LLC and 07-5007AG

U.S. RAIL CORPORATION,

Petitioners, DECLARATION OF _

JOHN L. TURNER
IN OPPOSITION TO.
PETITIONERS MOTION
FOR A PRELIMINARY
INJUNCTION

Y

SURFACE TRANSPORTATION BOARD;
and THE UNITED STATES OF AMERICA,

Respondents
X

John L. Turner, under penalty of perjury pursuant to 28 U.S.C. §1746, declares as
follows:

1. I am the Director of the Division of Environmental Protection for the Town of
Brookhaven (*Brookhaven™) I am fully familiar with the facts and circumstances set forth -
herein, except those set forth on information and belief.

2, I submit this Declaration in Opposition to Petitioners® motion for a preliminary
injunctron.

3 As the Director of the Division of Environmental Protection, I am responsible for
the environmental review of land use projects that are proposed for Brookhaven Town In
Brookhaven we have comprehensive rules and regulations that govern environmental review for
facilines such as those proposed for the property in question. In addition, in siting and regulating
such facilities we are required to follow New York State Environmental Quality Review Act
(“SEQRA™) to review the environmental impacts of proposed development projects and to

ensure, if such projects are built that adequate environmental mitigation measures are

implemented




4 After reviewing the plans that have been submitted for this site and inspecting the
property in person, I am of the opimon that if this project were submstted to my drvision fora
review, that a positive declaration under SEQRA would be required.

5. The need for a positive declaration stems from, among other things, the fact that
this property is in a deep flow recharge zone and is ecologically part of the Long [sland Pine
Barrens and therefore development of the property may cause significant hydrological and
ecological impacts,

6. When a positive declaration is required, an apphcant is mandated to prepare an i
Environmental Impact Statement (“EIS™) The EIS is required to look at, among other things,

the environmental setting, the resources and features of the property, the impacts of the proposed

development, the strategies that can be implemented to mitigate those impacts, and reasonable
alternatives to the sponsor’s project, one alternative potentially being an assessment of
alternative sites,

7. Overall, the EIS is required to detail the impacts the project would have on the
natural resources oh site and in the the surrounding environment. Among the impacts that the
EIS would examine are the effects of the proposal on water quality, wildlife, traffic, air
pollution, noise pollution, the removal of soils. In this case, in particular, the removal of sand
between the land surface and the water table which is the uppermost expression of the
groundwater system as reflected by the upper glactal aquifer reduces a filtering capability of the
so1] and subsoil regarding water which is recharged into the aquifer

8. Prior to the preparation of an EIS, a scoping session typically takes place with
notice to the public. At that session, public input would be solicited as to the relevant topics that
would be considered in the EIS.

9. The applicant would then prepere an EIS, which would include a description of

the action, a description of the physical setting, a description of all the environmental resources,
2

! -
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a discussion of the impacts of the project on the environment, as well as strategies for mitigating
these mpacts. In the case of this property, due to the nafure and scope of the project, many
mtigation strategies might be considered .

10.  Under SEQRA, as stated above, the EIS must also contam a discussion of
alternatives to the project, including a “no action alternative™ where the possibility of no
development would take place. In addition to the no action alternative, the EIS would have to
examine whether this project could be developed on another property in Brookhaven where it

would have less of an impact upon the environment

11 The draft EIS would be submitted to the Brookhaven planmng staff for their

review to ensure accuracy, adequacy of content and to ensure that all the issues raised in the |
public scoping session werc addressed If the EIS was decmed to be complete , a public hearing
would be scheduled. At the public hearing interested parties would comment upon the EIS and
further revisions to the EIS would likely be made When and if the staff and the applicant agreed
that all environmental impacts had been identified and sufficient mitigation measures could be
employed, the SEQRA process would be closed and the Town would adopt a final
environmental impact statement and adopt findings related thereto

12, It should be noted that applicants often submit the most aggressive plan for its
business enterprise, which does not take into account preservation of the natural environment
One of the many positive attributes of the SEQRA process 1s that 1t seeks to allow the use of land
but requires that consideration of the environment be taken into account In this case the
applicant has submitted a plan that makes maximum use of the site and mvolves significant
vegetation removal, grading, and mining to the Property. After the appropriate SEQRA review,
1t could be the case that ways are identified to allow the Petitioners to operate while reducing or
minimizing environmental impacts through less grading and mining at the site anrd establishing

greater buffer areas




13 Based on my site visit and a review of the plans submitted by the Petitioners,
there are a number of items I antic:pate would be examined in an EIS. First, I believe the layout
of the facility would be closely exammed, The assigned staff people would inquire as to
whether there were other alternative layouts of the site to minimize disturbance to the
environment and thereby create layer buffer areas.

14 Another issue that would require close cxamination is the grading of the propert;r
and the mining of materials that takes place in connection therewith There is a significant
change of grade from the northern portion of the property as you go south to the middle of the
property. Based on the plans it appears that the whole northern portion of the project would be
lowered approximately ten feet.

15.  During the SEQRA process, the applicant might be required to examine
alternative ways to lay out the site so that less vegetation removal and grading would be
required.

16.  Another issue that would likely be examined during the SEQRA process is the
umpact of the traffic generated by the facilities’ operations. The traffic generation andl
configuration of the site would be reviewed and traffic mitigation measures (e g , reconfiguration
of the site, requirement of road widening and turning lanes) might be required.

17. I have been advised by counsel that the purpose of the Declaration is to provide
an overview of the SEQRA process and to provide 1llustrations of what types of mitigation
measures might be required As such I have not touched upon the many other facets of the
project that might require further examination, Suffice it to say that a project of this size (28
acres) and mtensity (11,000 square feet of rail trade and associated facilities and eqmp‘;nent)

would entail an exhaustive review and assessment of the many environmental impacts and

mitigation measures.




18 The SEQRA process always occurs before construction In this way unacceptable

environmental impacts that would be 1dentified by the SEQRA process can be avoided before

they occur
19. I am advised by counsel that there is a possibility n this case that the SEQRA

process would be preempted and that the federal environmental standards under NEPA would

apply
20 Upon information and belicf the NEPA process is very similar to the SEQRA

process outlined and has been described as follows:

The NEPA process consisis of an evaluation of the environmental effects iy
of a federal undertaking including its alternatives There arc three Ievels
of analysis depending on whether or not an undertaking could
significantly affect the environment, These three levels include:
categorical exclusion determination; preparation of an environmental
assessment/finding of no significant impact (EA/FONSI); and preparation
of an environmental impact statement (EIS).

& ¥ ¥

If the EA detenmines that the environmental consequences of a proposed
federal undertaking may be significant, an EIS is prepared. AnEIS1sa
more detailed cvaluation of the proposed action and alternatives The
public, other federal agencies and outside parties may provide input mto
the preparation of an EIS and then comment on the draft EIS when it 15

completed

If a federal agency anticipates that an undertaking may significantly
impact the environment, or if & project is environmentally controversial, a
federal agency may choose to prepare an EIS without having to first
prepare an EA.

After a final EIS 1s prepared and at the trme of its deciston, a federal
agency will prepare a public record of its decision addressing how the
findings of the EIS, including consideration of aitematives, were
incorporated into the agency's decision-making process.

Source: United States Environmental Protection Agency web site, -
http /fwww epa gov/compliance/basics/nepa htmitirequirement




2].  Presumably the samo onvironmental issties would be identified in the NEPA

process and provision would be medo for similar mitigation measures. Brookhaven would
participalq in that process as an intereyted party and offer the commenta noted above, which, as

noted above are illustrative of the issues involved and s by no means an exhuustive examination

of the environmental concerns,

22.  Forthe reasons sof forlh above, Petitioncrs request for a preliminary mjunction

shoul ba denied. G(L i | ‘d'uh

Sworn 10 before me this J

KX
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Jomx D. Bxrrxen, LLO
1048 X Sv=new W.W,

ST 800
wasnniguon. DO, 80088
a0k SAR-4100
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jbeliner@verigan ned

z‘) cotrier and fucelmila to

Suly 13,3007
Bobet ¥, Quinien, Rag.

Mwm

mam

mmvat L1758
Ra: Real Fropezty Describod bn Atiachmant A (she “Rael Propariy™)

Dear Mr. Quislan:

1 am writig on bebalf of U 8 Rall Corporstion (U & Rail*), au Obio-based conipeny ead
. cammm oxgries shors ¥ins railrosd operating pessuant to suthority gresied by the foemer
Insocetaze Commetoe Commmission (oow fhw Sadcea] Surfhos Transpoctationa Bomrd). U 8
Rail has leased the Roal dhﬁumﬂw an “exyuopt
ol atte,
the purposs of operating A coxmnop cacciar yallroad aud wmaslond fhaility at that focation.

The Rall Yard will provide ril canpostation servioss to customars sidpping snd
aad /og transioading aggregats sions and othey stone products 8 well s hanber,
sheoatrock end xelated censtretion materisls and other merchandiss Suight As
& cocamnen caxries suflsond, U 8 Rail’s eousiruction sed operation of the Rall Yasd sse
govaned by foderal h.ﬁﬂmﬂuﬂﬂubhnﬁnj:ﬂnnf
the Surikos Trunspeutation Board

U 8 Rall deglps you and other socemunity laaders to develop
positive !:mlhhb to most with you ltyu-:dhlu: bl:
anticipates commencing construction of the Xail Yerd within the naxt thisty deys.

Should you have aay questions, plaase foel £0 to conact ma st your convenignes,

AR TN ASROARYFRy 19IAY Jag /00 210




AT 110 i 1US Lav Vst vax @ vs1qm1680 P 04

ot

Jokn D. Mefther, Bog.
oc: Gabeiel D. Hll
U $ Rafl Carporstion

racTray INRY  JAnw AN HIN
&l e g e |




*

..-h._?

wf-uq-zuw 18U uu-'.qn IUS Lav Dept, m. LESECYL MY [ ATTN

[ 4

A

Section §83.00, Blocic 03.00, Loafs): 001.00, 027,001, 027.002, 027.003 & 027.004
Beation 704.00, Black: 04.00, Lot(a): 001.000 & 002.000

Suction 704.00, Black: 03.00, L.ot(s): 001.000 & 002.000

Section 704.00, Block; 02.00, Lac(s): 001.000, 062,000, 030.000, 031,000, 032.000,
033,000, 034.000, 033.000 & 034.000
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UNITED STATES DISTRICT COURT -.- .-3° : ~. L
EASTERN DISTRICT OF NEW YORK |- l: .7z w7
: ol T
SILLS ROAD REALTY, LLC, ; T R R
US RAIL CORPORATION, et al., 07-CV- 4584 (TCP) y
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For the Defendant: MARK A CUTHBERTSON, ESQ
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1 | (Call to Order of the Court Appearances stated

2 as Indicated above )

3 | THE COURT" I set this down for an evidentiary
by .hearing today, and I assume both sides are ready to
. prt:celed

6 Before we proceed with the hearing, If someone

7 couidibnng me up to date I'm familiar with the

* 8 background on this case, and the assigned district judge I
9 behe\ie was under the impression when you last appeared
10 before'him that this request had been resolved and

@ %~ oAk BN =

-
(=]

. Ms, BIBLOW' We.ha ElcEdithy

writing saying that they Would-ag eg. k0
©* THE COURT., What-are ]
fact, as you see t_hem? f
P ms B:BLc'm?':' Guire'srd
know that there are any dlspute -s
' We are in front of the' ST’B E‘

ff_

25 | +» THE CCURT. The town refuses to hold off on any
01/23/2008 02 53 47 PM

i
".n""-' e dt 'l [
e ——
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11 settied 11 concedesthat Inthe jomt exﬁ'blﬁ
12 ! M5 BIBLOW' I wiigive you an update, your 12 youls the pmceedlngs"and m*
13 Honok: We thought so, too 13 off fomtheSTB. ¥ " ,'_‘; 4—;
14 | THE COURT I have no objection if you want to 14 One order in pai'tlcular,
15 remain seated - 15 Octqber 12, speclﬂcally_says Ehat ';1 *u_ -
16 ., Ifyou want to use the podium you are more than 16 ju sdictlon over thls facnllty, I} éil
17 welcdme to doit Make sure the lights are on There 17 approval from the STB' asd n' ] gibliGeD )
18 should be a Iittle green light at the base 18 show that we are an e'!empt sp =1 ‘L hid) T
19 ! Trank you. 19 exempt spur vl - _“i_;:ff: ¢
20 MS BIBLOW Can you hear me now? 20 But In elther smuaﬂon, Hopor
21 | Your Honor, when we were last before Judge 21 thbre is exdusive andp m T gl
22  Platt] which was on November 2 wiien we filed the order to 22 the town has Issued a 'ser!.es %. ! i
23 show cause, what we were segking was a temporary 23 51te plan preparatlon and thlngs-
24 restraining order and a prellminary injunction 24 preempted from dolng that Thiat 35!
-| what the parties had sa:d at that hearing was -- 25 totheTRO > - .:. ' 3if o
- 3 s . T :::.fo %
1 and these concerned, related to a transioading faciity 1 THE COURT. That I t;he L%% HE
2 being built 'n Brookhaven town 2 any dlsputed factual Issuw’ S ey T
3 i Wnat the town had said at this hearing was that 3 MS BIBLOW .The onlv-d s "E d -‘-ff:_;,._, -
4 theyjwould agree during the Interim phase, while we tried 4 THE COURT-" From the- a1 u{" u}" 'y.f?:. RN
.5 td work oul a schedule for the bnefings, was they 5 MS. BIBLOW' We doq't M '11'3 Nerg’a :a:n!_f, .'E§
6 wouldn't Issue my more hickets and wouldn't pursue the 6 factual dlsputed Issues becausg,_ tﬁ : ' “hg éEr_::E._: '-'7: :_-:i
7 othei tickets on the record 7 are as they are, Théy Esued t’i: ‘f"%f '7:? E\’v\fy -;-‘-"-'_'J-fﬁ',:
8 - .| Thejudge also indicated that he didn't want any 8 were already In front "of the ST L5 th Tr_éa_'_ i 5 ]
. 9 of the actvity to proceed as well, although it wasn't 9 adserted jurlsdlctnon, and these- ick }‘;i; violatop: %% &
- 10 culmjnated in 2 final written order 10 of the Interstate' Commerce mmission$termin; AR
11+ The matters were supposed to agree to a 11 Clearly o) '! :.-:;' 22
12 '-scheJl:IuIIng orger 12 \ The only dlsputgd Isg
. 13*,. | Mr Cuthbertson went back to his clfent, we had 13 they contend, that we dbn‘t;
-14 worlled oul some proposed language on the temparary 14 tHere was a set of .tlg:ketls,'t;la £
15 restralmng order, and he could not get the town to agree 15 T3
+ 16 So we wrote to the court saying that we needed the court 18
" 17 .to Intercede, to set a briefing schedule and to Issue the 17
,- 18 .TRO because there are two sets of tickets of concern. 18
19! " | * One set of appearance tickets are returnable 19
) next,week which Is why we brought the application at the 20 were issued for ladt‘of-slte p!ag it
’begl nlng of November And there Is a second set of 21 oEcupancy, and for. "'Ise for a; ‘@E
tlck S that are returnable n December 27 22 preexlstlng nonconfqrml-né_:us A
< e T’ So that is, you know, a thumbnall skatch of 23 approvai -d= ‘ ’-" %
' 24 --whefe were | And the nolse" \;-fbl.aﬂ T
i 25  that happened at 7-30 Bt mgh
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1 530 1 thqt pendmg the STB. prelceedtng‘s (ﬁ 1\&3& ?;‘ .{et_:ytre o,
2 , 50 to the extent that they dispute this that 2 issue further fickets - L -'_:_.!: ‘;{‘ .\-v"‘._:::'--‘ o -
3 famht*'ls somehow refated here, we believe it 1s and we 3 THE COURT '“‘Tl'fe cllentls n“tl' "%Y“oyr Yy : -
.’berhev'e that that 15 a violation of what they said they 4 chént 15 not will to accépt that? X i g;""“'%_‘:::,l;,:}( .
::\Jereri't gcirg to do | front of Judge Platt 5 MR CUTHBERT'.-ION ngt—%éi% %\ gr."; to . .
6 ! ThE COLRT Emplre 1sa't before this court, are 6 the client with that offer beéaus% the pIS{AbEEsY ‘ad_'gif} ) )
7 they? . 7 third part of it, a settlement that,th : ,~u.7,m§:h",:es.. . T
8 ., Ms BIBLOW Empire s not befare this court, 8 we wouldn't take any oth'e:; acton% U W;_nféffreré" -
9 but those tickets are 9 with construchion - . ,,_,.' --= \"_;': "" v
10 ! THE COURT That 1s the enhty that was served 10 . We are ndt wnllng to“do h : f_t_:lén't L
11 with those bickets? 11 believe that this Junsdlctional |ssu 3% é*_' ) ' o
12 ' M BIBLOW That's correct . |12 tney nave stated to you; Your Hon “respict to the
13 .+ ThE COURT What does the town have to say? 13 sra Junsdiction | b J e :'_‘éﬁs,& ‘.;%%Ig - I
14 whatlis disputed here and why aren't you agreeing to let 14 The STB, when' It denled-ih, ..i,':- D F
15  the federal surface -- what 1 the name of that board?, 155 p_a;rtncular case, |ssued 2 deu_sjtfn Saping &T're"uiree - .
16 I MR CUTHBERTSON Surface Transportation Bnard 16 pdss:bulltses here in’ temls of a lega he isht‘ne. . .7
17 your Honor ' 17  spur theory that m‘ev say \thlch ﬁeSTB .
i8 I THE COURT The Surface Transportazion Board 18 has jurisdiction but doeﬁ not |s_sue f ':{ﬁ, . K
18 Thank you very much 19 One ls that it Is:a mlnorih rieans . ° )
20 | Way aren't you agreeing to let the Surface 20 the STB has Junsdl'i:tlon and |t_a',l,so SUBS:; : ro:\;all - _‘ ’ ..
21 Trandportation Board decide whether or not it has 21 * Thettrd s that s’ w bekai .._L]E"e st i
22 . ?xd sive Junsdiction? 22 rallroad whlch would be,fullv_.su ar e ‘31_':’1“\ Py -i_‘ .,.':’
28 " | MR CUTHBERTSON' We are and have been actively |23 jubisdiction S -;r‘f: ;: 3% ”'T‘»;;;M_, fet
24- ithgating w front of that board 2 Sa we helleve, unllke,plal re Is n -
. ' Wahad proposed a settlement with plaintiffs 25 a chance that this will be found: m;qe% Iq,he o -
‘”I - . -;-1-~a-gzw ,‘}-I,‘.‘,g — -
1 that \"ivould have involved us not issuing more appearance 1 rallroad n whlch case ti)e-‘town,'s' Iocq,l\laliﬂ-lisg.a . '
2 ‘tickets dunng the pendency of the STB proceeding, that we 2 Jjunsdiction will applv.k_ D "s-_'.,” -‘z i _.‘.} e _“ . '.' - ' 3
3 would not prosecute the tickets that are currently 3 . THE couRT al bndgmtand,%%ﬂe&a}ﬁ to.4 _“
4 outstp-ndmg during the pendency of the ST proceeding 4 the appllcation Is I:o‘en_]qm prdshc%hu%&‘ :si ;ﬁce Bf"'". N f ':. : ‘:l
5 * The plaintiffs wanted another prong of the 5 any further tickets, nnt_ any o,f tifé!sep e&%& mat d e - ' 1
8 settl%ment that said we won't do anything efse that would 8 you say the plantff has iaq.l?:led. "j't’ﬂ'it-a -'far as any < K
7 ‘interfere with the r construction at the site 7 séttlement. b A _f.;-"r.\_ $ ;‘-,{5__“&-_ U P
8 l We are currenlly litigating before the Surface 8 MR CUTHBER'FSdN *ﬁ ainf: _‘ ?}? "Iliéd'abgut g‘ i :
.'9 Transporta 1on Board The town has made two filngs 9 settlement there was.a athiird prb G the seith emfa"nt that 2 o Ay '.'”:‘:
10: befo the Surface Transportation Board one to oppose a 10 sald we are not g_onng to{t'ak Factl _a_te:-“ R ‘:E,Li.' o
+ 11 motibn for a stay that they made to the Surface 11 nterfere with construclfon at’ the eIty - _.;; ) ‘::e::‘., .oy
12 Transportatuon Board. 12  what was problcmahc I‘r: ;_ .;‘ ﬁﬂgp é,;fﬁf_;f_- e e
13, -, ! That motlon, the petition for a stay before the 13 THE COURT Let me hea gijpﬁ s":_::ouﬁsel: . J
14> éarflce Transportalon Board, was denled, so they have 14 onthat . “}- i;_n- '-;:" " R RE ;-_, 1-;‘ - !
15. tried to show rreparable harm and a chanze of success on 16 MS BIBLOW 1".I'i'lé‘ thl Rjﬂja’r i ':‘ :
-16° the'li'lents an this spur argument that Ms Brblow alluded 16  the TRO relate that'iré'dldnf‘t' \y‘_ A K
. 17.7 to, and the STB said no, we don't think that argument has 17 anythlng - . " ar ;-’ r‘ - 0 :’5
718 ;.h;le_nt;nor do we think that there 1s irreparable harm 18 ,' THE COURT : : at_,;s the e r,_
19 - THE COURT What 1s the town's interest in 19 court on this Motion. for a"pn;sl_ 1Tﬁ'f3" 1] ol
20° prosecuting these cases when do they come up on the 12th? | 20 MS BIBLOW.« Ye';h ¥ 23
- MS. BIBLOW The first batch are on December 13 21 THE COURf' 'gélm"' f‘
2 x;The second batch 1s December 27 22 have your application He;_fore‘;m ? Il
23 . ! THE COURT- Why don't you wait to do that? 23 ; MS BIBLOW :fdgw 00| st 1’14 s
24.+ ] ' MR CUTHBERTSON I was previously willing to 24 cause, on page 2, It ls I m_,lﬂl';n }{!
25’ recomnmend to the client, and did recommend to the chent, 25 prong o ‘.' -;. £ :
3 of 42 sheets Page 6 to 9 of 114 [ "ﬁ i
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1 ! THE COURT Page2, No 3 1 i Didn't you JUSt Imgate thlg;&%%&!.'f_f} o7 -
2 i MS BIBLOW Yes 2 81( desist, before the, clrcu:t’ =, AN Lo
3 " THE CCURT I'm looking at an affidavit The 3 MS BlBLOW <We filed"d ’pZﬂF gs%f:?ﬁa - :’
cr;mpl'bmt? 4 Circuit They last week d!smlssed |t'a ANQ-Drely tyre oo
! MS BIBLOW No itis the actual order to show 5 : THE COURT “But you [ece -d. :‘?“ﬁ' desnsf -
6 cause:, your Honor It has it in herg. And itis also in 8 Ie'ter saying Stand st Qon'rdo ? _ e riop : .
7 our papers but 1t1s lad out there 7 this site, t ¥ ,-3; EEATINNN -
8 ' THE COURT* Do you want to read what that says? 8 MS BIBLOW And we h_av’é. vihing.- -,
9 ° i MS BIBLOW" Would you Lke me to read it? 9 THE COURT, Frpm the * J _ﬁét!on - s
10 | THECOURT Yes. 10 Board et J' 5:.’-;;:-%- ; *';-"'f'i"ﬁ:‘-z-" ' a
L b MS BIBLOW The third prong says p-elimmnarily 11 .MS BIBLow.. Tﬁat 15 COITe: OTTeLtL™ A .
12 enjolnlng the defendant from taking any other action to 12 THE COURT Ndw you arg,;‘%ﬁl ,ﬂisjc‘gun; -
13 uﬁteifI re with or obstruct plantiff's construction or 13 tooverturn that  ° '-i* by a"*"-'if?:fg":f: o
14 operation’ of the Brookhaven Rail Termnal That was the 14 MS. BIBLOW ’N we-a no : 'ﬁ‘e_ o y P
16 third prong we were looking for But 1 would like to make 15 qulslng for this cou:’t to d Is o I:ell!t Lowr 3 e - ’1
16 one comment -- 16 are in frent of the ST B, and whabe Thetss r )
17 : . THE COURT How can you possibly make that 17 do - . .
18 applleatlon? . 18 : v .
19° . | ™S BIBLOW Bccause we are in front of the STB 1 M BIBLOW- fE,:gousg AL . e
20 And if the STB allows us to continue t© grade but they 20 But whatever thg STB te?lg—'ﬁ | L .-.'-;
21  believe that we are 2 spur, we don't want the town 2 the appropriate agency'lft’)l say Hg‘[-hq s L .3
22 stopplng us ) 22 whether you need authoﬂ'ty' 01: Whethersy ":1.
23 f THE COURT  Call your first witness 23 And with r to wriqt agt Rk
24 ! MS BIBLOW Sure 24 now figunng out  Wefiave appllcations.te |
I THE COURT I'm very fariliar with this  As you 25 figure out what activities they maf‘
1 probably know, if you did your research, I did this T respectio oonstrucuon vis _' w2 L —‘; 3 -?‘:' -
2. ewdt_!nuary hearning 1n the Coastal case that went up to 2 We are hot uonsk:rhctmg 'Ee’l s us' . ,‘ _1
3 the circu:l: 15 before the STB now 3 vou can do certain r.hlngslon thls s n' E
4 i MS.BIBLOW We are very aware of that If I 4 penod we want ko be ablc to e -':
5 just llnay comment on one thing, your Honor [ Jumping :n and closing usLdoWn -:I'?e ]
. 8’ | What Mr Cuthbertson said to me when he came 6 THE COURT ' As !ong'% /_sy'h
7 backlls whal the town was willing to do and what they were 7 to oppose anything before the S'il a‘
., 8 notwliingtodo 8 Board Doesthetownh aprb
9 i What we were wi'ling Lo do was that they were 9 MR’ CUT| HBERTSON W|I:h
10 not gven wiling to deal with the issuance of the tickets 10 construction® | . -j , .1 ;J‘
11 - that had been 1ssued And that 1s when the 13 THE COURT' "%umn:i_gg
12 negoizlatlons -- 12 are itigating before the Surface Tra
13 THE COURT That is not what counsel s saying 13 MS BIBLOW Thev art;n.a hc*!_nw
14 MS BIBLOW That s what he told us 14 theSTB proceeding, " vour Honor ‘,‘.ﬁ;;i Ko "E-ﬁ‘? -‘.‘. o
15 | MR CUTHBERTSON 1 adwised and recommended that § 15 : THE COURT‘- fl'l:lat Is ﬂnﬁﬁl" & Wr.ogg‘\mth P A
16 to the dlienl I couldn't advise them to accept the third 16  that? s i i 523 Eosla -@%’h AP
17 prong of ths 17 ! MS BIBLOW: 'I,'here iS5 ﬁni 3 'ﬁt‘x_‘méy T, A
THE COURT Call your witnesses. 18 certainly have the opﬁq-tpdlty,?a'ﬁd i ﬁm 4- : i ;
i MS BIBLOW We call Mr Gabnel Hall 19 opportunity, to opposé céifalh Hi -.': Sestda L L. o
R 20 - MR cumaemsou o l;| diir e
t:eu. HALL 21 At the mwn v%i H'lel:g, : g
iied by the Plaintiff, having been first duly 22 d[s..uss on between the p aTntIf?s— ‘Eﬁ’hﬁ )
] Iswom/aﬂ'lrn‘led, was examined and testified as 23 IIStEﬂ, 1S there some Ievel'ﬁf ooh !
24 * Yoliows 24 ybu would aliow? - _, - Nl gy
28 THE COURT  Before we go any further 25 | ThesTBhes emphaslzed, 30 ﬂ:f’ﬁm hest <
017237200802 53 17 PM Page 10 t0 13 of 114 C RS WEoT o4 Er-u sheel"s
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l l - | “'wlb;%\’},w“" 2 "_:3
jHall -tor the Plalntitt - Dlre‘. Biblow . i Hall - Planﬁm Direfﬂlzl L
| 14 e -4 ' "'f'-!‘-"-&’ £ ;.éw - a-f': L .-f_
1 local police powe-s that we can exerclse In this context 1 Q.' Does the fact that US Ball ] desly i k-
2. ¥ And the -eason the town wouid rot stipu'ate to _ 2 rairoad in any way Ilmlt lu geograph[ca -
' sthe 1ast part of the re"ef that Miss 3iblow wanted 1s 3 business?’
. that 1_' the avent that they go back, the STB says okay, we 4 A., Notin my belmf:'ni:i:
S wil alllow some reconstruction activity 1t 15 nok rail 5 Q. Inyour role as --I'm sorry
6 constructior 8 A My actual title is 'prelldent an
7 ! The town nceds the abilty to still be able w0 7 officer. ' L
8 1|t|gatt:a that 1ssue because it I3 not necessarily, when 8 Q. AndInyour role as the presldr a
9 the S1B71s saying it is not rall construction, if it 1s 9 officer, have you had deahngs Vg_lthﬂt .. .
10 not rall construction, then we belleve it 1s not subject 10 Transportation Board, oi‘th'_é‘ SI:@? o Ter "
11  to STE jurisciction ) 11 A Yes, .- -' e I
12 i THE COURT Well, if the STB says that they are 12 Q Have you had dealmgs w]th l:h .;-: .
13  permitted to do so some imited construction or to work on 13 this case? Tn connection mth thls ca PR
14 the s;le 1 I your posibion that that 1s unacceptable to ' 14 A.l Yas, ma am. S .‘ .‘L ‘;' . : E ! 3
15 you? ! < 15 Qi can you teli me, &ir; what Is‘il'iJl';qm g4 p :load Ce
18 ! MR CUTHBERTSON. I believe it would 16 faclity? BRI WL N
17 " THE COURT You wculd need rellef i court? 17 A Intermodal Isa ver!:sp_eugl miithe raiiroad
18 . MR CUTHBERTSON I believe my cllent would take 18 business, ; L NI %ﬁ: 3 1 e
19 that fositon  Yes 19 It'means that.l o ie u3iia ﬁ; italne
20 :  THE COURT Al nght 20 itis either a bokcaF wm;-diy plodu '- )
21 | Olay Ihe witness has been sworn  Your _21 thiat Is Insarted In a !'.'-'E' T
122  questons 22 uquid, olls, other dlﬂ'%rg _Hc'ﬁ_;g
23 i 23 And, the I:erm-lmrmndal ‘tha
24 DIRELT EXAMINATION 24 one mode oftransporl:al!on 15"‘ “’* et
ay I"‘ISI BIBLOW 25
‘ i Hali - for the Plaintiff - Direct/Ms Bilblow
| 15
1 Q Mr Ha!, can you please state by whom are you 1
2 employed . 2 it
.3 A yé Rail Corporation 3 ttere, and thén tranqu Jt to: SOMED
4. Q. Andwhat s US Rail Corporation? 4 nllwe again placed orl a l'.rudc in“_ﬂ‘_j_’.’_l 115
5 A. Were a Class II! shortline rail carrler. 5 destination. Y ,::, oy
8 Q. hnd what does that mean? What Is a Class IIT? 6 Q. What ‘role does the S'[B have LF
7 A. Yhere are three designations the Surface 7 A They regulate an a,.v_‘il;';lg.to o
8 Tl"al_'lspor'g'atlon Board has established, as well as under 8 thu ralroad oparl!lon
9 federal statute there are three distinctions. 8 @ You menl:loned H’ioB[o&khaven?
10 |  wa are of the smallar type. TheClass Il is a 10 Can you, redl us'wha{ ihil:,ﬁ i
1'1 'regmnal. A Class I1s the larger ranlroads, the CSX, 1 A. Thatis a propnsed . qu' ‘ 1:13‘
12. Norlek Southern. Those type. 12 hopefully golng to co_nsqu £ 3
*13. Q. What zre your duties and responstbilities for US 13 the purpose of Inumodal'iégl'" fcs
14 Rai' ! 14 thsloadmg of co ¥ pr
15  A. ' I oversee the entire operation of the rail company. 16 commodities. e ‘? _'._F, pTo ‘I 7
16_ Q. fnd can you Just briefly tell the court how long you 16 Q. Howls it that US Rall got'l e .u’k‘:}@‘
17 have[been in the radroad busmess 17 Brookhaven Ralt Terml'nafré‘voy || A e
18 A Approximately 30 years ' 18 A Shmun'e‘rauroad st tad. _;,. LN
- 19 Q. And can you tell the court what your varlous 19 Insuch projects W _g);ﬂf n?’ E'.:""'_ 1
- posy OI'IS have been over these 30 years 20 only in Ohlo but ln Indlf I svl;ll-\lf*‘- "-hm:.
= A.* L started out as a locomotive fireman Became a 21 one in Patersnn, New arsuy ) ] %%Eu:.'-:?
722" *locomotive enginger. Was a train master, 22 uhder discussion wltlpw-?' e thaion fﬁl‘q‘iﬁ_’:ﬁ-‘ ""j
-"28" | _ Thenwentinto the shortline railroad business 23 atea. e e T " il
. 24" abott 1992 and have baen running shortline railroads since | 26 G. el
258  than. 25 [learned of the fac-lltv thé B gl
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{Hall -for the Plalntt - mn.s Biblow < ., “Hall- Plaintif Dlre%ﬁl&féw@féﬂﬁ_\ AEERLE
T, ! 18 | ) LS e e _{ 50 q_zo "-'“.'" ‘:
1 -'Brookinaven? 1 ' How big a famllty-or’bow??g"_ ite ISithis B ka7 7'!::5-;‘-;.'
2 A. A member of Sills Road Realty contacted us, who we 2 A. Approximately 26 E‘dcriﬁ.'. .'.‘- ; E5 o _’ o
y _glad & previous relationship with n rail operations, and 3 Q ! And prior to you dolng‘ anv-aq:iw ?J : i N .
. ‘he contacted us and asked us to come out and visit and 4 undertake to survey th,q property"é L .- -
5 ’glsw:ss the possibility of our operating a rail facllity - 5 A.i Yes. Wa had It sunreyed 3, vgu!:__ with
6 there! 6 thé assistanica of Silla Qoad__s‘é: i d Atiantc. -, -
7 Q. And did those discussions come to fruition? 7 Raliroad. We produoed'l h'ad:- ' ,!lty fm:-_ N
8 A. Yes, they did. We entered into a lease and an 8 the future operation of. It, wﬁ‘ vgr h%,’at vt ‘.
9 operating 2greement for the property there n Yaphank. 9 cetera. ) .';' : : ,-::_..- -;-.-*i o,
10 Q. What I would like to do 1s show the witness what has 10 Q. What I would like to c[o now‘!‘s l:o.s ' A e
11 been llarema_rked as Plaintiff's Exhubit 7 1" what hag been premarkeds's Plalnt:fl’ ES " "', L. '
12 l Mr Halt, can you tell us what Plaintiff"s 12 Mr Hall, can vou te!l Uss ha :H‘ifl,}i N e
13 Exhlbtlt 7157 13 A It Is a track Iavout for thd‘ ‘_; i e o ,
14 A. 'ihls 1s the raliroad operating agreement and laase 14 Termlnul. ” -'Tf Y "_ A ,; :‘5' ,.' ~ 'j
15 that we entered into with Sllls Road Reaity forthe 15 a~= That 1s the track Iavdut thal: voﬁ l:e ﬁ m 2 bout e j
16 Yaph'ank operation. 16 that you helped creatqg Tiea s ‘-‘hf- 7 Lt - e '3
17 Q. And If you couid, Identlfy your signature on the back 17 A. Yes Thatls what l"justrl_lil %ﬁ_ " _':"-._-. -_::'
18 pagel 18 Yes. - 'f T Y as St
19 Is that your signature? 19 Q. Can you m:plaln what;that ac m_ﬁ h - ".*};I-"- ﬁﬁ'
20 A Ihs' 20 A It shows an the flr}leﬂ:-h ach JEAI '-j
21 Q " : 21  the Yaphank yard, or B?okh ’T"ﬁ'hlgm BEm X qul'l{?e:it::i,.; ™ '?.::3
22 r- , MS BIBLOW Your Honor, I would ask that this 22 will Interchange trafﬂ,c W th h-thil . "w 'ri tllntlc‘-" 3-':"- :.‘:i
23 be m!wed into evidence 23 Long Island Rall Road'system‘ lt.:h y 4
24 : THE COURT Any objection? 24 storage and for translnadlng. "“"" : : é':
« | MR CUTHBERTSON Let me look at it quickly, 25 And it shows wibra-tHEAas] <o
.— - Hall - for the Plaintitf - Direct/Ma Biblow ,  Hafl-forthe qulntlﬂ'_-p SCUIE? Bibiow: .
' i <L vy g ARSI
| 19 AL PP :
1 your Honor 1 would be. A .E:'-“—" y s
2 M 2 . Itdescnbesthehr_‘!} o xod
3 'BYMS BIBLOW 3 hrldge, to enter the propeity;ffom ke
4 Q. bnder this agreement, Exhibit 7 — 4 then entry to it L :." _",';:
5  THECOURT Admitted 5 And then, whelmr i : Dckint ok
- 5' . (Plaintiff Exhibit 7 in evidence ) a ﬂ}lngs, scales, olfher Hll,ngi_-ﬂ"l'ilz- }P’f‘ * Sanyto operate 'f: _‘:;.E
7°_BYMS BIBLOW 7 ,a raiiroad trarisload fq_c_:!_l tv."‘:_': < fﬁi;‘j o ;f;_‘:; RPN
.8 Q." pnder,this exhbit, Exhibit 7, It Iists Sills Road 8 Q. Haw much track s {itended tErbe B placed INERIENIS * 3+ EeT x4
9 Redlr_'y as the seller and US Rail Corporation as the 9 facility under this schema ggi_ 1‘; .‘L‘:‘ . .#",, ,‘_3* "".
10" ‘lesseg, 10 A Approxlmatel;z d‘lm fQQ;u ﬁ'irl ﬂll ?"_ S i :'.‘.:-'
11 | What exactly was being eased? 11 Q. Andsr, n your 30 years o'i'%x j Hhelliagramn 1*?::- :':
12 "A. The real estata that would operate whera the rall 12 tHat 1S 1n front of yous,” aoes th§§ r'ég ‘ 2 ofn | :'5';
13 would be and where either the transicading of products 13 ratlroad a spur, or al pl:iv'a.' track e
S 18 su‘éhI as stone, aggregate, or where intermodal contamners | 14 A'. Inmy oplnlon IF‘ spﬁ"r' i
15. miglit be on or off, or boxcar loads of iumber or brick 15 Q. AndCh what, slr'-’ * oy
16  might be unloaded. 16 A, Wall, what wo h :3* ‘ . : -~ -}‘-
- 17 Q. Under :his railroad operat.ng agreement and property 17 lr{dustry, and wha't Ir'va’;iu i;g} 1o ol oy -3 r,--"'.:
18 leasé, what were US Rail's obligations and 18 that a transidad fﬁ ’Iﬂt- A - ,'::f‘}
_-19 respdnsm:lmes’ : 19 o;';erated‘by a mllmfd'ﬁh R Bl o ba . 7y
JA. We were, or are, obligated to construct a facility as 20 considered a spur...l:l: IIL‘S';' y. théat lanan ] £ '_::-:
,"‘far s the rall service Is concerned. And then, once Jt 21 the STB affords us mf' ath aeja T by :ﬁ;'
' 22 Is mpleted, to operate the railroad there. 22 : If this wép"zg_éa ; ] fni:?i.
23 Q. Prior to the STB issuing its October 12, 2607, order, 23 not by a raliroad bu:bjuel':'lsi :&g B V¢ ne E
24 wha actlwt:es did US Rail undertake -- let me withdraw . 24 ilke that, it could be consﬁ!e 1\3} i "wi',
25 that 25 alprivete track. f % B’{ _ X iy '..‘J
01/23/2008 02 53 47 PM Page 18 to 21 of 114 PRI 43 heets.c )

]
= = ]
PP L | * H




.l‘h\ﬂu l 2§

L
IHall - or the Plaintf - Dlm' Biblow ! Hall- .o Plairltt - Divectiia;
E 2 - . " ..‘;.’" Wty
1 I In my opimion It is not a line rallroad because 1 A1 ballwe itisa 'Sn:v:era’ g_té'r"li,_
2 thare 13 no other rail line that we connectto We ars 2 Q.' And does it also a'.!_ow for oq'i:lo hﬂ
‘_,th_e déstination or erlgin at this point. And because of 3 elewar - ., . -‘1 Ty s
*that we don't become a line raitroad The definition has 4 A’ Yes atthe axplratlop ' : 25 £ A
5 historically been that way. 5 Q. AndwhatisUs Rall gofr.g to.‘fio's B gal '3 e '? o "
6 a Ybu also used a couple of terms before You said 6 faciuty? _ ¢ ‘_I N "‘ﬂ : ? ---1,. L_ .. . - o
7_ lnte:;crllange Could you tell us what you meant by 7 A.I Itis our mtnntlpn'bo opeﬂ_?m ! -;g - . ‘: {' .
8 interchange 8 carrier. e e },:15, SR :’_ : .
9 A n terchange s a terms used In the rairoad Industry 9 Q. Areyou also gofng‘to' oonstruct |I::;slr': TR .‘-;-, s .-
10 for a hundred years, whore two railroads exchange cars 10 A. Oh. Yes. I'm snrry._.. : tos :" uh "-.-.{:*;1‘, L
11 betwéen their systems. 1 ' We are going-to, coﬁs'u‘if T ii{ T
12 | So where we would get cars from the New Yorkand {12 as a common nrrlar. Yaf. 5 .«; %1}3" ._:.- AN
13 Atlantlc, or give the New York and Atiantic freight cars, 13 0: And In regard l:o the consql.l on ASped t A ;\?: . ) ,
14 thit IL calied an interchange movement. 14 tell us what steps US Wi has,taken' e A T
15 | Itis governed by the American Association of 15 constructed o N F\\’ . :_:, JRIL . '.‘
18 Railroads' Rules of Interchange 16 A Wehave hrred 2 nneral contid . Loens
17 Q And does a rafiroad such as New York and Atlantic, 17’ su'bsequenﬂv QIred anhi'&i)r £ ' .;‘!-
18 ga'n tﬂ_ey refuse to Interchange with US Rail? 18 i The prnperl:v I‘lid‘bea .. : ,1
19 A. Itls my understanding, no. 19 limited mnstructlon, traa n_- iiﬁal. ]
20 - I I have never had the experience where a camer 20 grPdmg it £ ,..r"'.,-,;':“'f'.?f‘;_ 57 iﬁt J “.
21 such as New York and Atlantic could iegally refuse to 21 . Itis appmxlmltely 1.2=nr -EH e ""’;;,1 i _3- -;“:
22 flﬁhe Ihange freight cars with a carrier such as US Rail 22 Iovel that the Lotig lsland Ne j. “6 : .1 ¥ ..,‘ ma'in: L“:ga-':
23 Q. Sofwhen the Brookhaven Rail Terminal Is built, it 23 Ie is, and Itis m‘lpoas'llﬁe to opory -’-4 a, j‘{* ,L‘ : glj N T |-'_!_¢-“lj
24 _ Is your Intenion to mterchange with the New York and 24 thatidndofa short graﬂf' like tll_a_!_.'l'so 3 h I_i? "‘ * '|' . "'EE:
Atlantic Railroad? 26 broughtdown. - <, -7 "h'-':'g _ﬁ},;", R y
.‘;-r | Halt - for the Pizintiff - Direct/Ms. Biblow ' Hali-forthe Plaimm,- Dlrg_c:iﬂli‘ T ‘ ;
CL E i 23 v ':;~:f ~ ._,%.._.'ﬁ:;ﬂ,né: ‘;:-_25_ .- '_ '
_ X A Ourfacility will be an Interchange point on the New 1 Q! Yousaid that vou i have "l‘arted #;_.HF ERA -‘_‘_ - T
2 Yorkland Alantic. Part of the national rail system, 2 currently doing any constructlon -'? B it E&&f- o, -:-"f ',f:
3-Q Okay You also used a term called, ! think you said 3 A. Wearedoing noﬂﬁi"ii'at t;"pu' ‘u"tx;;\gé o - _I l_ . hi;f’:
4 ?I:orage bins for aggregate 4 Q Why? ~ i J —_ .:' “"‘-’:. . ‘:i?. :_'& 4 ~__"‘_ ‘. :-.,»é
6 | Ceuld you explan what you meant by that 5 A. Well basically for D TOTEDNE L e VIR e 1 et n
‘8 A. In the center portion of the drawing IS Some squares 6 i One, then "weq' I;ﬂbéfd*%ﬁ' e e ,.-.- Ty :';5::‘
7 ?"Eh inas that run from the track That Is where those 7 'l‘l;ansporhlion Board?t';lhf_?__m ; . L_;J. 16 8 :,éi_?;.?*;;“_-ﬁf%
~ 8, cars would be unloaded and then put in an area that 8 rulmg probibiting ug fﬁup !ﬂr‘ip Eonstr :tf{oﬁ" R
9" can es the stone or aggregate so that it doesn't spill 9 rule on the matter. “‘,;""t' - ': ) “ c?;r"‘*h&jki, S . : i ".l_:.1 !
10 4n nver the place. 10 And then, se'gﬁ:ndly,- e T Ry
11 | 1t then 15 transterred into trucks such as you 11 Brookhaven lssued somg:'ﬁp = Fine ;ui;"a‘ MR
. 12 ‘would could into an intermodal move, and then it Is 12 ofit And we haven't-c-ic_ng'i;: i ":i'h oF ;’ o ‘.";
13" lranrmruad off the property to whatever customer 13 @ well, let me ask yol § 7 _:f'_ - :.:_-'. . _f
14, 0,4.1 'MS BIBLOW Your Honor, I ask that Exhublt 9 be 14 The appeereE’ce-#? -2 T 0
. 15 moved mto svidence 15 . were any appearance; t.ickem o 0 {“____ {it.- i ":b:;
16, . .|+ TIECOURT Any objection? 16 A: No, ma‘ain.. -.;:- - T ¥oit I
7. | MR CUTHBERTSON Mo chjection 17 Q. Now, in terms orw_l‘; EvoJu have(s &
18,-] '  THSCOURT Admitted 18 Who was the mh‘t?a't:né i ‘j@ o
19 . (Plaintiff Exhiblt 2 In eviderce ) 19 grading? T '-:,ii.'"':.'."_-_"-_ i
- “;Bv M5 BIBLOW 20 A The ganeral contrik o
. J.QI¢ Mr Hall, gomng back to the lease agreement, the 21 Q. Anddo you know't'wh s
- 22, .'_ralim%g lease agreement ‘22 that they have hared‘arei _‘t‘*
s 23' - l I'!m sorry, the raliroad operating agreement and 23 A: No, I don't. ~; Ll 4
- 24 property lease 24 Q. Tcnmurknmv«ledg‘eari Adjage __a.J.a
‘25 ° i ~Tn yeJr krowledge how lorg Is that agreement? 25 Town of Brookhaven? ., :" :" :
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A. I'mnotsure Idon'tknow
Q. Now, witn respect to the actvities that you have

“done 50 far In terms of berng eventually able to operate

_this facility

Can you tell the court what activitigs you have
done l:'l that respect

7 A. This would be after construction s completed?

8
9
10

}
Q. Wwell, what you have done up to date

Have %u done anything in that context?

i . For instance, have you purchased any equipment?

11 A \'lel have acquired two locomotives, numbers 112 and
12 115, i:he'v are currently in Indianapolis, Indiana, awaiting

13
14
15
16
17

18 transjoading. And wa have been working with them in terms

-19
20
21
22
23
24

dellvéry to Brookhaven.

sometime in March. Early March or sooner.

kL Wa have also undertaken quite a sales and
mar I ting effort with some of our other customars for

of raJes and destinations and things like that

f o Nothing has, we have no contract as of yet
beca we can't for sure say when the facility is going

to bejopencd.
Q. The two locomotives that you spoke of, what is the

pu e of having two locomotives at the Brookhaven Rail

Termihal?

They were supposed to be dellvered to Brookhaven

v )
ey -
=3 ol

© 00~ DM o WN =

-t wmh wk wh
DN =O

14
16
16
17
18
19
20
21

3R

24

" in the nelghborhoodfimab'oh’i"i; DK

- l"'"‘,*“ll,"ur\-‘_

b I

1' Hall - Plalntlﬂl- nw&’i@nﬁ ‘b st .,g..,s-- =
e " f.
T ke e B R 7
anli some ballasts ﬂiutv‘_%‘ufd g0 gt"df.l ,_ﬁg'\';o%uldi Ty
FJosIet. o " .
hope, or March S g 394 2T SRR
b Loty TR A
L We alsb have just siung "*;r‘ suchas: - &)
e i g 2 LN
computers, an office tralgerufét' v .l
We Ilaven'i put'{hasea: EB ML WE _:ag en & [~
site motar vehicle, 8 plq!s-up rid e "tg‘-,iﬁ”j 15 s,
other tools for track li!'lalntanaﬁ g
Q. And the track that’you!are pur.g i . "
alr’eady purchased, whntlo b rach K

A' wet, it is made dfsteel."a g- iengthass)
pound welght to 115 pdunds. s n e

-'"' P

The reason l“o'r I:hose
dulgnated itfor thatfls, 'becaifi‘e. :

L oLt

stone cars and sorﬁe other pp
hedwier rall to do tﬁ-t- N

.ll ‘.-.-,

Q. Toyourk'mwledge M
Rk

aggregate -- do you know of there. a

bekn developed to bn ng;spgpe torHhe
ER
lmlm'-' . ,.-‘,:

A' Yes. ",; » L.

Q, Cu Id telt rt ab Rt
1 uld you tl;e cou uu : E i-.-_a,-.,', T
A. Our flrst deliverles a s PPC Luu_ omet! e B

ta o o |
inlearly Harch. Wsastlmntn.c':l 3l ICH
20 u‘o-.""' . BASERRRR o W™ LT e
the stona season, atﬂ.l& woirld be -
=R ekt )

| Hall - for the Plaintiff - Diroct/Ms Biblow
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1. A. well, we estimated we will be quite busy there. And

’

2 you can actually operate, you could operate two in here at

atime. It would be kind of congested, but when you are

running one crew and tho locomotive has to be mantained

. .5 sowhen it goes down there is another locomotive there to
:6 ‘take the place of it. It is a machine and sometimes

3
4

7
8

ioco |_t:il:i\res do break down.
Q. Sols the purpose, Just so I'm clear, is the purpose

9. of lhdse locomotives to move the rail cars that are in the

10
11

13
14-

faclll s once they are taken off the interchange?

A. ey would be, the purpose would be to switch the
12 “cars $0 the vanious tracks where they would be unicaded.

. | Also to go up mto the interchange t}ack,
recelve cars, pull cars into the faclilties, off of the

_+ 15/ New]York and Atiantic, and then take empty cars back.

16.
17 .

~Q@.  Where would you store those locomotives? If you

gan'tistore them at Brooknaven Rail Terminal in March?

18 "A., We would have to find someplace. We would probably
9 "send i?lem to our Jackson, Ohlo, division for cold storage.

]
Q- -How'much do these locomobives cost?

g
"A. Approxlmately $175,000 each.
22' Q. Have  you made any other purchases with respect to

~23-

'24L|.

equri;nentt:r ordes regarding the censtruction of the

faclity arid the eventual operation of it?

I
25_,» A“" We Have got an order for rail in place, cross-ties,

O.ll23/
Y
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' Hall~ for the Plaintiff~ DirécyMs;

- l_- K ey e L
: AR
0 Where rs this stone commg rmm"? i

o ST

- z‘-?\""'g'.?' A Lol

A. Ttcomes from thg‘ C_hnadlan acl

Upstate New York, itt 'a_'l:grge

Upstate New York. But &ofge “

Raulroad and then éoli'iul to,

tliere and then Interchal’l‘ t :

o lsUSRadlnvoIved\nanyét‘i' rarsio: x

operations on Long Islarld that II-‘N Q}l:—"-"h' : _: gl ] ::

you are refemng to _-'? -:. ""‘" :%::it?ﬁ” *‘- e d . }:!
. THE WITNESS, mqrs,aT Era e e Biast v

wouid be for tho constructl_p,rr' ‘of. t.?ng o E"‘:“'h. ;-5‘:' & _-;--__E

would be for resalé tocua&gne ik TR R

customer product beinq 5&; ht':fn ;:a{‘ﬂi:‘ o~ 15 ,'“:’:‘ i

BY MS. BIBLOW - he ) PRI

Q  Perhaps you cap tell-the Eoint N - ‘: .';5--::

miterials -- you menﬂuﬁ% ‘:‘.,-' ;.:‘J ) x

the facility, what kid of ;natenal : L: R

LU

talking to other people t.J.. . ..-
Al we have some- S m__
dagreg of interest "

fact that partlallardﬁ %‘;‘m a
sll:e in earlv Februargl-.. /
tr: nsloadlnn in Mav or:l'i e.
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iHall - for the Pla:nmf-mn. Blblow T ' Hall -.10 Plnlﬁ’lm"ﬂ NS B 5
| ' o ._;':- = '“F z P ---,..lt.
i 30 | ool e e .;-.,.‘ PAEats o'
A * | We have some customers that want to bring in 1 Q. Ifyoucan please tel!,éxls,; PrIQE; g 5-.‘:.{
*2  jumber, partice board, plywood. 2 cofstruction ectmtm el U?I{é 3 _.3,-;:
24" | Onecustomer hay expressed an interestin * 3 STB to do the work? :_ ! '-'-:_;:- "j"" .
-'!:;-a'nsioadlng brick. I even hava a customer that would 4 A ' Prior to constructlzll% }g:g h
6 fike to transload sait materlal, salt-based matorinis, ' 5 Q, Prior ¢ FoE AR ;
6-1I'm nbt sura if it 1s bagged salt or road salt or whataver 8 A. No. - S A ;s ;_
7 Itis, Lut he asked for a rata for salt. 7 Qi.wWhay not? '_. ‘..‘.t_ e s
8 Q. The salt thar you are mentianed, just so everyo-e Is 8 A. Itisour belief and our‘ ]'B jro .-.,--?.
9 clear, that 1s stone that would be aventually used .n 9 adwvice to us.was, thnt lt‘was';ﬂ"' '.,_:-1:1':
10 -construction® 10 to I:he appearances. 3?" avel; * ¥
11 'A. Dbefieve so, yes. 11 e:‘empl: spur, 50 thefe"ﬁaf 'it' i J:
12 ..0._ Sir, you also mentioned Adjo as the contractor that 12 with the STB. - -": : '_'\I .:; "f-. 5 -.::::.
13 you hired 13 THE COURT Is |Js Raii %- PO e
14 . | Dul you enter Into an excavation agrecment with 14 proceeding befare t‘:q‘Surche.I' ren potta "|
15- * Adjo to do the work? - 15 v THE wn’Nlassw\ _&s, “_’ "; 3y 4
16 A. Yes, wo did, 16 -, THE COURT Dldiyou BRI A ‘:‘,.ﬁ'
17 . Q. What I would iike to do 1s show you what has been 17 . THEWITNESS No  on T} o
" 18 premarked as Exhibit 8 18 TIthinkitwasa responslve.L :‘.’::i ; 7
19° ! Mr Hall, zan you tell us what Exhibit 8 Is 19 It was p reSponse m‘ﬁi‘E 3 .
*20" A. itis an agreement to do excavation on the site at 20 someone at the board dl?_éét_ing u‘é 5 '-}F,:.il
1N .Yaphnnl:. 21 achons - Lt ,' - _;: p “i <
- 22 ,Q ?nd 1s this the excavation hetween, in which you 22 | MS BIBLDW' Yoflr Hdnor, e E Setin \::
T 23 lllﬂ‘-'d J0? 23 ~have a ]amt exhibit that h?,—!",l;fhl? STE i K
. 24’ A.. Yes. Tius s the Adjo agreement to do the 24 tnls matter and included =", ._,E‘ ﬁ' ' iy
.excavation 25 THE COURT ; Wno lnjﬂa d v B os
| Hall - for the Plaintitt - Direct/Ms. Biblow Hall - for the Plalnuqu Dire :
o . T ';
1 : M5 BIBLOW Your Honor, I would ask that this 1 ' MS B[BLOW i can tell ";
2 be marked into evdence 2 has had a loan hlstory. R —\.:.. ."‘ : ‘,_":a'
3 ! THE COURT Any objection? 3 Ongmnally this was-started. B ot
- 4 . MR CUTHBERTSON No objection 4 sufiolk and Southem nau-&ad“ hld#% 23
5 j  THECOURT, Admited 5 edplain who that 1s 2 K ,‘ ' f‘: : ot
6, i ' (P'am*nff Exhibit 8 in evidence ) 6 , . They Mthdrew Hielr':a_ g -',_* 1 51 v At .';i
.7 'BY-MS BIBLOW . 7 allowed to be w&thdrawn. :'Lreg‘:l o ‘*d’: -wég » Sl Ron _,; L] _‘.;f.'
"8 -.Q. . 5ir, when did US Raif start construction actvibies a eﬂbered into the agreement wlth -Ra -'55'1_-*-;1'_ *: m d .55 "; ,‘.:31
9 ' at tm% site? 9 to do the construchgh end the oh e :j
10 'A.‘' This past summer. July, August sometime. 10 . In Cctober, Ocﬁober 4 of £ F IPRielre ’1!
;11 *Q, And yo1 mentioned that you have a project manager 11 a Ietter from the ST8% dll:gcﬁor‘gl’- 0 ey HTJ, e o AU :‘;
12 Whatjwas his name again? 12 ndmed Mr Clemens - H{a"f:l'e&éFF’Ids"-ﬁ‘-' -;—jtm:;f? S A . .,,-;#: LEN
- 13 TA.. Harl:m Lomasney. - 13 exhnburs - that baslcall"v‘s‘g;d" tl-n:‘j: ‘2} s e
14 Q. 'Is_ he o1 site avery day durning the construction? 14 cdpv of artlcle ‘from Néwsd}v' (ty -n .:ﬁ'- el
15 'A es. 15 and a letter of mqu:rv fip fi ik
16 Q Is he sl currently your empioyee? 16 and he wanted an exptanapon ﬁ;:.
17 A. VYes, 17 asked, basl_any said to the" cons
18 Q ,And since the site has had construction stopped by . 18 ! In response.’l':'d‘that w ‘ﬁph '
1_9 the‘SFB what is Mr -- _ 19 why it was that what w;'s ﬁaﬂi;;gﬁnﬁ EEa Y
. 8 A A- Lomasney -- 20 was preempted but was,%‘e e ,_; 2 ; arzes N 13
W, - dony . 21 06 Oetober 17gHat Sened <2 iy
22~ A. Talkinig to us on the telephone every once in a while, 22 the Sifis, I'm sorry, me‘gsﬁsi z o ;
23 - but nothing much else. 23 added Us Rallas 3 party I:o‘&ret
24 Q. Lou are sull paylng him, correct? 24 there iRy *—h 7
T .25, A, Yes. 25 i So that 1s how:us-ﬁhu 8 . &
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iHalI - for the Plaintiff - D.lMs: Biblow o

| 34

1 preceeding
2 ° | THECOURT SoUS Rail is jolned as a pet tioner
"mthla.iactlt)n - v
' | "MS BIBLOW Itis, along with Suffolk and
5 SoutHérn who really does not have a role to play any more
& and Sills Road 1s the owner of the property :
7 1 THE COURT What is the relief that Is sought in

8 _that proceeding?

9 i MS BIBLOW Well, there are a couple of things
10 that Jre going on there, your Honor :
11 { In response to the October 12 stay, we have
12 filed a petit on for reconsideration, which is stil
13 pending, saying that we are 2 spur and should not nave to,
14 " you khow, the cease and desist order should be hfted so .
15 -we cin go forward with the proceeding, T
16 ! Inaddition we have filed a petition for rellef
17 from t?e -~ slay, 1 guess i1s what you would cail it,
18 November .6 that was denied
19 - l, You have those decisions in front of you as the
20 jont exhibiL So --

21 i THE COURT It seems to me by operat'on of law
22 you J,r'e standing in the shoes of, what Is it, the Southern
23 -Raillroad?

T 24, MS BIBLOW. The Suffolk and Southern

' THE COURT The Suffolk and Southern.
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has stated that SHis has, not-un d 5"’*'1 ]
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This Is based oq Mr.}-l

of Lhese entities represer{'tahoné‘ “Suff a3 iR n A
that Sills has not consl:'l.ltted ot g }fﬂ—; d ‘4-._: - . : 4 _-;_,F"'f
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board would view \N’Ith dlsfavo ORI Areg s Sy
T b i -

authority to' commenoe rall bpel‘a : -.\-I;jﬂlfug b this s ” g &)
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location until the const) efion it ‘1;%3 kag g, has frsty’ -
béit authorized by me h'éard RBoRESST | ity Ty

-
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The STB sai;l g_.hzs it Aug ﬁn '

* | Hatl - for the Piaintiff - DirectMs Biblow
) as
i So what is the reluef that 1s sought in that
proceedm_g’
MS BIBLOW We are seeking to have the STB
dedare the activity, Lhe construction, as an exempt spur.
| MR CUTHBERTSON Your Honor?
. MS BIBLOW And cbviously to lift thelr cease
and ?qslst order,
THE COURT. Sure
MR CUTHBERTSON There 1s more faw I think it
's Important because Miss Biblow, as a good advocate, has
cha'récterized the S1B's record. [ think it impartant for
12 the cpunt the know that Suffolk and Southern and US Rail
13 © havelthe same attorney, a fellow named John Heffner, who
14 “works'out of Washington, DC.
16 - I _In August, August 23 specifically, of 2007
i 16 Mr Heffner was asked to reply to an STB inquiry when
17 ™ Suffdlk and Southern attempted to withdraw their
18 “application
_19 - 1 He said at that time that Suifolk and Southern,
»on ALgust 23, 2007, was not dolng any construction at the
.csite. E\at Sills was not dolng any construction at the

-

O N DG DN =

©

-k
L ]

5

22 . snte However, US Rail, who ha also represented, had
" 23. sgartl full bore on construction
24 :  And the ST3, in allowing Suffolk and Southern to
125 wll:hcliraw their application -- and they were very specific
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Now theirs wast _t, ""IE
issuance of a, cease and desist— 0 « 45
T Yy
lettertothemwnofsmgkhav hm‘jg,g )
i Newsday - It was 'becaitde'there 5.5
this case. And they saiﬁ ‘U"' e -i- A
construction unt you cor'ne ot 'ﬁ'? Cde '§’
15 Mot a line of raliroad 4 g 2 L 4 W A
. ThesTp's posiuon SaiE .,;ﬁﬁtﬁ“ ST
of railroad subject to'the! pi’uﬁfl TSI U BRI OBSEHOR & o-1. & 55 7
Hall - for the' p‘l'aln_im sDINEUREBPlowE" .. .~ &
R ;-tﬁh S

authonty, Prior to that the-SIB‘h‘aa- R A
wamed Suffolk and Southern 2o tedtentity = . ‘4
this, they warned therrflrf a dega;:ng !;:: ' “5?':'- - -".,-E
August, and T will be veny bnéF"ny Tt -*' d ;&

wording 1s, and this | |s frbrh'a degls ‘Bii ¥ia

procedures to obtain authonth; 0 %1;1,@ 3o
aéqusut:on and operabon "of m!,lroa-f 25|
making a thorough revlgw of. fhelr- ]
filng a verfied stateﬁ-aent-tha 1&
e:tempted from enwromﬁe‘ntal*a :’-}" '
thresholds ;

. . 5o they spedfiéallv,
Southern we are ooncemed §ﬂ@u

J‘g-‘
[rp-

oy

Ly dmee | VR L b =

you filed with us ., .3, o _,;.,‘;_f 2 et _:_?
23 e y ! % i iy &

: THEFCOURTF'dkBY‘ I m}'}fﬂ]ﬂ? n'}]ﬁ - :? YL TS 'T"L!

' 4 THw o S, ¥ s .

.: If you can, m"ks:ﬁ: Iihes %v;fg;;«: KN
rulings that were made I X > s "‘}E g-r-:f-;;.
MS BIBprfﬁd‘m; o " Jﬁojlﬁgna-_i‘t:ﬁr:é

Exhlblt one, We ha\;,e-s ﬁhla @:qﬁ[ingﬁf‘l—f};;}
it that those should Bé' eh% N
exhibit Soyou do have.th E',, Sy AT
: THE COURT? Tha k: hankyg0 £
P SR 5

for those responses. 5‘1*' i et o R :}.u "33
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' iHaII for the Plaintiff - Dl|.1s. Biblow | Hal- 1) Praiititr (Ero_ulMFC of - - " -.: NNy
| » s s ABEEdi .
1 I Would you like to conanue with your 1 I'm the fDllI"ihl By 'f_i:hat‘e!-;e“::: el
2 examinatior? 2  working are fifth ganerﬁo Aol Lokl :e = :: -;
| Ms BIBLOW Yes, sir ‘13 ‘USRallls au?amny & o ik
BY MS BIBLOW 4 Q. Anddo'you kiiow, s s there a'ﬁ vy TR e
6 Q. thst to follow up on something that Mr Cuthbertson b Interrelatedness betwéen $uffolk:a therizR |Iroad and .-- v
6 sad 6 USRai? Sohe NpoSRgREerT . T
7 To your knowiedge I1s the US Rall the entity that 7 A None whatsoe\rer. i - _:,,, . L _ .___'::_.* s
8 . Is doing the construction via its hinng of obviously 8 MS. BIBLOW” I hauF _; ". g j_Hénor A
9 contractors? 9 THE COURT- Thaiik VOUVEIAMBEIReR, . 0 -5 =
10 A. Yes. We are. 10 Crr.uss-exalminal:k:ml:ar ‘-"."Z-«;:’_;hﬁi ﬁ?‘:-."_ S, "
*11 Q. Is Suffok and Southern doing anything on this 1 _:‘ - N .:3;3 ‘"-%g:g‘-:{ : " et
12 fadll 12 CHOSS-EXAMINATION .'. e riiEEeRLL L
13 A. Notatali Notto my knowledge. 13 BY MR CUTHBERTSON --lr » N —i PRI .
14 Q. To your knowledge has Suffolk and Southern ever done 14 Q. Good al‘temoon_,.Mr- Hall... Yo ‘4:"‘_ _é%?ﬂ’hgs . i
[ any c*)nstrurtlon activibies at this site? " 15" Mot been issued tlckets, In .I:hls cas‘i.-zi 2 GO EQ ',_ “5-:: . ‘_ E T 4
16 A. Ilﬂoth: my knowledge. 16 A That Is correct _. e '-“';e ‘“i"..,‘ H..“;' . .
17 _ 1 MS BIBLOW Your Honor, may I have one moment, 17 Q! Okay. Doyou know why\rh Werég' w155 l* ék_e'ts" .
18 please? 18 A. No,Idon't. ~ "_, 1‘-'.,_ i 1
19 [-. THE COURT Surely |19 a: Now, It Is not the |ssf11'a'hce‘5'ﬁ ' ;
20 . BY MS BIBLOW 20 stopped your constmd:lon" ,Co . CP L
21 Q. Sir, what I would like to do so is show you what has 21 Al No. N, ' s iﬁg‘%;. s { : '_g:‘a, " “ ‘E:"""-.;
22 been premarked as Exhiblt 10 22 Q. Okay. Isthere anythlng_]n‘l?ﬁcﬁh ticketsitha KT
.23 I Su, have you seen tius before? 23 know of that has told vou to- top -_ .Wj‘:tr‘“ 7‘ %‘ Ze o
24 A. Yes, X have. - 24 A mmamggfﬁ%ﬁ;};;‘ A
.. @  And can you tell us what Exhibit 10 Is 25 asUSRallthat—,. " L. .v SR
‘ [ Hall - for the Plaintiff - Direct/Ms. Biblow " Hall-for the mmlﬂ"gogafm
i . 39 ' e Lot
+ 1 A. Itls a proposal for construction work at the Yaphank | 1 Q I would like you to agswer'tl;eaq 4afe Coeown
2 Brookhaven raliroad terminat by Adjo Contracting ‘2 " Is there anv'i:hln'g' f:'! H?o‘ée""f i e -"'*.,:'-:I;-."-..‘ !
" 3 Corporation, 3 MS BIBLOW' Yp‘ur Ho . }:** g
4 Q. And was this proposal eventually adopted into what 4 BYMR CUTHBERTSON. o 5,,; - y 3, I ""
5 now ilas be-:n Exhibit 8, the excavation agreement? 5 Q. - that told US,Rall o stop_, hs :__7“ .;.‘___"*i
& A Yes. 6 BYMR CUTHBERTSON : N : - _,_:‘f’,_*ﬁ
7 ! MS.BIBLOW Your Honor, 1 would Iike to have 7 Q. Coud you allude to,,-r-- _r"’i;-—'é-s-" e B 2 ’&ﬁ
"8 Exhibit 10 adntted into evidence 8 THE COURT} IthinkFe";}yas ey LA
9 ! THE COURT Any object.on for purposes of this - Would you like to anszﬂgr' e. e :j‘f:,-' ¢ ;-}
10 nearing? , 10 THE WITNESS Than e, 8
L) I MR, CUTHBERTSON You are saying that this was 11 No, there Is not Ing m’%nou TR =.-§
12  incorporated Into the excavation agreement? 12 1 stop construction :r ."-‘.‘-.'t it . 1 it t"‘:‘ A
©13 " MS BIBLOW Thisls the bid 13 BYMR CUTHBERTSON s aj& X P
14 . MR CUTHBERTSON And that was the teshmony. 14 Q. Okay And you tlal'l"n 'thagﬁ' ’ ‘,{ ::w
15 I MS BIBLOW Yes 15 el 3%
16 . MR CUTHBERTSON No objection 6 A correct. Oh, vas.r-,, < ) 1y : 1’ A
17 . THE COURT. Admltted 17 Q. But, l:he hann thaf you_aFe.q' i “{. i ‘ ;;3_.; ) -;L‘?; .,'.!
18 (Plambiff Extubit 10 1n evidence ) 18 going to be caused by't!lé;e -;' -Lj-{ﬂ fngtll, L 8
19 Q. S1r, 1 fust want the clanfy one thing 19 A ThatIcan't tell you ol 'sh‘ié'r' -":f.f
" ag Is there any common owrership between US Rail 20 that. . -“‘ > "'E‘;:'-' 35 s :.i:
'and %Ills-noad Reaity? 21 Q‘ The New York Sate Dﬁpart t;; ;é’;s'}," ‘:;‘
' 22/ A. Noné whatsoever. T 22 Cénservation Issued uc&%f‘ﬁ : :ﬂ-:ﬁ"" ':-::;
23 Q nd who, beskdes yourself, are the officers arid 23 A:r I'm not aware uf.,ﬂ;_wl ".51; i .._, 11';‘,‘?’:;:":
24" directors of LS Rail? 24 Q. You are rot awaré tiat the DEH g
-25. A We area tamily-owned rallroad company. 25 wiolations? ] "' '-."‘:';'!-.. T ’, 11 ;. f ..m_;-;i,\_.f ':_;
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Hall - for the Plaintitt - Cro.. Cuthbertson | Hall - : . Plalngq:‘cmmp
} . 42 ! Ty TR
<« 1 A. ,Oh} yes. That I'm aware of. Yes. 1 A Yes. . 0 -'. LR
2 Q. And the DEC also exacted from either SI'ls Road or US 2 Q. And that is the way iy u_r.q_lcﬁ
- Rall an ‘agreement to stop construction  Isn't that 3 compensation for thelr woi'k s, _,
correct’-’ 4 A, Ican'ttell you ﬁlat e
5 A. I believe so. 5§ Q. Butyou 5|gned thls contract f_..;
6 Q. Now, you prowided to the court an excavation 8 A. Yes. :
7 agreelnent that you entered into with Adjo Is that 7 Q.: And did you nevlew the con 3
8 correct? 8 A. Yes. gFEY
8 A Yes. ' 9 Q; Butyou didn't kndw é‘lat e 3
10 Q Alnd In .hat it provides for certain payment to Adro. 10 to be compensated?” °* _'_-, 1,' ;_‘-_,"
11 11 A. Notentirely . - i * '.._fr,:"'é.-
12 lhat's correct . 12 Q) Okay Yo had menl:loned iﬁ%@é 40 n;'onn " s ey
13 " Q. - Have ynu had to wnte a check to Adjo? 13 that what s shown on thatmap S50 ; ‘;—”f- ;rect Tam aos
14 A We have written some checks to them, yes. 14 A. Yes. v e 5 " N ., T, .
15 Q. Andls the method that they are being paid with by* 15 Qi And the STB has dlsagreed.w 0 :*\ 10} -:-I_:s that .=, --*-*
16 scllind the matenals they pull out of the site? 16  your understanding?, -, ~£5 "‘:“..‘.. :# Aol =00 ¢
17 A !.Ic'an't tell you that. I don't know. 17 A. No. el a’_::.;ﬁ.ﬁ i AN
18 O they bemng compensated for and allowed to sell 18 Q. Thatis notyour understaném PR q... 1,1 '_ ni o .
19, the aterial they take out of the site® 19 A, Thatis not my uud’a‘l'iq’ndg i No. & Er; S - oy
20 A I'm not aware of that. 20 Q: whatls your understaﬁdihér*pﬁ‘% O
21 Q- me direct your attention, if I could, sir, to 21 determined thus far? 7, ‘-. g Rk \5"%} 3 I‘ !
+ 22 paragraph' one of the contract, the excavation agreement. 22 A.. The STB has reallv..onlv- T 7, : .
23 Al Yes. . 23  certain things, Thayiﬁ"ve"sln g
. 24 Q. Ii'erhaps you could read for me where it says 24 construcﬁon. . s f;
' ~ appolptment excavation plan 25 i I dnn't belleve!t'hev
“" . I;'Iall - for the Plantiff - Cross/Mr. Cuthbertson . Hall - tor the Plainlll‘l"- G _ /A
| 43 . ' 1-:,_ gt
1 A That entire paragraph? 1 anv decision that thls fs a ﬁﬁ'e .of _{alllp‘%g'-an.exempt .-
2 Q. Yes, su 2 spuror private track. - I. '." R o MR N
3 - j Well, read the first sentence, if you would 3 Qi Youdon't believe :- Iet me] g . i 3}, 1sap Ft,: ;.; FESERIS
7] Maybp that will refresh your recollechon 4 of'the jont exhibits that have héensiib J&I— B -qu BTN
‘5 A us Rail agrees to retain contract on the terms and 5 know offhand which nUmber ||: Is’? i ﬂ{?‘ -f" ohie, : & ’ :"..':;;.{ &
6 _aonditions set forth in this agreement to excavate In, on, |. 6 plaintffs. : "'_ N ,:f.i‘ S :‘5"' LS e tj
"7 “and {irder the subject property, and remove all the 7 | meéourt” WUid ool :
8 - rlal and any products derived from such material, 8 Defendant's Exhibit?, 1! -'}". ¥ Py
. 9 colle:l:lvalv bankrun, from the subject properties 9 ! MR (:UTHBERT'.iOI\I.“':r ‘q:' L.'f,_f ;
10 Contractor shall use its best efforts to conform |10  also part of the jolnt exmmts th'a’ X
.1 lt.s'épera‘ilons on tho subject properties during theterm |11 {-  THECOURT Mgrk that ,
12 here and in the performance obligations hereunder in 12 for |dem:|ﬁcat|on at thl§ pomt :f:r::‘: '.
13 eompllam:e with the excavation and site preparationplan {13 Dos counsel have f COPY.
14 In eﬂ'ect at that from time to time, the excavation plan. 14 Ms BIBLOW .-Y;es, a8 @a
.15 I - For all excavation and site preparation work . 15 ! THE COURT Eoicme -mie “4\6,'-‘: _
.18 hereunder, contractor shall be entitled to recovery from [ 16 alleady have A, § arld (] ",:‘,:;‘ £
17 the proceeds of the sale of bankrun the 'greater of, (1)$3 {17 ! This 1s D cch-éct'«}'fm'
18 mllllfn plus 10 percent thereof for overhead, 10 percent 18 MR CU!'HBER‘S@N E‘I, *ﬁi"
19 thereof for profit, and 5 percent thereof for management, |19 D, your Honer * A ﬂ-_" - ';--. :
" ik -collertively the 25 percent allowance or — 20 | mHECOURT] “Dop :_ufT f 3
t me stop you there. 21 { MS BIBLOW*" ave E3 XM
‘22 ‘, tL It app=ars from that language that the excavator 22 BY MR. CUTHBER"I'SON . "= 2 E,--_g!::j ";s
23 . and the contractor Ad;0 Is being permitied to sell the 23 Q,' o por 5t e
24 matepial-from the stte 24 u“s particular dec:slori‘- : ""*fﬁ‘?:?;:- 1y
26 Correct, sir? 25 ot . 7".':.';:‘3:" .
Page 42 to 45 of 114 3 543 sheits .
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i “Hall - for the p|a|m|ﬁ-cm.cumhemn . | Hail- maimm-cm‘wm
I - o ! i
1  success on the ments 1 has opposed your e‘fort‘to plalm':f,qge alip
| 2 .4 Do youseethat? 2 this case? & _{" N
Al Xes. 3 A.. That I'm not. aw_ara of. .
‘ Q.- If you could, just read that first sentence 4 Q: Okay I'will move on v ;-'f‘ .
5 A | 5 The Iocomot!ves tha't J;t. r 7 : !
6 - i THE COURT Before you read it I understand 6 Intent:on Isto eventuallz depl&i "thE Brookhat 8 T Is., -0 '_.
- 7 thére Ils no cbjection to this 7 I'hat corvect? ,'..3' -t ’q _;_l_:.._,% : 1- - ' Pl ]'
8 ! M& BIBLOW There is no object-on, your Honcr 8 A. That's mrrect. P S =‘f;-b“ “ 1:'._?'-1_ Lo e
9 THE COURT* This 1s all part of the racord 9 Q. Butthose lommotww‘cout bé‘i‘ o ;g;r':I_ LT .
10 Good! . - 10 loatons, comect>” |~y IS EEIREE, b
13 | MR CUTHBERTSON- So there is na need for him to 11 A.; If I had a usé for ua_e;n_ﬂfg mEplaCRBIEEs & - ., (L ¥
12 read Ir " |12 Q. Andareyou obllgated popti chase:thiedocoms ‘\égé at "3 _:r:";;
13 . TrE COURT Proceed 13 this point? SRR - m:*. - Vi T
14 *1 . THE WITNESS Petitioners have now shown that 14 A! Ihave signed ¢ contract; "" jas. 2 e, :; o " v
15  thereps a strong hikelihood that they will be successful - 15 Qi And ara you obllgatea:fo; tl‘fé% ,{,'“ _':” ,: oA -'_ :
16 1 their petttion for reconsideration of the cease and 16 A. VYes. ST 'g_ Ly { ';_'._ S 7, A
17  desist order 17 Q; Are there other ways to m ie .3 o H, ptesto’, ¢ -
18 |  Petiuoner's argument is that the proposed use 18 Long Island? g i --‘ " F il SIS S
- 19 of the track would not require pnor board approval for 19 A! Theonly other vnv a ] e '5‘9 : '.- 3 v o
20 const!nictlon under 49 USC 100901 or operations under 49 20 Q! Isn'tittrue that  store can _,g‘ ng;; "5'#:-? Lo
21 USC 109024, but rather qualifies for the exception from N A Itismy understanding o 5 ‘*L ﬁ*ﬂ?ﬁ; .ﬂh ad llad‘ s
22  the bpard’s entry-cxt licensing authority in 49 USC 10906 2 thHatit could ba mmd._jll Ehavo It >
23 because Lhe trock has some of the charactenstics of spur . |23 would bring’on to- thh Isiand.w-:-];u 3 m’* 2e .7"{;- =i <
24 .tréck'rhat wouid be used as a disconnected ancifiary spur 24 Q: Soitcouki be moved y barq¢= i ; Yo "* - _,_, f._&-" k]
- - of anlexisting camner, US Rail 25 Al On avery limitad; baslsﬁ:'"" T ASE 2 e ='a':fz
Q- . hall-for tha Plaintiff - CrosaMr Cuthbertson Hall - mm%ﬂh ST “‘"" ;’iﬁ-‘ﬁ PRI
. s p | e
1 | . The key test to determne whether 1 Q@ Now, have you e\?er’hlrfet villih i own,o _I_duyen -
2  constfuction -- ' ' 2 with respect to your ﬁéné to c& e F?ﬁi if -E S "
. 3 Q. Let me stop you there, Mr Hall, just in the interest 3 A Not wath the tcﬁmj r}pﬁq tatiy ‘ okh
4 of tmlm’ ' 4 Q. And in fact - but you[ tor ‘ fi‘f et
.5 !~ Based on that sentence, 1sn't it correct that ' 5 Ielfter Is that correct? - i, - ‘a._ =%
" B, the S[TB has rot accepted your argument when it comes to 1t 6 A. Yes. Atour dlracl:lon. '1% :5.,; -
7 beriﬂ a spu track? 7 O And have any other 6fﬂc'e}'§_sorﬂ :
8- _-MS BIBLOW Obpection Mischaracterization 8 met with the Town of Broo'k" aw.n about, ‘- syfai -
8 | - THECOURT Yes, [ will sustam that I think 9 Al Tm not awarg W-Mpw “W"“ R ] o sl
10 this decision really speaks for itself 10 MRt CUTHBERTSbﬁ +ha tigns; ‘-«-"-.‘
W1 -~ " [ - MR CUTHBERTSCN Okay, your Honor I will move 11 your Honor . -,',:,_ ¥ L
2 on |, 12, THECOURT:Ay fu'&‘gm o
13 By Mli CUTHBERTSON 13 . Ms BIBLOW vés - Y
14 O Now, the railroad that you operate, the raiiroad lire 14 - :g; 24 » :_’? a'-:*g
16" 15 In Ohlo 15 REDIRECI' Emmﬂoua‘t..-‘-’:' SCT g i
18 ..., " fs that correct, Mr Hall® 168 BY MS BIBLOW: ,'-,;-;-é'. Ly S s ol
17 - A. ILne of them. 17 Mr Hall, you were-gskeaﬁu n "
.18 Q@ And you currently don't have an agreement with New 18 agreement with New'%l:k At i ~ 3
19  York !At[anh:: Railroad to move freight from this Facility, 19 negotiating one 1'{3,- :r"-’ :. —»‘ ; ;': I
. S« do_ ydu? _ 20 | Do you need su :__;f grear X
N A Corract. Wae do not. 21 ‘able to |nten:hange wnth th &J } ﬁ}:
2. Q8. But In the future you are look:ng to interchange with 2 A Wail, you nesd & so’ % ,i'gq 32
23 New :{o'k Atlantic Railroad 23 Yas, » o __\IE" "L:ﬂl t "
24 “A. " Correct 24 OI And lsn't New Yorkﬁi'r*d Al:lq 3 y .,.-.'f
2?' Q. - t)kay But 1sn't It the case that New York Atlantic |25 |n;erchange ‘Without such an-ag;ee <A ' -u\;'é
13 bF 42 shéets . PagedSmegcrile ' ;z_' f\:_:: X _ gy&r}.j_’l 3 dmoz ss.tg PM -
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1 Ve B A

Ha - for the Plaintit - RedfJums. Biviow |
. | 50 '
1 A Yes . . 1 |
2.Q. whe 1 yoJ said you need such an agreement, I'm not 2
. quu:eTure what you meant - 3
\A Well, there are some AAR rules that provide for basic 4
| - Bt ml:erchange without written agreement, but for hability 5 DIRECT EXAMINAT:ON
8 purposes -~ derailments, wrecks, and other such things — 6 BYMS BIBLOW™ ¥ 3 &
7 itis hest to have an agreement delineating those things 7 Q! Mr Drumm, car you tell!_qs,. J; ah W
8 for reralling of cars and such. . 8 A. I'memployed by SIIIs Ro'a aIty;L:
8 Q- Butdo you need one? ® Qi whatis Sils Road: Beglty
10 A. I?lo. 10 A.: Sills Road Realty o:pns lhe s
11 Q. You were asked about the locomotives that you were 11 Rail Termmal. Lot IR
12" tallany about. 12 Q. And would it bé aorrect “thiat SleRpad n 3
13 *  And do you have a need for locomotlves except 13 property owner? aal v
14 for th'e Brookhaven Rajl Terminal? 14 A. Itisa propertv er The -ﬂ,@_
15 A. Atthils time no, we have no other need. = 15 O What are your dutleslandr &sp i@”o tigh)
16 Q. And you were aiso questioned about truck 16 respect to Sils Road Real:y?-__’_, 8 TR o I 4
17 - transi;ortatmn of stane 17 Al rmtherr chief, ﬁnandal ofl‘] ;H‘%H'-jaif% Fhes, ¥1 :',:
18 . | Ceuld you explan to the court the difference 18 counsel. . ..- A ﬁn‘ —.!-‘. TSl '5:!‘
19 and the i1ssues that are assoclated with truck 19 07 And could you explalr_l to us Wt A : ,
20 't_ransbon:atmn versus raif transportation of the stone 20 What d°“-§._§:"r ’f‘ d:-R D8 -‘i
21 Al ' fvell,' to be as generalized as possible, your Honor. 21 Al slhis Road Relltv" ;:f e ‘-1“:‘;
22 . |  The truck tansportation has for a long time, 22 Itis the only prope I:pat -:".-:'!:
23, you Giave to get on the island wia the bridges. And the 23 Q. And could vou dés':ﬂbg th% s
‘24 . bﬂdges, the condition that they are in, they are now 24 where it is located -L' 3’— o
. ’ redul:mg the weights of the trucks, which meanswhenyou [25 A Yes. The prop—qrtv js 28 {"‘u—- ACY 0 .J”E‘.‘é
4 6 . . [Hal!—for the Plainliff - Redirect/Ms Blblow *  Brumm- l'orlho Pla“r‘i‘t'fﬂ"’ OCH] bio s T, “"':!
! i 51 l-" 0 ;'-
1 could transport a certain quantity In 1,000 trucks, you 1 2
2 now}need 12,000 or 1,500 or possibly 1,800 trucks to 2 -
3 ~a|;i:olrr'|n'!édate the same tonnage. 3 “5-"'?‘-'5
4 !, Ithas been reported repeatedly in our 4 453
5 Iridustrial trade newsletters about the condibion of the 5 ;_?J‘d
6 brldges, et cetera, and the need to begin transportation 6 sills Road, which ls a e¢untv‘ ':_f;
7 “oranafternate plan, and rail seems to be the number one 7 dmloped wltn road Irlfra
8 selection by all of the politicos in and around New York 8 tir lanes both for f g "'_. "l'i‘ -' ) 35
++*9', to inbve It on to Lang Island by rall, to move the stone. 9 It's iocatea w;’il: 3
10 i Rall moves it without any interruption on the 10 Zone, which i a spacificaliyid el : 3
11.. hughivay. There is less pollution. Loss fuel consumption. 11 so within the Townﬁ B _' S; H‘f _-}.-‘Lg
12 It S just a much, much better mode of transportation. 12 for Industrial mmmertlal 'de * It 11_11-1";
13- Q. " And how much?® Can you do some sort of companson of 13 the town plannlrlg dipirﬁgn "Sif',_-":_.ff:,';?%,
14 how uch stone or aggregate you can move 1n a rei car 14 oomlstent wlth.- p, j:ré:;: ::_ 4
15 vers-..||s a truck? 16 0 How dd you Lnofnlia n'-"é_'i-_:-r':';_-', z
16-. A - In a single rall car, up to 210 tons. Excuse me, 115 16 plamng deparl.'menl.".-» -‘___ ‘ 452 '.L.f'*':f':i,}
17 tons|in a ralt car. Whereas, in a truck it s golng to be 17 A In January of ‘I'.hls ": = ﬁ_\?::i-:!
18 redur:ed down to about 18 tons and eventually 15 tons, 18 of Suffolk -nd,SouthE' Rl £ DHcEd ¥, .‘F‘é
19, ° 1 MS BIBLOW Thank you 19 Attantic met with nnyld Vocds Mwho! poft s iy
. ‘ -. . I . THE COURT Thank you very much You can step 20 p‘lnnlng forrthe I:?gm% i 'ﬁ RE.‘E an _Z-f-é
Ji dowrt 21 staff. We provldoci']: S¥chs e
22 (Tne witness was excused ) 22 axplained to hlm w#é‘ﬁi ‘ :;~ St 14
23 (M5 BIBLOW Gerard Drumm, please 23 why we were bml? n_g ' a dJ ' :,a{
24+ .} - " {24 reoamuamﬂyxpv&? .13 e Y 5 4
25 GERARD DRUMM 25 The ides of.on'ﬁ"“ oF % the. -4
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. ' 54 T ‘P-“'éf:'.:‘?flev x
1, catalyst for other developntent inside their zone. Their 1 much of it aetuallv is vhia‘# X larid.;
2 Fmplr;e zome was attractive The county officrals and 2 which have been devel_opeq.nn‘d' h
.'!ooal officials have been grappling with ways of reducing 3 development, but that I: I“ zone‘i i
. truckjtraffic, not only on the Long Isfand Expressway but q zoned for ﬂfrther comme’i;clal an'?! i

5 on congested local mighways as well. This seemed to fit ] To the eest of us s aqel r

B very T'“" into what they felt was the appropnate use of 8 a plot. Directly to t'he;ei.l's't ::l‘ irs' 'J,L

7 this property. 7 l'or high tension wire,'-hlgh-vaﬁa’

.B And the reason Sills Road chose to do this- 8 ' Furtheremt of tii-"‘
9 Asid from the location of the property from a business , 9 that is privately ownoa but lfnd :,,:
10 perspective, members of Slils Road and Its partners have 10 And further ea.et of us‘&‘ : 5
11 been involved for the last three years really in bringing b acro county farm. But thei‘e Is‘no. dant! T
12 ston t Into Long Island, much smaller faciliies about two 12 within sight of Ihls fedllty. : J“‘% ;
13 mlle4 east of here. That facllity as of the end of 13 Q. From whm did Sulls R£d a°€|'-!- rg_ i :";;-; , T':'.'
14 November was really no longer nvelleblo to us and wasn't ?4 buy the property I’r‘om? : ;I: \'z':-"::"- - .r . g_';
15. suffl qut to meat our needs In the first place. It could 15 Ji.( ~We I:ought the' probertvh oy T 4
16° ofnlv provide a small percentage of the stone'that we need 16 whleh wasa speclll purp‘ose :_';t :1:I
17 for related husinesses 17 Anurlcan National Power. by PR o 2
18 , _This faclity was viewad as an opportunity to 18 Ameriean Nali'onal Pﬁ g __ _. et :
19 meetall the needs for construction aggregates that the 19 producer. Thelr plali was oo dev_e_, o ﬁﬂf&‘ gls. - ‘-:‘-" e
20 rnemll:ers had. Stone would be provided by another member of | 20 plpe - -, ',"\ "i’é"" i ég“q" :-- 5 = :1'
21 the cpmpany, which was the quarry owner up In Saratoga 21 | MR CI:m-IBER?S" '_‘YO"ITI.E- ---ﬁ' Hﬁf \:re - : '::-'{.-3
22 -Spritigs. And so It provided an opportunity for the 22 clgming that thetr preempbed i f: ; f Hpte g ».: P

' 23 members of Sills Road ta obtaln material for their 23  Now we have had ahwt.l'ive"rnlnuts -? i) J h": A £
24 _'!r;nslllesses at a lower cost and also provided an 24 pasterns . NN "-:‘1’52‘.,,«_1 o ﬁs&, . - -:- - .1:.;
£, apportunity to actually sell to generate third-party 25 I'm not sure w,hai the TelBVnEE % m‘“ ﬁ e -:f
‘ [anmm - for the PlaimiHf - Direct/Ma. Biblow : Dnmmm- forthe nalrkm. Di fact) *— Fih L;;\ :,“_ L

I 65 K _-L-‘ L‘ s ghi‘:f_?hi‘-’.;_ i -

1 sales. : 1 prior awner was golng o gd or ql_lal: .

2 ! THE CQURT Generate what? ‘2 scheme Is in view of rhe clalm o-f |:'"'r i it - . :}1

3 ,* THEWITNESS Third-party sales 3 MS BIBLOW -Well‘weareh;zl %3 oo

4 1+ Sales to third parves 4 the property that s ~- 3 :. .l M'_q, AT S *
.5 BYMS BIBLOW 5 THE counr Keep you“ L e e - B

6 Q. i«r Drumm, the property that was purchased by Sills 6 issues are as far as "'3"-", applloe_g 1 " o r‘- ,-:: ‘:;:

7" IfoadL en did you acquire that site? 7 . MS _BIBLOW 1 ‘\n‘ull 'i'?‘j Ve I F St s ;“":i

8_ A. Early May of this year. 8 THE COURT..‘" S'uf'é." S MM 3 _,:-‘:E;

~ 9 Q. Andwhat lond of zoning distnct 1s i€ in? 9 BYMS BIBLOW. .~ . -] Do - '3
10 - A. I becheve it s L-1, which is light Industrial and 10 Q Youv mentioned iq'.\;ét:rran;wer# ~well ,%-:
11} commercial, 11 Can you exploln,t;o thg.éo :‘;:'
12 0.1 And are there any residences anywhere near, residence 12 Brookhaven Rail Termlnal .I:nhzw" Ambra) FxD ) -f

13 i propért\'r anywhere near this? . 13 A. Yes. ’:‘# . ::1 : o) i . 'Z‘_EE

14 ‘A' * {his site was, as I sald, it Is 28 acres. To our 14 i Ast said, tllll ilis R Rd ity aiasi ey . ...":-;n:‘f:
15- eltnoir_edui It had never been developed. There was ho use 15 : strateglc partners, boﬂl of, W'E'I,p_'m. X v egd: ."“"' J_“:":;;.ﬂ
16. of 1t beforehand. 18 for stone. And sorn_e_ fog'“ ;ﬁ 3 #ﬁ:-i}iﬂ' "":';‘i
17, . The nearest property owners are north of the 17 sﬁone by rall for sevenf% A _‘ oA i ';:"-L ;““ W
18. Long Island Rali Road, roughly. Residence property owners 18 A smaller site up ﬂre"r'ojd.,; .:...-; 2 i .--'L o
19 ,are north of the Long Island Rail Road, roughly a quarter 19 | This entltv ﬁld{ﬁi‘ m i‘,‘r;(_,;w 3 Ie 's;:“ - ,_.,.'_‘.:

gl ile away from the property. 20 acquire this property Snilih i ff-* slor e e Syt

‘; ¢ ~What about the adjacent propert:es'-‘ What are they 21 ael a rail tenné;ial"_til\_l e ¥ -..%-"‘13' :‘5

22, "Seﬂ or?, 22 hrlnglng stone n fro“r: '-“_r_‘~:.i.;.'."~.'3:;

. 23 A. you go to the east, I'm sorry, If you go to the 23 ton Long Islnndl. - -E‘i; .t:;},".-' ::ﬁ
24 westof the property, on the other side of Silla Road, 24 Q!. You mentloned the" Tl -«. :-,
25 -mucl'n of that 1 also in the Empire Zone of the town. So | 25 Dbeen using ' f' { 55 e _ “
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Drumm - for the Plaintift - (iltMs Biblow ] Drum mm@;ﬂ:— :n:fw :
o s vt e .
1 Al .Right. 1 give us exemption so maﬁve.:ou ';-'-
2 ,O. -'J||rst of all, who owns that facility? 2 carner, we found out that tl'e reg} Jp "* ;_‘g
"A. 'As it turns out, we now know thot the trackage, 3 lcase that we thought he we had-“j'_JI fen i
itgelf, s owned by the Long Istend Rall Road. 4 Q. Ofwhichsite? . 1.'.:2; " &
5 ! The property surrounding it 18 owned by a 5 A, ' Of tha Nicolla slh. -E;’" e iyt : . ,|
6 cqmp!anv called Nicolia. 6 ' So we were go" prats T |
7 Q. V,.Vhy 15 it that your strategic partner, as you called 7 Soluthern was golng b ‘p ua .“'h‘ =~ f
8 Itno Ionger can use there Nicolla facility? 8 sn:laller slta, the NICO'I: .f-.' B, k- / ) £
9 . A 'I'here was a lease of that site that expired, I 9 authority to do tllat. - 4 "!"*_‘;l L L-:,'
10 bﬂllﬂ{. it is at the end of November, and it I5 not going 10 Tt was granhid‘buth ¥ T
11 to belrenewsed under any circumstances. 1 balsically in our real estat'e;%'ﬁ' YT v
12 . Q. « How much stone? 12  in that site, we acmallg}'lslte" { [Bopaid:that ':_|
13 ' THE COURT. I'm sorry I'm not understanding 13 application In abeyance;whl__’ “j e-th & it _ o
14" this uiltness 14 SItuatlon. . 3 i .’-. 'F o ] ; t
15 . | Youare going to have to talk slower Please 15 * What kind of defect al.'e you t;a'llt _ggj j‘f b i) _": i
16  talk ujto the microphone, . 16 A. It tumed dut that tﬁg‘sltéjuw v:mj]}h. by: .0
17 Ls Maybe the court reporter could read back the 17 therall site was acui‘alw i '
18 Iast qbestion and answer 18 Road and there wer-e some £
19 (The record was read ) 19 Tha I.ong'd'sland Ralr : sab
20'. Q. _ Can you tell the court who are the, you mentioned 20 that site for soma pen‘o"'d pﬁl a '1
21 strategic paitners Who are they? 21 th'ay wera in the proéié' }fqe the . :
22 A Partners within SHls Road? 22 cleanlng itup or W“qnﬁ #’%’;‘. ,. ‘:f,-'.
23 Q Ys ware gaing to be able fo-._g:’t a'd a L - -7 :
24 A. The partners within Sills Road are a company cafled 24 interest in that slte  fromy t.,'!f.._ ; .é‘f{l}rﬂ all ‘:;"';;zg
‘- - AD CLIIIns, which Is a large quarry operator and ' 25 Q! Did Suffolk and Soui:hh'rn' ErTRGUeS| m.ﬁmm _""-‘,‘;' ‘-"-_'-_‘:
‘“ " IDrumm - for the Plaintift - DirectiMs Biblow ' Drumm-for the Hmm?l’"m wctiaPIbiow] ._ . L e X
: 59 N :-" -.ah"‘i-'h'. fu!!q'- "‘,— 61 . ... .
1 constlruction company In upstate New York, in the Albany 1 approval to do any aCtIVIi.IErs at- the §:I s J .il ,é,“_ . A
2 .area. 2 A. Atthe Brookhaven I!all Termln ‘xﬁ.“ r.,_ . .o
3, . Suffolkand Southem Rall Rond, which wasformed | 3 Q' Yes 3% . o dnfa
. 4 . inltially to becoma a common catrier. It never has become | 4 A. Yes. 0ur plan was;i; iy
S ’ :-_i common carrler but it was formed by people, individuals 5 act asa common cairrjer,
6__ ~who ila\ge' had experience in ratl logistics and rail 6 the entity that as a rmlruad t
7~ fransportation. 7 and operate Hm"Bﬁ';qkh aven
8- ) ) . ! Another one of the partners Is an affihate of 8 Once lt ba-m eleg
9 - Adyo[Construction, which is in the construction business 9 thatwe made had. any
10 al__ld has a need for stona In its businesses. 10 ﬁJad the appllcation w
) § B ; ‘Another partner, the last partner actually, are 11 R
12 "two Individuals who are In the asphalt business who have |12 spur. ' o . “_; X ‘;{'5‘3‘ !
- 13 ’significant need for stone in the production of asphalt. 13 Q. Youarg talklng aboutlggf s’:ﬁf.f..ﬂ andJ
14- Q \"ou mentloned Suffolk ang Southern Rail Road In your 14 AJ As Sufl‘olk and sduipbrn.ar . Ejt* a
15 answer’ 15 . Onies it beama i
16- A’ Yes. 16 wbmlde and thcprobl r}i": i
17 0.' $ou|d you explain to the court what that 1s and 17 that we had at Nlcollg could- :
18 . whether Suffolk and Southern -- well, first explain what 18 I:ha STB that we wpre~ uif thdr
19 . that Y . 19 respectto thé'prookh'éven RallT;
A . ?uffollr and Southern Raliroad was formed to become @ (20 Q! Has Suffoik and Sg
mmmon carrier. 21 :
227 w * . Suffolk and Southern made an mibal filing with 22 used the term, ive sevéraf;uw = ‘T
23 . t’hg SIrB to actuzlly get authornity to operate as a common : 23 . THE WTTNESS es:"\'
24" c?!rrleir at the Nicolla site that I mentioned Afte- that 24 : THE COURT | I
25. filing was made, and m fact afte- tne STE had agreed to 25 to! :
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Drumm - for the Plaintiff - .IMs Biblow . ! i Drum.r the Plalmll'f --D
. i 62 ; -I-_j;:g_'ﬁﬁ-u-, %
17" | THE WITNESS  Suffolk and Southern 1 going to be capable of proy
2 : In my capacity as CFO and general counsel of 2 expected, that we ﬁad"i:pﬁ"' n
il "Sills Read Realty, I also act in a similar faskion for 3 operating raliroad ln"“ordar to da
‘ Suffolk anc Scuthe-n Rail Road 4 Q. Prorto e-nhenng_ lhm I:he ral'lroa
§° ° | THECOURT Thatis who you are referring to 5 Ral, which 1s Exhibit7; 4l Sits
6 when ;ivou are referring to a single entity. 6 drscussrons with repre'sentatlves olfg
7 1. THEWITNESS Yes We, meaning Sutfolk and 7 Brookhaven?. - -7 ARy
8 - Suthefn Rail Road In this case 8 A- Oh,yes. ' . 7. ;'
9 , THE COURT You don't have any financial 9 Q. Would you tell th'e t‘l’
10 . interekt in trat o- any officer positicn other than 10 A’ Sure. s "i‘
1’ genefpl coursel Ts that what you are saying? 11 As I sald; i |n Ja i
1? THE WITNESS Correct Yes Iact In that 12 who is the toiwn s'dlra“
13 capacity for them 13 l:he subsequent month Iﬁelgu
- 14. Q.1 'ow has Suffolk and Southern ever done any 14 meetmg but Il know‘tlfe'tﬁr i
15 const\'uction activities at the Brookhaven Rail Terminal? " 115 co‘umty d‘redor nf plgnnrn‘"g:
16 A. No. I mean, we recognize that - % There was iméél'.Ln‘g. '_
17 Q. @nd if you can, be very clear about the we ' 17 construction was starl:g_d f
18 A. I'msorry 18 tha town supervisor is':imll
19 Suffolk and Southem, because we recognize that, |19 Ray Donnelly who, is the dli'é BE
20 Suﬁ'qlk and Southern recogmze that because of the 20 for the town ;‘:; ’.' . h, n:-:* i
21_ problems with the lease, our lease of the Nicolia site, we |21 . I think that jé‘;_a-l_"_*ul:i_ e !
22 roall ¢ that were not going to be In a position to obtain 2 ln.rlltl'l the town ~ . . :"xjf" -:'E-'f'f‘ = ;,'.,‘
-23 the common carmer status that would be necessary to bulld | 23 ' Was there any dlscusslong -lﬁ;' _.‘__‘-_ = ."jf
24 tha Brookhaven Rall Terminal and operate It as an exempt | 24  toiwn, 2bout needing mwh éi)’p' alfq -{[Iﬂféu,afﬁt ‘Z = "f’-"ﬂ:“ hy % h"_s‘.:?i
Spury 25 A. One of the things t tﬂai m,gnp RO so N and_ : -,'- i ;f',
‘ " “IDrumn - for the Plaintiff - DirecUMs. Biblow Drumm - for the Plalntlﬁ"f" BB - -
‘ 63 S ol T R s .
I . 3
1 |- And so it was decided that in order to bring 1 southern actually,’ haqér'epa'%(é'i:@ Sl e lagal memos % 7t
) A g, - v - 3
2 this plan to fruition we needed to, and the best way to do 2 from our STB oounsel as well as, €9 _n:_ it _"whlch-;" i -'-'3'1
3 this was to work with an cxisting rallroad. 3 were delwerad to"th'e iﬂwn'x'a b et";_.&qu e I‘T't'*.-ﬂ.’tf,.,%;;
4 | At that time then Sills Road Realty contracted 4 late June, which axplalne'& B _g ard ?mwﬁ&'gg_ IR
§ wlth entered nto a lease and operating agreement withUs | 5 understandlng of whutftthe jega {Fﬂ‘ . ‘ . WIEI; " '.:'.'d
8 Rall n order to build, construct, and operate the 6 respectto S"I'B nrthe ?edarn.l'p T &1,1, ) T ;‘:j
Y & Bmokllaven Rail Terminal. 7 local environmental requlr_a 4 SR { g
s ‘Q.- ir, I believe you have i front of you Plaintiffs 8 IHIs facility was golng‘g n‘p.e
‘9  Exhibit: 7, which Is the rallroad operating agreement and ) fedaral law. . A #::\ 3 b T
10 _ property lease? 10 0 Did the town ever resFond'E thesracept'c _' L
11 _A. Yes 11 dascribing the preerﬁptlon? 270
12 Q. 13 that the agreemens that Sills Road entered irto 12 A: NotthatI'm a amra,__h‘ {‘;} S el s
13 '\mth US Rail {18 Q: sir,what !vou!.d Ilke.to ?{q{s‘g V& rEYoliwhathas’ 5 6 oyenfm
14 :A. lYes. That's correct. ' 14 béen premarked asfPIaIr'lglﬁ's _E_gthl. 5 'ﬁfh"mﬂ;ﬂ** i-“ - e 3y _'j-_f-'-..-f‘,
15 ~Q." And 15 it your understanding of that agreement that 15 baleve T e e " Ryt A ‘Hi?._, = .3:_— oy
16 Us R;;ul was the enbity that was operating, constructing 16 : Actually, I';nrant '.'6 glﬁ %3; & J}t : .
17 . and dperating, the Brookhaven Rail Termunal? 17 5 first. Ve, ol
18 A '}4 18 Sir, have yod‘ eveF'sé'én"t acoit]
Jeor Q. - Was Si1s Road n any way constructing or operating 19 A, Yes. T B r"‘ '3'-,.*_ n;"";‘:-i
Ahe Bruokhaven Rail Termunal? ' 20 Q. Can you tell thé ::c;un? 'EIPL:MJ
‘i!ﬂ - I-O-- . } 21 A'.! Thay are a sa"i{r'nf 'lr.rrsé%‘ :
22 Q. How was It that you came to know about US Rail? 22 tickets, vlrtuallv Iae'ﬁ' H
23 < A I understand that some of the principals of Sills 23 named in them.' Aml 2 ,s iere
. 24 . I?.mn:lr have had previous business dealings with US Rall, and | 24 Snlls Road Realty, Su'l’l'o nd '%‘:g_tiujj: "'-‘f:ii
25 50 once it hacame clear that Suffolk and Southern was not {25 Contracting, Pratt Broi: rs,‘: oy '..-;!'?gl
17 of 42shedrs Page 62 to 65 of 114 nER S ":‘.“ §
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66
1 0.- th‘ho’are Pratt and Watral?
2 A. Pratt and Watral are I beliave subcontractors of Adjo
Contractors
.Q. Were trey doing werk at the Brookhaven Rall Terminal?
5 A was. They were doing some excavation and I bnlleva

6 trucklng work

7 , M5 BIBLOW Your Honor, 1 would ask that these

8 seriesof tickets, marked collectively as Exhibit 1

9 through 5, be ertered into evidence
10 MR CUTHBERTSON, No objection.
1 - THE COURT Admitted
‘12' i (Plaintiff Exhibit 1 through 5 in evidence )
13 'BY Ms; BIBLOW
1!! Q. _Sir, when were these bickets served?
15 A. If memory serves me, they were served over a Series
16 of days.. I think it was from October 12 through October
17 16, |
18. Q. And atthe time that they were served, had the STB
19 entered its October 12 ruling regarding the cease and
20 dei'._lsiI order?
21 A VYes.
32 ‘0. Andto vour knowledge, at the time that dec sion was
23 ssued by th2 STB was the town parlcipating i the STB

Pro::eFdlng?
-A. They were not formally an intervenor, as I understand

WO 0 N R &N -

-
- D

12

QT —
- W

—h b
a o,

BRURBEEIaS

. T
. Drumi@iibr the Plaintift -
' '3_.&-;-\1 108

Nonpermlttod use: '. - _
Q! s, Is it dear in your Yo
tickets deal weth health and sa
A. No. : ‘=

BY MS. BIBLOW I ' R
Q Isthat your understaqdmg ng'&
do that? - <>

‘1 gt

THE coun'r You e 2sk e B

MS BIBLOW B thoug'l,\tayo -_*:-m R T
sory - { _”=:. :-_‘a . i 'E
"= THE COURT., No. B s ”“fawf‘.d:j,' Bt
struck the answer - i L daul rr

M5 BIBLOW Imsorry‘- -
MR CUTHBERTSON Actagé_ :

a er

24.
.___:*—‘ * IDﬂimm-for the Plalntiff - Direct/Ms. Biblow
. , 67
1 Ii:, but they cortainly were aware of the proceeding since
2 It wais in pert engandered by their latter to tha STB.
3 Q.- r:o served these tickets?
4 A. e town Inspector, Tohill, who I understand is an
5 -msped:or with the town attomeys office.
8 Q. You mentioned that the lickets there are a series of
7 tickets' And I believe, If you look at them carefully,
8 there are n ne tickets issued to everybody except Adjo
9 And Ad]o has elght tickets?
10 A. I think it was everybody but Watral. Watral had
11- elgh1, and all the other tickets there were nine tickets
12,. td each of those entitias, all of which l:.lted the same
13" vuolahons
14" Q.. And the viclations that are noted m those tickets,
15 frst of all waen 2re those bickets retumable?
16 A The 13th of Decambar, I belleve.
17 Yes, zll them ars returnable on the 13th of
18°, December
. 19_ Q. élr, to your knowledge what are the issues or the
“- code provisions that are being raised in these tickets?

-

. A, Most of them, almost all of them, had to do with
22 .ylolahnn ‘of zoning ordinances '

" Miing without permits. Not posting a bond
24 agalTst mining, I believe Fallure to have a permit for
25 tree removal There was no building permit. 1 bellava
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were 1ssued deal with St plan and zo“:niﬁ'g .cgi'\‘ .# - 1
, iRl -ﬁ- -'-.-r x.; '-‘ = Vs g1 "

A. Yes, ot ." : B

0. Doanyoftheu'ckemoyo '

F L v

-u.g_‘.' -
e

héalth and safety ssues?.|
MR CUTHBER'I‘SE)N
THE COURT, -Sﬂkta!neg T
MS BIBLOW - I'an son?

- >

sa)d, your Honor PR
THE COURT _Susum'éu &
BY MS BIBLOW w0 I:’,,n‘ ;
Q. What have you done as-a Fé'_sf ¢
these tickets? - “
A. Well, olwlously we i:a
serlously. J J . .‘:; _,- X
Thesaivlolaﬂom-a are
proseuatrouf 23 weilag; }?g!“:‘
ﬂl’l‘l! in aftef e had bﬁ bt

né longer permltte'a" :’yfprk:
havetaknnthmﬂq{eﬁ “"’
criminal prnse:uﬂoq-fm_fﬂi ne %

for vlolatlons we dolﬁ‘ Ile i

FRETTY )
1 doa

‘s

Ly
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[Drumm - for the Ptaintiff - .tnus' Biblow - . nnm.o
S 79 |
1 at the Brookhaven Rail Terminal 1 the business af the Brookhave
.2 A With respect to the stone business. As I said, we 2 ;
: continue, we have sat up a sister company called Sills 3 These are contracts that have been_.; 12
i'fdatcrlals LLC, which Is owned by tha same entities that 4 an expecta on that *he busmess g]ll'!s J’}J
5 own Sills Road Realty, to be wholesala stone distributor 5 Aprll And these are all pa{t_ and
6 of stgne on Long Island - 6 harm
7 ! Wa hava enterad into an agreement with our 7 I
8 upstdte partner. 8 fine
9 Q. Whoswe? 9
10 A. ! m sorry Slils Materials has entered Into an 10
11 agreement that Sills matenal, has been operating under 11 respond . . el
12 really since April of this year to supply stone to Long |12 BYMS BIBLOW, - “;';I- . :—:.:
13, Island from quarries In upstate New York. 13 Q! Mr Drumm, if you ca ven].. :"a_i':- : -
14 ! Our upstate quarry partner has undertaken to _14_ do mean briefly,’ talk about the_ Impa ‘i, w s VY
15 leasd a fleet of cars, roughly 104 cars, that would be - 15 HaVe been issued to vqg g -4;- s ‘
16 usedlto, iras been used to transport stone down to Long 16 develop a BmokﬁvgrLRa‘li?ﬁ';r} % o ‘*’:'. K
17 Islarld from the quarries. 17 A. AsIsald, the first Impapt,— i B T T T
18 - } Wa hava baen providing and selling aggregate 18 MR CUTHBERTSON \ ij o ¥ on%r”lt was,-_ g '_: o
19~ 'stone to'principally to our partners for related entibes. * | 19 as,ced and answered alreadv. ‘-;:: ; "‘;‘ &,
.20 “|  We have been achvely engaged in what we expect |20 | Miss, Siblow as v:'ﬂ' ':I:_‘.-".i‘.‘_,
21 to'be engaged in, which is the wholesale sale of 21 to Mr Drumm and he rdl?l s a ningliprasecits AL, ‘e
22 aggregates on Long Island. 22 s afrard of that [ think It was‘* e e : "
23 Q: Gin you describe these rail cars that you have 23 THE COUR.Tr- afgn :', T Heovers ; 4
29" n_|'(-;ntI ned that you have gotten 24 MS BIBLOW "Your l:llqnor- ith 1:]-“ er,h“_;-:;f: p‘:’ ‘ N
» - v [ THE COURT Do you really need this testimony 25 aspects tolt, I€ the Soutt wofrld‘ : ‘:‘:
‘f": 1 Drumm - for the Plantiff - Direct/M$ Biblow |  Drumm - for the P‘ﬁ:ﬁhjt_i'; -‘:
I 71 ! : "
1 for purposes of the application that is before the court? 1 THE COURT Do you wén 'y
2 " MS BIBLOW I believa it goes to rmeparable 2 that you haven't ouvared?" o f{* kS ' T,
3 harm% your rlonor 3 Pt '__'_“-.. NS
4 || THE COURT Okay Proceed_ 4 and noneconomic lssue.s re}laﬂng Fo:that> ﬁ,.: ‘:"ii:
b . | MR CUTHBERISON If I can be heard 5 | THE COURT 4 Please gg ah _’g;_:::"
6. . Your Honor, It i1s an upstate quarry That s 6 MS. BIBLOW- 1]1ankyou' S
7 not,before the court. 1 don't know how the upstate 7 BYMS BIBLOW IR
8- quarl{v's lease for railroad ca~s goes to the 1ssue about 8 Q. AslIsad, fyou ca‘n bne
9 “lIrreparable harm in this action 9 mpacts as opposéd to) _Lust the i
10 v +1- THE COURT Iwall permitit Go ahead 10 A-. - Well, agam, the hclt_t!f‘bg
11 . ! Ty to get some focus on your examination It 11 stopthe eonstu;qcl:lon of.th Lo}
12 s a":fry Iimited purpose that were here for We are not 12 going to adverae"ﬁ'; ‘a'ff:ét.ou'rls at
13" tryind the whole case 13 ability to b able t) rnarket Its
14 ' M5 BIBLOW 1understand that. 14 services to third pa:;neq. ,::‘:'-'L a2
15, THE COURT The hopes and aspirations of the 15 Tt will adii‘ePsa'lv},agé Ll
16 -Iead plamuff I really don't know what you aave m th's 16 ' THE COUﬁ"f' yﬁ*nrﬁ ]
17. prqcccdlng 17 STB has isued the oéage h‘a d.i!i
. 1_8‘ ' MS BIBLOW “In our view, your Honor, we have a 18 THE WITNESS o §
1__?__ dual ebligation In order to get prelminary relief. To 19 ' THE COURT- "Tsd'ﬁe:r:! Q,n irig:
‘ﬁhowlhkellhood of success, which we think Is very clear 20 v olatlons, the cease and deslst,"-'do ElI_j:t:
with yespect to the ST8 who we are i front of, and these _ 2 THE WITNE5§_" lm's' -a'_
22 tlclkel;s should be held in abeyance, or shouJldn't have been 2 says come -m:o a court_gnd vou ma 1:
23 |ssuefl actually 23 criminal vlolauon. to be a-vé?f'
24 * . And we also have to show imeparable ham  This 22 ! THE COURT' Y&'am
25, 15 activities that has been undertaken in order to go Into 25 legal question Do w}ou'se "ap
19 of 42 sh Page70to73of114 .
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1 ‘“desist? 1 through 5 in evidence?; i
| 2. 'i THE WITHESS There I8 no specific cease and 2 MS BIBLOW" I'm s‘dhy- 1’&- d
- 2 des 5‘5 3 THE COURT: “An9 oﬁec%
I . THECOURT However, the STB has ssued a cease q "MR CUTHBERTSON pra
5, "and desist order 5 it Idon't know how Mr. Drumm,l‘ ,' Bls
6 ' I|- THE WITNESS Yes That's right. 6 bekause he hasn't mdncatsé_thatﬁe 15,85
‘7 i THECOURT Isn't that the reason why you are 7 Empire Asphait 3" ‘;-. ‘__ . j""'
8 not prp:eedung with your construction? 8 .- THE COURT Wlbh Exh:ip 3
A I |~ THE WITNESS No Frankly, I think if the STB 9 an?r 155ue? For whatevbr rélevancea
10 had nbt wsurd a cease and des:st order, we would be 10 heanng . e F “ . ‘: 4 ;. 2
" ooncerned asout moving forward with ongoing violations of H , MR. CU'I'I-IBERTSpﬁ'!..Y}t? g
12 town -~ 12
13 THE COURT: But that s my point They have 13
14 - entered a cease and desist order 14
15 i THE WITNESS That is correct ’ 15
16 i . THE COURT And you have taken that to the 16
17 clrcun! and they have said we are not going to review it ' 17, MS BlBLOW Jtilst tb‘ e , f
18 becauisethat s not a final order 18 arein? . - ,4-"’-" o 2
19 ' THE WITNESS. Correct 19 "
20 MHE COURT  So it not really these bckets that 2 . '
21 are'sllnpplng anything, 15 it? 2 _:
22 THE WITNESS No 22 I a
« 23 . - MS BIBLOW Your Honor, if I may be heard on 23 BY MS BIBLOW S --:‘- .:--v ,‘}
24" this p::mi 24 Q-:. Mr, Drumm, when‘vile're the! 'E 2% "E‘j
.‘ |- THE COURT 1 just ask the witness questions I 25 A, These were isiied $0 EmphE fm:[_ No! E{iﬁ, il
' e JDrumm - for the Plaintiff - Direct/Ms Biblow | Drumm: for tho Plai'ﬁmi"‘ : Fes 5 "
. . 75 TR * ,.'.L‘
1 wilt g "yoL ample opportunity ‘to be heard at the end of 1 Q! Anddeo you see lhe date of Eh ‘:né
2° the 2 %
. 3 BYMS BIBLOW 3 fﬁ—‘
4 .’Q. Mr Drumm, who 1s Empire Asphalt? . . 4 s g
5 ‘A é;nplre Asphalt is an asphalt be company that is owned | 5 A.' No.-I have no Idaa.— K _;-}"' !
6 by éeT'eral of the partners of Sills Road Reaity. 6 Gl 'Who sarved thelstxtn ficketini b
7 It acquired the asphait operation’s pravious 7 A. Iunderstand thal: ;I:év ”1?
8 comgany In April of this year. And It is one of the 8 Tdhill, ::
“8 : users, ona of the purchases, of stone from Siils 9 @, Isthat the same pé“tfj»thé‘t"é e
10 * Matefials. 10 tickets, Exhubit 1 through 57,
11- d And after the commencement of this action and the 1" A. Yes. | ' > “_{- 3
12 -ﬂllng f the order to show cause, was Emplre Asphalt ' 12 0 Could you explam the.' fiech
13 I:'sued tickels by the Town of Brookhaven? 13 AsPhalt Silis Road Realty,hhdw
' 14 /- {- MR CUTHBERTSON: Objection, your Honor I 14 who were alf plalnhﬂsm thns-lnh
15 d':'m 't believe that Empire Asphalt 15 relevant to this 15
18- acl:lon Thev are not a party to it and I don't see tha 16 owned hv sharacini' i
17 relewinc:e 17  with Watrat Brothc ﬁ LA -4
18 -~- -’ THE COURT [ will permit the testimony 18 Q Andto vour knm'agé"ﬁ , .':‘.,3'
19 . |7 "MR CUTHBERTSON Okay . 19 A! Who sréall ownars[:.f_snl , ..?.‘i
iy A I'm sorry? Were they Issued tickets? 20 QJ And to your knowledge ’W f{‘: ; ave :':.'I:.
B.Y M3 BIBLOW . 21 aware of that Inheroongect_l'on_ﬁof e ST ,';'t-‘:ﬁ
227 0 Yes. Were they Issued tickets? 22 A| Yes.' f .‘.;_:.-«-.L .;-fr‘%-:,_%f-"
23" A es; they were. 23 MR CUTHBER Ng-‘ Fen e ” e i-'{'-‘f:,-"i;i'f
242G, 1 wouild ke you to look at premarked Exhiblt 6. < |24 §{  THE CouRE. ~:I wﬂl"snf e LTy b
26 | THECOURT Why don'tyou offer Exhibits 1 25 BruS BIBLOW: r'-_ &~ s e
01/23/2008 (2 53 47 PM Page 74 to 77 of 114 L ) of 42'shediet
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*'-'l : O. . §lr, doe s the Town of Braokhaven use the Empire 1
rE Aspﬁal: facility, 1tself, to obtain asphait? 2 THE cousa:f'-"'*-‘?r
‘2t '+ MR CUTHBERTSON. Objection. 3 MS. BxaLo'izv
Q-7 ' THE COURT- Overr.ied 4 ' MR CUTHBER
i A Ves. ' § Hdnor :
+ 6% B\"M . BIBLOW B She hasitt und p?é_a_ th :
7 0. - i"d did to your knowredge Emplire have to provide a 7 this, that he SIgned |t, 'i:h if ,;-.‘,!.
.- 8 'bld ddcument to the town In order to get this business? 8 th:s' docurent. ﬁ r_i_: 7 .
9 A’ ,Ves.‘ ° THE counﬁ w“@'s"’-‘ ZF
: 10 _0 i would ke to show you what has been premarked as 10 this document? Y N%}n"i
i - 11 Exibit 2 "o MS B:BLow" 0L
[ -12. ™ ot MR. CUTHBERTSON. Your Honor, looking at this [ 12 town Fad’ knowledge SI’
- 13 'behevdp now were going completely far afield 13 Empire In ApriE; you ,J-Ion
1‘4» N The fact that one arm of Brookhaven town ) 14 de'crded to |ssue u_gcedtg‘r
15 goverhment may use this asphalt plant, and to attribute?.~ - |15 or}the mber\:onnectlg_n. ﬁith I:he- \
- 16 thal: I'«’nowlerlge, that there 15 some ‘connection in what Is 16  wére aware ‘that rhe:r ow at
1? fpro lv, this1s a board matter, to expect that an 17  they would not Issue gny dﬁﬁ t‘_ﬁ,
+18, Inves rgator in the town attomeys office Is going to have 18 | THE COUR'I; "-\'Mna_,r F i
19 know idge cf ths 1s really ludicrous And 1 believe 19  document that cstabll}‘h
20" con% etely tar out 20 MS BIBJ-DY‘ i 2 .lm O l
o2, “THE COURT 1 believe counsel 1s trying to 21 it talks about a of th 2
",122- %edtablish knowledge an behalf of the tawn which 1s a 22 arp all the sairié people:
: 23 -vsmglJ gntlty Help tim . : 23 was Ad)o - - - .‘; e &
: 24.‘ o * -=;3 “Fwill permit it, ’ ' 24 And the town-usgs-
‘3 ¢ \MR CUTHBERTSON Okay 25 asphalt, s they aré wéiﬁ;
; [Drurmim - for tho Plalntiff - Direct/Ms. Biblow ' Drumm- for the PAginl
lI 78 i A% B
1 ) THE COURT  You have your objection . 1 afaciity that has ODE!E
2 . ]* MR CUTHBERTSON Thank you, your Honor 2 " THE couwr;—;‘w
3./8Y MS BIBLOW - 3 _Pr:att 11, dnd an ma""'iggla Iho
4 0‘ ol '3 pn.mm, can you tell us ‘what Exhibit 12 15? 4 ' Is that whit w
“5 A..Yes: Itisa Town of Brookhaven transactional 5 - - MS_ BIBLOW.
6 dlsdll)sur\e form. 8 same people who are:é
7; q. X d iri that document does that cxplam who the 7 Pratt,srr . :
8 . phitnirs are of Empre? 8 ' THE coum'.
.‘:..19 A'._‘: Yes, it does ] MS, B[BLDW%W"! :
‘107 “-":‘é-:. i 'rhera was a supplemental filing madeé with the 10 1HE COURT =7 ﬁlll"“.: \
e 11 1. 8¢ _t.ﬁ\‘!n ‘v_uhl,ch outfined in detail both the mrporate owners of | 11 refevance it may have "" j&’-‘
12 ”'E“l-;lpl 2 and who their individual awners ware. 12 t:)lueébm'\t_'ti'\‘f‘e"%~ K
1184 G.'“Qnd,when was this subm'tted to the town? 13 MR CUTHBERYSON:
14 A" iThisyas submitted In April of 2007. " (Plahtiffa:ﬁ'lbi‘t'
15 ,..G. v sflr’ can you just briefly descibe, and I do mean 16 BYMS BIBLOW:r ) -L
18. :;brl:ﬂti:::sp-lbe, how long the Emplre factfity has been In - 16 01 Mr. Drumm, do
17-- qu whether or not, n your knowledge as an 17 Yolu have already l'.e
‘ .18 aﬂquey! it requires any permits to operate 18 Empire How many
- 19-.-¢ P ! MR CUTHBERTSON Excuse me, your Honor If I 19 A Empirq Itself
*‘fgn "3 s‘t stop there ) 20 yaar when It aeqilfre i
3;" s e *If Miss Biblow Is 1o longer talking about this 21 Qe And how long
22" ,,amg\zs not offered tintn evidence, § would object to 2 A We_{'.nfé};‘ﬁ
~23" Al rtléuiﬂ. document and the line of questioning and 23 MR QJTHB
- 24‘fask‘tl‘|§t it.be stricken . ' . |24 beTttfvlng he un&’ersg
25 irnan MS BIBLOW Then I will ask the court to move . |25 direct knowledge of b ,_3_‘ §
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1 . :a L. +JHE WITNESS Wwell, I have -- o :;3*»:5-$1£‘4
. { THE COURT Do you have any personal knowledge? Q: Ifl mav‘shortclr:u A ,_l=.l, !
. “‘. & ] ‘THE WITNESS 1 co, actually, in terms of -~ undersl:andmg that thls fs %‘b
ranefe” _THE COURT  Overruled : term 1 used? . :1_7_-«:-_-', 3
N T

A That Is norrer.t’ yui
Q A u?r‘
) And that you do‘n‘i:
once the zomnd has-chan

5,_ ' de “THE WITNESS -- n doing due diligence 1 was
.6 ) ivol g In forming Empire Asphalt and In representing
7 -'g hem m"r.he acquisition of the assets '

8 | l\ Fo- the dus dillgence that we undertook, 1

9. undertoo<, In cornection with that purchase, it was clear | MR CUTHBERT%'
10 , thar:tt:e pla-lt had been operated by the previoLs nwners‘ THE COURT. -.-Y

o0~ A 0N =

-l
(=]

11.- -smce i985 * The previous owners were In business and ) 11  queston, .
12 - vanouls ‘records Indswcated that the plant had actually been 12 BYMS BIBLOW r"
, 13 "orlglnally built and 1 continuous operation since 1969 13 0‘.{ Mr Drumm, w'ha:c 5_ :RF
. 14 .. ';' | # THE COURT Drd you say 19697 14 7 Ittle btt, or qustm’y&‘i’:‘a 1% _r 5,
15 U _THE WITNESS 1969 e 15 figteeding ,.fi-..-- AT
" 161 BY Mis ‘BIBLOW . 16 A; Yes. - ’...-'}5 ‘3
17 Cf.”.to your knowledge in representing the entlty that 17 Q.I If you ooutd, tell u}g'goif - : o]
18 .purch sed th:, had Empire Asphalt ever recelved any other 18 us.that proceedmg and Wi rﬂg
19 f'f'fet relatmg ta nonconforming use such as the bcket 18 At AsI menﬁoned% Lhie
20’ 1-tl-nal:rwa.u-|ssued in those other bickets and Exhiblt 67 * 20 made with the STS Was;ma da’'on)
21 A ' o, we didn’t see anything In thelr flle Indicating 21
22 ah\[ ‘tickets . 22
23, . i [ 1 /And we got representations in fact from the 23
.t Ihat there ware no violations. 24
pn\yw explan to the court very briefiy what the 25. Bmkhwen Rail 'l' &,

P ‘wn

+|Brynim - for the Plaintiff - DirectMs Biblow Drumin - forﬂ;; fal
|: . :- 83 '| -, ‘-’.\\_.-'.;:- £
. ..E-.,i.‘s?

1 n.onéo fiforming preexisting use means 1 suffolk and SO
2 A N Etsantlally it1s, as I understand itisa ', 2 the defect n the Eltla ?
- 3 cn i erclal essentially a commercial use of property that 3 the appllatlons, "a _ll ;L 0 : - 2
4 - was It rczoned for other than that use. 4 | THE COURT ”"i’ Sald *‘“IpJ app OS5 }E}kp%?ﬂ i
' 5L -And governments aren’t parmitted to take 5 withdrawn? « = 254 fi"e R ‘ ; ﬁr‘i’a‘_
) 6 ﬂ.)p rty mthout compensation. So as a consequence, when | 6 THE WITNQES 1A 'ﬁ e 4_-,;,1%_"5
r zonl"ng brdinanoes change — 7 Al And Suffolll Il‘i i \ v _ _ o -}_‘a
_48 -~} MR CUTHBERTSON Your Honor,flcan First 8 investor In Sills Roay s Py
. 9 <tk thc definition 1s prebably wrong, and I don't know 9 enptyin anv way, sh
.10:' ﬂ!’ _|l{ is really rolevant 10 investor.
1':_| ) “"-:: - THE COURT [ will permit it 1 i X gquess I't was
12 .. ' I don't know what relevance alt this has 12 Newsday arﬁ:clz in
I [ A I8 'You seem to be ignoring the reason for, .o 13 Broolr.haven, _SIIIs
14 "in'co‘ ral:lng You form a separate corporation forthe . =~ . 14  lefter from Halwn CI “]_ s “:fl
16 p’u-p 2 of hrting lrability  What relevance 1s 1t that 15 eﬁrnreement at' i sk :;._ <t :
1631 Similar lndlwduals happen to have other corporations? 16 | J%‘@;a
" 47 '-The\) re separate entities ‘|17 really essenually hest‘qk %tﬂﬁjfé
18, jr MS BIBLOW I understand what you are saying, « |18 understand the wlde la
-19° . youl: Honor, but our view s that the town was very well 19 lseshmony una:!cr.!:h-'r'ese:%r%l
.::wa‘-'e:iof the Interconnective entitles at the time It 20 establlsh 2 repord Iy ""__ indy
Fssueu:_lt'thls ticket. : 21 of pns Inforrnatlon,'all._gf -‘n goChars
4. ..,THE COURT We don t have a jury here so I'm 22 partof the ste rgcqrd, 1.-

g

perrmltvoutomakeyourrccord Buttrytokeep T |23 needtohaveMr Drum

-.:t-"

) - the ball here 24 STr proceeding - * % e
~. . d'
‘_,ng_s BIBLOW -Thank yois |25 THE coun;-
53 47m Page 82to 85 of 114 q.%
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S 'DIUmm for the Plamtiff - .um:- Cuthbértson - . Drunin.‘r‘ thgf@q" % o
, - . 88 , ) i - ::t: .._-‘.\
Jd golngJ to’be submitiing with regard to what is happening* :n T about subject to SuFFo I%a
.2 that proceeding? .2 A, Right . _, = -‘.
- Lt MS BIBLOW Your Honor, we have already - 13 Q odyou couch vourstgaﬂ!l 1 nj;nr ;
.submltted and 1t 1s Jont Exhibit 1 which you have "4 AJ NO. - - -+ iy
5 1-ente d Into evidence 5 Qi Soyou sald tha_t‘ts*.%f
6 .I will sum up n a couple of questions this 6 reacheda Iease agre'e'
, 7 wntneLs, .1 might 7 2007 Correct?. ;. - ‘
8 . THE COURT- Proceed 8 ! M5 BIBLOW- "Gb e ‘5‘
9 BY M5"BIBLOW : 9 THE' coum: Was}.:p Ik 2
10 Q. ,e‘,ur, Is 5115 Road Realty and US Rail before the STB 0 MS BIBLOW "ﬁqﬂé_ﬁ"' “
11 n ooTnectIon with getiing perrussion to operate 11 agreement sIr. ’.;«. A i,:":ﬁ-:ﬂ )
12 ° Brookhaven Rail Terminal? 12 MR CUTHBE 1
18 A es, 'wa are. 13 ' THE COUR
14 | M1S. BIBLOW No further questions 14 back’ ¢y ;_...=.;“ '
15 i THE WITNESS Thank you A | CUTHEERTSON _ﬁt
8, | THE COURT Okay Cross-examination 16 exhlblt Iapologlzé’ mﬁl L
17 ] ’ - 17 | In the mterei‘of i 7 "
18 ,CRO s- EXAMINATION ) " |18 charactenze 1 iipaser
T 197" BY MR, CjJTHBERTSON 19 1' THE coum'*-w"‘ i ““ :
.20, Q. r .Drumm, you testified before that legal memarandum | 20 MR. CUT HEFER" e[TENE,
21 ;" 'e‘ bro pduced and provided to the town 21 thmk it s neoessa:y,_,vour oo
'22 . ;-:_- Your counsel didn't bring them here today, and 22 BYMR. CUTHBERTSO 2
‘. l-fr av en 't submitted them to the court, have you? 23 " Q. You testified ugaégou Ila- “‘
2, I’l 24 the Town of Brooklla e -j‘“
. -aQS- The you menhoned that Suffolk and Southem had made |25 A. Yes, sir 7 &q*
‘ rumm - for the Plalntiff - Cross/Mr Cuthbertson ' Drumm for tho'Pl =ﬁ
. ' 87 ) -""“:: “- 7
1 a filing with the STB? 1 Q And prrnr to Juivg
2 'A. ' Correct. 2 Suﬁolk and Southef
3 Q:. Did you have an attorney that represented you in 3 the Brookhaven R';h o m m.;t_' :
4 I:!ja'i"-‘.. 4 Al Buid and, opéhte gﬁﬁ
- 5-A Yes, we did. 5 Q That changed hg.We
- B7Q, "l‘iuud who was that? 8 Al Yes Amund
. \I.T'-i A \rﬁéme is John Heffner. 7 Q. Andis it fair bo sg'i |
q,_‘p nd, you referred to two filings. One was the Nicoha 8 appiicabon was baéed‘-'br.t.a'ill
:9- [Ihng, s that correct? 9 Ral s pursuing? - ¢ “*t,‘fl .
10 A.- Yés 10 A; No. Not really “":1 ._‘-'- 3
"11 %@} 'Arid then tne other was for what you term tne 11 Q. Okay Inthe gsase o[' Ug:Rall
123 Broollhaven Rad Terminal Correct? 12 Rail has ever submittad*dn 3 ﬁ:;
.13 A.n -Yes.: 13 A} Interms of w'hat?; N ',
14 Q. . With respect to the Brookhaven Rall Terminzal You 14 Q. with respect,tg’f
,15_ sub ed that in May of 2007 s that correct? 15 A Operate’ whai?‘v 3 ‘-i- “}w”
"fG AL thlnk, ves, I think that's correct. 16 Q' To opemte at the:‘
7J G'e -1nd ‘at the time you indicated that Suffolk and L 117 Oh. Sor}v I\?_g? 3%
,1| St ern 'had reached an agreement with Slils Road Realty 18 O But In ﬁie casg % ol rari
19 I'or thi .rease and operation of the rail track |n Yaphank 19 suhmusslon, wasn l: ere o
'_.-' ”:‘..g_e}.y, grk ;Correct? . {20 A] Yes, that‘s Uﬂ
. A*-r‘ ] 'Subject to our ability, Suffolk and Séuthern's’ | 21 0' .So they ¥ were' (flac
"'22' 'abli'Ityto perform that agreement, yes. . |22 wdn'tyou bdleve,- hASac
23 -u - fsld it say anything to that effect 1n the submission 23 did not? Yok ,f‘
24" you' ade to the STB? Withdrawr 24 A. One really Qa;i ~-“‘
25 , : P “{You just mentloned some subject-to ianguage 25 clear yet that Suﬂ'ol
23cf42 shects ’ Page 86 to 89 of 114 ,-_j'_c TS
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o _.,: ey fe “E_.-‘,‘l__- y - __1;:_ N ---ws:: -¥ :3::1.-.
drumm for the Plainklf - 'Mr. Cuthberison : ' I Drumn.:.t he P 3
- 90 ' g N
i 1 as a urrler because of the fact that the ﬂrst filing had 1 A.i That's eorrect
2 som defects In it. And so, as I sald, the reason wae then 2 0. You had 3 d:fl'erenbé’l’a"r' of7
turn  to US Rall -- . : 3 Second Clreyit an't f"‘h, :
Q. Le.t e stop you Sc you needed to get autnority for 4 Ms BIBLOW‘ s —'* ¥ ]
. 5. _Bufflol'k and 5outhern - . 15 THE COURT- Iw:ﬂ= 2
8 _ ‘—i M5 BIBLOW Can we let the witness finish? 18 BYMR CUTHBERTSON.,., _ 3
7 -'u THE COURT Drd you finish your response? 7 Q.‘ In the fillng W|t:h tge .. —::'
8, ” THE WITNESS No 8 th?t the harm you were'sufferl ",*;2
+ 9 ;l: ethen turned to US Ral, because of that 9 tréspassmg ofi the faclll -Is 'vad
10 problﬁ_m, because they are an éxisting Class IIi camer 10 AJ That's pant of '5?:"\'% " g_ﬁ
-11 "BY MR:CUTHBERTSON" 11 G, And that you neededihe ety
2 Q. : ) Suffalk and Southern needed to go to the STB to 12 to'take awaythose hIIls‘ - .;f'
13 get authon;v to become a carrier Is that correct? 13 A Yes. ... : f“Jl
| 4. -A. +es., That's correct. - 14 OJ You also sald thaﬁ - -7]]
| 15 G And US Rail didn't because they are a Class IIT v 15 iﬂ.i!tharging Shotgun.on; oo
16 camer Co-rect? 16 A. Thats i:orroct." A
7 A_., es. That's correct 17 9. But you are not g thd:
18,7 Q. {And} you had meetings 1n the spring of 2007, at a tme 18 arkyou? . - LN
I ) when Suffo' and Southern was the entity that was going to 19 A. We haven't ;: 'm
| ‘20 opcralae thls faclity Correct? 20 01 You have lndlat—zo
21" A< That is correct. . 21 substantat iarketing in, Conned
‘o230 'l Ad‘.you ever go back to the town and say we have 2 A.E Yes. ~ -
- '2:?. ”_cﬁ:an ‘our plans, we have changed our legal heory, we 23 Q. Haveyou 'prngu&:.ed a,}
| - gzl' are n w'going to operate as US Rail? 24 A.! No. '
.- ] *.M5 BIBLOW Objection 25 Q. Haveyou tekin out-a
'~ “Dytinim - for the Plalntiff - CrossMir, Cuthbertson * Drumm - for lha Plal
) 81 ' .
1 :  THE COURT Overruled 1 joumnal® ‘. i
T2 A Did we cver go back and tell them that we weregoing | 2 A. No. That woulgl be
"3 t6 ush US rally? . : 3 exactly the site wad'g i
4’ BY MR CUTHBERTSON 4 Q. Well, you have Jnd“
+ " 5.Q r%orrect . 5 substantial markebig
L e-A'”é.-- 6 Al Yes. We iave
<7 Q 'fciu aliege that you are going to ba harmed as a 7 ptlople who are mte
3 8 4 resultlof the construction not moving forward at thrs 8 Q.I But you. hav'e_rg'_g_
e gv' faciiy . Correct? 8 A. No, wehayer
20 A as” 10 Q) Toyour kilowigHde SR
i ﬂ. - qnd currently, stone aggregates comes to Long Island, 11 dé.tgnatlon In the Town GBS "
-12 Ll think vou have indicated, by a $'ngle, the majority of 12 A. I'm not? sure' If-it‘B
: 13 ~ It-by J smgle vendor Comect? . (13 1 undarshnd rl? a’ﬁiﬂi' by
*14 Al -Yés‘ As far as I'm aware, yes. 14 ddvelopments.- L8R
. "15 Q.- So aggregate does get here to Long Island for 15 . The Emplrn'
16 consfructlon Rught? 16 es}:ecuallv—daslg
17w A ids.". 117 e&ateanuloeal
. 18, -Q A .And it makes its way here by truck Correct? ' 18 “that bulit 15 thnt pa '
“ me by truck and some by barge. 19 MR ‘cuTHB
vou want to posltlon yourself to ba a competitor , |20 Honor M,
- With. s Iarge vendor, correct? ' - |2 I e coun'[ ~AD)
22, Al < rrect As well 25 provide for our own needs, More |22 witness> - .. m:;g
.23 coinslnnt actually. 23 . MS BIBI:OF?" ‘W
24 - Qs - oW, you also made an application to the Second 24 THE COURT-
25' 'Clrcu:i'l_‘or a preliminary myurction  Correct? 25 dohn e i

cuzs/zoos Bhis3 47 PM

Ju. ,.-.Jur !- 24,
1 T ———
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ey

Tl for the Defense - Dlr.r. Cuthbertson - : Tohlll he_oefensg'@nf
2 o4 CTr 2
1 - i _(The witness was excused ) 1 prermsos. Sorne equ!p my uh ‘
2 i. THE COURT I thunk we will break for the day 2 pilesof malerlil, Sond B a
. |t How many more witnesses do you have?  ° -1~ 3 :
’ ‘.'.".‘ ’: . «MS BIBLOW I have no further witnesses, your 4
5 Honor, 5
. 8- i THECOURT OCkay 6
7. I' MR CUTHBERTSON I have one witness who would 7 :
' 8 be bnef. On the order of five minutes, ten minutes. 8 Q;I And did vou |ssue u&; X _ 5
8- THE COURT  Okay 9 mvestgabon? 27 %

" 10 10 A vos,1 did. * G *s‘; :
1" nm TOMILL 1" 0 And'do ¥3u havgja_ ,_gdei 0%
12 T Iled bv the Defense, having been first duly 12 cldared on the site at this'f g‘% i
13 '.: m/afﬂrmed was examined and testificd as 13 A It was determln'd ?.-“tﬁg
14 '.‘ llows , L 13 acros . ok A H
15 . “ .15 @ any ldea hnw'm’i

" 18 ‘DIRE EXAM[NATION ’ 16 site? ‘. Lo
-17 BY M cunmen-rson- 17 A. Itwasii't dea 33
18 Q- r Tot.ll, by whom are you employed? 18 dectermination as I:o I‘l
-19 A.- - own ' of Brockhaven. 19 ! 'l'here wos'qu
.20~ Q.. What is your title? 20 slie and thero wi:ia"
. 21 A ovm Inuestlgator. 21 holes.
22 Q! And how tong have you been employed by the Town of 22 0 Do you know if yoursjs'ﬁ:
23 Broo aven'-‘ 23 lssued tickets with resp ack '1_
1—v;oars . . 24 Al No, I'nihotij;_'eo i ' YG
', ) -And €3n you quickly describe what your dubes are as 25 Q Whatother agem:y ha‘é‘
‘E— : ff)l\lll - for tha Defenso - DrectUMr Cuthbertson i
. i a5
1 2 tOW[Il Investigator? . g1 A.]
2 A Town Investigator works In the Town Attorneys office. 2 Q:
3 And we respond to complaints received by the Town 3 A
4- Attorj;cys office. These complains normally involve 4 0.: Do you know wﬁat b_ta 150 gﬂ,
5, ylolai:lons of the town cdde. 5 Al 1 dld not Imow. - No: ".l.-:_g‘ e
’ '6 G. . show you what has been marked as Defendant's 6 Q.'- Let me ask‘vou, ﬁ1’b|;e Is‘ gn" aty
. 7 Exhﬁ)lt'A. 7 D4 you issue tickets to'i:!'l 2.
‘g~ | Can you tell me what those are 8 A. No,Iddnat 'v-:: L
-9 “A. Photographs of the site known to me as the Sills Road 9 0.' And were you awaregﬁhe '
10 sil:e. ' 10  Sills Road site? . 3;;;_,; Ly TS
11 -- Q. . r;ld wh-n were they token® 11 A' Yes, Iwas. . "Fln 3 LTS :
12 A ese were taken on October 4, 2007. ‘(12 Q. And why didnt y%ogue Bc {‘:4 1R
Y 13'. .0‘_ nd do they fairly and accurately depict the . 13 A! Xcoud not ﬁnd]iﬁ' a"" &
14 #condl I?ns at the Sils Road site on October 4, 20077 1=4 Ini'ormalion rogardln .X-
-15 A. 4@&,‘ they do 1§ York. i, -1,:;*5‘,:,
16 -* .- "'MR CUTHBERTSON T would move those Into 16 : Norﬁiollymm '_
17 ewdenoe = 17 entlty that hal a v}o!g
8% "1 HE COURT  Any abyecton? . |18 erboknaven, 1 4o as5n
“18.:-.  [t{MS BIBLOW No objéction, your Honor 19 the State of Newf A
. _[ THE COURT. Admitted for purposes of this 20 ¢ ooyld nqt n‘ﬂ
: rng & 21 usRall wlufln the stite;
2 -l' - (Defense Exhibit A in evidence ) -122 Q! Andis rhaf what sl:np
23" ':Bv Mnf THBERTSON . 23 uspal® -, -
24‘,, Q an yot generally descnbe what the photos dep ct. 24 A Yes.
‘25" A Iio photos generally depict the front entrance of the 25 - G.. Why does tr-at sfgo

}- W T




1#1. " 4, L

o PtLev, Ve -':' S
I 1{oh||| 1or the Defense - m'w Cuthberison - Tohll -._i:
. ; :.: E' v 28 ]
-1 Rialll’ :: ‘| 1 A. Yes, Ido. | "'G
2 A mulm'l: reach them. 2 Q. welitis2 serles-o_
s D e ., These are violations, they are normally 3 takealookatrt first*"l'"
‘ vfolatlons of misdemeanors, normally we just reach from 4 A.: Yes.
5 wlthln Suffolk County and we go to just one county overas | 5 O.I * And are these rec
6 far as ser\nce 6 Brpokhaven?
7 Q.- would ask you to take a ook at, it should be in 7 A Yes.
-8 front Ef yob, Plaintiff's Exhibit 6 8 Q. And are these recorl
9 . De you recognize those? g9 cornplaml: on the Em) |:';
¢ 10 A, ‘fes, 1do. \ 10 A. Yes.
11 Q.- hat are they? . M O' And are theyrqu
12 . A~ Thue are appearance tickels issued to Emplre 12 mvestlgatlon’ "
13 Asphrlt. : 13 A Yes, they are:"':;-._
14 Q. And you 1ssued those tickets  Correct? 14 '+ MR CUTHgE
. 15-~A. rYds, T did. w18 'mji\ved_ Into qwdeﬁ_'&'e
‘18 Q r,td was their Issuance based on a complaint? 16 THE 'COURT' .A o
7 (A, Yes, it was. 17 I M5 BIBLOW"’Y'QUI.;_ JhoERIfaD
18 Q. ?nd dig you, were you the one who investigated that 18 .]ust look at thls 3
19, complaint?. 19 | THE coum-
: 20 A" .s,~I was, 20 . MS. HIBLOW-?LHEI-@‘E
*'21:: Q. !,md at the e you racorded that complalnt, you 2t | THE EQURT?
- zzwﬁ'lnvesilgated that complaint, did you know of any 22 hébnng. R 2
.gg_'::onn 0 between Erpire and Sitis Raad? ! 23 : (DefenseExI"tE'I';_lEd:J
"% 24 -A: ¢, X dd not. 24 BY.MR. CUTHBERTSON;: e '&-'-..g
i e 'the Ume the tickets were written, did you know of . 25 01 Can you tell me
. Ti?hlll for the Defense - Direct/Mr Cuthbertson " Tohll - for the’
- % \‘
1 eany a!:nnecnon between Empire and Sills Road? 1 s}
2 A , I dud not. 2 A These documents-i
, 3 Q. Were the tickets written in repnsal for the 3 constituent living } In
-4 actiy 25 were taking place on Sills Road? 4 fa'duty. They retey &3
.5 A, No, tllcv were not. . 5 Sﬂ,'le"sy emﬂaﬂﬂcfﬁ?l}ﬁ he't
8.Q" D'ld there come a bme you learned that Empire had 6 Q. Andwhendid you pics
7 s‘q_me ]relatmnsmp to the Sills Road site? 7 comnlalnant thal: rs gg\
. 8 A--} 4.8 A. Ouroonml,alnt aud
g nH How did that happen? 9 just S0 we iro Hear, ot
-10 A l}&er Issuing, physically issuing the tickets, the 10 page of the docun\ﬁ‘{t. il
i1 - fumqnonses, at the Empire facility, I retumed to my office [11 | The wn:p'!:lna .
.1g_t__§pii_ id-a corporate search upon Empire Asphait Inc, and , |12 unFy had a eumpla._hg: g
13 -:Tlg d,thal: their corporate addrnss Is located at 485 13 They filled out’ the o‘g’ o
aq- U«d:E"Ill Road in Syosset. 14 mailed to our RIcES
'-'"‘l'li-': Q: “'What 1s the significance of that? 15 :Th'e
16- *-\.A- . 4La I.lnderhlll Road In Syosset is aiso the iocation of 16 toin letter sént
. 17.. “Sdlg: ealq and Suffolk and Southern Rall Road. 17  councilman, Mr. Fure
18 . Q. ; qld. thére come a point 1n tme when you were directed 18 Infomaﬂonms f or
19 hot touskue any further tickets a: the Si.ls Road site? 19 Broakhaven complalnt,l’onn
4 -‘%‘, ‘_E"Hles asked, after my investigation into tha Sliis 20 0.' Did you use """1=
B, \Road lf'e"' and my multiple tickets issued, to backoff, - _ |21 Empre? - g
- gf < ':E Iallg to stop my mwestlgatlon into any further . {22 A.i' Yes. -
=;§5 -connectlons, and to walt untll the federal case was heard. |23 ' _ MR CUTHBE ]
“oq ’d. Iklhow‘you what has been marked as Defense Extubit C 24 Ho;r\or J
235  Tell'in JF-you recognize that document - 2% THE COURT:
01!23!2008 i 53 47 M Page 98 to 101 of 114
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Téhill - for the Defense - t.m. Biblow

“MS BIBLOW Yes, I do

-

1
2

102
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" CROSi EXAMINATION

-
’
N

v g BIBLOW
5% Q: Y Mr. .'I'oh Il, who directed you to go to the Breokhaven
46 Ral T rmrnal slte on October 4, 20077
7 A 1 ‘believe Mr, Quinian, the town ath:rney, directed my'
g~ senlor to send somaocne to the site, and I was directed to

9 gu. i

10.- ' Q d:d you speak to Mr "Quinlan about this site? |
! '1 1 A:f Afterwards, yes,

T2 Q nd wha[' was your discussion with Mr Quinlan about
13 the s:lle? -
14 A, iﬂdly, 1 just let him know what 1 observed on the
. 15 srte. j o H
16" 0 I‘nd had you read any articles In Newsday before going
17 to the slte about the Sills Road Realty site?
P18 A-' # 0?- \
19 0.‘ = ndWhen was that?
20 A l! belleve the articles began appearing on or about
21 cho r 1.
22 ~.Q g:d phor to that had you ever gone to that site

' 23"befor
24 A. ﬂot myself No.

*

.ql:lld anybody else from the Town of Brookhaven '

8

3 3

1 cnmplalnantto(:ouﬁ%lé e
2 September3D.. . - oY ﬁr-’&
3 - Q! - When did yourofrl‘ '
4 9/287
5 A/ No, It was not.ﬂ-s_ *
AT,

] 0' Whenwasﬂ":s" T3
T A ldnn'thave’theen‘:ct
- oA g

8 dacument reached
9 0 Well, I1s mclear mpgtl‘!e

i.l got the oomp!qlq;h G
1 A. The cnmplalnt tb;lt f’f it
12 Town Attorney's om&.. . Jineed
13 i Oomplalnts W

16 l'le;:un‘l‘.mem:.t . g
17 Lots ofthese i‘ fere

18 ool-nplalms Snma oL them o
19 orlthey don't “l_mderslan d he
20 information l:o a dlfl'e

24 hasa uompfalni: r
25 cllack it out.

1 mve'stllgat.ve office to your knowledge ever go there?
2-A. No. . '
1
.3 Q. With respect to the Empure ticket, sir

1,Tohlll - for the Dofense - Cross/ifls. Biblow
103

an

4 . 1 you look on Exhibrt €7
. 5 P Jre complaining witness, Catherine Go'dhaft,
6 slgne I:hls on October 5, 2007, Do you see that?

a, .Z- .;A-
‘fB 0 I'L th‘at when it actually got to the Town of
'-'9 B'ouk aven'-’
o :;‘A‘" M .
11 *0 T|1en "what 15 the significance of that 10/5/07 date?
12 A - k e‘form as you see up an the top, towards the top,
13 undel-neath the 07 and 10/05, also has a dates of 9/28/07.
. 14 1 Thls Is the date the complamant Initially
15-‘ ;:al_le the Town of Brookhaven Town Attorney's office to
16. -maké q{l:m‘. complaint.
17 -’O S r. can refer to you Plantiff’s Exhiblt 6, or to
18 the Empr‘e ticket It shouwid be in frant of you
19 A. Y' .
:,=.7q ; "C- h vou explain to the court why those are dated two
A days b re you got the complaint
22 = 13* {The date 15 September 26, 2007 Did yoo getthe
‘23, mmﬁiamt on 9/28/2007?
24- 1A i 'I.' Had stated previously, the second page of the

-25 QOcunianl: ‘#lso refors to a letter forwarded from the

27 of 42 sheets -
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| " Toh

e
1 At thé sanie time
2 supervisor's ofiioe’i:'q&': i
3 individual call the T Togoi X o
4 formal complalnt-

.rln-':‘

12 A InbctweenAug
13 Q. Dovyou have anv'au
14 wigotthat"-_-.. A ,:.,.
15 A} No. " )

16 Q. How abnut the

-
'u -

18 - .
19 si?
20 A.

21 Q.

- Would you r
=

v 3

'rhnt woul'd pro
I Doek that oon::e S
22 A Ys, (1 dqes. Py :. .-5-
23 Q.| S, did vou ever-
24  do you know Mr. Bonjnqg;n :
25 A Imet hlm When '

W
Y
R

a

} gz '
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-+ Tohill- for the Detanse - (s, Biblow
N
1 ~him prlor, no, 1
-2 0 ad=You ever asked Mr Bonjourno to identify what 2
fa i " N:l]o was assoclated with before you issued the 3
. tlcliels to,Empare’ 4

5. 'h a7 ﬂo,'i did not. . 5

6 .- , i 'MS BIBLOW. Nothing furtber, your Honor . 6

7+, ' THE COURT Where is this Emprre site as 7

8 ‘_dl,s‘t!nc-: frém the site where they want to operate what ;] THE WIT :?‘g_ A,

9 ‘they jonsider to be a railway spLr? 9 THE COU qq]fl‘ £
0 . THE WITNESS 1t 1s essenbally on the North 10  considered td be ap i l.;é ﬁaran
11. Shord, your Honor. The Empire fachity Is an asphalt 1 THE \MTI\IESSéEYes;‘ L
12 -Blant locatec on Comsewogue Road 1n Setauket It 15 quite 12 ! THE COURT Ah {ta b
13- 4 dlstanne away . 13  with counsel or appeang se ot 17 .
14 .|, THE COURT About 20 miles away? 14 ! THE wrrpesi es,;sln. (e

15 .7, " THE WITNESS Yes, your Honor v 1% ' THE «COURT Iﬁflﬁ'uldﬁ i
16 . * THE COURT What are these offenses? Are they 16 THE-\WI'TNEss;. NojyolicH
17 lwolatlnns of town law? ' 7 ! THE COUR'[-@ -__;

218, ¢.- 7. THD WITNESS  Yes, sir ‘ 18 that they wolld ippidY Berov tidi
1% "1 THECOURT And code? 19 T wrmEé 15; 20 trt
20° . %1 THEWITNESS Town of Brookhaven town code 20 ©  THE COURT] Thgnk: n:'
21 - Yes,slr ° ' 21 oos that gé’her

. 22': "_ - :_ THE COURT  Are they cvil in natu-e ar . 22 etherof yuu? Y 'HL"I

. cr_lml . 23 . CUTHBERTSON.' VA

) 214‘ O “' "1 " THE WITNESS They are violations, sir  They 24 tonor. _%A_a, :.J'E

7 ppeaLn the Sixth Distnct Court 25 REDIRECT EKAMIN’ATBN ,53,-5.,_ g
, I-;I'oiﬁll-fmthebefense-erossﬂls Biblow

Voo, 107
4. . « | 'THECOURT My recoliection of state law Is, you 1

2 ‘have ve Gategones of felonies, misdemeanors  And then 2

3 vi&latu i1s; which would be prosecuted in the district 3

4 ,uourt, are really considered noncnminal In nature 4 wolatlons7 T .w ¥ ‘.-

5 ", _' THE WITNESS Yes, your Honor 5 MS BIBLO!M:‘_\ﬁfu

6 - . l ' TH: CQURT. Do you know what category these 6 THE COURT-;&F 15_,

7. viglations are in? 7 A. The misdemesriois ]

8 c - l‘" THZ WITNESS  Well, I believe that they could 8 District Court obvl\o_;t’:gi

: '9 “fall 1.|n er “civil or less than crimmal m nature  They 9 the opportunltv m‘a’i‘k- f
ara essentually violations 10 However, I have vet f**;ﬁ
_L1‘1' e | ¥, don't beheve, to the best of my recollection 11 trial in the district cnff' :
- 12 the zol'nlng viclations don't hold a ligh penalty as far as 12 ' iﬂe" liérmal ‘t
13 mone ry fees 13  initlally what wa" o f -

4 et i‘11-1.'5 COURT Would this afl be defined 14 and then proeeed g_: *1:1 okl
15-- ﬁ¢f1hnulrl tHe town code? . 15 Q. Doyou seek does . _u , " ;
16 > . '\ .THE WITNESS Yes, it would, your Honor 16 sentence®  ° i
17° -:. l ! MS BIBLOW Your Honor, .f [ may follow up on' 17 A wo. .. .

18, that” . ) ' 18 X
19 - ‘;‘_"‘ I - If you 'ac an Exhik ts 1 through 5, they 19 RECROSS-EXAM'NATi

‘,g&mallv have Indicatec what the tickets are  Some of 20 BYMs BISLOW, | SR
them dre mlsderneanors 21 Q. Mr Tohil, the thk s 5@,’:{4 '

22 _: I+ _Youare askmg about the Empire viclations or 22 twoughS, as vou ?H@_ﬁﬁ'ﬁ*}
23 ;he E.[E?-\.. . 23 m s!demeanols Con-gcl:"""f %] A
24 *.‘ ; i~ THE COURT I was just asking you about the’ 2¢ Alz viould Ilke'to 0
25 -\nola sin general They all seem to be very, very - 26 Ys' P X :

nuzsizdoei 8353 47 o Page 106 to 109 of 114 i
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T oo s, b LA ¢

I1 . ‘ies, they are. Yes. Yes, the first one, right 1
» 2 he ¢ ‘Adjo Contracting Corp., ticket number 91293, | 2 ,
i Q. ”These are returnable in a district court 3 forwhat [ see, : ag, ajverYisubst
." . 1 ' This 1s People of the State of New York v, for 4 asklng thus court to'lnné _;_' Iz
5" nstance, Ad)o Contracting [ prooeedlng under élrg,.l
6 - ' .These are cnmrnal appearance tickets. Correct? 8 Court of Appeafs has ddye
-7 ‘A, The Town of Brookhaven versus. Yes. 7 way and whera Ny _‘:.,.
- 8_ Q. And’as far as you know, if a district court judge 8 structure of how w‘_,l:: gatey
9 decii d td 1ssue a penalty, could that include jail time 9 T In ‘other wqrds
) 10 ~as well as fines? 10 Transportatlon Rewew
11 A. Yes.. 11 determmation you ha A "__,‘
12 i _Ms BIBLOW- Thank you 12 So if you could address P
13, 1 MR CUTHBERTSON No further questions 13 halpful. « -~ <7 -.{:. s
14 - . uTHE COURT Thank you very much - 14 I *I will be as!glﬁ:g':_‘_ --3;‘1
15 . ~*You may step down o 15 aﬂtl your proposed ﬂnd §'§ : k)
16 - (j'he witness was excused ) 168 The other'th’l %0, 4
17, ThE COURT Have you offered all your exhibits? 17 . adldress 15 why an&?d _l‘ 1‘34;.
18 1ddntt recall anything with regard to B ' |18 raised In the dustnct'gé it ,o m
19 » ;. MR CUTHBERTSON Actually, If I could just see -| 19 on these cases
20 the hst [apologlze, your Honor . 120 | MS. BIB
21 . ., 'B 1 beheve is Plantiff's Exhibit 6. So yes, 21 you want the ﬁndlng§
- .that has been offered so It would not be offered as B 22 tomormow? 7t . A i
“.23 N { “THE COURT: So that 1s part of Plamtiff's |28 } THECOURT.*’ E” o%
: ,24_'._'Ex_hrbLt 6" |24 - summatlons tomorr&ﬁ :
-;'”‘5},; [ MR CUTHBERTSON Itisdenticalto Plaintffs |25 | It would | grobat
{ I 1 .
' 111
1 Exhlet 6, your Honor 1 everyone If yuu cou
2 .| THE COURT All nght ' . - 2 regard to the outstan 1
_3 . il" In lhight of the hour what I would likes to do 1s 3 emlnent tnal at thls polnt;hd
& put this over untll tomorrow 4 1 think 1 thmk it wwﬁ% s
5 -, _i- Bothsides rest? 5 that Is teII up to youz-: *; 35
6 -+.;1-.MS BIBLOW VYas,yourHonaor 6 MR, CUTH R1$ON }
7 . MR CUTHBERTSON Yes, your Honor 7 Pendmg youndeteni_‘nlnaﬁon SEr
S [ BOTH SIDES REST 8 issue more tickets gmdi ISt
* 9+ -+ [ THECOURT Iassume you would like to be heard | 9 adjoum the: exlstjng?gc
10 ;. MS BIBLOW Your Honor, If we are going to be 10 such time a% the caurtrander
11 heardr tomorrow, s it possible that we are heard m the 1T THE COURT’:";I hip 131??_
12 - rr_aom ng'? Only because I have another matter in the ' 112 | The plamtllf.ah Eﬂ,ﬂf" Ehe
- 13 5aﬁ;e OOn-rat 4 v'clock with the Town of Brookhavenand 1 |13  whether thé rrrepam'ﬁie E i
1 v woul Wke to make it 14 cedse and desist ondér- @-,-
16 - w35 ¢ THE COURT 1 don't thmk I have tomorrow 15 vlo',!atlon or viglati At
g+ momlpg free 16 ' * Okay..I) will S ;43 :
17 ;___. [ MS BIBLOW: As long as it 1s before 3 o'clock 17 (Prooeedm-a'sr -f
1? - ;"'_.t i THE COURT What I was going to suggest was 11 |18 H
19%:¢ omorrow 19
o h MR CUTHBERTSON Fine, your Honor 20 i
‘_j : Your Horor, If everitually the courts does ask us 21 ,
22= .o'su mtt findings of fact and condusions of faw, would  * |22 ! L
23. - you pi fer that In lieu of an appearance tomorrow? 23 |
24 Lo THE COURT No I'would prefertocuestonboth' {24 ! .
25'.of YOI.‘ a l:ttle kit more in regard to your original |25

l ™
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.t “116 . . e
10 _' t. (Call to Order of the Court | Appearances stated 1 demonstrate o the &
g% #is lm!lcahecl above ) 2 Also 10 that order w__!_ X
A * THE COURT  This 1s the applicat'on of the 3 to, construction’of the,‘ra"l
._:_ptal ff So Miss Biblow, If you would ike to start  ° 4 | under the-_-
"1 § twothings Onels 3 ';E
6 , \' . i .MS, BIBLOW' Good morning, your Honor What I & desist o-der, and theo a -rs-
7 wouid Inke to do In my summation i$ to address my 7 retons:deratlon of the"entlﬂE
8. sum at|on to three questions that you asked at the end of 8 ; The peuhoh i for
.9 the :}: ceeding, and do it in the order that I believe you 9 vyou have the abnllt}
10; _ask 1 them 10 to'challenge the deterr‘hli'la W
1., * | The first quastion had to do with the Second 11 which we took that oppp,;tﬂ =
24 Cireuit  The second question had to do with raising 12 ! The Second Q UI A ] ‘:-‘_
13"’ ?édér preemption in the local district court  And the 13 thecase, | the hald lt ln"ah an :
14 ~ thlrd Euestlon, which is really the crux of the matter, 15 14 premature pendmg"ﬂﬂa:dF i3 -z
15 tﬁe llTepamble harm . : .- 15 reconsaderatron }‘7 \‘.“."'f:‘i"_;g‘ [ A
16 . What we have done for your Honor's purposes Is, 16 . What we were chall n ﬁ’ il "‘
17 _we halve created a binder with all of the matena!s that 17 and in the petition ) was ‘g e-d_ -_ r ':-ﬂ
18, %Nere Isbbmru:ed to the Sécond Circuit We have a copy for 18 THE counrf"rrﬂ-l‘fs Lﬁa_ 5?’—
19 ,Mr.-Clthbertson, although I'm sure Fe has his own set 19 MS BIBLCM ¥ "1;{"' :'é
20 B‘gt it we' wuL.Id like to hand that up to you so that you 20 I And we odl.Iplez af Tj‘\f_u :
.-2'1' il ba\ge a complete set of everything, mcludlng the 21 : 5
2::-ora'er<; 22 construction actlwtfes Ah! s
28, 5% THE COURT And Mr Cuthbertson has seenthat?  [23 t{»lanket feglrictioit "“: ﬂ,;{:‘ ”
*"24-4;',‘.-‘_- > 'MR CUTHBERTSON T haven't seen it T trust 24 . THE COURT:: 9&_,y ot
, ““z_thatj.ﬁls what Miss Biblow represents it is 25 application before I:he’%nf“gii -.fiﬂ’u‘_
":7 I 117 - *%:u.l:;‘
1. . | THE COURT Just to set the framework for your 1 you hadn't sought, b‘e_f'c';‘ i
2 ~ argumeént. "o 2 Bmlﬁw..,%‘??:n A
~3 , .: T J I assume that any appeal from thc STB goes 3 hadn t sought the ablllty'g‘,go *,!. r‘“
4. directltd the circuit? 4
5 _ ..|° M5 BIBLOW ‘ That s correct, your Honor 5,
6 ° B ) THE COURT  [s that your understanding? 6 petition for reconsld_eraﬂbtiw
7 A MS BIBLOW Yes That s correct 7 contlnue construcung -5':;" - 15:
‘8 . .} THECOURT  So any adverse determmnation that 8 X THE COUI?IT-1 .,vo
1 9 ;e plbitt would recelve bafare the STB would not be 9 us BI1BlOW’: e‘s,dii'
10"-:.re§5|.ve3:| an this case? 10° ! In our, appllca
1 I ::'MS B(BLOW Thatis correct - 1 welfocused n on theTR
11:" : :"tl‘! -,-"A—ppeals of decisions go directly to the circurt - 112 coqdntnons that became 3'
13- -F,‘oﬁr't‘ie'itrer the Second Circuilt or the DC Clrewit  In 13 two petiion The twos
14.° thls t&q’e it wouid go to the Second Circuit And this 15 14 Dbeas:cally safe!;y ;,su&‘. :ta-‘ -'..'.-—-
15" exadﬂ! what it 1s 15 b One 2 had tq’?ﬁg‘ﬁ ué}_:ﬁfm
18 - . l So I would like to just explain the Second 16 constructlon proJed’that - ’
17 'Tg:ltr't’:'ult because I think there was some confusion yesterday * | 17 there wére these Ial‘ge P
18"r "'or:‘_m.a" *have been some nusstatements as to what Is going on {18
19'—-"&?e‘_r"e": TWh3t 1s being challenged there, and what the 19
N ‘-&Esrislrin:ﬁf the arcuit was a 20
Zr 17 17,45 we were discussing yesterday, the STB 1ssued 21 people were con:;mg ?1.

Y]

22 ian Grdkr on Oclober 12t that cantained two things Tt
‘{3‘ r'tta ed,a ‘clear assertion of jurtsdiction by the STB
24 ,requu‘; b Sdls Road, US Rau and Suffoli and Southern to

725° elther apply to the STB for approval as a rail line or to
ouzsfzoos 8 54 zs PM
T FEAT '

-

Y 1

22
23
24
26
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120 'g
Wl through and getting through. : 1 plain exactly wha _'
-2 '_ They were bnrgmg in ATV vehicles And because 2 Maybe it was puorlyP OF
3 we had been stopped from constructing, we were also 3 was
. . _ystopl?ed from putting in ubilties * ' 4
"< ’ ".~ - E Sa we had this condlitron of people rtdmg ATVs, 5 pt‘!eempted, as vou- ha
"t 6‘ people with shotguns, there are no lights, and that is 6 activities that mav b _
7 whatwe had asked the circurt court to focus in on  We 7 poik:e powers .-They aré‘ta
8 also asking to be allowed to continue the corstruction 8 nondiscretlonary ttﬁpgs
9 Buat hat was the main focus 9 are use are the rlght“l!
10 T What the Second Clrcuit cid 1s, they denied our. 10 TI]ey are not talklng afg
kN rehi:ést for a TRO but they expedited our hearing on the 1 enttttes —e .Lj;,,".
12. prell wnary ijunction, And we had oral argumentonthat {12 THE COUitf BUGC
. 13 NoVefnber I think it was the 27th. 13 observatlon tqybu, bec!?g"
14 THE COURT And you are seeing to continue 14 15 premature; go' bacﬁ t0:he;
15  construction . 15 yeiu IS your appllca‘tlori:."h re
16 ~ .| -MS BIBLOW We are seeking to continue ‘ 16 ‘ ot “""-
17 construchon, yes . 1w before this murt’ as:j
¥ 18. s THE COURT  Before the STB 18 Because at thls ﬁnli:t:g'
- ,19:,":"¢ MS BIBLOW: Yes. And in front of the Circuit 19 I don't knd@ '“w
-éo ' What the circuit did rule on our prelimmary 20 STB Idonm't thInl(Vou %
T 21 -‘mjunctlbn that Is in the binder Is, they decided that the 21 def'nlng as far as th
_ 22 .entl case was premature, "It 1s before the STB Go to 22 Brookhaven mav oqma
23 the SI B So that is where that stands |23 opleratlon and the _.{
. 24 . ..*1" THECOURT Don't we have the same situation 22 MS. -BIBLOWH
_here'-‘l B 25 I ' THE COURT' .d
."' i 121°
1 ¢ | Ms BIBLOW Well, what you have here, your 1 this court and ask for'tha .
2 Hono ‘1s different Because the harm, the tickets you 2 theése drcumstances"
3 cannfrt. adjudicate 3 : [
4 -+ ‘THE COURT. That 1s a matter of record 4 there, slr, 1s, the t‘i;__ﬁn hash 5
5 - The reason this case Is continuing, as I ] trckets ‘lhey have othgr.meg
6 understand it then, Is your third request for rehef And 6 other codes of enfor;ern_;# Htr
7 'that quest i1s that the town I1s preempted by federal LA THE COURTi -,M{e-ha
8 Iaw - thls 1s what you are seeking -- from interferng - .| 8 _ ! Ms BIBLOW‘?' e
8. wlth ¢1e construction and operation of the Brookhaven Rail 9 ' THE COU ‘-
10 «Termmal . 10 Wé are dealing thlﬁ:h"a. g
1" l Now, 11 Green Mountain, the Second Circuit told | 11 They have. ?(ﬁ: 7
12 “ys that as the agency authonzed by Congress to administer | 12 will be no funher tu:ke& ;
-13 the FiT"'“at'U“ act, the STB Is uniquely quahfied to 13 the prooeedlngs befqge :
14.¢tdete ne Whether state law should be preempted by the 14 the prosecution won
N 15 “té_anatton act : 15 MR.vCUT :
16 -I:’ And the Green Motmntain case goes on to say that |16 bellleve Isald on 'th e 7
17; ﬂnotvglthstpndmg the termination act's preemption 17 dedlsion in l’ms casg N
18. —provl on, State and local authorities retain poiice 18 ; T
sa%__powe ito Fenforce regulations, and they define the types 19 : 0
"'~of F ers ‘that they are entitled to do 20 Don't spend any tm’l
,a. But you are asking this court to give you a 21 i MS. BIBLOW
22 blan 6 preemption from any Interference by the Town of _ |22 the issué that we hd
23 BT{) kﬁa,ven with the operation or constructron 1Itls: 23 rhentioned the who
24~ \frivg) __somtsfase 2 ) 2
_MS BIBLOW Your Honor, perhaps If I can 26 and Issue tld<ets th_at-
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1 - nas, ntmued to do that, There are ather mechanismsthat | 1° | - THE coupgr Withires
. ||: ha at its ability to == 2 regards to the prosécu ,? Bny2hig
,?,_ 1’| © THECOURT This s the site over In East 3 Er:np:re oo '- E 2=
. éeteuket, You zre talking about? "4 SoIm sl:Ill wa tf
‘Wit | VS BIBLOW: Yes Thatis one of the sites 5 queston - .?"‘;;h;:-ﬂ_ \ %
"6* *11 THE COURT They are not even a party 6 mMs BIBLOQV"-‘ § oUIGEGLES
.7 % ' MS BIBLOW: Excuse me? 7 isithet this Is a towii; u”irfl S >
8§ K . THE COURT The\}.are not even a party It 8 prong is thatwe-wa " ps| @'r";
~9°{ doesh't éven fall within the category of your request for 9 thht this town will use s 5‘"’__‘.
10 'r,elleA 10 operatlng and oons'trﬂgl ok “11 7 e
147 ., |. Ms.BIBLOW- Iunderstand that, your Honor But {11 what the mtent of that AL O
12: you are also “elling us you have to look at the whole 12 And whetﬁem:
13 totalll:v of what this town 15 doing 13  tickets, whether thev .dd&@
18 ~ -!* Ifyou look at the documents that 14 that the town has proprguv ,mj
i5:, M. duthbertson put into the record, Exhubits A and C, - 16 1ean that s realitysshey hg b
16 whlcn were relating to the Sills Road site, we saw the blg :IG regpect to thts i *;‘5; 132%5,5 S5 58 ‘4
17 US |I Sign. y o .THE COUI!‘T'{::l.e N
18 VT i, And If you look at exhibit, I think it is C, 18 Tl]at the town 1s preé dt’:l '_ "‘:.’,
*19 - whch was the compiaint form for Empire, what you sec is 19  with the constructloﬁ‘ ap\gee iy : ‘ﬁ{
20. RS whole series of entities that are listed there, 20 Telrmmal -;t:?_ .h_s'uiﬂ_‘
~2‘I som of'whlch have rothing to do with my chient. Some of |21 ' Are you modifyl
T 22 _\!:he "t:hey happen te be in that area ' 22 ; MS* B!BLOW 2 I'm%
.23 o l ~ The only enuty that was tssued a ticket was 23 that ’ Lo »g‘-r
-29_.: I.E,‘mplr Empire had nothing with noises They had nothing | 24 ,i THE QOUR'i'
{ to_do.with 'the complaints, If you look at that exhbit. 25 rehef? -
o | 125 ' i’
1 - ! S0 It raises an Issua on what it 1s the purpose A ", Ms -BIBLOW' ‘3
2 of thdséd tickets 2 aré’ R
3., | THE COURT They are not a party before the 3 | Buttotheqxtg 't
- &, court They are not tnciuded in your request for rellef. 4 l:hé extent that ', sail ’;{hat
-5 -Yoqr &quest for relef refers to tickets that were issued 5 s
8 on ober 4 This ticket was issued on September 26th 6 aclivites are going’ ;o
7 It Is thén a separate entity. It 18 not 2 plaintiff here, 7 and operatlon of tﬁal: lﬁll feri
- .« |+ MS BIBLOW: Iunderstand that But we are 8 And we don't lnt;” it
=1i:alklnb-about the tickets for the six entities that are In 9 pa,'tlapatlng i the| pi o -—& In
,_'1b S¥ront bf It you, the six plaintifs that are in front of 10 STP, but ‘anything tha;
: 1(1‘-_“@9,;-5-[ 11 * authortty with respect,to i{|§= ﬂ.,e,
“12" f} ""t'; ,And you have asked me about the third prong, and |12 préempted and thev sho'lild-he And
13. -the thitd 1 prong 1s very important to our client. And you 13 them they are preerq s
14.. .can r'ephmse it any way you, the judge, wants. If you 14 thémse:ves That iq_a
15 choo o - 15 | THE COUNT@DG‘ h2
16 -1’ THECOURT I'm ot going to rephrase afty 16 |, MS BIBLOW:IoRn
17 ‘.réque t you have for refief 17 bel{eve I oovered all qi;a#; Seel e
18 ,;1 . Ms BIBLOW. Well, I'm trying to say that.the 18 Second Clrcult, just, t, |;1 ﬁ}';; Y
19 1nterp tabmn that we intend by that prowvision was we 19 ! One last e 4 s
dldn’t rént the town to continue to issue anything that 20 that have been subje fo tt
uld ber p‘reempted by the STB In add'tion to sppearance |21 Ado, and Prétt a‘l;el ok g; i
22 _,tlcketJ, . 22 before thém * "This s
23- 7 1" THE COURT- I think I probably spoke too soon 23 ooristructlon. AII it l§|
24, You bitbér cover In your remarks, that entire issue, ! So cleairly,.
25 4 ‘.,' ~].:MS BIBLOW Okay - 25 to éum, have Ao
ouzslzobs 04-54 28 M ! © Page 12410127 0" 261 ° !
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e i ' 128 .
" 1 SCirélt-* Therr remedy Is here, your Honor ' j i
2o t With respect to the question you raise about 2 th'e source of the p
3y lsnt rthe correct place to handle these tickets in the 3 US Rall Is not m fro he
. caj‘Dls__t_nct Court The answer to that s ho, if 15 4 ‘Issued tickets . .;
p riot | ) 6 L,

. 6' ST -i First of all, that Is a court of very limited 6 that defense, because ib1s.
'7 'junsdlctlon Generally, thev have very iimitéd equity 7 carder domg the a 2‘
'8 % pow r, your Honor ’ 8 ofithe fail facllsty tj;gat FNgGS

-,9 :: "} " THE COURT That 1s part of the Unified Court B ofthé STB and bnngs B \,m:)"
10.- Syst . of the State of New York, Is it not?, 10 they are not in ﬁop'gof '

. 11'I " - MS BIBLOW: Yes, itis 11 1 would llﬁﬁ%

12, ) 'TI-1E COURT Are you suggesting that they don't 12 respect to the- Wkeflho 00

N 13 have the authority to rule on constitutional Issues? 13 In ‘the Iocal dlstncf_ eouqs;’* ;
14-- - .' L™ MS BIBLOW. They don't have the equitable LC I don t bell'e\IgT 1 g
© 18] pow,ers..vour Honor, that we are seekmg here ‘Thatisone |15 -afjibty to issue'a tem'ﬁé'ra
;18 ‘ponty” : -1s,thaatownfmmxssumﬁ"'
- 17 2l 11-|F COURT You are charged with cnminat acts 17 adJudlcate what 1s] I'ﬁ‘fr%r {gt :
318 aqd ou had asscerted a defense based on the criminal law | 18 thley have that authon
. 19 presumably and you would challenge junisdiction 19 I
. 20" "‘4 P 'Those aren't 1ssues that can be raised in the 20 rellef your Honor,_ _

21, 4d|5tl‘| oou.—t'? Are you saying that? 21 likelihood of sueoes? ine d Ia ;

T2 ,, - MS. BIBLOW ' I'm not suggesting that, your 22 ireparable harm..‘x.
.- ez,*l-lono What I'm suggesting is, with respect to the - 23 -; - With respe;t": —,
) 24 equltable remedy that we are seeking n this lawsuit, 24 clear in our ylew thé;., :
ﬁ‘cludmg deciaratory yudgments, there 15 more at stake 25 ap'phcatlon H'lat Invol,v
. 120 : T
1 heFe 1han iust these tickets 1 faélllty, as a spur. ”ﬁ‘\en;é ls

2-, "-' i THE COURT You misunderstood my question. 2 ctwlty n front 01‘ the
3 >, " | My question, which I directed yesterday | 3 to Ieuforce the Jands ‘of '?i‘-ﬂ
4 aﬂ:errloun, was, tell me 'why these ssues couldn't be 4 that'were ssued'm, thls' atte

-5 addrased as part of the defense to the misdemeanor trial | 5 : 1f y6u look ; at, 1 & ticeR

;6 + -+ MS BIBLOW ‘four Honor, we certainly could L) |ssues that were lal

T raise Fhose as defenses The Issue Is, those tickets are 7 plan, cerbficates oF e
e g preen‘npted under federallaw Itisa federal question 8 plann!ng board. rh;eés;j}ln
" ) "-iin‘d e Shouldn't have to Incur the cost, the expense, the 9 Gr?en Mouritarfi an hé’{éo Al

1,9{'::‘@&:& enmnal convictions in a distnct court who may 10 lochl oontrol.e K] t o f» '5:1;3_
1. o mq?r not understand claim or questions 11 :' THE COURT- uDld

12 % ,- And the town has basically conoeded that these 12 decnslons from the S,I‘,'F,L o
3*‘1t|d<e are. preempted They did not put on 21y witnesses {13 November teth on
14: th .cla:med that -- ' l14 reqonslderatlon, getl

15»» L, THE COURT" I don't take that as any kind of a 15 ss? And dldn t

1e " oncess lpn ‘by the town You have the sole burden. Go 16 had faled to éstabluE

1 ah‘ v . 17

- 183& ~1 ]E-‘.“ MS BIBLow And I befieve we have handled that 18 eta for con‘sﬁ't?dmn *’

19 3 burde . We are in front of the STB They are certamly, 19 ‘cease and désnst ord,?r*"

Bo hls irt.is beter certamnly better equipped to deal 20
Ttlyfj_deral questions of presmption thah a local district | 21 i
.. 2 "

23. , ",_ < And agaln, as I sald, they are  certainly not 23 Dldn't they go just --Uu

24 ‘englbl or able to handle certaln of the equiable claims 124, |

25 - that-wpnhave raised here T |25 have done ls,‘they ach F‘I

5 of 2§ ‘sna!‘s| o Page 128 ‘0 131 of 16} s
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1 hav ]' one 1s, In my view, remforced our point about” 1 .
"g !lkel dod of success 2 ,5
3 _ ' They are saying in that declslon you are elther 3 rgong becau_se thatsee 1S i‘rﬂ
.;‘atralf[oad you are either a spur, and they &ven discussed 4 ’ E
rinva a track But whatever It 15 you are, it Is the STB 5 lfll have to make an 'alzpll? %:. 1
6 that has ]urlsdlctlon to control that project* to approve 8 that AII we are Inl;gndmg hq,‘_h by; :
' .7 if, to not approve It, and -- 7 the town from us"lﬁ'é*;w‘o’ﬂ R L‘
;) " _THE COURT* Well, this Is the very reason that 8 sdparate and apart it fr -‘"ﬁ
39 I'm esting to you that your 1ssue with regard to your 9 run afoul of the jgrl d ¥ o
. *10 _ third| prong 1$ premature before this court T 10 STB That s whathe. i3 =5
.-'11- . ‘ .MS. BIBLOW Your Honor, may I have one minute, | 11 that - 0 :;;:";" = _-":
_12. ‘Piease? 1 just want to talk to my cilent for one minute. 1”7 THE coug_r: Ap "" Sho %
13 l (There was a pause in the proceedings ) y 13 court . :ﬂ, Wi
- 14 +MS BIBLOW Your Honor, with respect to the 14 i MS BIB ﬁs “ .
15 November 16th deaslon of the STB and your comment 1§ if that Is what you 5r5'"e;v i irig
18 " abouf ™ 18. thht that be modifigt 71~ S
17", ! THE COURT" There i1s a whole section on 17 THE CpUkT""I é’a littl
y 18 _likelifgod of success 18 It . ;
; 19- #.- 4 Y MS BIBLOW Right But what they did not say 19 ! Mé. BIBLOW‘E o
ne 20 «in thqt declsion, and which 15 cruclal to this court, 15 20 ofsuccess and therll’ne arable
rz;l that they never sald that US Rall was not a rallroad and 21 i1ssuance of hhe Hclge'l‘s th ngha
22... not ajdommon carrer They clearly are They clearly 22 your Honor _' %
~23 .werel' They never said they wearen't. 23 ! ) "
24 . . That Is all T need to show here, your Honor, 34 mu‘rolve senous panalfie
basm'.llly s that we are a -- 25 thém
6 T —
. THE COURT: What they sald is with a huge gap 1 i .
- 2 betwgen Ohto and Long Island this probablv wasn't going to 2 l:hat have been Is
3 be ooTsidered a spur by them 3 $2;000 and lmprlsonmen fn 0
4 ., : MS BIBLOW- And thatisa -- 4 violation And eve
5 - 1"+ THE COURT* 1 realize that is not a definitive 5
‘8 “deasion bv -them, but it seems to me If you are going to 6 :n'»' The DEC has |
- 7 . “argue to-ghls court that there Is a hikelihood of success’ 7 noll:'?
the 5718, that is something you have ta deal vath, 8 t
B AN
MS BIBLOW* The hkellhood, the reason, the 9 Is, ;thev issued us 3 le'tter‘ﬁiﬁ" 520
.10 Trk Ih od of success we are talking here Is in terms of 10 whlch baslcally -sald to-y%f 0
11 ? -" ptlon your Honor, not in terms of what eventuaily 1) préempted and in fro 'of e
12 lhe S'i’B aifows us to do on that piece of property 12 shown that you arg'nqt-of?“
13 .The question before this court s whether the 13 about It e "b
14 S‘I,'B has asserted jurlsdiction over this project, which it 14 They did ‘pth 163
15" “has;Which then results In, under the Interstate Commerce | 15" order’ Tt wag a voldAtaR2,
- 8.7 Comn‘flssw‘n Determination Act, preampting local control - 16 ! THE COURT’?
17 - _ ' 77" That has happened The STB has not sald you 17 I
18 don't long n front of us on this project We are nat 18 1
119 maklng 2 rullng onit You don't belong What they have 19 sayjng that thé DEOﬁI
+ actual sald Is, you do belong here 20 mining without a p'ét £?
. 6{"1 il So the likelihood of success In front of the STB 21 MS, BIBLO%V*‘E ¢
- _22 Is a d| erenl: question as opposed to the likelthood of 22 rewrnable before Eher
23 succe Jn thls case, 23 healrmg Dur cllen
24 RN 11-4E COURT Is It really? 24 Craig‘EHrgot < .
26 s’ Ms BIBLOW: Yes I believe so 125 1 And Mr” Emg
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mcation. There Is a letter from the DEC that says
,‘“-2 If yoﬁ are not under the STB preemptwn, then you have to
3 go Lhrough our proceedings, but if you are, then the DEC
. iis; golng to back off, basically That s where we are
thh e DEC
’ « .They are not in front of your Honor We do not
A& heed[ and there was no imminence of harm because those
. ,-;8 tick are not returnabla any time  As I said, they were
. 9" basically a request that my clents contact the DEC, which
10 they id~+There Is no hearing scheduled Thereis no
1 rel:ur “date on those tickets And that s the position of
12° the [1EC presently  They have sald if we are preempted, we
13 --are preempted And that is what they are warting for,
- 14 your Honor
15 | Some other penalties that may be imposed by

-

O O ~\ 0 AW -,

d b mbk b ok =b
U R WR SO

-f.,.n -dil.--u""'nid‘ L = 3 ¥, . :

l!l'l

! f
which we prepare .}j
talkmg abotit Iosmg Eus W

-1y
)
&

Pl

l‘ .

Mr Drumm both t3§tl -ir"
, As you cari¥wgl im
pendlng agalnst ygial%c
may impair the relgtndnqb‘* A n-nn
may impair the abllity td bld
things have to be alsclo <
buslness repumtlon‘%.lgt
gding on here.: "-'.'" -:..' L
'.  AndI alsg: tﬁ]
tlckeis were 1ssued. agd e ma 1

Issued to geta feeLfo I:13 ",)_
Laln has experlenced 0 ﬁlﬁﬁsi
1 B H ]

12
%
.
Cil )
L
kot

ol S,

16, 'theSﬁ tlckets, your Honor, with respect to the Tree 16 .- We p‘éve tlck et
17_, Resenvatior standard are again violations that are not , 17 plamttt'fs alter the STB'
184 Insngninﬂcant They are written as a per tree, the way we 18 mey have junsdlcl:lon ‘-’(he Low]] 5
'-19 look at it, violation This was several acres of clearing 19 They were participabing n:th
: 20 l'.ﬁat I*ad been done And we are talking about fines of 20 . In addluoq,,_E
27> $25{S or not more than $1,000 and imprisonment for agan a |21  your Honor, just tn-s vfgv
22 -penoé of 15 days 22 I:hé town had knowleci’_g f-
‘ 3" :: l With respect to the site plan and the 23 Hlf enbities In facf:"! 'I;e
4 24,-='riona proval and the lack of a certificate of eccupancy, we 24 one question respoﬁded'-
b .aré |o:ok‘|'ng at violations that every week I1s viewed as a 25 logking at the conn,"é‘t?:i%!ﬁﬁt
‘ By 137 B
A hev;f vilolatlon under the town code Again, we are looking . i mTpanI
2 at \nolations that have fines and imprisonment We have 2 'Thce ﬂckél;}ﬁ
3 fines.pf $500 and imprisonment of not more than 15 days 3 defendanis what yoﬁ"seq'f'l
4 fonthe firsy offense 4 recewvedin August-é'b l;l E-g
5 . | Forthe second offense within a 5-year period we § The tckets are wgf? -,111‘ 3
6 are.lookmg at fines of $350 not exceeding $1,000 and 6 the actual complamtfro
7- impndonment for 15 days or both . 7 Sel:tember 28th An ﬂ'l, ¢
8-’ - - For a third offense within a 5-year period, of ] unfll well aﬂ'.er the STE
: . 8 ,,ﬁnes do up Lo $750 not exceeding $2,000 and a jad term 9 appearance tlckeE; vkm
,10.‘ of 6 qr%onths 10 what s going on here‘z
1 1..And again under theur code every one of 2 1 ' THE COURT' ‘I
12 c'r ntlnued violation 15 considered a new violation So 12 _Ms BIBLO.W' ,J\Io d
13. these ‘:»enalhes and jau terms are cumulatlve. 13 think you can Yook at tiw
14 "§. - b Tixs 1s the kind of irreparable harm that our 14 l THE pgliR:["-"‘.I
15 cllents| face’if these tickets are allowed to proceed or 15 Inten'elatlonsl'lp becatl
16 "addltlonal tickets are issued 16 Invoived m dlﬂ'erer.
.17 l Again, when you jook at the tnckets the Xinds 17 Don t you
oF ﬁckrzts that were issued, these are precisely the kinds 18 re'aLon fora legél egl:[ V.3
19’ X Iocal contro! that the case law clearly says the 5TB - 18 i .. Ms. BIBLOTA’I"‘ FCE
I * That that statute preempts .| 20 thidk the town is resp
t And there 1s a reason “or that, They do not - |21  THE COUR
22 w;\‘n't t9 leava local contral to local discretion because 22 away. '
23-. I:hefr a gomg to be unduly interfering with mterstate 2}3 | MS -l'BI:BLO
24, commerce‘-and with the control of commerce That s an STB 24 ted for'i'na‘r.\y’
25’ I'unctl . 25 And when you 1531 gh-
7of 20 shiets | - .

Y A P
i
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1. 1ssued i * i1 partof thls lawsult it

'2 - - f.- +When you look at the complaint that was Issued, 2 " THE COURT.nD .

3 rhe qomplamt talks about a whole variety of d:fferent 3 Othenmse T will hear frorh- _”Mﬁ,
sitesiih Setauket that are located in the whole area, none 4 "MS* BIBde-‘:ﬁ‘.I- L X
':-.=of wl?lch has to do with Empire, none of which havetode | 5 qiuckly .. 2 5 i @"
" & airth iy chents' principals 8 -THE COURT 5

[£ " 'The only entity that ended up getting a ticket 7 Mms: BIB'LQ

8 w:th sgect to this complaint that 15 two months old with 8 three thmgs, and ev iﬁ

9 respect to a nalse violation was Emprre  That is the only 9 bckets that have bee ue
~2 10 ‘qenﬂ i.Meanwhie, when _you {ook -- . 10 faEIllty. td get the &),w;i: 0. Stople

|11.~ t "* THE COURT. That was part of your Joint 11 getthe town to not’tafé 1‘2{ he

12 sub I.ss_ron 12 l:l"e:r code enfnrceﬁﬁ%e%‘%r “il
i3 '. ,:._ Ms BIBLOW. Well, actually itis a Defendant's , |13 afoul of the junsdfd:lon‘:‘a dthe’ J.u
14-; Exhiblit? 1 believe it 1s Extubit C 14 prpceediigs m froﬁt\bf "‘r:;. :

'1_1-‘5_':_' . THE COURT What are they supposed to do, ignore 15 .«sqekmg . - .‘ 5 f-f.

18,. the resident complaint because of this, quote, 16 + In‘order tor doﬁ?ﬁ(

i Y A 1nte|rTeIatmnsh|p" 17 Ilkehhood of succeSS og n ' .1,
18; . e MS BIBLOW I think what they should do, your 118 Im not gomg to repé'a ﬁa I's alt

:719.‘ ;Hono - 1 didn't mean to mterrupt you IfIdd,I 19 clearly the actwltles..

b0 -apoIoL ' . 120 I:Ic'kets to enforce a’rg
*3 . [+ TeECOURT You didnt 21 tha STB and they are.rci
. zz,' “ - ! 1 MS. BIBLOW They should ticket the entities 2 Thank you: -.se-, : *~ 5 t

2'3 - 'aboﬁ r \3hom they are complaining, and they did not do that } 23 THE COUR‘I' ": )

. 1 N When you look at the complaint and when you look {28 | Mr. CumbErlso 1l
,,ag_,the aiicgations in August and in October that are i 25 take the wait-and-<é é’ n
. ‘ 141 ] ‘ :

1 _ those letters from the neighbor, she Is not complaining 1

. ‘2 abouu activitles of the asphalt plant that Emp|re runs. 2

3 She-|s complaing about activities at adjacent companies 3
- 8 --that have ‘nothing to de with Empire. Yet, it 15 only 4

§ - Empin ¢ : 5,

.8 ° . 7THE COURT So defend it. 6 Indicate, that one of];hé'x

- 7. : I" M's BIBLOW We will But agan, this goes to T s that itis pnvate Ime—

- 8-..-.the third proig, your Honor; which Is that this town is 8 state and local Junsglctlo “%u ADD:
9 -aolng other things with respect to its code enforcement ‘e . THE COURT*‘”ﬁ%b'\ﬁv ia
10 "that.1s Imbacting our clrents 10 my point. Why don't :‘rt}tak iE
11 . L And that 5 the lind of thing that we are 11 regard ta any furthiér ;

12 lo_okm to avoid, and we believe that we have demonstrated | 12 will to wait aﬁd~see_w

13 why it Is Irfeparably harming us 13 prlbate Ilne, Whether Ii-ls a )

14 "_"‘_ ‘That 1s the issue with respect to the third 14 ralroad hne. : W_%i’ii"- ". ;

15"’ prongl "The first two prongs, the tickets 1ssued to five 16 ‘ Rf-:(:‘UT HEE&I"SO '_ ;

16 -gf the| slx.plamt:ffs because they did not sarve US Rail 16 THE CQ_UR‘[ BTy SR

17' _: :“ THE COURT The issue on the third prong 1s |17 reabouable posmon of; 53k

1§ -I|m o the Empire situation? 1Is that what you just 18 ! MR CUTHBER '-’5'*‘4}?*"']1

19‘ ‘§ard7 . 19 relqtes dlrectfy to theth

L a; 'Jf:'- MS BIBLOW No, It Is not hmited to them, Tt 20 talklng about, Ist aE'

Jf.‘__the"enforcement of thelr code In 2 manner that runs ?1 the: STB Is golng t,t_) ssu I“n
- 22" -‘:a'f_gul" .the STB's junsdiction. And that i what it is 122 uunstrucdon is pernx‘ ‘; wiiGhE

2. thé’y‘;are preempted from | 28° that there s ﬁ'ne PO \j»rm‘

24 I But if they are going to enforce their code in a 24 that you spol‘(e of b 2

25z marmer whlch Is an abuse of process, that Is certainty 25 Grefen Molntam, wcur"t:o
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Page 140 to 143 of 161 -

-7 5 ot

z - - wapt ::."\-5‘.

1'@%,. - . [
mb_-—L



M- h-.

[
-

14 .

Py,

k-
a

1 W -

1 -
a2,

.1 be' a Lole for the town to play based on l:helr"lt;cal'polrce el 1 court that thev h_,av'%é"l :
‘2. p,owers, spemfl"ally based on the sand mining that has 2 they are paylng & cons
8 _gone'on at this site 3 and that they have dn &) h
. _‘ & THE COURT  Presumably, it would be exerclsing, * | 4 All that th,gx
) wha+ver pawers it did have under Green Mountain and, 5 rqlmng agreement“5 gé_'g.% o
%6 ™ under the structure that Congress has set up, with 6 saysthat US rail |s-;%a£6'
7 know{edge of what the STB had done Because what they do 7 the property and the-cof\ ack
8 -'n_thls case is determinative of how far you the town can 8 mllllnon - -,.'.‘ f K
9 gd' Would you agree with me? ) 9 ' And 1t has . rgrmm L[os
10 MR CUTHBERTSON If this is a private line 110 can't say exactiv. huﬂ‘oné"’ fé}
1. THE COURT" As you argued before the STB, then 11 going to get 15 upito %3 ip‘ﬁ{ anee
12  you may be entitled to enforce zll your rvles and 12 The oontré‘cfsrﬁlg-gg" &T
13 regulatnons or your orénances 13 general contractor whd] 'Ts ’ £
e 4 » On the other hand, If they were found to be a .| 14 Sdls Road entity, thd entfy thts o
15 rail camer it seems to me there would be imitations and 16 AdJO gets, the sznd mme‘?g'l m
‘18 thereirmght be federal environmentai review, 2nd I think 16 “There Is anothel.
173 "that 15 what you argued to the STB 17 adreement ~That 15 tﬁe“&ﬁ
A8: . ‘MR CUTHBERTSON Your Honor, before this 18 ofithe property is s.u§
19 hear+g I mght have agreed with that statement I have 19 sand mining u1at can
W 20 to tell® you,‘ basad on the evidence that was presented 2 u Ider thls conh'ad:, thl jea_,-
. ~-2‘1_ .yes?e ay, '1 don't agree with that because T think what 21 Now, theregvs
"22: was presented, granted the nature of a preliminary 22 court that there'were
s 23 - mjuhct\nn hearing ts very fast, was a sham lease fer the 23 were'unslgne:d‘.thatiﬁ_ﬁq,
24-' propellrly . 24 agreement PR
O And 1 can explain to you why I believe that is, 25 Ther€ is 'n'c;‘q} .
'-' " I 145 : ’ . "J:.'_Jr J-.L —1};&
1 becaudse, and a sand mining agreement that doesn't mvolve +1 that at least cnnstrud'lcn ] '_*' :
2 any c?nstructlon by a rail carrier 2 the court rlghl: now ls*a::
3. I ‘Let me be specific about that because I believe 3 mlmng agreement :,‘-g
4 a tllulend of the day that this is a sand mitung operation 4 What s nec_%gtggg
,5 _thatrs seeklng to cloak itself under a federal 5 preemptlon is for them tolqy
<6 pr lpti:m 8 Thére 15 no evidence."i'lgh ﬁ i
"7 The leasc that they provided yaur Honor 1s a 7 are cunstructlng 8 rall-ff. l:ll » - A 3
' 8. ‘Iease ra 28-acre industnal site  The rent for that 8 - '
. 9 28—acre lndustrlal site that is to be paid 1s $1,000 a 9
10-;‘ yeai' _That wouldn't even cover [tha taxes for a month on 10 desist order had sonleﬁ'u
11 _this prpperty The taxes are to be pa:d by the [andlord. 11
- 12" The'tman‘t doesn t pay any of the taxes under this lease 12 : T
13 - The lease also says at any bme dunng the lease | |18 ce%se and desst ord,er,h \_- )
14 US.RarI can t—ansfer the day-to-day operations to ancther 14 | MR CUT HB i 'A
a5’ "enpty 3 doeSn t say that it has to be a rarroad 16 THE ;:Qy'
- 1'5-:,_"e'qt:ty“ -A?;d here It speafically says that ail US Reil_ 16 MR EUTﬁ BER
17 -a-t:an dd at:ths site 1s to prowide for the loading and 'l_? do wath sbopplng tl;e}b 0G Lﬁ-::;ﬁﬁ
18‘t unloadmg-of rail cars as requested by the landlord or .18 . :I'HE COUR l‘igi_._{: st
191 tﬁelr cutomer . 1 MR’ 'CUTHBE SN,
-, The lease is not for the fee :nterest In the 20 suspaons about what?&"aggp _
groperh? The Iease 15 for l.he right-of-way on the , .2t THE t’:OUIitT'h 0 '
1 .- ' 22 t.msimurtt!'nat"i:hls : {r}i
2 Now, even more treubling in this situation 1s ‘| 23 andl I'm suggestlﬁg to"' haty
24 .tﬁe excavat’on agreement The president of US Ra | was 24 =
25 he_re yesterday and he has staté in his affidavit to this 25° Dld it stOP ﬁ'ﬁip

9o 20, sheels|

’ .
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*1 S _MR CUTHBERTSON Perhaps it dld 1 . 19) ﬂl@éé& ]
- s 2 - l “rHE COURT: Yes 2 prooeedlng, dldn'tfthey?‘i 5_‘ 2 7 ...Eﬁ':};ﬂ“{‘-';
;. MR CUTHBERTSON. But m order for federal 3 Lwas mg é o -;‘f : Utteds { A3 .-.;5
‘gdere_tnption to apply, they have to'show you at least tnat 4 mght, and it seéméd‘: t? me?-' hey 0 i hug-'__. a—,‘f
lerg! preemplion would be applicable  Ard T don't 5 arclehere - " ;a'_‘"r‘:: %_:‘.7’“ S ;_-. 1*5':_‘:':_. P
6 behelre, based on the evidence they have produced, that 6 MR C.UTIiB_ER, , gyl ] f ] ;}‘._ :
- i n_fe_de al preemption I1s going to be apphcable 7 agreement with the i ér q’lj. ;’ : i 3-- - o
8« l - THE COURT Tsn't that a question for the STB? 8 THE COURT SIlls?"" 5 “:-a,- i &;:ﬁt ‘. d:-l
9~ : MR CUTHBERTSON They havepresentedhere I | 8 ' MR CUTFI‘BERTSb;]\;I( i3 VEr going . é
~10,- mean thev are asking for your rehef. They are asking 10 the present therr applrg_a:‘t‘gh e f_‘,l 3 "_':*f;,—‘;‘?' ; ""::
11‘ for A |nJunct:on your Honor * i 1n When thev:-;bel ‘:ﬁ ) . ?, :.,:e=
12 - So the question Is before you And the question 12 agreement theymo Ion‘g rs S 2 '“ﬁ'.if ;?',_'fk i
' 13' s one of hikelthood of success on the menits  And Miss 13 preemphon : : -;= -‘-:'»-‘. 'f"‘" o ,.:ﬁ - ':!:
14 Blblo sand it, before that it goes to whether preemptmn 14 Here you ha ‘ {ﬁ
15.- s gomg to apply. 15 S'IEB under a dlffere&nt y e : "5
16, -—‘_P -I* Based on the evidence they have presented, I 16 'got the STB to allo\‘r‘ Eherﬂrt?g i aflof a5 34
17 don'tlbehcve preemption 1s gong to apply 17’ bqsed on their state :'_ tIE: thatt cmig L
18' M If I cen continue, your Honor I think what may 18  at the property *, "’-{%ﬁég'f,f. f'i it :
49 zbgu ful to try and sum up, 15 to look to the Coastal 19 ThEll" attomevh'&%t‘ LLC-‘P
go é:se It IS A case you are familiar with It 1s a case 20 Road entity and UsﬁRallr ctn{a 4 ;J]'I
2_1: T'm irjtimately famiiar with 21 thtE STBon August 3, afterthe.c e
22 . % j,' *"-[n Coastal the town 1ssued a stop-work order, 22 sald well, Siils sn?.gol'n d y. -- )
123 _-:_an_d t‘v:.re was an existing operating rad facihty There 23 property Gh, ‘and hvett}_e,wa -':1 dﬁ i
_2,5 : was a findmg by this coLrt that there was going to be 24 ag'reement we sald We;h‘gﬁ o) Y
iy m:eerahle harm on that basis 25 to'be in front of you.tmiidp t hgve
‘ o 149 o g
R 1 . ' In thrs case is that 1s not the case There s 1 US Rail, oslensibly US"li'all"W
» 2 no hown stop-work order The two agenties who ostensibly 2
3 have [r\dde ihe work-stop, the STB and the DEC, are not 3 important dlfference" "-; '5' 5% A%
4 "before thls court 4 . In this cage tﬁ" hasfs s 'ﬁ_i'@
5 A The plainbiff sought to enjon the STB's cease _ 5 don't think, there s no"tasls for,- Ry EB ey
6 ,af',d desist in order in the Second Circuit  Théy were not 6 I The Hﬁsﬁ?@%ﬁﬁ
.7 sucoeésﬁll in dong that 7
8 : There 15 a long history of procedure before the ~ 8
9 -STB already in this case, as opposed to Coastal where 9
: 10 "there uas none ! 10
11 . *I Would say, though, these facts are very 11
12 \dt{fervj t from Coastal as well In Coastal you had a 12
- 13 r-I‘" tten -r'pm the DEC that said we don't have junsdlcuon, 13 anq the recurr!ng \nolatui' s, 1
' '14 "tl:leref feﬂeral preemption, based on what we have 14 according to counself‘ o
.15 qexamn ed at the facility And, as I mentioned, at the 16 firreparable harm'-'
16' ,.trme ere was a business that was up and running Your 16 '[ MR. CUTHé._
:|7 -alsd’ the mnvolvement in Coastal . 17
‘18 pe ', L "It a very different legal argument of the New 18
1%“ York aI d Atlantnc Raiload The New York and Atlantic 19
"Raﬂroa'd has the freight rights for all of Long Island 20
n‘ﬁ_es' tI'Fe entity that can use the Long 1sland Rail Road 21
-22" -tracks n "arder to move freight on Long Island  * T 122 te d}udtcahe “They :a
23 FL *Néw York and Atiantic Railroad has actually 23 ]
24 partlapated in the STB proceed-ng and made submissions in 24 pov{ers?
25 .‘.hat. pi ceedmg and tney copose the effort 25.
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,',_l"!?‘-"-_?quw (}_*ners your Honor ~ ’ i *I-1 ) E:E;
2y ! THE COURT: So If this court were to agree with 2 THE COUR 3
. . ‘\]ou‘r"lpréasnnlng, what would prevent the tawn from just 3 p secutnon’ You"ha .i‘ :ﬁ
< Jetlckeﬁng taroughout the duration of this case before 4 untf you can_ gel:a de'cls: b o

» 'the} '11'33 5 al plicatign? . ™ ;;ﬂ_’: * i '“‘:;I

: 6 . I, , MR CUTHBERTSON What would" 6 ! MR. Cl.liTl-'l‘Bg 2

7 { THE COURT- What prevents the town fromdaing | 7+ THE COUB.‘I:. s-. K|
78 ‘that? P 8 tme 'T agsumé It wllf, '—"-j
"8 ", 1i MR CUTHBERTSON: There is nothing to prevent * | 9 bé before the srB;cso- D
N ‘I_I'J fthe tbwn if you do not enjoin our actwity 10 contlnue to proseg_tu . ;_‘.|
1Y, .’ THE COURT: To'vou reaily wantto dothathere? |11 Whv isn't that trrepar : 2
127 “li MR CUTHBERTSON. It is not, your Honor -- 12 | MR. €U BE '
13 ' ~THE COURT" That s not what the state, the 13 ddfend Likéany o er. e
. .‘i4;- posit on-the state has taken, either 13 they can go two b§f'_o.'
" *4§ _*"1¢ MR CUTHBERTSON Your Honor, we don'twantto' |15 * | *  THE coua‘r-
- 18 be‘ handcuffed into being able to do nothing 16 15 a cnminal actuorr,ﬁ
17 2 (There was a pause In the proceedings ) 17 MR _CUTHBER
. 1_'8 . THE COURT Excuse me, finish your sentence 1 by the payment of'.fﬁo
. _19 ) o The court reporter-has been summoned we wil} 19 testified here -~ - J
20", take a‘shprt break and when he comes back we will resume |20 ! THE COURT
2 thls gliment . 21 ish criminal proceqé&l g
. 22 :ia‘fm CUTHBERTSON  Sorry for the interruption. 22 ., MR o.m-‘iﬁ RTS
.glust'—fpr y0ur line of thought if you would. 23  thi normally resu’lﬁ'lat"i" the
24 "j ‘_ 1o 'There 1s the patential here that the STB 1s 24 acquittal As the' ".i
“m’ojnqta allow the plaintiffs the imited abibty to move 25 sald, they don't seel,cf‘n‘o_p:
‘,T‘ Lo 153 ! R
* 1., forward‘wuth construction * Construction that we don't 1 a1 sentenoe mposeg?;n-
- 2 belle\‘e WIII be -- 2 l "THE- COURT "'So' 2
3 * THE COURT. So why don't you wait and see what 3 a ﬂne against the c&l'pora i _
4 they and then you are dealing with a definite rather 4 corporatlon to jall I:I‘f’} EEEI‘;{
- 5 than ypothetlcals - 5 thal: your pos:tlon?. Al
K] '—.' < % 47 The two of you are dealing with hypotheticals 6 | MR CUTHRERTSY
7 'J.d y%wu are asking this court to anticrpate everything, 7 statement of the pq?g";fa;ﬂi £
-8 \_fy‘hen |_;_hl‘= is the excluslve agency that has been designated 8 ! THE COURT:
~9..by Co gress to deal with the very issue that you are 9 up‘:-‘ ?
N 10 talkl_ng about 10 MR' CUTH?_‘_‘ !
:11 +4 "1+ MR CUTHBERTSON ‘Your Honor -- 1 when we Submit ﬁndln
i 12 ~ |, THE COURT: The extent to which there is local 12 THE COURT'?IF
13 -cont;'ul over ordinances and the project. 13 be very mterestec! !{:l
1 14’ e IMR CUTHBERTSON: What I'm dolng s resistinga | 14 . MR QU -
15 =~prong of an injunction that they want that would bind my 15 3 THE COUR];:
| 16 ~j’-hf'-1df In.t the event what [s now speculation comes topass . |16 ! . MR.’_?;ifﬂle 3
17 ° THE COURT, We are going to take a break and you 17 just, your Hano‘r W Y,
18 ..-can P k‘up after 18 Andisthis just the tuwn, I [
1977 : % (Rec&cs taken from 12°35 pm until'12.50pm ) ‘(19 THECOU .‘JEY
iﬁ;f‘:t, N .,TI-TE COURT Back on therecord - - |20 the[tgwn is mtéradred |
G MR CUTHBERTSON I will bnng it to a close 2t MR CUTt_jB' 'r-'
22 5 We zalked about success on the merits 22 oonclude your Honor e
23 v In terms of irraparable harm  With respect to 23 | Thank vou Tl
=z4 the ecqno‘m:c harm arguments that are made' here, the st8 (24 THE COURT,
25' whas “al 'hdy rejected the notion that there is Irreparable = -] 25 | MS ‘Blfsi.(_)



-

-

, 0 T, & ﬁéﬂ;‘, . ‘%
Lo 158 ¥
feyq f ", Your Honor, I just want to address a few pmnts 1 '5
. 2.» raised by VMr Cuthbertson 2 ]
-3 Ny A Wlth respact to his claim that this 15 a sand 3 1
2l h*mlmng opcration and not a ren'road  First of all, 1 4 spur-- s -;, -s;!!
;woul’d like to say the tesiimony yesterday clearly 5 THE COL}E'I&-:EO &
g estatllshed what was happening at this facility 6 didn't see a"nvthmg;‘fgﬁgre'_ & i
7 __ , We had testimony from Mr Hall that it is a rail 7 this would be 2 rallFéa 5
-'*‘8 cﬂr;y and going to be a rail facility and not a sand 8 M5 BIBLO\N;:' P -}
9 op?rat{on Mr Cuthbertson can recast the excavation 9 ' THE CQURT- @"b N
10 | *agreement any way he wants, but he did it incorrectly 10 MS. BIBL, £ ':,- ' :'"..al
1" . You have to excavate 'n order to bring this n . It Is the Sf'Bs, i
12 _property down to grade You had the testimony of Mr Hall |12 may not be ari exe?# .SP) r e ',%él _%;
13 ag to]why that was being done  You have In the record the | 13 tHIat 153 ruhrig' f6r- B i \;‘;'-g
14 schematu: of the plan  We have testimany about the 14 court And that IS &,h_y-; i E:a"‘::::
15 . purchase of locomaotives We have testimany about the 16 yqur Honor. e {L -\ __r""_',-e;
18, - pum4a5e of 104 rail cars We have testmony about 16 Thank you P
17 mteracl:lon with the Long Island Rall Road and New York 17 ' THE COURT
18 and tlantic to put a switch in to have an interchange 18 Now, iroqﬁﬁlan t'é:
'_|9 agre ment . 19 fact and concluslo :
-_ 20 ° '_‘ 3 |.” These are all part and parcel of operating a 20 How much
21 ~ralt faullty, not a sand mine operatlon, your Honor 21 yolur cutatlons to the- 22
22 . | THE COURT Did you mention the locomotives? | : Thisls why“tEE 0 ‘«'4-”
23 L M$ BiBLOW. Two locomotives 1thoughtihad |23 to'me, because it ta TE
-24 o ‘_ - And s0 to suggest otherwise I think is Just 24 Décember 13th date" 44} :-g;’-?
cAs 'disindefiuous, quite frankly This 1S a rai operation 25 | MR CU[HBEﬁ
“"f 1 R .. 157 ! ey
. 1 "And It is being done by US Rail, a Class ILI shortine 1 adjourned C';':._,,;. o
2 ~ra|lron that Is authorized by the STB already. 2 ' Thpes Weem_,hkorbf 6O
3 o With respect to the question about what the town 3 ' THE COUI§T ~Thre ;2]._
,4 , Is or I5.not willing to stipulate to, that seems tobe a 4 Do you wan} B EA?
<8 ' movirng target, quite frankly, and that 1s our concern 5 reply? *,' .
6, "_* L Yesterday they said one thing When they were 6 : MS, BIBLOW ?ﬁ 1 ""?t_,
7 “félkan ab&ul: we had this apphcation, they said they 7 transcript " o ,:;" 3 SAr
8 would do somethlng else It seems, absent this court 8 ' 1 assume We,ne_g
g -enterrhg an order telling the town what 1t can and cannot 9 (ite the record ’ ’.a- -
10 - dmduv{lng this itenm period, we have no guarantee that 10 ! THE COURT ;Islé\qg
11 - they will'live up to any representations they have made 11 of the transcrlpt?’ . @I N
12 bec'hure they 1ust -- ' 12 : MR - CUT] HﬁER.'I:SE) A *E )
' 13 &, “THE COURT Iintend to rely on the town's 13 MS BIBLO L
14 posnthn to the stipulation, that they are willing to hold 14 _ Just so I’ 3 .L :
5 off w:th regard to any further tickets of any of the 15 sothatmy dlents, p DR
16 plalnt rrs and any prosecutton with regard to any of the 18 very clear . ,f % =-:.¢— O
17 prese trckets, with the exception of Empire, unti! there 17 | Is thls cou;Efqp ; fi’lf ;
18 :ls I d Eis10n on this application - 18 mcorporates the m\}f iatio)
2~ 1. MR CUTHBERTSON' That's comect. Unbi there |19 tlcldets and ng furtheE h 3
15 3 decision on this application 20 & THE COURf‘ s
250 [ ¥S BIBLOW Andthelestthing Iwouldiketo 121 word. | {-“
224 clarifv With respect to the November 16th decsionand |22 . | [ don knoW/H
237 'Illéélnhood of success. 23 that somethmg else:'fIsl
24es 4, | That decision was dealing with whether or not we {24, It seems to mg thgt\IS' wi]'rl
25 were |ILE‘V to succeed as an exempt spur Nothing as to 25 i MR 'CUTHB_ ER
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resentation. 1will send a fetter 1o my chent to that -
gffe'?t', that that is exactly what 1s to happen I don't

'8 teel fll'lere i1s the need for the entry of an order

I

e

VS BIBLOW If T may suggest because as I sald

- ,-:‘ﬁ_e_ I'ilavé' been hearing dfferent things from town, the town

“.ie 6 'boar'd: 1s charging In January, I would be certzinly much

.

9. %
10° you wauld 'oo< something In writing, a stipulation, and I
11 . would be giad 0 sign it  But counsel has made the .
12 . représentation that he has

13-

14, °n
15, “now lwe'are going to have an order reported that the town
18, 'ls-fe?trélned for a time penod, and there Is going to be
17 - s'o_m?thmg imputed to that

18.

7 fﬁ&l’f ‘comfortable If that letter was so ordered by the
"8 .coil

T' “ THE COURT" Why don’t you draw something up if

MR CUTHBERTSON I really don't think it s
ssary This Is a case that has been in the media. So

. I don't think that that is necessary I'm

-

'l_9.-|ﬁ'1ak‘ng a representation In open court. I don't think a
- 20 », sign ad 'o'rqer that becomes a public document 1s something
.2t -that |s necessary

27
v mi—ilel:, and If there 1s any need for mtervention, I'm

- TIIE COURT Why don't the two of you Eilscuss it

‘24> always avaiable

t Anything further from either side? Decislon

- .“:':E'g’

)

1681

q(Proceedmg;; con;:luded at1pm )
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ULNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NLW YORK
X

SILLS ROAD REALTY, LLC, US RAIL CORPORATION,
WATRAL BROTHERS, INC , PRATT BROTHERS, INC..
ADJO CONITRACTING CORP AND SLIFOLK &
SOUTHERN RAILL ROAD LLC,

07-CV-4584 (TCP) (ETB)
PlantifTs,
-against-

THE TOWN OI' BROOKHAVEN,

Defendant

PROPOSED FINDINGS OF FACT
AND CONCILUSIONS OF LAW
SUBMITTED BY DEFENDANT TOWN OF BROOKHAVEN

Law Offices ot Mark A Cuthbertson
Attorney for Defendant Town ot Brookhaven
434 New York Avenue

Huntington, New York 11743

(631) 351-3501
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PRELIMINARY STATEMENT
Defendant Town of Brookhaven (“Brookhaven™) submuts the within findings of fact and
conclusions of law 1n opposttion to the application for a preliminary injunction by Plaintffs Sills Road
Realty, LLC (“Sills™). US Rail Corporation ("US Ra:l™), Watral Brothers, [nc (“Watral”), Pratt
Brothers, Inc (*Praut™), Adjo Contracung Corp (“Adjo™), and Suffolk & Southern Rail Road LLI.C
(Sulfolk™) (hereinafter collectively referred to as “Plaintiffs™) Plaintiifs arguc that the [nterstate
Commerce Commussion Termination Act of 1995 (“ICCTA™) preempts the Town of Brookhaven

(" lown™) from enforcing its local zoning repulations  As set forth below, these arguments are without

any legal menit

PROPOSED FINDINGS OF FACT

Brookhaven respectfully submits the following proposed findings of fact with regard to the
1ssucs raised at the preluminary injunction hearing held on December 5-6. 2007
The Plaintiffs

1 Sulls Road Realty, LLC (*S1lls™) 1s a New York limited hability corporation that vwns
the rcal property (“Property™) on which the proposed rail terminal (“*Rail Termuinal™) 1s to be located
(Tr 52) US Rail Corporation (*US Rail”) 1s an Ohio corporation with a place of business in Toledo.
Ohie and 1s also an existing Class 11! short line railroad authorized to operate by the United States
Surface Transportation Board ("STB™) (Ir 15) Adjo 1s a New York corporation that is the gencial
contractor for the construction of the Rail Termunal (1r 25) Watral and Pratt aze New Yorh
corporations and subcontractors of Adjo for the construction of the Rail Facility (Tr 66) Suffolk 1s a

partner tn Sills and was mitially formed 10 become a common carrier but never received such status

(Tr 59)
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2 Sills was formed by strategic partners who include AD Collins. a large upstate quarry
company, Suffolk, Adjo and two unnamed individuals who are in the asphalt business and have a
significant need for stone in the production of asphalt (Tr 58-59)

Historv before the STB

3 Prior to commencing this action, Plaintils made several filings with the STB, which
are sct forth in detaul at Joint Exhibit | (hereinatter “Jk-1"") Those proceedings culm:nated in a
decision by the STB dated October 12, 2007 (“October 12 Decision™), which direcied US Rail,
SulTolk, Sills, or any other related entity conducting rail construction at the Property to immediately
cease from such acuivity and cither obtaun authority from the STB or an STB decision (inding that such
activity does not require STB approval (JE-1, Tab |, Exhibit A)

4 The history of the proceedings 1s summarized below and at length 1n a subsequent STB
decision, which denied Plainufls™ request lor a stay of the October 12 Decision  (JE-1, I'ab 6, Cxhibit
B)

5 On May 18, 2007, Suffolk filed a verified notice of exemption from construction
authority pursuant to 49 USC §10901 and 49 CFR §1150 31 and indicated that Suffolk has reached an
agreement with Sills for the lease and operation of railroad trackage and facilitics cuirently being
constructed at the Property (JE-1,Tab 6, Cxhibit B,p 1)

6 On June 1. 2007, the STB 1ssued a decision indicating that. based on SutTolk’s intent to
provide for-hire scrvice over trackage, 1t appears that Sills was constructing a “hine of railroad™ subject
10 the STB’s junsdictton /d It noted that under 49 USC §10901, STB authority 1s required to
construct a hine of railioad and that Sills has not sought STB autharny for this constiuction /o
Suffolk was directed to file supplemental information by Junc 21, 2007 describing its construction
activities on the trackage Jd

7 On June 1§, 2007 Suffolk informed the STB that due to a change 1n circumstance. it

had decided to withdraw 1ts Notice of Exemption (JE-1, l'ab 6. Exhibit B, p 2)
2
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8 On July 12, 2007 and July 25, 2007. an attorney tor US Rail advised the Defendant. in
letters to the Town Attorney, that he represented US Rail, an Ohio based company and common
carricr short line railroad operating pursuant to authority granted by the former ICC now the S'1B
(JE-1, Tab 7, Exhibit A. Exhibits C&D) ['he letter stated that US Rail has leased the Property and
intended to construct and operate an * exempt spur” within the meanming of 49 USC §10906 Id

9 On August 13, 2007, the STB 1ssucd a decision denying Suffolk’s request to termuinate
the proceeding and directed Suffolk to {ile the information required by its Junc | decision (JI=-1, Tab
6. Exhibit D) ‘L'he STB’s decision explained that if for-hire service was intended for the trachage
beng constructed, STB authonzation for the construction 1s required under 49 U S C 10901 as well as
an environmental review under the National Environmental Policy Act  fd

10 In 1ts August 13. 2007 decision the STB warned

‘The 8TB increasingly has grown concerned that persons using the notice of

exemption procedures to obtain authority tor the lease or other acquisition and

operation of a railroad line may not be making a thorough review of their

circumstances prior to filing a verified statement that a proposal should be

exempted from environmental and historic reporting because the thresholds wall

not be met  Suffolk filed such a statement, but failed to provide any cxplanation

in 1ts notice of exemption as o why the anticipated movements of intermodal

contamners and up to 500,000 tons of construction aggregates would not meet or

exceed the STB’s 3 train per day threshold for environmental documentation

Nor did Suffolk explain why the anticipated increase in truck traffic would not
meet or exceed the STB’s thresholds

Id

11 On August 23, 2007 Suffolk filed a response and stated that Suffolk and Sills never
concluded an agreement or other relationship with respect to the lease, construction. or operation of
the rail facility and Sills never undertook any construction of rail facilities at the location (JE-I,
Tab 6. Exhibit B, p 1) {emphasis added)

12 Thereafter, the STB, 1n a decision dated September 25, 2007, allowed Suffolk to

withdraw its Notice for Exemption "because Suffelk had stated that neither it nor Siils had undertaken
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any construction of rail factlities at the Sills Road location or consummated any agreement with Sills
Road to lease or operate over the proposed lracks-lge " (JE-1, Tab 6, Exhibit B.pp 1-2)

13 On October 2, 2007, the STB received a letter from the Defendant concerning a
proposed rail facility being constructed on the Property (JE-1, Tab 1. Exhibit C. p 2) This followed
a newspaper account indicating that PlainufTfs had cleared 18 acies of land and excavated mountains of
sand (estimated at approximately 30,000 cubic yards of sand with a value of between $330,000 and
$750,000) at the Property (JE-1, Tab I, Exhibit D, Exhibit B)

14 Based on the new evidence that rail construction might be occurring or contemplated
on this property, and because no parly had sought construction authority, the STB 1ssucd the October
12 Decision ordering the partics to cease all construction activities and made US Rail a party to the
procecding pending before it {(JLC-1, Tab I, Exhmibit C, p 2)

15 US Rail and Suffolk filed petitions asking for a stay and administrative reconsideration’
of the October |2 Decision on October 18, 2007 and October 26, 2007, respectively

16 In a decision dated November 16, 2007, the STB denied the petition for a stay,
explaining that the petitioners had failed to make a strong showing with respect Lo the factors to be
considered in 1ssumng a stay, which include (1) whether there 1s a strong likelihood that petitioners
will prevail on the merits, (2) whether petittoners will be irreparably harmed n the absence of a stay,
(3) whether 1ssuance of a stay would substantially harm other parties. and (4) whether 1ssuance of a

stay would be in the public interest  (JE-1, lab 6, Exhibit B)

The STB and Second Circuit Deny Plaintiffs’ Stay Request

" The petttion for reconsideration was ultimately denied in a decision dated December 20, 2007, based on grounds
nearly 1dentical to those articulated to deny the request for a stay  Suffolk & Southern Raif Road LLC - Lease and
Operation Exempiton — Sills Road Realty, LLC S1B Finance Docket No 33036, WL 4466696 (STB December 20,

2007)
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17 The STB's decision denying a stay indicated that petitioners were unlikely to succeed
on the menits of their argument that no STB authority or NEPA review was required (JE-1, Tab 6,
Exhibit B, pp 4-6)

18 [n analyzing the irreparable harm argument advanced in the petition, the STB
commented that “[p]cutioners™ claim of opportunity costs and construction costs are strictly monetary
in nature Alleged monetary damages, even if proven do not constitute irreparable harm ” (JE-1, Tab
6. Exhibit B, p 6) (citations omitted)

19 In evaluating the “public interest” criteria required for a stay, the STB noted that
“|wlhile petitioners cite the need for more freight facilities on Long [sland, the October 12 Decision
does not prevent the tacility from being constructed once appropriate approvals are obtained  Thus,
any potential public benefit could still be realized Instead. the public interest 1s better served by
precluding the potential evasion or misuse of the Board's processes that could result from allowing the
construction and operations proposed here to proceed without the license and NEPA review that
appear to be required ™ (JE-1, 'ab 6, Exhibit B,p 7)

20 On November 9, 2007, with the pettion for reconsideration sull pending with the STB,
Sulls, Sutfolk and US Raul filed a petition for judicial review of the October 12 Decision in the United
States Court of Appeals for the Second Circuit. requesting a temporary restraining order and a
preliminary injunction to allow construction activitics to continue  The Second Circuit denied the
request for a temporary restraining order on November 13, 2007 and thereafter disnussed the petition
for Judicial review. on the grounds that the October 12 Decision was not final  (JE-1. Tab 10)

Plamntiffs’ Request for a Prehminary Injunction

21 Plaintifts commenced this action secking to preliminarily enjoin the Town from taking
any action to prosccute appearance tickets 1t 1ssued to Plaintiffs on October 4, 2007 (“Tickets’ ) or
from 1ssuing further tickets Plaintiffs also sought to enjoin the Town from “taking any other action to

interfere with or obstruct Plaintiffs’ construction and operation of” the Rail Terminal Order to Show

5
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Cause.p 2 In seeking this prelminary injunction, Plaintiffs alleged that * [p]rosecution of the
Appearance Tickets and/or imposing a requirement that the Brookhaven Rail ['erminal submit to
Defendant’s permitting processes have resulted in delays to the construction of the Brookhaven Rail
1 ermunal with attendant damages — all of which are trreparable  Order to Show Cause, Affidavit of
Gerard Drumm 429

Plaintiffs” Evidence of “*Rail Construction™

22 US Rail claums that 1t 1s obligated to construct and operate a rail facility at the Pioperty
pursuant to a document entitled “Railroad Operating Agreement and Property Lease™ ("Agreement™)
{Lxhibit 7) (Tr 20}

23 Under Paragraph 3(b) of the Agreement, US Rail “will pay annual rent 1n the amount of
onc thousand dollars ($1,000) per year during the term of this lease, including any renewal periods ™
(Fxhibit 7, ¥3(b))

24 Under Paragraph 3(c) of the Agreement, in the event ol early termination, Sills will pay
all of US Rail’s reasonable costs of termination, including costs of moving US Rail’s equipment from
the Premises (Exhibit 7, {3(c))

25 Under Paragraph 4 of the Agreement, Sills will pay US Rail ten thousand dollars
($10,000 00) upon exccution of the Agreement (Exhibit 7, §4)

26 Under Paragraph 9 of the Agreement, Sills shall pay when due all taxes imposed with
respect Lo the Leased Assets during the term of the Lease, other than US Rail's income taxes  (Exhibit
7.99)

27 US Rail also alleges that an Cxcavation Agreement dated August 7. 2007 (“Excavation
Agreement™} (Exhibit 8) and a “proposal” for construction (“Proposal”™) (Exhibit 10) evidence its
obligation to construct a rail facility at the Propeny

28 The Proposal, which allegedly delineates the construction work and improvements Lo

be performed by Adjo has a total price tag of $5,450,000 {(Exhibit 10)
6
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29 The Cxcavation Agreement 1s between US Rail, Adjo as ‘Contractor” and Sills as
Owner” and provides 1n the {irst and second Whereas™ clauses, that the US Rail has contracted with
the Contractor, Adjo, for the improvement of the subject properties and the installation of the Rail

Terminal (Exhibit 8.p 1)
30 Paragraph 1 of the Excavation Agreement also provides that

“US Rail agrees to retain Contractor, on the terms and conditions set forth in this
Apreement, to cxcavate 1n, on, and under the Subject Properties and to remove all
matcrials, and any products dertved from such maternials (collectively, “Bank
Run”), from the Subject Properties Contractor shall use its best efforts to
conform its operations on the Subject Properties during the Term hereof and to
perform its oblhigation hercunder in comphance with the excavation and site
preparation plan in effect from ume to ime (the “Excavation Plan™) [For all
excavation and site preparation work hereunder, Contractor shall be enutled to
recover, from the proceeds of the sale of Bank Run the greater of (1) $ 3,000,000
plus ten percent (10%) thereof for overhead, ten percent (10%) thereof for profit
and five percent (5%) thercof for management (collectively, the ~25%
Allowance™) or (i) all of Contractor’s Costs, as hereinafter defined. plus the 25%
Allowance, provided, however, that. with respect to Contractor’s Costs that are
subcontractor costs, the 25% Allowance shall be ten pereent (10%) ™

Exhibit 8, §1
31 Paragraph 4 of the Excavation Agreement provides as follows

*“(a) For all Bank Run, Contractor agrees to pay. or provide payment, to Owner (1)
Six Million Dollars ($6,000,000) (the Base Payment™) plus (1) fifty percent
(50%) of the excess (the “Excess Payment™). if any, of all Revenues (as
heicinafter defined) over Contracior’s Expenses (as hereinafter defined) The
Base Pavment shall be paid 1n installments as sel forth in Exhibit B hereto The
Excess Payment shall be paid within sixty (60) days (ollowing the end of the
Term or carlier termination ol this Agreement Quantitics of Bank Run extracted
from the Subject Properties shall be determined using Owner's scales installed on
the Subject Properties  (b) For the purposes of this Agreement, {1} "Revenues™
shall mean the gross revenues derived from the sale of Bank Run and all other
gross revenues derived from the excavation and site preparation of the Subject
Properties and (11) ‘Contractor’s Expenses” shall mean all documented costs of
Contractor 1n performing its obligations under this Agreement (“Costs™). an
allowance equal to twenty five percent (25%) of Costs and the Base Payment
actually paid to Owner Owner shall have the right from time to ime to inspect
Contractor’s books and records to confirm any determination of Revenues or
Contractor’s Expenses (c) Owner agrees to allow Contractor to remove an
indeterminate quantity of Bank Run from the Subject Properties, with no annual
or cumulative maximum quantities, imited only by the requirements of the
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Excavation Plan and the depletion of Bank Run reserves on the Subject
Properties ™

Exhibit 8.9 4

32 Gabriel Hall ( ‘Hall™), President and CEO of US Rail imitially testified that US Rail was
doing the construction at the Property via its hiring of contractors (Tr 38) Mr Hall produced the
Proposal (Exhibit 10) for construction work at the Rail Terminal to be performed by Adjo and claimed
that the Proposal was adopted into the Excavation Agreement (Tr 39)

33 The Excavation Agrcement contains absolutely no reference to the Proposal The
Proposal also does not contamn any reference to US Rail but rather indicates that 1t 1s a “Bid To Sills
Road Realty ™ (Fxhibit 10)

34 Hall testificd that he had written some checks to Adjo for their construction work but
could not tell whether the method by which Adjo was being paid was by selling materials being pulled
out of the site and was not aware that Adjo was being compensated for and allowed to sell the material
they took out of the site (Tr 43)

35 After reviewing the Excavation Agreement. Hall acknowledged that Adjo appears to be
permitted to sell the matenial from the site but could not confirm that this was how they were being
paid despite having reviewed and signed the Fxcavauon Agreement on behalf of US Rail (Tr 44)

36 all acknowledged that there was nothing in the Tickets directing US Rail to stop
construction {Tr 41)

37 Gerard Drumm 1s CFO and General Counsel to both Sills and Suffolk {Tr 52 & 62)
He acknowledged that there was no cease and desist language in the Tickets (Tr 73)

38 Empire Asphalt ( "Empire™) 1s an asphalt company that 1s owned by Adjo, Watral and
Pratt, which 15 located approximately 20 miles away from the Property (Tr 75.77 & 106) Atthe

hearing, Plaintilfs attempted to establish that tickets were 1ssued to Empire (Exhibit 6) in retribution
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for Plamntiffs’ activities at the Property and with knowledge of the fact that some of Plaintifts were
partners in Empire (lr 75-84)

39 An investigator for the Town Attorneys Office of Defendant, Brian Tohill, testified that
he was responsible for 1ssuing the tickets to Plamntiffs and tickets to Empire and he did not know of the
connection between Empire and Plaintiffs (Tr 98) He further testified that the uckets 1ssucd to
Empire were not 1ssucd tn reprisal for activities at the Property but were based on complaints received
from a constituent tiving in the vicinity of Emptre on or about September 28, 2007 (Tr 99 & 105)

(Exhibit C)
PROPOSED CONCLUSIONS OF LAW

POINT I

THIS CASE SHOULD BE DISMISSED
BASED ON YOUNGER ABSTENTION

This action should be dismissed based upon the principles of abstention cstablished by the
Supreme Court in Younger v Harris, 401 U S 37 (1971) In Younger, the Supreme Court hcld there 1s
a “lederal policy tarbidding federal courts from enjoining pending state criminal proceedings except
under extraordinary circumstances ” Jd at 46 As the Younger Court noted, “the normal thing to do

when federal courts arc asked to enjoin pending proceedings 1n state courds 1s not to 1ssue such

mjunctions ” Id at 45
In applying Younger, the Second Circuit has stated

[Flederal courts should generally refrain from enjoining or otherwise interfering in ongoing
state proceedings This principle of abstention 1s grounded 1n interrelated principles of comity
and federalism Both considerations require federal courts to be cognizant that the National
Government will fare best 1f the States and their institutions are left free to perform their
scparate functions in their separate ways  In recognition of this balance of interests, Younger
generally prohibits courts from taking junisdiction over federal constitutional claims that
mvolve or call into question ongoing state proceedings so as to avoid unnecessary friction

Spargov N'Y State Comm'n on Judicial Conduct, 351 F 3d 65, 74 (2d Cir 2003) {citations omitted)
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the Second Circuit has consistently apphied Younger to reject inappropriate attempts to enjoin
state criminal proceedings  Citizens for a Better Environment, Inc v Nassau County, 488 I 2d 1353,
1358 (2d Cir 1973), Schlagler v Phillips, 166 F 3d 439 (2d Cir 1999), Hansel v Town Court, 56
F 3d 391 (2d Cir 1995) In Citizens for a Better Environment, scveral plaintiffs sought 1o enjoin a
county’s enforcement of appearance tickets 1ssued for violation of an anti-solicitation ordinance
Cutizens for a Better Environment, 488 F 2d at 1358 Violation of the ordinance in question was
punishable by a fine not exceeding $250 or imprisonment, or both /d Applying Younger, the Court
held *“to the extent the individual plaintiffs are seeking to enjoin the criminal actions against them,
Younger must control ” Jd at 1359 Simularly, in Schlagler, the plainuff was 1ssucd an appearance
ticket charging him with a violation of the New York State Penal Law for placing racially-offensive
stickers throughout a caté Schlagler, 166 F 3d at 439 Schlagler sought an action to enjoin the
pending criminal proccedings claiming that the ticket violated his constitutional right to free speech
Id The Second Circuit held that an injunction should not be granted insofar as “abstention 1s required
absecnt a suggestion that a prosecution was ‘brought 1n bad faith or 1s only one of a series of repeated
prosecuttons’” reasoning that the constitutionality of the statute could be addressed in Schlagler's state
criminal prosecution fd at 443 (quoung Younger 401 U S at 49)

While Citizens for a Better Environment and Schiagler involved constitutional claims. the
United States Supreme Court places preemption claims on the same footing as other federal
constitutional claims {or abstention purposes New Orleans Public Service, Inc v Council of the Crty
of New Orleans 491 U S 350, 365 (1989)(“[t]here 1s no greater (edcral interest in enforcing the
supremacy of federal statutes than in enforcing the supremacy of expheit constitutional guarantees,
and constitutional challenges to state action, no less than pre-emption-based challenges, call into
question the legitimacy of the State’s interest in its proceedings reviewing or enforcing that action ™)

In applying Younger abstention courts ‘’'must determine (1) whether there 15 an ongoing state

proceeding, (2) whether an important statc interest 1s involved. and (3) whether the federal plainuff

10
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has an adequate opportunity for judicial review of his constitutional claims during or after the
proceeding * University Club v City of New York, 842 F 2d 37, 40 (2d Cir 1988) (quoting Chi st the
King Regional High School v Culvert, 815 F 2d 219, 224 (2d Cir), cert demed. 484 U S 830, 108

S Ct 102,98 L Ed 2d 63 (1987)) An cxception to Younger provides that even if all three factors
point toward abstention, a federal court may still intervence 1f a plaintiff demonstrates bad faith,

harassment or any unusual circumstances that would call for equitable relief Spargo, 351 F 3d at 75,
n Il

I'he lickets are a part of ongoing State Criminal Proceedings

Plaintiffs seek to enjoin a criminal proceedmg2 (Tr 106-111) The Tickets read *“lhe People
of the State of New York v ™ a number of the Plaintiffs named herein and there was testimony that
many of these Tickets arce considered misdemeanors  (Exhubits 1-3)(Tr 109) As such, there can be

no sertous argument that the Tickets are not a part ot an ongoing criminal proceeding

The Tickets arc a part of State Crimmnal Proccedings that
Implicate Important State Interests

“There 15 no question that [an] ongoing prosecution implicates important state interests

Davis v Lansing, 851 F 2d 72, 76 (2d Cir 1988) Protecting the health, safety and wellare of the
public through enforcement of local ordinances 1s an important interest  In fact, this Court has held
that the nght of a municipality to “regulate land use and enforce its regulations through crimmal and
civil enforcement actions implicates important state interests * Sendlewski v Town of Southampton,

734 F Supp 586, 591 (EDNY 1990)

The State Proceedings Provide an Adequate Forum for Plaintiffs to Raise anv Federal Claims

2 There was some discussion at the hearing as to whether the Tickets were cniminal or civil in nature (Tr
106-108) Evenif the tickets were considered civil in nature, abstention would still apply insofar as Younger has
becn extended to state civil or administrative proceedings See J¥ashington v County of Rockland, 373 F 3d 310,
318 (2d Cir 2004), Diamond "D" Const Corp v McGowan, 282 F 3d 191, 198 (2d Cir 2002), Sabrina v Jones,
1988 U S Dist LEXIS 15289(2d Cir 1988)
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Plamntifts asserted at the hearing that this Court 1s “better equipped to deal with federal
questions of preecmption than a local district court ™ (Tr 129) ‘This argument clearly runs afoul of the
notions of federalism and comity articulated in Younger Spargo, 351 IF 3d at 74 (noting “'the vital
purpose of reaflirming the competence ol the state courts, and acknowledging the digmity of states as
co-equal sovereigns ) Moreover there arec myriad examples of state courts, including district courts,
adjudicating federal or constitutional questions See e g People of the State of New York v Sposito,
126 Misc 2d 185.481 N Y S 2d 613 (Suff Cty Dist Ct 1984)(holding a portion of Brookhaven Town
Ordinance §85-421A unconstitutionally vague), People of the State of New Yorkv Mendelson, 15
Misc 3d 925, 834 N Y S 2d 445 (Nass Cty Dist Ct 2007)(holding town ordinance violative of the
First Amendment), People of the State of New York v Free, 169 Misc 2d 407, 646 N Y S 2d 961 (Suff
Cty Dust Ct 1996)(holding an anti-noise ordinance does not run afoul of constitutional vagueness
standard)

There 1s No Evidence of ITarassiment or Bad Faith Prosecution

Plaintifts sought to establish that tickets were 1ssued to Empire 1n retribution for Plaintiffs’
activities at the Property and with knowledge of the fact that some ot Plaintiffs were partners
Empire (Tr 75-84) An investigator for Defendant testified that he was responsible for 1ssuing the
tickets to Plaintffs and tickets to Empire and he did not know of the connection between Empire and
Plaintiffs (Tr 98) He further testified that the tickets 1ssued to Empire were not 1ssued in reprisal for
acuvities at the Property but rather were based on complaints received from a constituent living in the
vicinity of Empire on or about September 28, 2007 (Exhibit C)(Tr 99 & 105) It was also
established at the hearing that the Empure facility 1s located appraximately 20 miles away from the

Property (Tr 75, 77 & 106) In sum, the Tickets were not 1ssucd 1n bad farth or o harass the

Plamtiffs

12
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POINT I1

PLAINTIFFS LACK STANDING

Plaintiffs lack standing because this Court cannot grant them relief that would redress the
alleged harm  Even a complctely favorable decision by this Court, which would enjoin the
prosecution of the Tickets, the 1ssuance of additional tickets and forhid any Town efforts to impede
construction, would not redress Plaintifts’ alleged injury (their inability to continue construction) since
the STB cecase and desist order (October 12 Decision) s still 1n effect and will not allow construction

It 1s an “irreducible constitutional minimum of standing” that (1) the plaintiff sufter an injury
m fact, which s “an invasion of a legally protected interest which 1s concrete and particulanized and
actual or immunent rather than conjectural or hypothetical™, (2) there be “a causal connection between
the injury and conduct complained of”” so that the injury 1s “fairly traceable to the challenged action of
the defendunt and not the result of the independent action of some third party not before the court”,
and {3) 1t be “likely, as opposed to merely speculative, that the injury will be redressed by a favorable
decision " Lwanv Defenders of Wildilife, 504 U S 555, 560 (1992), Ziemba v Rell. 409 F 3d 553,
554 (2d Cu 2005). N Y Coastal P'ship, Inc v United States DOI, 341 IF 3d 112, 116 (2d Cir 2003)
“Without a plaintift’s satisfaction and demonstration of the requirements of Article |11 standing, a
federal court has no subject matter junisdiction to hear the ments™ of a plainuf®s claim  Cent States
Southeast & Southwest Areas Health & Welfare Fund v Merck Medco Managed Care, L L C, 443
[F 3dat 181 (“Where the relief sought would not resolve the entire case or controversy as to any
party, but would merely determine a collateral legal 1ssue governing centain aspects of pending or
future surts, a declaratory judgment action falls outside the constitutional definition of a *case’ in

Article 111 *) See also, Jenkins v United States, 386 ' 3d 415 (2d Cir 2004)

i3
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The Second Circuit has dented standing when the court could only speculate whether the
remedy plainuffs sought would redress their purported injurics N Y Coastal P 'ship, Inc v United
States DOIL 341 F3d 112 [In N ¥ Coastal, the Plainu(fs sought to compel the Department of the
Interior to implement the Fire Island intertm Project (“FIIP™) or take affirmative steps to combat shore
erosion on Fire Island Jd The Court held there was no indication that implementation of the FIIP
would ameliorate Fire Island’s erosion problems and dented plaintiffs’ standing becausc the remedial
cffect of the requested relief was speculative /i at 116

PlaintiiTs have only made conclusory allegations about the impact of Defendant’s actions in
1ssuing the Tickets [hey claim that “Decfendant’s actions have a direct and immediate impact on the
construction and operation of the Brookhaven Rail Termal and impose actual concrete injury upon
PlaintiTs (Complaint §36) and that they have “suffcred and, absent prehiminary and permanent
injunctive relief, will continue to suffer irrcparable harm by reason of Delendant™s improper conduct ™
(Complaint, 450) They further allege that Defendant’s ilegal actions have and will cause them
ecanomic harm due to the construction delays for the Rail Termmal DBased on these alleged illegal
actions and irreparablc harm, they are requesting that this Court enjoin the Defendant from (a)
prosecuting the [ickets, (b) 1ssuing more tickets, and (¢) *“taking any other action to interferc with or
obstruct Plaintiffs™ construction and operation of the Brookhaven Rail l'ermunal™

However, the construction delay and attendant harm are not due to the actions of Defendant
Plaintiffs’ witnesses testified that construction has stopped based on the cease and desist mandate set
forth in the STB October 12 Decision  Moreover, Plaintiffs’ witnesses conceded there 1s nothing in
the tickets directing them 1o stop construction (Tr 41 & 74)

Thus, even 1If Defendant were to concede (which 1t does not) that Plainuffs had suttered an
injurv-in-fact at the hands of Defendant that was fairly traceable to the challenged action, there 1s no
way that this injury could be redressed by the requested relief This Court expressed a similar concern

rclative to the third prong of Plaintiffs® Order to Show Cause when it noted ‘you may not even have a

14
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case n controversy before this court as far as that request for relief Because at this point everything 1s
very hypothetical * (Tr 122)
Based on the foregoing, Plaintiffs have tailed to satisfy their burden of establishing standing,
and therefore this Court should decline to exercise subject matter jurisdiction over their claims
POINT ILI

PLAINTIFFS HAVE FAILED TO MEET THE REQUIREMENTS
FOR A PRELIMINARY INJUNCTION

A pieliminary mjunction 1s an extizordinary remedy that should not be granted as a routine
matter See Ticor Title Ins Co v Cohen, 173 F 3d 63 (2d Cir 1999), JSG Trading Corp v Tray-
Wrap, Inc, 917 F 2d 75, 80 (2d Cir 1990} A party seeking a prelimunary injunction generally must
demonstrate that he or she (a) will suffer irreparable harm in the absence of the requested reliet, and
(b) either (1} 1s likely to succeed on the menits or (2) there are sufficiently serious questions going to
the merits and the balances of hardship tips decidedly in the movant’s favor See Latino Officers Ass'n
v Safir. 170 F 3d 167, 171 (2d Cir 1999), Jackson Dairv, Inc v H P Hood & Sons, 596 F 2d 70 (2d
Cir 1979) Where a private party seeks to enjoin enforcement of state power, the public interest must
be balanced agamst the private interest asserted by the plamtiff Brodv v Village of Port Chester, 261
F 3d 288 (2d Cir 2001)

There must be an “extraordinarily pressing need for immediate federal equitable reltef ™
Lawson v Cuy of Buffalo, 52 Fed Appx 362, 563 (2d Cir 2002), Diamond "D" Const Corp v
McGowan, 282 T 3d 191, 198 (2d Cir 2002)

As noted above, there 1s no need for immediate federal equitable relief here because Plaintiffs
cannot resume construction of their rail facility even 1f granted an injunction In addition, as set forth
below, PlaintifTs have neither sustained nor allcged irreparable harm, nor are they likely 1o succeed on
the ments Therefore, their request for a preliminary injunction must be denied

A. Plaintiffs Have Failed To Establish That Thev Have, Or Will, Suffer
An Irreparable Harm If This Application Is Not Granted By The Court

15
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I'he showing of irreparable harm s the “single most important prercquisite for the 1ssuance of a
prehminary injunction” Bell & Howell v Masel Supply Co , 719 F 2d 42, 45 (2d Cir 1983) The
mere possibility of harm 1s not sufficient the harm must be immunent and the movant must show she
15 likely to suffer trreparable harm 1f equitable relief 1s denied JSG Trading Corp , 917 1 2d at 80
Nor will a preliminary injunction be granted 1f the movant can be compensated adequately by money
damages Borey v National Union Fire Ins Co , 934 F 2d 30, 34 (2d Cir 1991)

1. Plamntiffs’ Right To Defend The Tickets In a Local District Court defeats their
Irreparable Harm Argument.

The “‘cost or inconvenience of having to defend against a single criminal prosecution” does not
establish the sort of irreparable injury that would permut state interference n state proceedings
Feerick v Sudowmik, 816 T Supp 879 (SDNY 1993) (quouing Younger, 401 U S at 46) Indeed, this
Court has held that a party who has an opportunity to redress his federal claim 1n state court cannot
establish ireparable harm  Hart v Felder, 2007 U S Dist LEXIS 89915 at *5 (EDNY 2007)(citing
Lusk v Vill of Cold Spring, 475 F 3d 480, 485 {2d Cir 2007)).

Whule Plainuffs sought to attach great significance to the fact that they were 1ssucd criminal
violations, (Tr 73), the mere fact that they arc being subject to crminal prosecution does not establish
wrreparable harm
2 Plamntiffs’ Circumstances are Not Similar to the Coastal or BSOR cases.

Plaintifts have pinned much of their hopes of demonstrating 1rreparable harm on what
they have described as the remarkable similarity of their case to a recent Second Circuit case, Coastal
Distribution, LLC v Town of Babylon, 216 Fed Appx 97. 100 (2d Cir 2007) (*Coastal”) and Buffalo

Southern Rariroad, Inc Village of Croton on Fudson, 434 + Supp 2d 241 (SDNY 2006) ("BSOR™)?

? The Coastal case has been modified to the extent that STB recently ruled that Coastal was not acting as an Agent
of New York and Atlantic Railroad and. as a result, the STB “'does not have jurisdiction over Coastal’s acuvities,
and the federal pre-emption in section 16501(b) docs not apply See Town of Babylon and Pinelawn Cemetery —
Petition for Declaratory Order STB INnance Docket No 35057, 2008 WL 6488488 (STB Fcbruary 1, 2008)

16
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It 1s clear that Plaintiffs have not demonstrated facts remotely similar to those set forth in Coastal or
BSOR In Coastal, the Town of Babylon 1ssucd a slop-w-ork order and attempted to close a rail
tacility that was already operaung Coastal, 216 Fed Appx At 99 The Second Circuit held that it
was not clearly erroneous for the District Court to find that Coastal’s relationships would be
permanently harmed by its inability to assure customers that its business would be ongomng  Id at 100

In BSOR, there was an existing rail facility 1n operation and the plaintiif rail entity alleged that
eminent domain proceedings instituted by the Village would foreclosc its ability to do business in the
area entirely and would cause the loss o' a potential business and customer goodwill BSOR, 434
F Supp 2d at 247-48 The Court specifically noted that such factors had been held 1o constitute
irreparable injury in the analogous Coastal case [d

[n this case, PlainufTs have a business plan to transport rock and stone by rail to deliver hetter
pricing i a competitive market (Tr 54-55) However, unlike Coastal or BSOR there 1s no ongoing
operation nor have they begun to provide a service or product to customers

This Court 1s not the first venue in which Plaintiffs have advanced their vacuous argument for
irrcparable harm  The STB considered and rejected Plaintiffs’ claims of irreparable harm, explaining
that Plaint:ffs’ “‘claim of opportunity costs and constructions costs are strictly monetary in nature »
Alleged monctary damages, even if proven do not constitute irreparable harm  {(JE-1, Tab 6, Exhibn
C. p 6)(citations omitted)

B. Plaintiffs Have Failed To Establish That They
Will Succeed on the Menits of Their Claim

Plaintifts argue that regulation of their acuvittes 1s preempted by ICCTA  This Court should
review Plaintiffs’ preemption arguments in Light of the strong presumption against preemption
“Prcemption analysis begins with the “presumption that Congress does not intend to supplant state
law ' AGG Enterp v Washington County, 281 F 3d 1324, 1327 (9™ Cir 2002) Florida East Coast

Ratlway Company v City of West Palm Beach, 266 F 3d 1324 (11" Cir 2001) (there 1s a presumption

17
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against preemption 1ecognized by the U S Supreme Court) Reliance “on the presumption against
pre-emption limits ‘congressional intrusion into the States’ traditional prerogatives and general
authority to regulate for the health and welfare of their citizens ** Id at 1328 (citing Cuty of Boerne v
Flores, 521 U S 507, 534 (1997))

a The STB has rejected the merits of Plaintiffs’ Arguments.

As set forth below, Plaintiffs are unlikely to prevall in their argument that the STB will treat
them as an exempt “spur” and as such will not ulimately prevail on the merits of their substantive
claim

Plaintiffs have argued that the rail facihty 1s likely to be decmed a “spur” track, which 1s
subject to STB jurisdiction but does not require construction approval Specifically in thewr
submuissions to the STB, they have claimed “the proposed use of the track would not require prior
Board approval for construction under 49 U S C 10901 or operations under 49 U S C 10902(a) but,
rather, qualifics for the exception from the Board’s entrv/cxit licensing authority n 49 tJ S C 10906
becausc the track has some of the characteristics of “spur” track and would be used as a
“disconnected” ancillary “spur” of an cxisting carrier, U S Rail ¥ (JE-1. Tab 6, Exhibit B, p 3)

Defendant maintains that “the proposed track 1s either a line of raiiroad subject to the Board's
licensing requirements because it would be an invasion of new territory, or else “private™ track not
subject to the Board’s jurisdiction ™ (JE-1, Tab 6. Exhibit B, p 4) Defendant further contends that
the track 1n question cannot “be characterized as ancillary “spur” or switching track because 1t 15 not
adjacent or ancillary to U S Rail’s existing rail operations, which are located hundreds of miles away
from Brookhaven in Ohio Jd

The STB was required to examine the likelihood of Plaint:ffs’ “spur™ track argument on the

merits when 1t decided Plaintffs’ petition for a stay of the October 12 Decision The ST'B concluded

8
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that the subject track 1s likely to be characterized as "a line of railroad™ because the “purpose of the
proposed construction and operations appears to be to allow U S Rail to serve new shippers and noted
that the track cannot reasonably be viewed as used tor a purpose ancillary to the service that US Rail
1s already authornized to provide, as the proposed construction and operations will be located hundreds
of miles from U S Rail’s existing operations in Olmo (/d atp 4)

b. Plaintiffs did not present proof of rail construction.

In order to have this Court seriously consider that Plamti[Ts are seeking construction authority
from the S'I'B, they should, at a minimum, show evidence of rail construction Given the Plainuffs’
chechered past with the STB, a healthy dose of suspicion about its motivations and representations 1s
warranied Among the PlainufTs are entities, Suffolk and Sills, that madc application to the STB for a
certain type of exemption from S 1B construction authority In seeking to withdraw that application,
Suffolk and Sills represented that they never undertook any construction of rail facilities at the
Property (JE-1.Tab 6, Exhibit C, p 1) Sills made this representation in mid-August, 2007 even
though 1t had already signed the Excavation Agreement on August 7, 2007, pursuant to which, railroad
construction was to occur (Exhibit 10) The STB allowed Suffolk and Sills to withdraw therr
application based on this falsc representation (JE-1, Tab 6, Exhibit B, pp 1-2) When the SI'B
became aware of the nature of the actrvities of SufTolk, US Rail and Sills, 1t issued the October 12
Decision mandating that PlaintifTs cease all construction activities  (JE-1, Tab 1, Exhibit A)

Now this Court 1s being asked to enjoin local code enforcement efforts based on Plainu{(s’
rcpresentations that it intends to construct a rail facility lowever, the documents presented to this

Court clearly demonstrate that the past pattern of misrepresentations continue ‘| he documents

* In reaching this conclusion, the STB noted that "[t]here arc three types of raifroad track (1) railroad lines that are
part of the interstate rail network, which require a Board license under 49 U S C 10901 to construct or acquire and
operate  , (2) ancillary track, such as “spur,™ “industnial™ or *switching™ track, which does not require prior
authorization from the Board to construct or remove under49 U S C 10906 , and (3) so called “private” track,
which is not part of the national rail transportation system or subject to the Board's junsdiction because the track 15
not intended to serve the general public  State and local regulation is fully applicable to private track ™ (JE-1, Tab

6, Exhibrit B, p 2)
19
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introduced into evidence at the hearing do not establish an intent to pursue ‘rail construction™ rather
they starkly demonstrate that US Rail’s involvement at the Property 1s a mere subterfuge by which
Plaintiffs seck to cloak themselves in federal preemption to avord state and local oversight of their truc
business venturc—a lucrative sand-mining operation

US Rail's involvement in this sand-mining scheme i1s governed by three documents that were
introduced at the hearing (a) a “*Railroad Operating Agreement and Property Lease”, (b) an
Excavation Agreement, and (c¢) the unsigned Proposal The first document, the Agrcement, is a lease
for a 28-acre industrial site, for a 30-year term for the whopping annual rent of $1,000  Under the
terms of the Agreement. US Rail has no obligation to pay property taxes and was paid a signing bonus
ol $10,000 The second document, the Excavation Agreement, allows Adjo, the general contractor
(znd partner in Sills) to sell sand 1t excavates from the Property and be paid from the proceeds of the
sale of the sand up to $3.000,000 plus a 25% fee or all ol its costs (Exhibit 10) For its part, Sills gets
up to $6,000,000 plus & 50% fee (Exhibit 10) The third document, The Proposal. 1s an unsigned
document that contains specifications for a rail construction and indicates that it 1s a “Bid 'To Sills
Road Realty” (Exhibit 10)

Plaintiffs claim that the Proposal has been incorporated into the Excavation Agreement (Tr 39)
(even though neither document contains any reference 1o the other) and further claum that these
documents evidence US Rail’'s obligation to construct a rail facility (Exhibit 9 & 10) [Hall, US Rail’s
President and CEO, testified that he was making payments to Adjo for construction, he produced no
proof of these payments at the hearing (Tr 42) Hall was so 1gnorant of the details of the transactions
occurring at the Property that he inttially testificd he was unaware of the provisions of the Excavation
Agreement by which Adjo was paid from the proceeds of the matenials that were mined from the
Property (Tr 42) When presented with the text of the Excavation Agreement, Hall acknowledged
that 1t appeared that payments were being made for sand mining but could not confirm that this was

the payment arrangement  (Tr 44)
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Hall’s testimony and the three documents Plaintifts offered into evidence present a very clear
picture  US Rail, the STB-ceruticd Class |1 rail carrier, which 1s allegedly constructing a rail (ucility
thereby affording the parties the protection of federal preemption, has only a nominal role in the
Property as evidenced by a sham agreement under which it pays $1,000 a year® to rent 28 acres of
prnime industrial land wath no obligauion to pay property taxes This Court 1s also asked to believe that
US Rail would obligate itself to pay for the $3,450,000 of rail construction improvements and
equipment 1n the Proposal even though its lease for the Property could be terminated on 90 days notice
and there 1s no express provision for repayment of the $5,450,000 in construction improvements and
equipment (Exhibit 7, §3(b))

While the Agreement, appears not to make economic sense, when you consider the very
lucrative arrangements that Sills and Adjo (a partner i Sills) have negotiated based on their ability to
sand-mine at the Property without any state or local oversight, this arrangement makes complete sense
As the Second Circuit has noted, the equitable powers of the Court should “never be exerted in behalf
of one who has acted (raudulently, or who by deceit or any unfair means has gained an advantage ”
PermmeCom B V v AMerrill Lynch & Co, Inc, 372 F 3d 488, 493 (2d Cir 2004) (guoting Bemn v Heuth,
47U S 228, 247 (1848)) Along the same lines, this Court 1s being asked to sanction an abuse of the
federal railroad preemption doctrine in order to further Plaintiffs’ thinly-veiled scheme to avoid
legitimate local land use and sand-mining regulations

C The October 12 Decision does not represent an assertion of jurisdiction over the facility
by the STB.

Plainti{fs have argued that the October 12 Decision represents an assertion of jurisdiction over
the rail facihity by the STB  As a resulr, they claim they are likely to succeed on the merits of their
claim that the rail facility falls within the purview of 49 U S C §10901(a), and thereby preempts any

local code enforcement efforts This argument 1s cirectly contrary to the STB"s October 12 Decision,

5 At the present time, US Raul rents the Property at no cost because it was paid a $10,000 signing bonus
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which has directed Plamuffs to cease from conducting rail construction and either obtain authorization
from the STB pursuant to 49 U S C 10901(a) or obtain an STB decision finding that such activity does
not require 8’1 B approval

Until such time as Plaintiffs receive such direction from the STB, the STB has not asserted
Junsdiction At this point, the only thing which the STB has “asserted” 1s that 1f Plaint:ffs intend to
pursue “rail construction™ they must apply o the STB and obtan approval or an exemption

In making this argument, Plainuif(s rely heavily on the BSOR casec  However, BSOR 1s readily
disungwishable from this matter in numerous matenal respects In BSOR. Plainuff rail entity sought to
restrain the Village from continuing an eminent domain procceding that would force operations at the
site to cease  BSOR, 434 Supp 2d at 254 Here operations at the site have ceased duc to the STB’s
October 12 Decision Unlike BSOR | where Plaintiff sought enjoin on eminent domain proceeding that
would close 1ts operations, the Plaintiffs here must merely defend ordinance violations in local District
Court and are free to raisc, as a defense, the arguments they have aiticulated 1n this proceeding

tn BSOR, the Village interposed the argument that BSOR was not really a “'rail carrier” - at
least, not in the part of the world Id at 250 The Village argued that BSOR "was not a rail carrier in
this part of the world™ because 1its “proposed operation 1s 2n attempt 1o acquire or operate an “extended
or additional rail line” without first obtaining the necessary operating authority ™ /d at 251 This
argument, which 1s very similar to the arguments that STB has considered about US Rail’s its
likelihood of success, was not, however. presented to the STB  On the other hand, in this matter the
argument that US Rail 1s not “a rail carrier in these parts™ has been presented to the STB and the STB
has found, 1n unequivocal terms, that what US Rail 1s attempting 1o do 15 to extend a line of railroad,
something which they cannot do until they apply for and receive STB approval (JE-1, I'ab 6, Exhibit
C, pp 4-6)

An addiuonal distinction 1s that in BSOR, the Court declined to delve into whether BSOR was

actually looking to extend a “line of railroad” (the position advanced by the Village) because the site
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was subject already to STB jurisdiction, 1n part, because the BSOR was operating from a yard that
would be considered a *“facility” under ICCTA /4 at 252 The facilny in question contained 1,600
feet of spur track, which intersected with the mamn line at the edge of the property and contained a
warehouse connected Lo the spur that allowed the spur to be used as a “transloading facility ™ Jd at
244 As such, transportation by rail carner was immediately possible Here, there 1s only vacant land
for which Plaintiffs may seek construction authority from the STB  An existing rail facility does not
exist
There 1s, however, one significant similarily between this casc and BSOR that this Court should

consider and follow In BSOR, the plainuff sought to enjoin “the enforcement of Village ‘zoning
law s, permitting and pre-clearance requirements and other local ordinances and regulations that
could nterfere with its operations ' Jd at 249 (emphasis added) That request for injunctive
relief was not granted Jd at 256-57 Here. Plaintiffs arc essentially ashing for the same injunctive
relief by seeking to enjoin the (a) prosecution of the Tickets, (a) 1ssuance of further tickets and, and
{c) taking of any other action to interfere with or obstruct Plainuiffs’ construction of the Rail Terminal
As in BSOR, this request for mjunctive relief must be denied
D. The Equities Balance against an Injunction

Plamntitfs face a very stmple result if an injunction does not 1ssuc  they will be required to defend
the prosecution of Tickets in local District Court  During those proceedings they are free to ratse as
defenses the federal preempuion arguments they raise m this matter Defendant, on the other hand,
faces a more difficult result if an injunction 1s granted 1ts hands will be completely tied when it
comes to dealing with Plaint:ffs even though, as has been widely reported, Plaintiffs have clear cut 18
acres of trees and sand-mined thousands of cubie yards of material from the sue  (JE-1, Tab 1, Exhibit

D, Exhibit B) On balance, Defendant and (the public’s) interest should outweigh thosc asserted by

Plaintiffs
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E. The possibility of Harm to other Interested Partics and to the Public Interest in General
Should be Considered in Deciding whether to Grant the Prelimmnary Injunction

This court should consider the possibility of harm to other interested persons from the grant or
demal of inyuncuive rehief  Liddy v Cisneros, 823 F Supp 164, 177 (SDNY 1993) (cuting
Stamicarbon, N V v American Cynamid Co , 506 1" 2d 532, 537 (1974)) (determination of propriety
of iyjunction “cannot always be made simply by reference to the interests of the parties befoie the
court”) (quoting Virgiman Ry Co v System Federation, 300 U S 515, 552. 57 S CL 592, 601
(1937)), Standard & Poor's Corp v Commodity Exchange, Inc , 683 F 2d 704,711 (2d Cir 1982))

There 1s a very legitimate public interest in ensuring that the integrity of Defendant’s
local land use regulations, to the extent not preempted by federal law, are maintained  As the
STB has noted in the October 12 Decision there 1s a possibility that the facility in question would
be found to be a “pnivate track,” n which case, which 1s not subject to STB jurisdiction and to
which state and local regulation would be tully applicable (JE-1, Tab 6, Exhibit B,p 1.n 1)

Swince Plantitts did not apply to the STB for construction authonty prior to commencing their
work, there 1s no way on knowing whether federal or state and local law would apply

Morcover. notwithstanding any claim of federal precemption the Second Circuit has held in Green
Mountain®that local authorities may continue to exercise “traditional police powers,” provided
that the regulations protect public health and safety, are settled and defined, can be obeyed with
reasonable certainty. entail no extended or open-ended delays. and can be approved (or rejected)
without the excrcise of discretion on subjective questions  Insofar as the he ordinances on which
the Tickets are based could still be found to be permissible health safety and welfare regulations,
1t 15 in the public interest not to enjoin Defendant’s enforcement efforts and allow a local court to

make this decision

* 404 F 3d 638, 643 (2d Cir 2005)
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Plaintiffs have articulated their public interest argument to the STB in their petition for a
stay of the October 12 Decision In addressing this argument, the STB noted that “*[w]hile
petitioners cite Lhe need for more freight facilities on Long Island, the October 12 Decision does
not prevent the facility from being constructed once appropriate approvals are obtained  Thus,
any potential public benefit could still be realized [nstead. the public interest 1s better served by
precluding the potential evasion or misuse of the Board's processes that could result from
allowing the construction and operations proposcd here to proceed without the license and NEPA
review that appear to be required ™ (JE-1, lab 6, Exhibit B, p. 7) That rationale 1s equally
compelling 1n the current context

CONCLUSION

For the reasons set forth above, Defendant Town of Brookhaven respectfully submits that the

evidence 1n the hearing record warrants a denial of Plaintiffs® request for a preliminary injunction

Dated Huntington. New York
March 31, 2008

Respectfully submutted,

LAW OFFICES OF
MARK A CUTHBERTSON

fs/ Mark A Cuthbertson

Mark A Cuthbertson (MC-7751)

Attorney for Defendant 'own of Brookhaven
434 New York Avenue

Huntington, New York 11743

(631) 351-3501

To Charlotic A Biblow, Esq
Attorney for Plaintiffs
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Iv (] on A ;..t'-é.T e 9:: ‘l’ ;- . _L.;.
collective bargaining agreemenis,:cu en oo
between Lessor and labor umons«%r-ver 50 LT

represenhng any of Lessor's employ,e_

i

S

does not now exist and there has, b9§ QL0 ficlin R
informal request to Lessor for colleejlve~ DAgQRGIoe: . 3, | .
for an employee election from any,, ‘-"c‘f“ i i R

Natichal Labor Relations Board (th ’?ml._liﬁi
material compliance with all’ oia'g itk
state, and local fows and regq,!a i“ﬁ;
employment and employment piict 3
condifions of employment and. wag,eg)g L
and further, {a) there are no urifdik lc
complalnts against Lessor pendlng ber
and no such complaints have beten-,
there: is no labor strike, dnspute, slo
stoppage aciually in progress or 1h|;gn
Sellert {c} no grievance or arbilratic
are pendmg and no such clalmit; IS
and (d) Lessee will not incur any Tiabili e
of any kind arising out of Lessor's em'EJe fRen

li'
o

\
- 1,

L)

termination of Lessor's employees not | o '3
clalm by any of Lessor's employees eg g eo 3
employmeni relationship with Lesser.u i Bt 2

acknowledges: ;
Lessee does not assume any empléy
Lessar whatsoever; and (b) 'Lesieg; 'h H@ d
obliggtion fo previde employes: ben hfL q
such benefits as Lessee shall egree,\to‘al‘ jtot E
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Mmen_’rgl_h_/l_q_ﬂgm To the best of Lessor §5

there Is no Hazardous Material in, on, 0f under;- K]
property of the Leased Assefs. In addiﬂo"ﬁ, T Clrkelf
presently pending or threotened: ad‘mi ative
enforcement actions, investigations, coqp‘![ BEcraer
claims, demands, actions, or ifigation- ,«sb 0h
environmental laws or reguiations or oiherwls AEJ(:LH
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:
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Sl 17,
a -.-..--lqn-u--n Ze -..-...:.,..
- . .
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1 ll
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b

that neliher Pary is requsred to sign ‘“‘th!s-i 3 {J.ifj
safisfied with the environmental repoﬂs?é'r ‘_‘{f— xml
conducted by or on.behalf party in accord %lxg, ‘jll ﬁn-{ .

Agreemenf For purposes of this purqgre o“f Epése« « :‘ - m

“Hazardous Materal" shall mean ‘any: ftaxxc ~Of 4,40‘?‘101 a cﬂs
waste or substance (including without I‘ﬁ'n’rq 0 q BB 4
ond petioleum products) which ‘
applicable local, state, or federal environn’\éh AlIWEIG
regulations. ‘-"‘3;!“-""_ ER

Congition.i of legsed Assefs. Subject: »’rcf S' ';

hereof, the following representahons- -are;E

respect to 'rhe Leased Assets: B
() There are not any known defects ‘tfi’&{“ G :
been disclosed fo Lessee. coh »f':

(i) There are no known ouistanding cﬂeﬂgnsﬁss

any health, bulldi ing, or other govem i'z?:lr ¢ gt L M
undef the Occupational Safety’ an Hedl ety | s
and/or under the Americans wajh Bl G cﬂﬁ;b ”5 L
having jurisdiction over the operglior¢ of StEESegceEs 1 .7
Assets and/or the Lessor, mcludmg‘@mi"c @ 2 pE '
violation of any federdl, state, orlocgdl Iy 02 U
stofutes, regulations,  ordindRGEY, w e
environmental regulatory requ:reme'nt;_ 1 &

"!-
. uo~v *-.;.:n-

10
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(n)  No Viclaflon or Breach. The performaris. QH

not be in violation of any laws, statutes?
state or federcl requlations, court or admlnl dOF, = §
f_si‘mﬁ o

or ruling, nor is the performance of fhlsrLeqse~r glioniofs

the conditions or restrictions in effach Jors JJ,I¢I_§IL_ gm IR
pursuant to any loan documents, whefhiét: Gy r»ja;if‘fn -2
is secured or unsecured other than as seffyorimn; b2 bl s
to this Lease. e "2“

(o} Broker's or Finder's Fees. No agent, brdkeg; it«mi Fnent
banker, person, or firm acting on beholfme ﬂ* VeI Tl
be entitied to any broker's or finder's | eg— E agyAother
compmission or similar fee directly or. mdi 3
of the Partlesin connection with the, Leaseu '.*

P .
oAb, 4

G
it

{a) Relignce. Subjeci to Section 14|c) ofhthis 1he

f --' |'.‘ ;;-_.

foregoing Trepresentations and wc:rrcmhelsa e
the Lessor, with the knowledge and: o e
Lessee is placing complete refiance on tHem,;: iy

M“"’"h" '&. T ' e« .
1 A ."._r "
1

according fo its Arlicies or By!ows und by & ddf j “’b o
Resolution, to enter info and carry oui thesiransa
confempilgted by this Lease.

TR
%
o

L]
B
e 2
s 2 .

-t
o g et
>

4
Suare

(b)
cmd blndlng oblrgafndn of Lessee. R
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(c) A_q&gsmu,_s_e_e Lessee ccknowledgest e

. ,{‘-

(i) Lessee has had an opportunity:; fp e e:'-;‘" :

Leased Assefs and agrees to: accept: thep “o"igq ,-);[f ASE .
Is." subject fo the remaining* condlﬂons% diofper’ - o
provisions of this Lease. Lo *.3 oL
() Lesseé has, efther individually or thréughiits A5 ; gERLsor-- 1 -,
employees, sufficient knowledge; - e)gggﬁ Edelirid: -t -5 . 3
financial capacity, Lessee is cupdble Qf‘ _' ' S E
the merits and risks of leasing; ihei’Le 1.. J# S )T !

pursuant to this Lease, C T e PEOETE - F
. ' n 5N '5 r - -_, .

154- et ke
T I‘r

(d) Litigation. . There are no actions, sujfs, .,oh» 9 5%
pending or, to Lessee's knowledge; 1hfégiene ord 1 e
be asserted, against the Lessee, bgfer& an ?f om z‘: 4,
administrative agency, or other hody. 'that Wtigz }JT ol Resl -
Lessee's ability fo enter into this Leosefrer.to; e ﬁl-:LCJK;p':] .éf.. Pa.
Leased Assets as a rairoad as coniemplcl g Tjia Sh + - _1
judgment, ‘order, writ, injunction, deerea or"’p‘t ol ﬂ-n‘nF g Y
command! of any court or govemménfa‘i’ ageficpanas: | | 7 4
been enfered against or served upon"l.esse gfw]_@ﬁj’é. o, . D2

i
this Lease and/or the transactions contémp!gj,? LA

of the Parﬂes in connaction with this Leose .

Lease. » ..,:;5_. D 'h__‘__.:t: v
-.-ﬂ.l ‘?W;{.'c:_- . _g.'-':-." _'ﬁ
(e) Broker's ori Finder's Fees. No agent, broker esimenti= 1 A
banker, person, or firm acting on behalf.of lesses: WillZ= o
| By, 4 1
be entitied to any broker's or finder's-feéé crg ACEANER I
commission or similar fee directly or lnd'rgcﬂg;f(\;_ ] 'i':r:=' . B
T e i S,
| R 2 A
P ESEEREIT O T uv
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Lessee shall be responsible for any ddmcga MR 1t ok
Assets during the term of this lease and shall p"by#b,, ressaEhAe: =l 42
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value of as much of the Leased Assets as may be d
destroyed. On receipt of the payment, Lessor s s " :
extent of the amount paid, asmgn to Lessee cny., l]g
may have with respecf to the damaged or.des ro o s
Assets under any insurance. CE
BREACH. P
other condmon- of this Lease, or Lessee dlseont e Pl
Lessor shall have the right to teminate this. l‘.ee;e o
sixty {60) days |advqnced written nofice,” Wlfh% t.h e
breach other than the failure o pay rent whenrdu‘é‘- r e TriE
specifying the breach on which such tennlnaf'%ﬂ R
Lessee shall have adequate fime, but nof less¥han0-ce TN
days from the date of such notice to cure thé'Bradd S g
by Lessor. In the event this Lease Is termnnete'd oo
cure the breach, Lessor shall have the right-fofpdstiesamy” «~ - -
remedies evallable fo Lessee as are permﬂied' hy ; _'-;' ; TR
*"ﬁ"::ﬂﬂ Lo ‘

GENERAL e '%i';:{:‘_?ri L
) Cin *‘::’-.'-*i' . ‘

(a} Lessee mdy not assign or fransfer (by. c;p:werc:tmah"s

(b)

()

otherwise)! any of Hs rights or obligations; ”"i? e
except to-an offiliate 6f Lessee, or with ’rhe*e
Lessor.

other than to financial institutions ’rhat may._ QSN0 |
time, provide financing to the Lessor.iry cen- Enenswith:
the Leased Assefs. N

This Lease contains the entire agreemeht
Parfies, cannot be modified except in‘wiitihgi
by Lessor ‘and Lessee, and shall be «bil;\dl




parties and their legal represenfehves. -he
and assigns.

(d) This Lecse ;':an be specifically enforced..
(e} The interpretation and enforcement of 'rhis n: ? :

(f) This Lecsa: 'may be executed in counterparf&_ vy R
counterpart constituting one ond the- samé i?i Apdn ;

! ERRLY 21 ¢
s O ORI
' _?. S R L . .
18._Agreement Not To Compete RS
) ' . IR

From the effecﬂve date of this Lease until Moagea :
the termination  hereof, Lessee will not, wsthout":t ETER
written consent 'of Lassor, own, lease, opedie gL ‘@i’ﬁtggﬁ"
provide rgiiroad ‘operating services at any, rgii: Yoid s ﬁuw: Gft )
Industrial side frdck or other raliroad chillty Ii:argcii‘e’e!i= Aehey. . "
County of Suffolk, New York, Lessee"rec Jzeskirand > .-
acknowledges the compefitive value - of‘ iii %v 4;,‘

contained in this, Section 18 and the: damcge-*jhuh ofiaie c !-,, ‘

to Lessor from [essee’s breach thereof. *Ag cieelly ﬁfﬁ .32{}?- : s
agrees that money dameges would not be-g; B m e JY*‘: e ® -
for any such breach by It, and that, in addmonz-to. G {ﬁﬂm‘%ﬁ? Rd: 3o *j
remedies otherwise available to Lessor], Lesior- shallibe Jﬂfgg‘ﬁ‘?- f,“i_' e

to equitable relief by way aof specific perfomidnge. inlBHE EnE0r o _
otherwise if Lessee breaches or threatefis io*?breaehfg h-wf e
agreements confained in this Section 18. In’ fhe ey -ﬂ;r‘mmm i - ; -
legal proceedings to enforce or protect any. right jﬁ]}{ SISk - ¥
Section 18, Lessor shail be entitied to recaver.its* co gl["?j
reasonable attorneys' fees) incurred in’ cqmneci[o
Lessee hereby submits fo the jurisdiction of qny
York State court located in the Ciy of New.Y6rk R
connection with any legal proc:eedmgs broughih AliESS 5
enforce its rights hereunder. Notwithstandingais t‘f?;ﬁ@agp Y
herein to the contrary, Lessee shall nof be hahle‘f mﬁ]tﬁ; ,:
E
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e as of the commencement

This Lease Is executed on the dates sef forth bel
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tend it to be effec
specified in §3(a).
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EXHIBIT 1
Leased Assets
663-3-1,27.001, 27 002, 27.003 8,27

S/W/C of Sills Rood & Express D

Yophank, New Yark

704-2.2,30, 21,32, 33

Voront Lond-Sills Road

704-4.Y8 2
704-5-1L 2
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Section 12 (d). Encumbronces on the Leased. Assefs. «The ' % R
Fi e : £

P Assels are subject to a first mortguge lien, securing’ déb

Section 12 (g). Tax dfspures. Lessee has asserted a clalm cl:i ’ﬁ%k S
" the real property tax assessment on the Leased Asse’rs < -
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EXCAVATION AGREEMENT T e
AGREEMENT eniered into as of the 7th day of August , 2007, among ADJO CO!TI’E}ACI‘ _;;-ia{ T
New York corporation, having its principal place of business at 207 Knickerbocker A veriue, New, .5, ¢
York 11716 (hereingfer referred to as “Contractor), U S RAIL COI!POMﬂGN.:In,Ohn PORton: 1
having its principal place of business st 7846 W. Central Avenue, rolm,onmw(iemﬁéﬁ' 4
to a5 “U S Rail) and SILLS ROAD REALTY LLC, u New York limited habilily Sorip ¢ 5:3.‘-3',
pnncipsl place of business at 485 Underhill Boulevard, Syosset, New York 11791 ( e B

L o Y3 v}

“Owner”) # '
, -
s - rhime - '
r
Py} ~ e
- -
N '

WHEREAS, Owner bss MwthmdeSWtWMT%
more fully is Exhibis A hereto (the suwmmwmwmsqmﬁﬁe“ i
brhmdwmﬂm:nﬂmﬂlfﬂﬂTmmnwwhlp%d ally-

g, AT

tights to any minerals which may be extracted from the Subject Properties; . .-:; ,E.\‘;_,;; .
-‘ l ’.‘
WHEIEAS,USMIIMWWH&CMNIMWJ!&MNW& '
installation of the Rail Terminal,
Wlﬂ&mﬁwhﬁdh&&eWﬁhMﬂmwmuihlllhm
Terminal, the parties desire to enter inio an agroement usder which Cunirictor will q&éﬁi‘
mvnﬁmuﬂmpmofh&tjeahw
mwrmmmrmm@uamdmmmmmmmnw-mﬁﬁf i
parties agres as set forth herem -”i‘..‘ﬁ %_.';'
'K‘ =, ..‘ '.:" .‘_-‘u
1 APPOINMENT; EXCAVATION PLAN. e }-4:-;;.:
A TS
U'S Rail agrees to retain Coutractor, mdnmudmndlucmmfanhmﬂuwm‘ J "gi:{
on, and under the Subjoct Propesties and to remove ail materialy, and any products derivéd:| ol i, -,
materials ( colfectively, “Bank Run'), from the Subject Properties Uadmh[ljnm- y Yo
couform its operstions on the Suhject Propertios dusing the Term hereof and.to -pecfory it R
mmooﬁmwhﬂnmmuﬂduwpﬂmmcﬁdﬁﬁh BT
*Excavation Plan"). For all excavation atd site prepurstion work hercunder, Cootsactor o
m.ﬁmﬁeme&ofhdaofbnkkm.ﬁ:.nﬂdﬂ’!ﬁmm RAY -
thereof Ror overbead, ten percent (10%) thereof for profit and five percent (5% fr .
(ullo:hwly.th"!&%mwmﬂw(n) all of Contractor’s Oni:.ubmw i '\-..:'

LTt ¢
Allowance; provided, however, that, with respect to Contractor’s Costs that aré £ > ~~ F Coits, 1l "4-'._.:;_
25% Allowance shall bo ten pezcent (10%). g A _':.,_;::;:‘,-,agit?,-_

-t - -“-j. "'_-::,_ -
2. CONTRACTOR'S EXCLUSIVE RIGHTS; U S RAIL'S RESERVED mom greint i

thuumuwmmemmunmuwmm  the
mdmwumhﬂhfwwlummmﬁy_&ﬂv e

uufmmwpuﬂmmmmhwmm: blg’ '=.':L.
interfcrence with the operstions of Contractor. However, neither US Rail nor, Oiner stiall veBank s,k .
Rum from the Subzect Properties except for use in construeting the Rail Terminal. g

grant, lease, or lioense, wﬁghsmmhaklmﬂunh&ﬂju?mﬂu&rm h e X .. AT
4,‘!:.”.“’- -}‘3&{-_0'

Cootractor. E_ol,. ;,‘_:33 "‘-‘ﬂ‘ﬂ - .
3. TERM AND TERMINATION. N S

- L

N "'C_,;.‘-: ra

mrmmmormwmuau-mhwmmmnormw"“f A o,
wuﬂfmhhﬁmwmhfumoﬂhmqﬁ sk
Mlmmﬁrlmumamﬁmmmnndﬂum

(O 16
Awﬂthmmﬁeﬁﬁhfmmmumhﬁamm
3b) and ) goney

e T2 P
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(c) Termmabon by Any Party This Agrcement mybelemuledbymyplﬂvuponm ‘_ 3

occurrence of any of the following events: : % 2

) fnlmbylnymherpmymmke any payment dnel:rennderwﬂunun(lb)d.ynﬂer reeeiﬁf ;: A ' : ..

writien demand therefor; . - "‘I.;:: e y

"r- ﬂ‘;;\“;. . “.._.

{n} breach by any olherpnrlyofmyoﬂhoﬂmmudﬂmmmmddmA 7 f_:l'_'_'q_._ 2

uﬁnhhmcwdﬁdﬂumnety{”)(hnlﬂumptofmmnmfamw pmvldedhn 3’-’}_"‘" - -

that the minety-day cure period shall be extended fo sccount for mypemddm..;;wmmua Simadets '
impassible or impractical by sessonal or weather conditions; "g,_, '..3.:5_ St i
! WA pu - . ol
' (i) depletion of Bank Run reserves on the Subject Propertes, . .‘.; . ‘“‘—‘;, e o
., S '-}_"'__.de, . 7
L (iv) entry of an "Order for Rolief* naming any other pasty as » wm:[nmromeﬁ t:ﬂw_;._é‘!- -

States Code or upon the entry of a decree or order by & court having competent juriis i, ospetiinss -;}‘i-,f
any petition filed or action respecting such party directly involved in a redrganization, ﬁ%}
cndﬂu:mﬂnu. readfustment, ligmudation, dissolunon, bankrupicy or smilks w_f‘indaf_l ___‘.-'a-':-:_.;;‘ "

. present or future statule, Iaw or cegulation, whether or not resultmg in the appdi of a: g
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patty in wnting of Its inability to pay its dobts generslly us they become due, ot thé takingof ezt g“.iﬁm:_‘;-;s,- )
o party in furtherance of any such action. - k3 a:g-".,f.‘
N A S A ’
4. PRICING; PAYMENT; QUANTITIES. RO s .
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(36,000,000) (the “Base Payment”) plus (i) fifty peroent (50%) of the excess (" Excés %ﬁ_, ) 3
sny, of all Revenues (aa hereinafier defined) over Comtractor’s Expenses ( as .B':!e:"':;g; 1‘.. ]
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within sixty (60) days following the end of the Term or earlier termimabos of this i Quiiiedof-vovy - - . )
Bank Run extracted from the Subject Properties shull be detcrsmunod using Owner's scates instal)éf o b o, ~ = °d
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! Propesties snd (1f) “Cantractor’s Expenses” shal) mesn ali documecated costs of Cotiricto:in perforising it < .. = '~ 4
ﬂmwﬂuﬂnﬁmﬂ“&m’).udhumquﬂhmﬁwmm& St i . !
. the Base Paymert actually pud 10 Owoer. Owner shall have the right from tifmo,lobBm JosMREIRTn Ve, | '
! Contractor's books and mﬁtoemﬁmnyduunntunofkemorm ﬁnpmw'_é. ‘v:’“ - \3 !
" g --: ; E"ﬂ -‘.-:‘r- HE
' {c) Owner agrees o allow Contractor to remove an indeterminaie quantity d'Blnkllunﬁmn i&&?“ 1" -5
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(b} Contractor and U S Rai! wll consult. confer, and cooperate 1n plmmng em:lvumn of Iﬁ?m CE
Properties and establishing stockmle or processmg areas, and arranging brush eid tmber as .,-.~ .
wch purposes ’E'E' ‘. :‘

(c) In order ta obtain access to the Subject Properties, and to carry on its operations, Contractor shil 'lme- ;

the nght to nuke vse of and, lfCMMrwd:mu.m\pwvenllmdnylmekame Iqo‘_gl, S
Propertics, and shall have the nght to build such addstional roads as may be necesuity for the ‘::".:' -
procesung, mkplllng and removal of Bank Run and to otherwise perform ms” nblllluom :.’
Agreement In mumtainmg, improving, or bulding such reads, Contractdr may ase:alid, grawl i _li‘ll" A0
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not in use by Contractor shall be left n & condition at least ss good as existed before use by. é-,.. o
under this Agreement. Contractor shall consull and confer with US Rul as to the Iocihon._ a5,
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processing equipment, tool sheds, and other structures required by it 1n connection with s opersti
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(1) U S Rail and Contractor shall cooperste, consult and confer to plan operations-in accohdinte T.Iru-f "i‘ -
exmsting permits and licenses and to cbtain new permits and licenses as noeded, lndOwner LN
owner, shall provids myundlnlpprmlundmmnmmmybmmm ‘_;.3'-":.3:
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pernuts and licenses. U

(b) Contsactor shall be responsible, on behwlf of Owoer, for payment of and filing ol réports and n@g@'_' ?
excavation or stmilar taxes refating to the Subject Properties. Owner shall bo responzible for the peymicei 6?' w
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(c) Contracior shall be responsible fwmymmluymhwy.qmpmormmmnﬁu!—- .

(d) Comeractor shall maintain n full forco wnd effect at all times duriog the’term of this a‘a&i‘éuq,h,.,, :
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7 RECLAMATION 3
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On conclusion of operstions of any mignificant partion of the Subject Properties ind on lemmlmn,nflh: A
Agreement, Coatractor shall perform o! 1ts cost any reclamation work required by the Excavatioh Pl'in.gb'y*.'r PR
law or under the applicable permits, and remove Contractor’s machinery, equipment; i structifes. 35 +--¢'
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8 COMPLIANCE WITH LAW " e s
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Each party agrees to comply with all applicable laws, statutes, ordinances, and govmlrml.jl‘i“ Elj,’f:r..';,
regultions applicable to the subject matter of this Agreement L S Ral and Owniep shall have-ghie fight o, -~
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9 INDEMNITY A ‘
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{a) Contractor will hold U § Rail and Owner harmices from all claims that may ame oult orm%'ﬁon\_z‘ -
of the Subject Properties and opemstions conducted thereon by it, its employees, sgénts, or coit %—7'-‘:'-:3. o
chall indemwufy and defend U S Rail and Owner against any sut, cleim, judgment or . L -
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Cunmdonnlheenmuufmynhundulptmmlodnswumm.bmwjﬁ u{eﬁ’ ‘b 4 Nl -4
. Rail or Owner, as the case may be, undlmm'hmngmtodnwemmwunn e Bty £
. demand or jidgment L ov ig-‘é‘-'ﬁf" . “'1:._ s
) H L) <, '.!'.. - : .':.-
. I . (b) Owner end US Rail, scveruily and not jointly, wil hoIdChwlmlnnnleuﬁpmﬂleHmw llﬁ?;-'“,;" PN
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11. INDEPENDENT CONTRACTORS -
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' parties. All activitics by a parly under the termm of this Agreemnent shall be Jon af il LN
contracting parties and not 29 an egent for or enployee of any other party, and.each pasty shall "
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creaie sy obligation, express or implied, on behalf of any other party. :,i
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. All notices, reports, -ﬁmmmmﬂmwm&dmhﬂmwﬂuﬂﬂlw'ﬁﬂlhl wﬁé&i& ’ i
, and deemed given when hand delivered or by dacumented overnight defivery service, of sénp by Bldcipyal = -
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denignate byy notice under this Secton. F pen gy
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- (3) Goveming Law. Thuis Agreement shall be goverued by snd construed in accordance wl!h-lheliifi‘bf "ﬁ,;_.._-s A
State of New York, without regurd 10 its principles of conflicts of laws. < 1:3-*,",' 5;-;.‘“ !
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{c) Severabiity Whenever possible, each provision uf this Agreememt shalt be lnteqngg in such 1 ‘mlrmu
a8 to be effective and valid under spplicable Isw The determunation by any court of coifipetent.j ug!algyali' GO .
that one or more of the sections or provisions of thus Agreement are unenforceable shall not mwhdﬁ‘e_lm_" - .
Agreemen, end the decistom of such court shall be given effect 5o as 10 limit 1o'the extent pomg@’he"
mmumvmmﬁmmmmhmkmdmﬁmﬂeToﬂuum'wh -
determination hies 2 material impact upon the economic expectations of the parties hereio, the partics ugm e
10 make approprinte modifications to this Agreement 1o take such impact into acoount toam Y
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{d) Headings; Construction Section headings contsined in thus Agreement are for convmenl réﬁgu A5
nlylndlhlﬂnotmanymylﬂ%qrhememmgonmupIMmofﬂusAMmEl :gﬁdm '.,-'_ .
thas Agreemeat will be deemed the language chosen by the partios hereto to express their miutuaf Token ind :
no rule of strici construction will be apphied ugatnst any panty. .o S .
(e) Counterparts. This Agroement may be executed simultancously in one or more counterparts, ugy,,.':,
by means of telefaxed signature pages, each of which shall be deemed au original, amnorwlnenw ik
shall constituie one and the sene instrament -
; LT :
THIS AGREEMENT has been executed by the duly suihonzed repecsentative of the puln:s‘u il .
date first hereinabove sel forth, ] R -
., \ L . - - h
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. (c) Sevarablity. Whenever possibl, cach provision of this Agreement shall be iterpietéd n il pldnder -+ ;| )&
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Exhibit B Lo e T
Payment of Base Payments S -
o -
. ) ' ‘..:" 5 .\"rﬁ__* _-_ 3 o
Base Payments shall be payabie on the first day of the months and in the respective amaouints set foith- - ™~ .
below: - R - .
September, 2007 $250,000 ’ T -#r R -
October, 2007 $350.000 il TR :
November, 2007 $350.000 A
Decemiber, 2007 $200,000 . s et ‘L
Jamary, 2008 $200,000 T,
February, 2008 $200,000 vy .
March, 2008 $200,000 TR
April, 2008 $350,000 <o
For the 8 months thereafter $487,500 each month Tk L Y
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' ADJO CONTRACTING CORP.

WATER, DRAINAGE, SANITARY SYSTEMS
207 Knickerbocker Avenue, Bohemia, NY 11716

RA (av)s00.0000
TAX (axr)s20.0008

! p order, ALA contract or guboontract ug)
mﬂm-muum = pomplaie In
mﬂnhmthﬂd‘
mmuun- [
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__, s l"hp-ﬂbhulnﬁ Al wark io ba conplsind s g
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WE HEREBY SUBMIT SPECIFICATIONS AND ESTIMATES POik:

his mnl.nlum Mbeﬁebmdmmmdﬂnﬂhmdemmpm&mhmw

-

Bniokhm Rall Torminal
‘ ~28a cre facllity S
' ummmmwwmmummmmmju A
, "I-- o~
. J§ite siibgrading work for 1,007,712 square foet L . _.m'
- 35000000 LR
" - ISlie Driinage
,wbmm L L%
s. ~ ‘-..rﬂ:PMng 2;" . I:;"-I:
. 1§ 600,000 § €00,000 a
17§ 45000 § 785000
11,000 § 120 $1,320,000 .
1§ 100,000 § 100,000 ot
1§ 500000 § 500,000 a .
‘Unloading & Bunkers 1§ 350,000 § 350,000 T
1 $1,000,000 §1,000,000 -
$280,000 ) =
- $400,000
$100,600

shoutd theie' e&lﬂlé"-n_, T
. - N .-1!1?":‘ .

ACCEPTANCE &*ﬁm
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" ADJO CONTRACTING CORP.

WATER DRAINAGE, SANITARY SYSTEMS
207 Kﬁlckerbockar Avenue, Bohemia, NY 11716

R (e3y)529.0800

v

L

roposal

PROJECT NAME-

BID TO:

- I l'!'- LI -
mmnnmn‘?‘lﬁiéfﬁm" ' E
B rE

Sills Road Realty Av-ty b

ADDRESS ter

Tlnspmponl lnnsemmly lhlﬂbethahﬂsnfomw:ndshllbovndemhngﬂpmdmdbemrpmhﬂ
-mto

hass order, AIA contract or subcontract
mmmuwwum otinpiite in
\ecowdgnoe Witk the Shave apeciialions, b e Sam of

oieh paymend fo b made sy bows
-F-nr 1}

-1
&1 motarial In guarafitssd 1o be sn apeciied. All work i e corpleted it w
m-;-nmuunwm Any alerstion ot
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. wﬁ-lt‘ly.muhmum Ownar i

wummmmm Our workars are fuly
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otzd Bgratiey”

me mmmhmwuluwmh

and shall take denco should there be

TUX (sx)sa0.0008 - i
TOWN STAT .
DoqQMQIley o yr.,
WE HEREBY SUBMIT SPECTFICATIONS AND ESTIMATES FOR. - ~ -;;- :': "
1 -»f.‘ :‘,!. -':rﬂ -
sm.ugh'unwmtuutpom, concrats bases, high intensity fixtures -
3“0 Uﬂﬂﬂ“ [} :r}k":! ’
$66.000.00 O RTTI
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- Exclusion, List w5 '399;’:3 6t 3 o
ADJO CONTRACTING CORP. PROJECTNAME. ~  »o=: %7 i
WA, TER DRAINAGE, SANITARY SYSTEMS Brookhaves fRafl Link; aﬂl.;lac’lﬁlf_‘&l_i .
207 Knickerbocker Avenue, Bohemia, NY 11716 BID TO: , .4
o 3ills Road Realty . S

P fas}ss9.0800 ADDRESS :" .

A fest)sa00008

‘proposal, o fis entirety, shl_-wmehﬂsofwagummdshllbemdemwpmdmdhmnorpotlt_ed--
iny purchase order, AIA contract or sebcontract and shall take should there be any conflicisr "

- Engineering, lne, grade, or stake out . NI o
- Bonds, fees, permits R '
- Saw cut, demolition & removal of concrete subroad, if any ..—_ ot T s
- Salls englneer & testing : --r;“f :
- Removal & dumping of buried debrls, mbble,ha!ard:usmmtwmm:dwthwladmdm . :
- Asbestog sbatement ] --1'."‘ il
- Unstitable excavation- below plan grade and conbrol fill & backfil of the same N \ L
' . - Furnish and install banknn, gmelandlurselectbaddlllmmls,mlhrmmlllmqnﬂtaonlv 2o, .
I 1 . - Rock excavation e R
: - Ercsion control-siit fence-hay bales e AP
. o4, , -dustcontrol W o
- Frost excavation and backfil Y .
.- - Mechanical trade excavation & backfl ot VoEd
177 .1 -Cub exavations - ~ -
A, = Removal of excess fil R =
= Off set, sheeting, shoting, bracing, and/or underpinaing or excavation for same .o
= Utsiity inbarference/utility disconnacts and/or damage to unmarked underground utdtties .-
~ Dewataring & pumping of any kind . :
- Wintgr Conditions " o
A « Conflicks for minimum separation between sewer, water, or drainage . )
. - Cast iron plpe - i ’
. . ~Hand labor exicavations AR P
, . - Any Penetration of bullding, alf piping terminates 5 feet outside of bulliing X -i
' mmmmwmmmmmummuwmﬂﬂﬁu@

" . - - Electrical disconnects or other Utiity disconnects
I = Select pipe type due to conflicts for minimum cover of water, sewer, or dralnage

-
R THL S,

o - Site to be plus or minus 6” to rough grade prior to the commencement of work -
'-, - Temporary fencing, barricades, lights, efc, o _
« RPZ freeze protection, msulation, heat tracing, electrical wiring, yearly RPZ Certifications .

- Irigation sprinider systems and wintenzing U, : |
- Micra bislogical testing and (ab analysis of water systerns e el e
- Tapfees/ Meter fees ) ST

- Water Meter or RPZ agsembly - L. ;
' 1, -Tree protection and restoration CATmer LT .
1 3AsBullts on Miar, CAD or Microfiim, stamped by 8 LS/PE R C
., .. ¢ Restorabon (curb, sidewalk, asphatt, landscape, sawcutting, fence, etc.) Sl o]

* & ' «Master Mechanks, Yeamster Stewards and/or Labor Stewards or charges related to same * R .
Ta .~ Any compaction around drywells other than water Jetting, if required e ' oo
-+ <Removal of concrete paving R - F

i - Changes in time, labor, qmmubahuhummmmmdmudmumormmﬁ‘s -
- [f itam Is not listed on proposal or excluded, then it is axcluded il - 2




