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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO 35036

SUFFOLK & SOUTHERN RAIL ROAD LLC
- LEASE AND OPERATION EXEMPTION -

SILLS ROAD REALTY, LLC

REPLY TO PETITION FOR CLARIFICATION

Set forth below is the reply of the Town of Brookhavcn ("Brookhaven") to the Petition

for Clarification of Decision of October 12,2007 filed by U S Rail Corporation (''U S Rail" or

"Petitioner") Petitioner's pleading is yet another attempt to evade regulation of its

construction/mining activities at the Sills Road site by any governmental authority, be it Federal,

State or local. Brookhaven contends that the Surface Transportation board (the "Board") should

not condone or foster U S Rail's activities, but instead should condemn those activities ' U S

Rail's arguments do not address the current situation of an entity without construction authority

from the Board seeking to commence the construction of a rail line, but instead rely on precedent

involving the construction of a rail line by an entity that has received advance Board

authorization to commence construction, or is a railroad with local operations

1 Brookhaven also believes that the Board should consider imposing the penalties of 49 USC § 11901(c)onUS
Kail, Sills, Suffolk and their respective officers



Petitioner's request for clarification would require the Board to illogically leap to the

determination of whether so-called "preconstruction activities," which Brookhaven views as

"construction activities/' should be permitted in advance of a threshold determination of whether

to authorize regulated rail construction, or to determine whether the rail construction that is being

proposed comes within the scope of the federal preemption Because Petitioner has yet to seek

authority on these threshold issues, the Board cannot grant the Petition for Clarification In

short, Petitioner has put the cart well before the horse

PROCEDURAL BACKGROUND

On May 18,2007, non-carrier Suffolk & Southern Rail Road LLC ("Suffolk"') filed a

verified notice of exemption under 49 C F R § 1150 31 to lease from non-earner Sills Road

Reality ("Sills'*) approximately 11,000 feet of track that Suffolk claimed was currently being

constructed in Yaphank, NY. At the same time, Suffolk requested authority to operate over the

track. In its notice, Suffolk had included a verified statement that "for-hire service was intended

for the trackage underlying Suffolk's notice of exemption, in which case Board authorization of

the construction of the trackage, and an environmental review until the National Environmental

Policy Act, would be required " See Suffolk & Southern Rail Road LLC - Lease And Operation

Exemption -Sills Road Realty. LLC. Finance Docket No 35036 (served October 12,

2007)(hcremafter the "October 12th Decision") See also Verified Statement of Robert F

Quinlan in Support of Town of Brookhaven's Reply to Petition for Stay (filed Nov 5,

2007)("Qumlan Statement"), annexed hereto at Exhibit A, at 2 Upon review, the Board found

Suffolk's notice of exemption to be incomplete and directed Suffolk to file certain supplemental

information describing the construction of the trackage See Suffolk & Southern Rail Road LLC

- Lease And Operation Exemption - Sills Road Realty. LLC. Finance Docket No 35036



(served June 1,2007)(hereinaftcr the "June 1st Decision"), Qumlan Statement at 2-3. The Board

made no decision regarding the exemption

On June 15,2007, Suffolk sought to withdraw its notice of exemption without providing

the additional information ordered by the Board Qumlan Statement at 3

On July 12,2007, Attorney John Hcffiier faxed a letter to then-Town of Brookhaven

Attorney Robert F Qumlan stating that he represented U S. Rail, an Ohio based company and

common earner short line railroad operating pursuant to authority granted by the Board His

letter stated that as a common earner railroad, U S Rail's construction of the rail facility is

governed by federal law and subject to the exclusive jurisdiction of the Board Qumlan

Statement at 3 The letter further indicated that U S Rail had leased real property and intended

to construct and operate an "exempt spur" within the meaning of 49 U S C §10906

In August 2007. the Board again directed Suffolk to file the information required by the

June 1st Decision, a substantive reason for its attempted withdrawal and a detailed explanation of

"whether it or Sills anticipated that for-hire service would have been provided over the trackage

that was to be constructed " See Suffolk & Southern Rail Road LLC - Lease And Operation

Exemption -- Sills Road Realty. LLC. Finance Docket No 35036 (served August 13,

2007)(herem after the "August 13th Decision"), Qumlan Statement at 4-5 The Board's

decision explained that if for-hirc service was intended for the trackage being constructed by

Sills then the "construction that has cither already occurred or will occur in the future is

construction of a line of railroad subject to the Board's jurisdiction, and the Board authorization

for the construction is required under 49 U S C § 10901 " Further, the Board made it absolutely

clear that "The proposed construction of a line of railroad also requires that the Board conduct



an environmental review under the National Environmental Policy Act See 49 C F R §

1105 6(a)(b)(l)" August 13th Decision at 2, Quinlan Statement at 5

Given the record before the Board, it was justifiably suspicious of the situation and

warned

'[lie Board increasingly has grown concerned that persons using
the notice of exemption procedures to obtain authority for the lease
or other acquisition and operation of a railroad line may not be
making a thorough review of their circumstances prior to filing a
verified statement that a proposal should be exempted from
environmental and historic reporting because the thresholds at 49
CFR § 11057(e)(4) or (5) will not be met Sec 49 CFR §
1105 6(b)(4), (c)(2)(i) Suffolk filed such a statement, but failed lo
provide any explanation in its notice of exemption as to why the
anticipated movements of mtermodal containers and up to 500,000
tons of construction aggregates would not meet or exceed the
Board's 3 train per day threshold for environmental documentation
under 49 CFR § 1105 7(e)(5)(n)(A) Nor did Suffolk explain why
the anticipated increase in truck traffic would not meet or exceed
the Board's thresholds under 49 CFR § 1105 7(c)(5)(n)(C)

August 13th Decision at 2

Suffolk filed an evasive response on August 23,2007 and stated, inter alia, that "Sills

never undertook any construction of rail facilities at the Sills Road location at issue here''

Response to Information Requested by the Surface Transportation Board at 3-4 On this basis, in

a decision served September 25,2007, the Board allowed Suffolk to withdraw its notice of

exemption and noted that it would "view with disfavor any future request for authority to

commence rail operations over trackage at this location unless the construction of that trackage

has first been authorized by the Board " See Suffolk & Southern Rail Road LLC -- Lease And

Operation Exemption — Sills Road Realty. LLC. Finance Docket No 35036 (served September

25,2007)(heremafter the "September 25th Decision'') However, U S Rail now admits that



construction was occurring on the property as early as August 2007 Yen Tied Statement of

Gerald T Drum in Support of Petition for Clarification ("Drum Statement") K 8

In October 2007, evidence of the on-going construction came to the Board's attention

Based on this evidence that "rail construction may be occurring or contemplated on this

property" - including a newspaper account indicating that Sills, Suffolk and/or others had

cleared 18 acres of land and excavated mountains of sand (estimated at approximately 30,000

cubic yards of sand with a value of between $330,000 and $750,000) at the Property2 - the

Board, sua sponte, issued an order to cease and desist and joined Petitioner U S Rail as a party

to this action Specifically, the Board held

because no party has sought authority from the Board to construct
any rail facilities at this site, this proceeding will be reopened on the
agency's own motion and US Rail will be made a party to this
proceeding If U S Rail, Suffolk, Sills, or any other related entity is
undertaking construction of any rail facilities in Yaphank, Brookhaven, or
anywhere in that vicinity, it is directed to immediately cease that activity
and to either obtain Board authorization pursuant to 49 U.S.C. §
10901 (a) or a Board decision . . . finding that such activity does not
require Board approval.

Suffolk & Southern Rail Road I,LC - Lease And Operation Exemption - Sills Road Realty.

LLC. Finance Docket No 35036 (served October 12,2007)(hercmafter the "October 12th

Decision")

The Board's decision was crystal clear, it prohibits any rail construction By the time of

the October 12th Decision, however, eighteen acres of land had already been clear-cut and

hundreds of thousands of cubic yards of materials had been mined without any environmental

study as to its impacts - as required by both the National Environmental Protection Act

(-'NEPA") and the New York State Environmental Quality Review Act ("SEQRA") - or whether

2 See Smith, Jennifer, Work Started for Yaphank rail site without approvals, NCWSDAY (October 1, 2007), annexed
hereto at Exhibit B



measures could have been taken in mitigation Quinlan Statement at 9-10 Additionally, such

clearing was done in violation of Town Codes relating to cleanng, site plan review, construction

activities and sand mining Id.

Still, U S Rail's Petition for Clarification seeks to negate the effect of the Board's

October 12th Decision and to continue construction activities. Though captioned as a different

pleading, the Petition for Clarification is merely the latest in a series of many similarly-

mtentioned pleadings aimed at beginning construction free from any regulation and outside the

bounds of the established regulatory framework by a non-railroad

Petitioner first sought to continue construction by way of a petition for a stay dated

October 18,2007 It claimed that the trackage it sought to build was disconnected and therefore

an exempt "spur" pursuant to 49 U S C. § 10906. The motion for stay was denied on November

16,2007. In denying the stay, the Board noted that Petitioner did not have a reasonable

likelihood of success on the merits of its argument that the trackage was an ancillary "spur"

because "the track cannot reasonably be viewed as used for a purpose ancillary to the operations

that will be located hundreds of miles from U S. Rail's existing operations in Ohio " Suffolk &

Southern Rail Road LLC -- Lease And Operation Exemption -- Sills Road Realty. LLC. Finance

Docket No. 35036 (served Nov. 16,2007) at 4

Next, on October 26,2007, Petitioner filed a petition for administrative reconsideration

of the cease and desist order The Board denied the petition for reconsideration on December 20.

2007, holding that U.S Rail had not alleged changed circumstances or submitted any new

evidence that would warrant reconsideration Suffolk & Southern Rail Road LLC — Lease And

Operation Exemption - Sills Road Realty, LLC. Finance Docket No 35036 (served Dec 20,



2007) at 4 Again the Board noted that there was "no evidence in the record" that the proposed

trackage would be classified as an ancillary spur

While its petitions for stay and reconsideration were still pending before the Board,

Petitioner also appealed the cease and desist order and sought a stay from the If S Court of

Appeals for the Second Circuit, which denied the stay on November 13,2007 and thereafter

dismissed the appeal

Finally, U S Rail filed an action in the U.S District Court for the Eastern District of New

York seeking to preliminarily enjoin Brookhavcn from taking any action to prosecute appearance

tickets it issued to Petitioner on October 4,2007 or from issuing further tickets Petitioner also

sought to enjoin Brookhaven from "taking any other action to interfere with or obstruct

Petitioner's construction and operation of the alleged rail terminal Order to Show Cause at 2

A hearing on the preliminary injunction was held on December 5-6, 2007, and, to date, no

decision has issued

Not content with two petitions before the Board and two separate attempts at judicial

review by federal courts, through its Petition for Clarification U S Rail now comes to the Board

for yet another bite at the apple Incredibly, Petitioner again asks the Board "whether it can

begin certain activities with those Activities pre-empted from state and local permitting,

zoning and environmental regulations " Petition at 1

Although it is still the case that "no party has sought authority from the Board to

construct any rail facilities at this site," (October 12th Decision at 2), Petitioner seeks permission

to ignore the Board's pnor mandate, side-step all state and local regulation, and begin activities

without any oversight or authority from any governing agency The Petition for Clarification

must be denied unless and until U S Rail obtains "authorization pursuant to 49 U S C §



10901 (a) or a Board decision finding that such activity does not require board approval "

October 12th Decision at 2

After the hearing on the preliminary injunction, on March 26,2007, Petitioner applied to

the Section of Environmental Analysis ("SEA") for a waiver of the six-month's pre-fihng notice

required by the Board's environmental regulations at 49 C F R § 1105 10(a)(l). See generally

March 26,2007 Letter to the SEA appended hereto at Exhibit C In a letter dated April 29,

2008, U S Rail claimed that the SEA had reached a "consensus'' that the project would require

an Environmental Assessment ("EA") rather than an Environmental Impact Statement ("EIS")

In fact, this statement by U S. Rail was so inaccurate that the Chief of the SEA, Victoria Rutson,

deemed it necessary to respond by letter correcting the record on May 1,2008 ("May 1 Letter")

See generally May 1, 2008 Letter from Victoria Rutson to John Heffner, annexed hereto at

Exhibit D Forced to own up to its misrepresentation, U S Rail corrected itself by letter dated

May 13, 2008. This distorted account of statements made at a meeting with the SEA is just the

latest in a string of misrepresentations by U S Rail before the Board

In support of its request for the waiver of the environmental notice pcnod, U S Rail also

claims that "within the next several weeks U S. Rail plans to petition the Board for an individual

exemption under 49 U S C § 10502 from the requirements of 49 U S.C § 10901 to permit U to

construct and operate a new rail-served facility in the Town of Brookhaven " March 26,

2008 Letter (Exhibit C) at 1 The inaccuracy of U S Rail's prior statements strongly suggests

that this statement should be closely scrutinized Indeed, because of the controversy created by

U S Rail's continuing attempts to evade the Board's construction jurisdiction, Brookhaven

contends that the Board should require U S. Rail to file an application in order to fully describe

its proposal instead of the less rigorous petition for exemption



In fact, U S Rail has not even petitioned the Board for an exemption, instead, Petitioner

filed the instant Petition for Clarification on May 2,2007. Notwithstanding the Board's prior

decisions described above, the Petition seeks "clarification" of the cease and desist order and

permission to proceed with seven enumerated construction activities

ARGUMENT

Not only is the Petition for Clarification a thinly veiled attempt to continue construction

activities without regulation, it is simply premature No application has been filed seeking a

grant of authority to construct a line of railroad under 49 U S C. § 10901 (a) As the Board has

already held, the proposed line of railroad is not an "exempt spur," where U S Rail's existing

track is located hundreds of miles away in Ohio. Moreover, as set forth in detail below, there is

evidence of U S Rail's involvement in a lucrative sand-mining operation at the property, which

raises a significant question as to whether U S. Rail and its affiliates even intend to build a line of

railroad at all.

A. No petition or application has been filed seeking a grant of authority to
construct a line of railroad under 49 U.S.C. S 10901 (a).

Petitioner misrepresents its dealings with the Board to date. Despite assurances and

indications to the contrary, no petition or application has been filed for authority to construct a

line of railroad Still, the Petition repeatedly asserts "U S Rail has initiated the process of

seeking Board authority to construct and operate the BRT "3 To the contrary, under the statute, a

3 Petition for Clarification at 5 Petitioner also states that it "desires to undertake the Activities described while
the Board is processing its request for authority " Id Moreover, it repeatedly makes the request to commence
activities "during the time that its construction proposal is undergoing Board and SEA analysis and rcvmw"(Petition
at 9) and "during the pendency of its petition for exemption for construction " Petition at 11 US Rail even goes so
far as to presumptively state, "Once the Board grants its request for authority, the services for which US Rail seeks
the construction and operation exemption preempt any otherwise applicable state and local laws'* Petition at 12-13
(citing New England Transrail LLC d/b/a Wilimmelon A Woburn Terminal Railway - Construction. Acquisition
and Operation Exemption - in Wilmington and Wobum. MA. Finance Docket No 34797 (served July 10,2007))
Finally, U S Rail mislcadmgly asserts that "the fact that the Board has yet to decide U S Rail's petition for
exemption should not prevent the Board from ruling [in its favor]" Petition at 15 This attempt to try to



proceeding to grant authority begins when an application is filed 49USC § 10901 (b). In the

midst of the hyperbole, Petitioner does concede that no application or petition has yet been filed

See, e e. Petition for Clarification at 5 ("will file a separate Petition for Excmplion")("filcs this

petition in advance of submitting the aforementioned Petition for Exemption")

In fact, nothing has changed since the Board found in October 2007 that no party had

sought authority from the Board to construct any rail facilities at this site October 12th Decision

at 2 As such, the threshold question regarding jurisdiction has not been answered The

junsdictional question is paramount since if the Board has jurisdiction over Petitioner's

activities, its jurisdiction is exclusive and preempts the application of many state and local laws

and regulations 49 U S C § 10501 (b), see also New England Transrail LLC oVb/a Wilimineton

& Woburn Terminal Railway - Construction. Acquisition and Operation Exemption - in

Wilmington and Woburn. MA. Finance Docket No 34797 (served July 10, 2007)(*'New England

Transrail")("Scction 10501(b) also expressly provides that 'the remedies provided under [49

U SC §§ 10101-11908] are exclusive and preempt the remedies provided under Federal or state

law' The purpose of the Federal Preemption is to prevent a patchwork of local and state

regulation from unreasonably interfering with interstate commerce ")

In support of its premature request, however, Petitioner cites to the Board's decision in

DescrtXpress Enterprises. LLC - Petition for Declaratory Order. Finance Docket No 34914

(served June 27, 2007)("DesertX|)ress") Petitioner's reliance on DesertXprcss is misplaced

Although in that case, like this one, DescrtXpress had petitioned the Board prior to obtaining

authonty to construct a rail facility, the similarities begin and end there

mischaractenze the so-called undecided "petition for exemption" completely misconstrues the reality that, to date,
no petition has been filed •

10



First and foremost, in DesertXpress. the rail carrier was not asking the Board for

"clarification" of a previous order or for permission to begin any "construction" activity Rather,

DesertXprcss asked the Board "to issue a declaratory order finding that its proposed construction

of an interstate high speed passenger rail system is not subject to state and local [regulations]

because of the Federal preemption in 49 U S C § 1050 l(b)" DcscrtXprcss at 1 The relief

sought was both procedurally and substantively different than the result U S Rail seeks by its

petition for clarification

Second, there was no question that the activity proposed by DesertXprcss was "rail

transportation" warranting federal preemption The Board noted

DesertXpress' petition for declaratory order concerns its
proposed project to construct an approximately 200-mile
interstate high speed passenger rail system between
Victorville, CA and Law Vegas, NV .. that would involve
the construction of significant lengths of new track and ancillary
facilities, including two passenger stations and a 50-acre tram
maintenance and storage facility and operations center
DesertXpress states that the proposed route is planned
alongside or within the median of Interstate 15 and would
provide an alternative to automobile travel on that highway
Petitioner anticipates that the project would utilize European
high-speed trams that would operate at speeds up to 125 miles
per hour and would travel between the two termini in under
105 minutes

DesertXpress at 1-2 (emphasis added). To the contrary, the Board has already noted its

skepticism regarding whether U S Rail's proposed trackage would be an exempt ''spur" and

there remain significant factual issues with respect to whether U S Rail is constructing a rail

facility at all See infra sections D and E at pages 18-22

Finally, unlike U S Rail, at the time of its Petition, DesertXpress had already met with

the SEA and had begun the preparation of an Environmental Impact Statement ("EIS") under

NEPA State and local authorities and concerned citizens were being encouraged to participate

11



in the EIS process, a fact to which the Board specifically pointed in its decision Moreover, it

was not just the rail carrier that was seeking clarification m DesertXpress. but also a number of

state and local officials who were looking for answers Noting the particularities of the situation

before it, the Board clearly stated, "our findings here are relevant only to the specific project

DesertXpress is proposing and the individual facts and circumstances at issue here "

DesertXpress at 3 In that particular case, the Board was able to certify that its decision would

not significantly affect either the "quality of the human environmental or the conservation of

energy resources " Id at 4

U.S. Rail, on the other hand, has not begun any environmental review To the

contrary, all that U S. Rail has done to date is to request a waiver of the six-month notice

requirements under the Board's environmental regulations, arguing disingenuously that the

6-month notice is not required because the proposed construction would have such

minimal impact on the environment that it would not require an environmental impact

statement

U S. Rail's argument flics in the face of the facts. This is not the first time that it

has requested permission for so-called ''pre-construction activities " Such permission was

requested (and denied) by way of a motion for a stay and for preliminary injunction to the

United States Court of Appeals for the Second Circuit In opposing that application,

Brookhavcn submitted an affidavit from its Director of the Division of Environmental

Protection, Mr John Turner See Declaration of John L Turner in Opposition to

Petitioners' Motion for a Preliminary Injunction, annexed hereto as Exhibit E Mr Turner

pointed out that if he were called upon to review the project pursuant to the SEQRA (the

state counterpart to NEPA), U S Rail would undoubtedly be required to prepare an

12



environmental impact statement because, among other things, the property is in a deep

flow recharge zone and is ecologically part of the Long Island Pine Barrens and therefore

development of the property may cause significant hydrological and ecological impacts

Turner Affidavit 1H[ 4-5 Thus, despite the representations that Petitioner has made to the

SEA, the project has and is going to involve significant environmental impacts

In addition, the Regional Director of the New York State Department of Environmental

Conservation recently summarized the significant environmental impacts when he stated, "The

most serious concern is that a development project that calls for the clearing of a 28-acre site and

the mining of hundreds of thousands of yards of cubic materials could move forward without any

environmental review " Sec supra. Smith, note 2

Similarly, in New England Transrail. the Board clearly stated that it would grant an

exemption for a requested activity "only if it is satisfied that it has sufficient information about

the transportation and potential environmental aspects of the proposal to be confident that it has

no cause for regulatory concern " New England Transrail. LLC. Finance Docket No 34797 at

11 Where, as here, there has been no environmental analysis to date, the Board by its own

standard cannot approve any requested activities on the properly Id (finding that the Board

could not authorize New England Transrail's proposal before conducting the environmental

review required by NEPA)

As the Board stated in its decision on U S Rail's Petition to Stay

If the proposed activities at issue here are found to require
prior approval from the Board under 49 U S C § 10901,
environmental review under NEPA would be conducted as
pan of that process During the NEPA process there would
be ample opportunity for all interested parties, affected
communities, and members of the general public to participate
and to comment on all aspects of the environmental analysis
Moreover, the Board could impose specific mitigation

13



conditions, should it decide to authorize this proposal, to
mitigate potential environmental impacts resulting from
the transaction

November 16th Decision at 7

By skipping the first step - "determination of prior approval" -US Rail is basically

asking the Board to sanction construction without any environmental accountability. The

process was purposefully designed to prevent such a result See Stewart Park and Reserve

Coalition. Inc v Slater. 352 F 3d 545, 557 (2d Cir 2003)(findmg that NEPA requires an agency

to "withhold its decision to proceed with an action until it has taken a hard look at the

environmental consequences"), Po&lianictal v US Army Corps of Enameers. 306 F 3d 1235,

1237 (2d Cir 2002)(holding that NEPA was enacted "to ensure federal agencies examine and

disclose the potential environmental impacts of projects before allowing them to proceed"), see

also 40 C F R § 1500 1 C'The NEPA process is intended to help public officials make decisions

that arc based on understanding of environmental consequences, and take actions to protect,

restore and enhance the environment.")

U S Rail is seeking to engage in actual construction activities This is clearly within the

Board's construction jurisdiction "[TJhe bringing of a condemnation proceeding constitutes

'construction '" Nicholson v Missouri Pacific Railroad Company. 366 I.C C 69, 72 (1982)

The Interstate Commerce Commission (the "ICC"), the Board's predecessor, considered

condemnation to be construction. Condemnation is usually the first step in the construction of a

railroad line After property is condemned, activities on the property commence, similar to those

claimed to be "preconstruction" activities by U S Rail, grading, installation of utilities, security

equipment, lighting, fencing, and temporary structures Petition at 5 Since the ICC took

jurisdiction over a construction project at the condemnation stage, it defies logic for U S Rail to

14



argue that actual construction activities do not require Board approval and can be authorized by

the Board prior to a full review of the proposal and a full environmental analysis

In short, U S Rail's petition is the most recent in a string of attempts to begin actual

construction without Board authority contrary lo prescribed law and procedure Brookhaven

urges the Board to follow the ICC precedent and reject U S Rail's misleading and illogical

argument

B. Petitioner has made no attempt to engage state and local authorities,
but rather has maintained from the beginning that the facility is not subject
to state or local regulation of any kind.

Contrary to U S Rail's assertion that it has engaged state and local authorities through a

series of meetings, Petitioner has in fact totally ignored any input from state and local authonties

to date By all accounts, U S Rail's ''meetings" with state and local authonties, were not

participatory meetings, but rather pronouncements by U.S Rail to local officials that it was

proposing rail construction that was exempt from state or local regulation These

pronouncements did not invite comment or collaboration A careful read of the ''meeting

chronology" reveals the true course of events a clever but transparent "bail and switch "

All of the meetings prior to July 2007 listed in the "Meeting Chronology" at Exhibit A to

the Petition for Clarification took place when it was the stated intention of the owners of the site

to operate at the site pursuant to a Notice of Exemption under 49US C § 10901 and49CFR §

115031 and based on a lease between Suffolk and Southern Rail Road LLC and Sills Road

Realty LLC, U S Rail was not a party to any of the meetings

The first interaction between Petitioner U S Rail and Brookhaven was on July 12.2007.

just a few weeks before U S Rail commenced its unauthorized construction activities Petitioner

claims that on that date "John Hefrher, Esq. on behalf of U S Rail Corporation submits notice of

15



US Rail's intent to commence construction to the Town Attorney, Town of Brookhaven, New

York " Exhibit A to Petition for Clarification First, the "notice of intent to commence

construction" was by no means an introduction to a cooperative relationship Indeed, the letter

merely stated that U S Rail had leased the Property and intended to construct and operate an

"exempt spur" within the meaning of 49 U S C. §10906 See July 12,2007 Letter from John D

Heffncr to Robert F Qumlan, annexed hereto at Exhibit F. Secondly, not only was U S Rail

announcing its plans to operate without state or local approval, the self-designation of its project

as an ''exempt spur" signaled its intention to operate outside the bounds of federal authority as

well By way of context, this letter was sent just a few weeks after Suffolk attempted to

withdraw its notice of exemption and the Board directed it to provide more information Sec

June 1 st and August 13th decisions

To add insult to injury, U S Rail began clearing the Property just a few weeks later This

was the start of the unauthorized construction process Indeed, by its own account U S Rail

proceeded unsupcrvised with its initial plans and caused "potentially unsafe" conditions on the

property Drum Statement * 9 These conditions were caused by the actions taken by Petitioner

beginning in August 2007, at which time it had no authority whatsoever to proceed As a matter

of fact, it was not even a party to the proceedings at this juncture

Still, U S Rail now argues that the Board must grant it the authority to perform certain

"limited" preconstruction activities because it would be otherwise prejudiced As stated above,

the activities Petitioner seeks to begin are actually construction activities under ICC precedent

Further, as explained below, Petitioner will not suffer any harm if it is not permitted to

commence construction

16



As evidence of the alleged "harm" it would suffer, U S Rail cites to the fact that it has

already ordered 2 locomotives and that it has various "contractual commitments" that it must

fulfill Exhibit B to Petition for Clarification (Hall Affidavit) fl 23-24 This argument is a non-

sequitor First, Petitioner has raised all of these arguments in its application for preliminary

injunction, which remains pending before the U.S District Court for the Eastern District of New

York The Board has clearly spoken on this issue and it should not be persuaded to re-visit these

arguments because they have been cleverly captioned as a different motion Second, any assets

U S Rail has purchased or commitments it has made to third parties are due solely to its own

actions and not at the behest of any Board decision or directive The Board has been clear and

consistent since June 2007 and has never suggested that U S Rail should proceed with its plans

and operations Similarly, no state or local authority has given the green light because no state or

local permission has been sought

Instead of any suggestion from the Board that U S Rail should proceed, what it has said

- and clearly -is that U S Rail should cease and desist That U S Rail chose to ignore the

Board's directive should not now be grounds for a finding in its favor due to some unquantifiablc

economic harm it might suffer due to its own flagrantly subversive tactics

C. Neither the Board nor the Board's Section of Environmental Analysis has
suggested that U.S. Rail seek this Petition for Clarification.

US Rail claims that-

The Parties sought judicial review of the Board's October 12th Decision
In its November 19, 2007 Brief in Response to the Parties' Preliminary
Injunction Request, the Board suggested that the Parties seek Board
clarification as to whether the Cease and Desist Order permitted the
activities requested herein, a suggestion reiterated by the Board's Section
of Environmental Analysis ("SEA") during its March 17, 2008 meeting
with the Parties

Petition at 8

17



Neither the Board nor SEA have ever committed such a suggestion to writing and U S

Kail's representation that the Board and SKA have requested this Petition for Clarification is just

another entry m its continuing ledger of misrepresentations and embellishments

A review of all of the decisions issued for this docket, demonstrate that the Board has

never advanced such a suggestion U S. Rail's attempt to attribute to the Board that it requested

this petition for clarification is based upon the argument of the office of General Counsel in an

appellate brief Petition at 4, 8, and 10-11 The Board did not "invite" the Petition for

Clarification, but rather in an appellate pleading filed in the U S Court of Appeals for the

Second Circuit, counsel for the Surface Transportation Board argued that it would have been

more appropriate for Petitioner to address the scope of permitted activities before the Board, than

to file for a preliminary injunction. Petition at 11, n 2 The Board makes its positions known

through its decisions and not the arguments advanced by its attorneys in litigation

Similarly, the SEA has never offered a written suggestion that U S Rail seek this petition

for clarification Tn fact, to date, the only correspondence issued by SEA was a letter from the

Chief of SEA admonishing U S. Rail for mischaracterizing the level of environmental review

that would be required under the circumstances See May 1,2008, annexed hereto at Exhibit D

D. The Proposed Trackage is not an exempt spur pursuant to 49 U.S.C. S 10906.

As the Board itself has stated, Petitioners are unlikely to prevail in their argument that the

proposed trackage ought to be classified as an exempt "spur" so that it will be exempt from both state

and local authorities and the Board For this reason alone, the Board should deny the Petition for

Clarification

U S Rail has argued that the rail facility is likely to be deemed a "spur" track, which is subject

to Board jurisdiction but does not require construction approval Specifically in its submissions to the
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Board, it has claimed the proposed use of the track would not require prior Board approval for

construction under 49 U S C § 10901 or operations under 49 U S C § 10902(a) but, rather, qualifies

for the exception from the Board's entry/exit licensing authority in 49 U S C § 10906 because the

track would be used as a "disconnected" ancillary "spur" of an existing carrier, U S Rail Sec, e g.

Petition for Reconsideration at 7, Petition for Stay at 4, Petition for Clarification at eg 8, 13

In fact, the proposed track is either a line of railroad subject to the Board's licensing

requirements because it would be an invasion of new territory, or else a "private" track not subject to

the Board's jurisdiction but subject to state and local regulations The track in question cannot be

characterized as ancillary "spur" or switching track because it is not adjacent or ancillary to

U S. Rail's existing rail operations, which are located hundreds of miles away from Brookhaven in

Ohio

To date, the Board has agreed- in its November 16th Decision, the Board concluded that the

subject track is likely to be characterized as "a line of railroad'*4 because

The purpose of the proposed construction and operations appears to be to
allow U S Rail to serve new shippers The track cannot reasonably be
viewed as used for a purpose ancillary to the service that U S Rail is
already authorized to provide, as the proposed construction and operations
will be located hundreds of miles from U S Rail's existing operations in
Ohio

November 16th Decision at 4

4 In reaching this conclusion, the Board noted that "[t]here are three types of railroad track (1) railroad lines that arc
part of the interstate rail network, which require a Board license under 49 U S C 10901 to construct or acquire and
operate , (2) ancillary track, such as "spur," "industrial" or "switching" track, which docs not require pnor
authorization from the Board to construct or remove under 49 U S C 10906 , and (3) so called "private" track,
which is not part of the national rail transportation system or subject to the Board's jurisdiction because the track is
not intended to serve the general public State and local regulation is fully applicable to private track " November
16th Decision at l,n I
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E. U.S. Rail's Intended Use of the Property Does not merit prior Board approval for
construction under 49 U.S.C. § 10901 or operations under 49 U.S.C. § 10902(a)
because U.S. Rail is not constructing a rail facility

U S Rail states that "as a preliminary matter," this transaction is a matter "within the

jurisdiction of the ICC. Termination Act insofar as it involved the construction and operation of

a line of railroad under 49 U S C 10901 " Petition at 12 Repeating this conclusion over and

over again does not make it make it so without a Board decision Tt is for the Board and the

Board alone to make the determination regarding whether to exempt rail carrier transportation

See 49 U S C. § 10502 Indeed, based on ICC precedent, it is logical for the Board to conclude

that the activities proposed by U S Rail in the Petition are construction activities subject to its

jurisdiction and cannot commence until the Board completes the required environmental review

and grants an application or petition fro exemption

While U S Rail's Petition pre-supposcs that the Board will grant it authority to construct

a railroad and that it will receive the concomitant benefit of preemption, there remain serious

questions with respect to whether what is being proposed at the facility is truly construction that

will be undertaken by a rail carrier Given U S Rail's previous omissions, which are well

documented in the Board's prior decisions in this matter, a healthy dose of suspicion about its

motivations and representations is warranted.

In the pending action in the U S District Court for the Eastern District of New York, U S

Rail and the owner of the Property, Sills Road Realty ("Sills") sought to enjoin the Brookhaven

from enforcing us local zoning code with respect to the activities that had taken place at the

Property While a decision in that matter has not yet been issued, the testimony and evidence

20



from that preliminary injunction hearing5 is closed and the parties have submitted post-trial

briefs The evidence and testimony presented at the hearing strongly suggested that U S Rail's

involvement at the Property is a mere subterfuge by which U S Rail and the parties that have an

interest in the Property are seeking to cloak themselves m federal preemption to avoid state and

local oversight of their true business venture—a lucrative sand-mining operation A copy of

Brookhaven's proposed findings of fact and conclusions of law, which summarize this argument

are annexed hereto as Exhibit H

During the preliminary injunction hearing, the following three documents that were introduced

into evidence at the hearing demonstrate U S Rail's involvement in a sand-mining scheme (a) a

"Railroad Operating Agreement and Property Lease'"("Leasc")(Exhibit I herewith), (b) an Excavation

Agreement (Exhibit J herewith), and (c) an unsigned Proposal for construction at the Property (Exhibit

K herewith) The Lease - which is for a 28-acrc industrial site - has a 3—year term and an annual

rent of $1,000 Under the terms of the Lease, U S Rail has no obligation to pay property taxes and

was paid a signing bonus of $10,000 The second document, the Excavation Agreement, allows Adjo

Contracting Corp ("Adjo")(a general contractor for the BRT and partner in Sills) to sell sand it

excavates from the Property and be paid from the proceeds of the sale of the sand up to $3,000,000

plus a 25% fee or all of its costs For its part, Sills gets up to $6.000,000 plus a 50% fee The third

document, the Proposal, is an unsigned document that contains specifications for a rail construction

and indicates that it is a "Bid To Sills Road Realty "

At the hearing, U S Rail claimed that the Proposal has been incorporated into the

Excavation Agreement that these documents evidence U S Rail's obligation to construct a rail

facility even though neither document contains any reference to the other Transcript (Exhibit G)

5 The preliminary injunction hearing was held in the United States District Court for the Eastern District of New
York before United States Magistrate Boyle on December 5-6,2007 A transcript of that hearing is annexed hereto
as Exhibit G
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at 39 US Rail's President and CEO, Gabriel Hall ("Hall") testified that he was making

payments to Adjo for rail construction but produced no proof of these payments at the hearing

Id at 42 Hall was so ignorant of the details of the transactions occurring at the Property that he

initially testified he was unaware of the provisions of the Excavation Agreement by which Adjo

was paid from the proceeds of the materials that were mined from the Property Id at 42 When

presented with the text of the Excavation Agreement, Hall acknowledged that it appeared that

payments were being made for sand mining but could not confirm that this was the payment

arrangement Id at 44

Hall's testimony and the three documents U S Rail offered into evidence present a very

clear picture U S Rail, the STB-certificd Class III rail earner, which is allegedly constructing a

rail facility (and thus affording the parties the protection of federal preemption) has only a

nominal role in the property as evidenced by a sham agreement under which it pays $1,000 a

year to rent 28 acres of prime industrial land with no obligation to pay property taxes In

submitting these documents to the court at the hearing, U S Rail was asking the court to believe

that it would obligate itself to pay for the $5,450,000 of rail construction improvements and

equipment in the Proposal even though its lease for the property could be terminated on 90 days

notice and there is no express provision for repayment of the $5,450,000 in construction

improvements and equipment

While on its face, the Agreement does not make economic sense, when you consider the very

lucrative arrangements that Sills and Adjo (a partner in Sills) have negotiated based on their ability to

sand-mine at the Property without any state or local oversight, this arrangement makes complete sense

The testimony and evidence at the hearing call into question whether U S Rail is truly obligated to

construct the rail facility In short, it is quite possible that U S Rail has not petitioned the Board for
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exemption because it cannot present evidence that it is in fact constructing a rail facility on the

Property

CONCLUSION

'Ihc Petition for Clarification is an attempt to circumvent the Board decisions in this case

and wcll-cstablishcd regulatory framework, and is premature For all of the reasons set forth

above, Brookhaven respectfully requests that the Petition be denied

Respectfully submitted,

A CUTHBERTSi
Law Offices of Mark A Cuthbertson
434 New York Avenue
Iluntington, New York
(631)351-3501

Attorneys for Town ofBrookhaven
May 30, 2008
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CERTIFICATE OF SERVICE

I, Mark A Cuthbertson. certify that, on this 30th day of May. 2008.1 caused a copy of

the foregoing document to be served by e-mail on all panics of record in STB Finance Docket

No 35036

A Cutnbertson
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VERIFIED STATEMENT OF
ROBERT F. OU1WLAN

My name is Robert F. Quintan I am the Town Attorney of the Town of

Brookhaven ("Brookhaven") I am the chief legal officer of Brookhaven, a large town of

approximately 480,000 people and 532 square miles in size Brookhaven is located in

central Long Island, in the state of New York.

As the Town Attorney I am responsible for significant facets of local land use ̂

regulation and code enforcement In Brookhaven we have comprehensive regulations

that govern, among other things, the zoning and site plans for facilities such as those

proposed for property involved in this proceeding. Those regulations are intended,to
1 .'

ensure that these facilities are sited in appropriate places In addition, in siting and

regulating such facilities we arc required to follow the New York State Environmental

Quality Review Act ("SEQRA") (the state counterpart to NEPA) to review the

environmental impacts of projects and to ensure, if such projects are built that adequate '

environmental mitigation measures are implemented.

I submit this statement in support of Brookhaven's reply to the petition for stay,

submitted by Sills Road Realty, LLC ("Sills"), US Rail Corporation ("US Rail'?) (Sills

and US Rail are hereinafter collectively referred to as "Petitioners*'). The proceeding
1 * i

before the Board involves property located on Sills Road in the hamlet of Yaphank in

Brookhaven ("Property") I have set forth below the history of this matter before the

Board, which clearly evidences how the Petitioners are abusing the exemption system to

avoid appropriate state and local regulation.



On May 18,2007, Suffolk filed another verified notice of exemption for the

Property. The exemption was sought pursuant to 49 USC §10901 and 49 CFR §1150.31

and indicated that Suffolk has reached an agreement with Sills for the lease and operation :

of railroad trackage and facilities currently be constructed at the Property. The lease
ib

involved the use of approximately 11,000 feet of track on a 28-acre parcel. In the „

summary of the transaction, it indicated that the exemption involved a lease in common

carrier operation by a new Class III short line railroad (Suffolk) over railroad trackage -

and facilities to be constructed. It contained an extensive description of the proposed. -" • '

facility, including that it will make provisions for rolling stock and construction of an on-

site overpass bridge, cross dock, intermodal container storage and receiving, handling and'
i

storage bunkers with sufficient capacity to accommodate 500,000 tons of construction >

aggregates per annum. On June 1,2007, the Board issued a decision indicating that,

based on Suffolk's intent to provide for-hire service over trackage, it appears that Sills ,

was constructing a line of railroad subject to the Board's jurisdiction. It noted that under

49 USC §10901, Board authority is required to construct a line of railroad and that Sills

has not sought Board authority for this construction The Board further indicated that if

the Board were to accept Suffolk's verified Nonce as complete, Board action might be1

i
seen as tacit approval of Suffolk's lease and operation over a line of railroad that has been"

constructed without Board authority and that because the Notice of Exemption did not .

provide sufficient information to make a definitive determination that exemption was '

appropriate here, additional information was necessary for Suffolk's Notice of Exemption. ""•

to be considered complete Suffolk was directed to file supplemental information by June

«*&;„...



21,2007 describing its construction activities on the trackage to date and any

construction anticipated in the future.

On June 15,2007 Mr. Refiner wrote the Board a letter indicating that due to a

change in circumstance, Suffolk had decided to withdraw its Notice of Exemption.

On July 12,2007, Mr Refiner, faxed me a letter in my capacity as Town

Attorney to advise me that he represented US Rail, an Ohio based company and common
•

carrier short line railroad operating pursuant to authority granted by the.former ICC now
if

the STB. His letter stated that US Rail has leased real property and intended to construct

and operate a "exempt spur" within the meaning of 49 USC § 10906 a line of rail and

related side tracks, yard tracks, turn outs, switches and connecting tracks (collectively,.

the "Rail Yard") thereon for the purpose of operating a common carrier railroad and

transload facility at that location. The letter further indicated the Rail Yard will provide

rail transportation services to customers shipping and receiving and/or transloading

aggregate stone or other stone products as well as lumber, plywood, sheetrock, and

related construction materials and other merchandise freight and that as a common carrier

railroad, US Rail's construction of the Rail Yard are governed by federal law and subject

to the exclusive jurisdiction of the STB.

It is important to note that at this point I was not aware of any activities at the

Property or any proceedings before the Board. At no point in his letter did Mr Heffher

indicate that there were any pending proceedings in front of the Board. Also,

conveniently missing from Mr. Hetrhcr's letter was any mention of the involvementof1

Sills or Suffolk. I was left to investigate the location of the property because all Mr.

Hefiher provided were tax map descriptions of the property.



On July 25,2007, Mr Hefiber addressed and mailed a letter to me that was'

identical to his July 12,2007 letter, which was received by my office on July 27,2007

while I was away.

On August 13,2007, the Board unaware of the new involvement by US Rail,

issued a decision in response to Suffolk's attempt to withdraw its second Notice of

Exemption. It noted that in its June 1,2007 decision Suffolk's notice of exemption was :

j

found incomplete and it was directed to file supplemental information describing in detail'

the construction of trackage, which, it noted, would appear to be line of railroad subject-

to the Board's jurisdiction based on Suffolk's stated intention to provide for-hire service /

over it. The Board stated that Suffolk had not provided it with the supplemental'

information required by its June 1,2007 decision nor had it provided a substantive reason

for its withdrawal. In failing to explain the situation, the Board stated that Suffolk left "'

unrefined in its verified statement that for-hire service is intended for the trackage being

constructed by its affiliate Sills The Board's conclusion that Suffolk and Sills were

affiliated was based on telephone conversations between Board staff legal counsel for

Suffolk.

The Board's decision denied Suffolk's request to terminate the proceeding Given

the concerns raised, the Board directed Suffolk to file the information required by its June

1 decision, directed Suffolk to provide substantive reasons for the withdrawal and explain

whether it or Sills will provide for-hire service at the trackage. The Board commented

where, as here, a party concludes that environmental thresholds will not be exceeded, the

notice of exemption should explain why the transaction would not exceed the thresholds

or otherwise warrant the preparation of environmental documentation.



The Board's decision explained that if for-hire service was intended for the

trackage being constructed by Sills then the "construction that has either already occurred u

or will occur in the future is construction of a line of railroad subject to the Board's

t •*

jurisdiction, and the Board authorization for the construction is required under 49 U.S.C. ,
1 f m,

10901 The proposed construction of a line of railroad also requires that the Board " -

conduct an environmental review under the National Environmental Policy Act. See 49 '.

CFR1105.6(a)(b)(l)."

In its decision the Board was justifiably suspicious of Petitioner's activities and

warned:

The Board increasingly has grown concerned that persons using the notice
of exemption procedures to obtain authority for the lease or other
acquisition and operation of a railroad line may not be making a thorough '
review of their circumstances prior to filing a verified statement that a
proposal should be exempted from environmental and historic reporting
because the thresholds at 49 CFR11 OS 7(e)(4) or (5) will not be met. See
49 CFR 1105.6(b)(4), (c)(2)(i) Suffolk filed such a statement, but failed
to provide any explanation in its notice of exemption as to why the
anticipated movements of intermodal containers and up to 500,000 tons of
construction aggregates would not meet or exceed the Boards 3 train per
day threshold for environmental documentation under 49 CFR
11 OS 7(e)(S)(ii)(A) Nor did Suffolk explain why the anticipated increase
in truck traffic would not meet or exceed the Board's thresholds'under 49
CFRI1057(e)(5)(n)(C).

'^

In response to the Board's August 13,2007 decision, Suffolk filed a response mat

can only be characterized as evasive.

It is important to note that, when Suffolk received the Board's August 13,2007~
• » a

decision, which inquired about its construction activity, it had planned to or was in the



process of commencing construction. Newspaper accounts1 make it clear that

construction commenced at the Property in late August.

Mr. Heffiier wrote to the Board on August 23,2007 and stated that the simple . *

answer to STB's inquiry is that Suffolk and Sills never concluded any agreement or other

relationship with respect to the lease, construction, or operation of the rail facility and .

incredibly also stated that "Suffolk has never undertaken any development

construction or other activity at this site." He further stated Sills never undertook any

construction of rail facilities at the Sills location for the simple reason that Suffolk and ''

Sills never consummated their agreement.

The statement in Mr. Hcfiher's letter of August 23,2007 that Suffolk and Sills

never undertook any construction at the site is not only contradicted by newspaper

accounts that demonstrate that construction began in late August, but also by Mr.

Heflhcr's own letter to this Board of October 9,2007, attached to the present Petition.

Attached to Mr Hefmer's October 9,2007 letter as Exhibit D is a timeline ' '

submitted by Mr. Heffher which indicates: "August 20,2007 - Site clearing

commences." Clearly Mr. Hcfihcr should have known of this clients' clearing activities

before he wrote to the STB three days after they commenced, perhaps craftily,

representing to the STB that his now former client "Suffolk has never undertaken any

development construction or other activity at this site." Knowing mil well that his client,

Sills Road, had already started clearing As both Sills and Suffolk had already been

In a newspaper account on October 1.2007 in Ngmdayt a Long Island daily newspaper, it was revealed iii *
late August, 2007 work was begun at the Property, which involved clear-cutting 18 acres of the site and the !
raining of hundreds of thousands of cubic yards of materials The article indicated that US Rail bad signed.'
a 30-year lease with Sills In this article, Gerard Dnimm, the chief financial officer of Sills indicated that
they intended to build a rail facility at the site The article also made it clear that Petitioners were
attempting to make an end-run around the Board procedures that would have required Board authorization '
and environmental review



identified by the Board as "affiliates" in its prior decisions,- the actions of one are' -

attributable to the other in spite of Heffher's efforts in his August 23,2007 letter to

distinguish them

Additionally, upon information and belief, the source of such information and

grounds for such belief being conversations with the Town of Brookhaven's
i.

Commissioner of the Department of Waste Management, John Kowalchyk, and review of
i/

a letter attached hereto as Exhibit A, one of the proposers who responding tothc Town's

Final Request For Proposals for the disposal of the Solid Waste Stream generated by-the

Town of Brookhaven, indicated that Sills Road had represented to others in the waste

management industry that they "had commenced development efforts" at the Sills Road

site prior to August 23,2007 Attached hereto as Exhibit A is a letter from the President1 •'

of Sills Road Realty, LLC to Tully Environmental, Inc., a proposer for the removal of

waste materials stating the above. This also shows the real purpose to which the facility

is intended to be used, as I have been advised by Mr Kowalchyk that Tully submitted the

letter in support of their proposal for waste removal to show that the Sills Road site could

be used as a potential site for loading waste on to railcars in the future.

Thereafter, the Board, in a decision dated September 25,2007, allowed Suffolk to - •
i

withdraw its Notice for Exemption This decision was based, in large part, on'the

misrepresentations set forth in Heffher's letter of August 23,2007. Specifically, the

Board relied on the misrepresentations about activity at the site when it stated that

"because Suffolk states that neither it nor Sills has undertaken any construction of rail

facilities at the Sills Road location or consummated any agreement with Sills Road to



lease or operate over the proposed trackage, Suffolk has provided information to support'

its attempted withdrawal of its Notice of Exemption "

Petitioners1 response was so rife with misrepresentations that the Board made

note of this in its decision when it stated:

Suffolk also asserts that Sills never anticipated providing for-hire rail service.
However, this statement appears to contradict Suffolk's earlier statement that it
"has reached an agreement with Sills for the lease and operation of railroad
trackage [at issue here]," through which "Suffolk intends to hold itself out as a • -
common carrier to provide service to all potential customers.. ."2 Suffolk's
filing also appears inconsistent with the statement made by Suffolk's counsel in a j

telephone conversation with Board staff that Suffolk and Sills are affiliated parties!
(m that one owns a significant portion of the other). '

Given these suspicious activities and the patent misrepresentations that had been * -
b

made, the Board concluded with the following admonition:
L

I

At the same time, however, Suffolk and Sills should be aware that if either
entity anticipates providing for-hire service over trackage to be
constructed, approval under 49 U.S C 10901 and [sic] an appropriate
environmental review would be required. While Suffolk has stated that
Sills has not undertaken any construction of "rail facilities" at the Sills
Road location, Suffolk has not stated that Sills has not constructed other
facilities at that location that might be converted in the future to rail
facilities. The Board would view with disfavor any future request for ,
authority to commence rail operations over trackage at this location unless/
the construction of that trackage has first been authorized by the Board.

Newspaper accounts that reported on activities at the Property made it clear, that

Sills was constructing facilities at the location that would later be converted to rail

facilities, which was in direct contradiction to the representations Refiner made to the

Board.

It was only after review of the above referred to applications, decisions and other

documents, as well as learning of the reported activity at the site, that the full scope and *

2 gee Suffolk's Verified Notice of Exemption at 3-4



nature of the Petitioner's activity became clear. Given that Petitioners' did not appear to

have any approval from the Board, I wrote to Nancy Beiter of the STB on October 2, .

2007 In that letter, I requested information as to what, if any, authorization US Rail had

received from the Board and to advise the Board that if such information was not

forthcoming that Brookhaven intended to file a petition for a declaratory order.

On October 4,2007 Melvin F Clemens, in the STB Office of Compliance and ,-

Consumer Assistance, wrote to Mr. Heffher and recounted that information that we had

provided to the Board with respect to the construction at the Property Mr Clemens ,.

noted that Mr. Hefiher did not deny that construction was taking place at the site

(although he had done so shortly a month before that) and did not assert US Rail had .

received authority from the Board to undertake these activities He noted that US Rail i

had sent letters to me in July, 2007 claiming that it was exempt from state and local law.

Since US Rail had received no authority from the STB to construct a rail facility,

US Rail and Sills Road were directed by Mr. Clemens to cease activities at the-site and to

provide the Board with a detailed account of activities taken in the area and to explain-'

why it did not believe Board approval was required. By this time, it was my

understanding, that US Rail and Sills Road had already agreed with the New York State

Department of Environmental Conservation to cease all activities until a mutual

agreement could be reached

At this point it was clear to me that Petitioners had pulled what could be ' '

characterized as a "classic developer's trick": build now and beg forgiveness later. Here,

however, forgiveness should not be forthcoming. Eighteen acres of land have been clear-,

cut and hundreds of thousands of cubic yards of materials have been mined without any



environmental study as to its impacts as required by both NEPA and SEQRA and what, if*

any, measures could have been taken in mitigation Additionally, such clearing was done

in violation of Town Codes relating to clearing, site plan review, construction activities

and sandmining.

•i
Thereafter, US Rail did submit a response that alleges that what it is now seeking' -

to do does not require Board approval because it is a spur, industrial, team, switching or

side track within the meaning of 49 U.S.C. 10906. The merits of this argument arc - •

addressed in the foregoing reply prepared by our counsel.

Petitioners disingenuously argue that "Although the Town of Brookhaven has

indicated their concern that no review of this project has occurred under federal or New''

York environmental laws, the Town concedes that US Rail's actions may be, in its words,

'justified* (i.e., exempt from state and local oversight) if it is acting under Board

authority." This letter, which was written by me one day after I learned about the

activities at the Properly, acknowledges that federal preemption may have application in '
i s

this matter based on what little it knew about the Petitioner' activities at the Property and*

should hardly be viewed by the Board as Brookhaven's acknowledgement that the

issuance of a stay in this matter will not harm any other parties Brookhaven believes '

that significant harm may be visited on its environment and on behalf of its

approximately 480,000 residents. For this reason, it has indicated its intention to

participate actively in this proceeding, commencing with its opposition to the stay sought

by petitioners.

There are numerous agencies, organizations and individuals that are concerned

with the potential environmental harm that my result from Petitioner's activities at the . *

10



Property, mcluding.the New York State Department of Environmental Conservation

("DEC") As set forth in a newspaper account in Newsday on October 1,2007 (annexed

as Exhibit B), the DEC has issued summonses to the construction contractor at the ,

Property for mining without a permit In that article, the regional director for the DEC, ,_„

Peter Scully, states that "The most serious concern is that a development project that calls

for the clearing of a 28-acrc site and the mining of hundreds of thousands of yards of

cubic material could move forward without nay environmental review.*' In that article,

US Rail's president acknowledges that had received citations from DEC and that it was

(<m discussions" with the DEC about the citations that could lead to administrative
*

hearings Annexed hereto as Exhibit C are two letters that DEC has sent to counsel for
V

Sills and Suffolk about the sandmining activities that have taken place at the Property. In

addition, in the same Newsday article, the president of the local civic association

expressed her concerns about the potential environmental impacts of the activities at the

Property.

Petitioners suggest that "Although the Town of Brookhaven has indicated their

concern that no review of this project has occurred under federal or New York

environmental laws, the Town concedes that US Rail's actions may be, in its words, '

'justified* (i.e, exempt from state and local oversight) if it is acting under Board . -
t.

authority." This letter, which was written by me one day after I had learned about the

activities at the Property, acknowledges that federal preemption may have application in

this matter based on what little it knew about the Petitioner' activities at the Property and

should hardly be viewed by the Board as Brookhaven's acknowledgement that the

issuance of a stay in this matter will not harm any other parties. Brookhaven believes

11



that significant harm may be visited on its environment and on behalf of its i •"'

approximately 480,000 residents For this reason, it has indicated its intention to

participate actively in this proceeding, commencing with its opposition to the stay sought'

by petitioners.

I note in closing that given the lack of information given to the Board to'date by

Petitioners, the shifting nature of the parties and the outright misrepresentations3 that

have been made, the Board should use whatever means are at its disposal and inquire into ..

the true nature of operations proposed at the facility and the parties involved.

3 As ruriher proof of this, I submit to you as Exhibit D a letter I received from counsel for Sills an October,
5,2007 indicating that it previously advised the Town that the Property will be used for an "mterniodal -'
transportation center that will incorporate switching and a railroad siding from existing Long Island
Railroad tracks located on the property's southern boundary as well as freight transfer areas" andfurther;
states that no municipal solid waste will be processed at the site Counsel offered on behalf of Sills to enter'
into an agreement to mat effect Conspicuously absent from the letter from Sills' counsel is any
representation that it would not process construction and demolition solid waste at the site. A newspaper
account in Newsday on October 5,2007 (annexed as Exhibit E) explains the close ties that Sills Road has to-
the garbage industry and also reveals that US Rail has stated to this Board ui a letter dated February 25,' , -
2006 in the New England Transrml (annexed as Exhibit F) case that indicates that US Rail '"generates a
large part of its revenue from hauling solid waste materials" and further states that its research indicates i
that solid waste in the Northeast region of the United States is that region's major outbound component for
export It made these statements through its attorney who wrote a letter in support of the application of - -
New England Transrail, which, as the Board knows, was seeking approval for its solid waste trarisload ~''
facility f'

12
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VERIFICATION

T, Robert F. Quintan, declare under penally of perjury that the fects stated in the

foregoing document are true and correct, to tlw best of my knowledge, information and

belief. Executed on this 5th day of November, 2007.

Roben F Quinlan
Town Attorney
Town of Bfookhaven
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newsday com/news/local/ny-hrail0927,0,3592796 story

Newsday.com

Work started for Yaphank rail site without approvals

BY JENNIFER SMITO AND ERIK GERMAN

je^nifer.gmithfQnewsday com
pfl'lf germanfgnewsday com

10.59 PM EDT, October 1,2007

An Ohio rail company working with Long Island asphalt
plant owners has cleared 18 acres in Yaphank and
excavated mountains of sand in preparation for building a
rail-to-truck transfer site — without having sought any
government approvals

The state Department of Environmental Conservation has
issued citations for mining without a permit to Watral
Bros, the Bay Shore subcontractor preparing the site, and
to the owner of the land -- Sills Road Realty, a
consortium of local asphalt plant and construction
business owners with offices in Syosset

Work at the site was voluntarily halted by Wednesday
evening, said DEC regional director Peter Scully. "The
most serious concern is that a development project that calls tor the clearing of a 28-acre site and the "
mining of hundreds of thousands of cubic yards of material could move forward without any
environmental review," Scully said last week

Federal defense

TTie railroad involved - U.S Rail Corp. of Toledo, Ohio, which has signed a 30-year lease witfi'Sills1 -
Road Realty - says federal law allows railroads to undertake such projects without state and local *
permits. Earlier this year, the same landowners attempted to set up their own railroad to'ojierate'a-rail
spur at the site only to abandon the tack when the process became "unduly complex andjcomplicatedylL
said Gerard Drumm, the chief financial officer and council for Sills Road Realty. And this summer,-tfie
state rejected the company's bid for rail bond funding in part because the Department of Transportation
didnt have evidence that Sills Road Realty or U.S Rail were authorized to operate as rail companies in
the state

The DEC visited the Yaphank site Monday to make sure work had not resumed, said-Scully. Dfumm
and U.S. Rail president Gabriel Hall said their companies are "in discussions" with the DEC about-the
citations, which could lead to an administrative hearing if the parties cannot resolve their di£fereiwfes;

~~^ A big haul

http://www newsday com/news/local/ny-lirail0927,0,2391596,print.story 16/6&007
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Brookhaven town spokesman Tom Burke said a town inspector estimated about 1,000 cubic yards of'
sand was being removed from the site each day "Judging by the size of the hole it could have been
going on for six weeks," Burke said At that rate, at current prices, the sand could sell for $33%03000"to
$750,000.

"We're not a sand-mining operation," said Drumm. "We're excavating for a constructipn project... under
state law that isn't mining." Drumm said Friday the sand was being sold

Residents say they first learned of the project in late August, when they saw machinery toppling frees at
the site, which is about a mile from homes : -

"We had no clue who, when, where, what was going on," said Fran Hurley,-president of the Yaphank
Taxpayers and Civic Association. Hurley said residents are concerned about the traffic from the project,
and whether the excavation could affect ground-water resources deep below the site. '

Representatives of U S. Rail and Sills Road Realty say they have communicated a number of tunes with
the town and that they are working to address residents' concerns.

Dnunm said the industrially zoned site is suited for their facility because it is close to the LIE. He added
that it also lies within the town's Empire Zone - an area where businesses get state lax credits for"'
ventures that attract capital and create jobs. He also said the facility would reduce local'truck traffic

Sills Road Realty first discussed the project with Brookhaven officials in January They then met with
the 'Suffolk planning department, Drumm said. Town and county officials characterized the discussions
as preliminary.

Quite a surprise

County public works department's chief engineer William Hillman said his department had no idea that
work had started until late August, when they saw bulldozers in action. Hurley said the company only
met-with her group after she contacted them herself

Brookhaven town spokesman Burke said the town exercised "due diligence" and recommended that the
railroad contact local civic groups.

U.S. Rail told Brookhaven officials in a July 12 letter that they intended to start work in the next 3*0
days On July 20, town officials met with a project backer, who they said repeated that they could
bypass local and state controls because railroads are overseen by the federal Surface Transportation
Board. Said Burke: "It is arguable whether the town should have demanded to see the exemption/but"it
nftrtufnT nrtafg in law and WR

Earlier this year Sills Road Realty had tned to set up its own short-line rail company under the name
Suffolk and Southern Rail Road. In May, Suffolk and Southern filed a notice of exemption with the
Surface Transportation Board seeking federal authority for the project. But the board indicated'that the
project would require Board authorization - as well as an environmental review.

Fan into disfavor

tlhafs when Suffolk and Southern withdrew its application. The board's decision in the matter/released
last week, said that it would "view with disfavor any future request for authority to commence jail'' ' _,
operations of trackage at this location unless the construction of that trackage has first been authorized -

http /Avwwnevv^day.corynews/local/ny-liraiI0927,0,2391596Iprrnt story 10/6/2007
'
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by the Board."

U.S. Rail has not submitted filings on the Yaphank project to the* Board. Railroad president Gabriel Hall
said his company does not have to file a notice of exemption because U S. Kail is already recognized by
the Board as a common earner in Ohio

A Surface Transportation Board staff attorney said the board could not determine whether U.S. Rail has
operating authority for the Yaphank project unless a complaint is filed. As of Monday, nobody had
formally done so.

Copyright © 2007, Ncwsday Inc

newsday.coIn^ews/lo(^^ 10/6/2007
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LAW OFFICE

JOHN D. HEUTNER, PUOC
1750 K STRETST N W

SUITE 35O
WASHINGTON, D C 20006

FH (2O2» 296-3333
(2O2> 296-3939

March 26, 20G8

Ms. Troy Bracy
Section of Fnvironmental Analysis
Surface Transportation Board
395 £ Screet, S.fl
Washington, D.C. 20423

RE: STB Finance Docket No , U S Rail Corporation,
Petition for waiver under 49 CFR 1105.10(a)

Dear Mr B--ady

Pursuant to 49 CFR 1105 1Q(c)(?) I am writing on
behalf of U S Rail Corporation ("U S Rail"), to request a
waiver oF the s-.x months pre-ii--rg notice icqjired by -he
Board's environmental regulations at 49 CFR 1105.10 (a) (1).
Within Lhe next several weeks U S Rai1 plans to petition
the Boara for an individual exenocion under 49 U S C. 10502
from Lre requirements of 49 U S.C. 10901 to permit it to
construct and operate a new rail-served facility ("the
Lirookhavon Rail Terminal" or "BRT") con-anir.g
approximately 11,000 l_roar feoL of track on a 28 acre site
("Site"), in the Town of Brookhaven in Sufrolk County, NY.
U S Rail submits t:iat a waiver of trie 6 norths advance
:ictj ce requirement is consis'_e.ii wi-.n the rcy-lat. crs of
ihe Section of Energy ana Environment ("SSA") and he
Board'3 poljcies. Because the owrer of the Site, Sills
Roacl Realty, LLC ("S3 lls floaa") » reqjires ra-1 se-v±ce as
scon as possible in order to coi nnuo receivj ng ir tound
shipments of stone aggregate and to meet ongoing, long term
co-nritinents, U S Rail asks the SEA to pronptly consider and
qrant This waiver request.

For your information, U 3 Rail is an existirg class
III snort line railroad rhat presently ccp.d-aczs opcr3tz.or.s
urder the r.aire the Greater Mian- & Sciotc RcJ Lroad in the
Slate of Ohio. I am enclosing with this lerter a copy of

www heffnerlaw com j heffnerOvenzon net



its IntersLate Comn>Grce Commission opera^ng authority.

"J S Rail has leased -'no Site tor the 3RT froTi Sills
Road and rfill construct and operate tr.e facility as ^ class
III railroad, U S Sail will connect with the New York &
Atlantic Railway ("NY&A") wnich is a class Til rail carrier
tha-. provides freight service over '_.ne lin.os of tr.e Long
IsJa-ic. Rail Road. The traffic currently consists of stor.e
aggregate originating at quarries near: Saratoga Springs,
NY, served by CP Rail, and delivered in a dedicated,
private fleet. CP Rail moves this Lraffic .-o Long Island
VIA CSX Trar.soortaLj.ori' s Huasor Line and i^cerchapget -has
traffic to che NY&A at the F^esh Po-ds Yara. The current
traffic has oeen delivered to a leased facility, which
lease has rot been renewed. Upon comoletion of the BKT once
traCCic bound for t.ie BRT arrives a~ -he "aci-lity's
entrance, NY&A will interchir.ge t-affic to TJ S Rail which
will then switch the train Lo the appropriate yard tracks
for unloading . U S Rail will then turn the equipment and
rea^FemDln the empty cars tor incer-rharge b£.c,< to the NYKA
fcr novetrent off Lorg Tslard.

The waiver provisions of the Board's environmental
rules reqii] re a party seeking a waiver to describe -i&
correlate" y as possible the envi ̂ onrae^Lal effect1? ard ri.nir.g
oT tr.u proposed action and to show That all or pdit of tne
six montn lead period is nor appropriate Moreover, the
regulations require a party seeking a wajver to indicate
(1) whether the area affected is a nonattair-ert area, (?)
the number of trains per day Lha; wou_d be jrvolvefi ^nd the
commodities and tonnage thcit would ne handled, and (3) the
impacts, if any, on endangered species

In -esponse to tr.ese -Mjuinsc and as a result o:T
prior, exte.'nivo er.vironTen^a L analyses of ;:he Sits and its
surrounding communities, U S Rail anticipates that the
environmental effects of the construction and operation of
tr.e BRT wall be miniral Regarding rhe quesL'ons
ider.-ified above, the subje^. area is a r.on&ttaimient area
Tne BRT has been designea to handle about 5,000-6,000
carloads annually utilizing one train making a single daily
roupdtrip, at 40 carloads pe- trip. Inbound traffic will
ccr.sjst of scone aggregate reqairec by entities related to
Sills Ro&d ir t̂ .eir current busj nesses ar.c other
construction related products.

Regarding environmental impacts, moveire"*" of increased



volj.Tes of stone aggregate -nade possible by corstruction of
t-::e 3RT by rail instead of truck //ill oe very beneficial
due to reduced highway congestion ard associated £ir and
noise pollution and energy consumption impacts. The
trackage at the BRT will not cross any public highways or
navigable waterways. The ERT wi]l be built on 28 acres of
undeveloped land owned oy Sills Roaa The surrounding lane
uces are preacmirartly industrial ard ut'"i-y in r-TTjre
Tr.ere are ro residential parcels or roirir-uaity services of
any type witnin 2,000 feet of the Site. The Town of
Srookhaven's racial demographics w:i1 not trigger ary
"environmental justice" issues

The Site r.as previously beep analyzed in com eczicn
with a proposal 1:0 Ou^ld a gas-fi*od electr-c po^e* plant
and by consulting enginea-s in correction wiih tr.e design
of Tihe BRT. Based on those anaJyses, the following
conclusions can be drawn

• The soils on the Site consist mainly of sands
and 1oamy sands.

• Depth to groundwarer is approximately 66 to 77
Fect and aepth fo bedrock is approximaleIy 1,500
feet.

• Nassau and Suffolk Counties of Long Island have
boon designa~ed by the US Environmentd1
Lsrctection Agency as a sole source aquifer
There are no surface waters or wetlands or the
Site.

• There are no federally listed threatened or
endangered animal or plant species tha,. will be
potentially aftected by this project. While
there are two raie state listed plants loued as
occurring in the vicinity, none are known to
occur on the Site

• As -o air qualify, iz is moderate area n^ert
ror 8-hour o/one and nonatuainnent for PM 2 5

• As to noise, ihe existarg daytime noises levels
on the Site aie 63 dBA and evening levels are 55
dBA

As disclosed in tr.e pr^oc 6:ia"y3jsr trere a^e ic pas':
or current structures or t:.e Si-e. Phr.se 1A ana 13
archeological surveys h^ve previously been conducted and no
non-modern artifacts have been fojpd.

Because rhe environTcrtal effects of this project are



negligible/ U S Rail oelievss cr.at che six mortns lead tirre
LS unnecessary And should be waived.

Please date stsrrp and re.jrr one copy c' this leuLer

Sincerely yours,

Jonn D. Heffnec

Encj.os jre

cc: Ms. Vicki Rutson
Gerard Drumm
Andrew Ka u ffran
Gabrie." lia1 1
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SURFACE TRANSPORTATION BOARD
Washington, DC 20423

Office of Economics, Environmental Analysis and Administration

May 1,2008
Mr John Heffner
1750 K Street, NW
Suite 350
Washington, DC 20006

Re: STB Finance Docket No 35141, U.S. Rail Corporation - in Suffolk County,
Long Island, NY

Dear Mr Hcffner

This letter is in response to your letter dated April 29,2008, in which you respond to a submittal
made by the Town of Brookhaven, dated April 21,2008,' in the above referenced docket

Your letter references a March 17,2008 meeting between representatives of the Board's Section
of Environmental Analysis (SEA), U S Rail Corporation, Sills Road Realty LLC, Gannett Fleming, Inc ,
and yourself during which SKA was presented with an overview of the proposed project On page 3 of
your letter, you state "At that meeting, environmental reporting requirements were discussed and a
consensus reached that the project appeared to warrant an EA, rather than an HIS "

SEA would like to correct the record At the March 17,2008 meeting, SEA discussed its
environmental review process and provided a hand-out describing in detail its environmental review
process to those present SEA clearly indicated, as is outlined in the hand-out, that no determination with
regard to the preparation of cither an hA or ETS would be made until after the completion of several steps
culminating with a site visit SEA notes that it has not yet conducted a site visit and has therefore not
made a determination regarding the appropriateness of either an EA or an EIS

If you have any questions or require additional information regarding this proceeding, please do
not hesitate to call me at (202) 245-0295

Sincerely,

Victoria Rutson
Chief
Section of Environmental Analysis

1 In this letter, the Town of Brookhaven submits reasons why it believes that SF.A should deny U S Rail
Corporation's March 26, 2008, request for a waiver from the Board's six-month pre-fillmg requirements
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IN THE UNITED STATES COURT OF APPEALS
FOR TOE SECOND CIRCUIT

SILLS ROAD REALTY, LLCf SUFFOLK &
SOUTHERN RAIL ROAD, LLC and 07-5007AG
U.S. RAIL CORPORATION,

Petitioners, DECLARATION OF .
JOHN L. TURNER ,
IN OPPOSITION Tti
PETITIONERS MOTION
FOR A PRELIMINARY
INJUNCTION

SURFACE TRANSPORTATION BOARD;
and THE UNITED STATES OF AMERICA,

Respondents

John L. Turner, under penalty of perjury pursuant to 28 U.S.C. §1746, declares as
follows:

1. I am the Director of the Division of Environmental Protection for the Town of

Brookhaven ("Brookhaven") I am fully familiar with the facts and circumstances set forth '

herein, except those set forth on information and belief.

2. I submit this Declaration in Opposition to Petitioners* motion for a preliminary

injunction.

3 As the Director of the Division of Environmental Protection, I am responsible for

the environmental review of land use projects that are proposed for Brookhaven Town In

Brookhaven we have comprehensive rules and regulations that govern environmental review for

facilities such as those proposed for the property in question. In addition, in siting and regulating

such facilities we are required to follow New York State Environmental Quality Review Act

("SEQRA") to review the environmental impacts of proposed development projects and to

ensure, if such projects are built that adequate environmental mitigation measures are

implemented



4 After reviewing the plans that have been submitted for this site and inspecting the
V

property in person, I am of the opinion that if this project were submitted to my division for a

review, that a positive declaration under SEQRA would be required.

5. The need for a positive declaration stems from, among other things, the fact that

this property is in a deep flow recharge zone and is ecologically part of the Long Island Pine

Barrens and therefore development of the property may cause significant hydrological and

ecological impacts.

6. When a positive declaration is required, an applicant is mandated to prepare an

Environmental Impact Statement ("EIS") The EIS is required to look at, among other things,

the environmental setting, the resources and features of the property, the impacts of the proposed

development, the strategies that can be implemented to mitigate those impacts, and reasonable

alternatives to the sponsor's project, one alternative potentially being an assessment of

alternative sites.

7. Overall, the EIS is required to detail the impacts the project wouldthave on the

natural resources on site and in the the surrounding environment. Among the impacts that the

EIS would examine are the effects of the proposal on water quality, wildlife, traffic, air

pollution, noise pollution, the removal of soils. In this case, in particular, the removal of sand

between the land surface and the water table which is the uppermost expression of the

groundwater system as reflected by the upper glacial aquifer reduces a filtering capability of the

soil and subsoil regarding water which is recharged into the aquifer

8. Prior to the preparation of an EIS, a scoping session typically takes place with

notice to the public. At that session, public input would be solicited as to the relevant topics that

would be considered in the ETS.

9. The applicant would then prepare an EIS, which would include a description of

the action, a description of the physical setting, a description of all the environmental resources,

2



a discussion of the impacts of the project on the environment, as well as strategies for mitigating

these impacts. In the case of this property, due to the nature and scope of the project, many

mitigation strategies might be considered.

10. Under SEQRA, as stated above, the EIS must also contain a discussion of

alternatives to the project, including a "no action alternative" where the possibility of no

development would take place. In addition to the no action alternative, the EIS would have to

examine whether this project could be developed on another property in Brookhaven where it

would have less of an impact upon the environment

11 The draft EIS would be submitted to the Brookhaven planning staff for their

review to ensure accuracy, adequacy of content and to ensure that all the issues raised in the

public scoping session were addressed If the EIS was deemed to be complete, a public hearing

would be scheduled. At the public hearing interested parties would comment upon the EIS and

further revisions to the EIS would likely be made When and if the staff and the applicant agreed

that all environmental impacts had been identified and sufficient mitigation measures could be

employed, the SEQRA process would be closed and the Town would adopt a final

environmental impact statement and adopt findings related thereto

12. It should be noted that applicants often submit the most aggressive plan for its

business enterprise, which does not take into account preservation of the natural environment

One of the many positive attributes of the SEQRA process is that it seeks to allow the use of land

but requires that consideration of the environment betaken into account In this case the

applicant has submitted a plan that makes maximum use of the site and involves significant

vegetation removal, grading, and mining to the Property. After the appropriate SEQRA review,

it could be the case that ways are identified to allow the Petitioners to operate while reducing or

minimizing environmental impacts through less grading and mining at the site and establishing

greater buffer areas

3



13 Based on my site visit and a review of the plans submitted by the Petitioners,

there are a number of items I anticipate would be examined in an EIS. First, I believe the layout

of the facility would be closely examined. The assigned staff people would inquire as to

whether there were other alternative layouts of the site to minimize disturbance to the

environment and thereby create layer buffer areas.
i,

14 Another issue that would require close examination is the grading of the property

and the mining of materials that takes place in connection therewith There is a significant

change of grade from the northern portion of the property as you go south to the middle of the

property. Based on the plans it appears that the whole northern portion of the project would be

lowered approximately ten feet.

15. During the SEQRA process, the applicant might be required to examine

alternative ways to lay out the site so that less vegetation removal and grading would be

required.

16. Another issue that would likely be examined during the SEQRA process is the

impact of the traffic generated by the facilities' operations. The traffic generation and

configuration of the site would be reviewed and traffic mitigation measures (e g, reconfiguration

of the site, requirement of road widening and turning lanes) might be required.

17. I have been advised by counsel that the purpose of the Declaration is to provide

an overview of the SEQRA process and to provide illustrations of what types of mitigation

measures might be required As such I have not touched upon the many other facets of the

project that might require further examination. Suffice it to say that a project of this size (28

acres) and intensity (11,000 square feet of rail trade and associated facilities and equipment)

would entail an exhaustive review and assessment of the many environmental impacts and

mitigation measures.



18 The SEQRA process always occurs before construction In this way unacceptable

environmental impacts that would be identified by the SEQRA process can be avoided before

they occur

19. I am advised by counsel that there is a possibility in this case that the SEQRA

process would be preempted and that the federal environmental standards under NEPA would

apply

20 Upon information and belief the NEPA process is very similar to the SEQRA

process outlined and has been described as follows:

The NEPA process consists of an evaluation of the environmental effects
of a federal undertaking including its alternatives There arc three levels
of analysis depending on whether or not an undertaking could
significantly affect the environment These three levels include:
categorical exclusion determination; preparation of an environmental
assessment/finding of no significant impact (EA/FONSI); and preparation
of an environmental impact statement (EIS).

* * *

If the EA determines that the environmental consequences of a proposed
federal undertaking may be significant, an EIS is prepared. An EIS is a
more detailed evaluation of the proposed action and alternatives The
public, other federal agencies and outside parties may provide input into
the preparation of an EIS and then comment on the draft EIS when it is
completed

If a federal agency anticipates that an undertaking may significantly
impact the environment, or if a project is environmentally controversial, a
federal agency may choose to prepare an EIS without having to first
prepare an EA.

After a final EIS is prepared and at the time of its decision, a federal
agency will prepare a public record of its decision addressing how the
findings of the EIS, including consideration of alternatives, were
incorporated into the agency's decision-making process.

Source: United States Environmental Protection Agency web site, -
http //www epa gov/compliance/basics/nepa htmltirequirement



21. Presumably the same environmental issues would be identified in IheNEPA

process and provision would be mado for similar mitigation measures, firaokhaven would

participate in that process as an interested party and offer the comments noted above, which, as

noted above are illustrative of the issues involved and is by no means an exhaustive examination

of the environmental concerns,

22. For the reasons sot forth above. Petitioners request for a preliminary injunction

should be denied.

Sworn to before me this
Jqin L. Turner
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UNITED STATES DISTRICT COURT--
EASTERN DISTRICT OF NEW YORK

SILLS ROAD REALTY, LLC,
US RAIL CORPORATION, et al

Plaintiff,

-against-

THE TOWN OF BROOKHAVEN,

Defendant.

TRANSCRIPT OF PROCEEDINGS " i - L«
BEFORE THE HONORABLE E 'THOMAS BOYLE^r
UNITED STATES MAGISTRATE JUDGE

APPEARANCES:

For the Plaintiff.

-• : i1-- .<'VW^"1^--*"'" ' - ' - ' - ' !- ' , - ( ' f ?-*"*a gf&^sr-Si •.- • • ,.* i- <**A**-vscs»v. •*. • •i- • • n;<i5fvfrtT,o<L • '*- ' •*
.-̂ pv̂ iâ fel̂ -̂ --

For the Defendant

Court Reporter.

FARRELL FRITZ PC
1320 RexCorp Plaza
Uniondale; New York
BY. CHARLOTTE A

MARK A CUTHBERTSQN.i
434 New York Avenue
Huntington, New York

DomTursieemail com. -,.r';i>- ̂^̂ fê
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1 of 42 steels

Proceedings recorded by|mechanical
Transcript produced by
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23

24

1
2
3
4

,5
6
7
8
9

11

j (Call to Order of the Court Appearances stated

as Indicated above)

I' THE COURT1 I set this down for an evidentiary

, hear Ing today, and I assume both sides are ready to

proceed

Before we proceed with the hearing, if someone

cou<d|brlng me up to date I'm familiar with the

background on this case, and the assigned district Judge I

9 believje was under the Impression when you last appeared

10 before'him that this request had been resolved and

11 settled
12 ! MS BIB LOW- I will give you an update, your

13 Honor.1 We thought so, too

I THE COURT I have no objection if you want to

remain seated ._.

If you want to use the podium you are more than

welcome to do it Make sure the lights are on There

shouW be a little green light at the base

I Thank you.

MS BIBLOW Can you hear me now7

Your Honor, when we were last before Judge

Platt,

show

which was on November 2 wKen we filed the order to

cause, what we were seeking was a temporary

restraining order and a preliminary injunction

~! What the parties had said at that hearing was -

and these concerned, related to a transfoadlng facility

being built 'n Brookhaven town

Wnat the town had said at this hearing was that

theyjwould agree during the Interim phase, while we tried

out a schedule for the briefings, was they

tneyiwc

to1 work

wouldn't Issue my more tickets and wouldn't pursue the

other tickets on the record

* . | The Judge also indicated that he didn't want any

of the activity to proceed as well, although it wasn't

culminated In a final written order

The matters were supposed to agree to a

12 '-scheduling order

13" , j Mr Cuthbertson went back to his client, we had

'14 - worMed oul some proposed language on the temporary

',15 restraining order, and he could not get the town to agree

16 So We wrote to the court saying that we needed the court

17 .to Intercede, to set a briefing schedule and to Issue the

,v18 .TRO
19V

because there are two sets of tickets of concern.

* One set of appearance tickets are returnable

* • next)week, which Is why we brought the application at the

hwg" mlng.of November And there Is a second set of

'.- tickets, that are returnable in December 27

23 /' So that Is, you know, a thumbnail sketch of

* 24 --where were

25 ij ..THE COURT. Tne town refuses to hold off on any
01/23/20C8 02 53 47 PM Page 2

1 prosecution of those/matters whUe^ou

2 what Is it, the federal * ""*" ~

, MS. BIBLOW

have not gotten any finalicomrnlt1 * j * s*r'i
writing saymg that they Would(ag

1 - * ̂  * I *14̂ *1*

THE COURT.. What-are""

fact, as you see them? F , ..,,

j MS BIBLOW? Qultejfra^

know that there are* any dispute

We are In front of theTsra;
i *j k m ^W^

concedes that In the joint exhibit"'1
,. • T--.t c&fSMsal

12 you Is the proceedlngfand the .de f̂onsg

13 ofj from the STB.' f f *!'^• /̂ flf|8a
14 Oneorderln paKlcular'JH

i - , •- -1 f?
15 Octqber 12, specifically.says thah

!r - i* tftti&IRl
18 juhsdlctlon over this facility, arid ?eltfie

' * •"'^" *SSffi38iES
17 approval from the STB'as a nfewrfglMI"

I ' " "T'"!-'-.'̂ "
18 show that we are an'exe'mpt spu

19 exempt spur V •„•
• v - • "• '-^ fj&i

20 But In etthej, situadon '̂yOLj

21 there Is exclusive and preemptlvgS

22 the town has Issued a"ser1eVoffl"̂

23 site plan preparation and'thlngs^

24 preempted from dolngjthat.'

25 to'theTRO '• *• =: . •->r>^

1 THE COURT:- That'lsfthS; ' • . . "i"
2 any disputed factual Issues? /,>C

3 MS BIBLOW .The

4 , THE COURT-/From

5 ; MS. BIBLOW*

6 factual disputed Issues because^

7 are as they are. TheV"*

8 were already In frontof theStB?;
• * — ̂  ' • *" •• riyj

9 asserted Jurlsdlcbon? anS" the«

10 of the Interstate'cbmrnerce""-

11 dearly.

12 , The only disputed Issuel
| t, ' m *^f * * * *j tgij

13 tfjey conband/thatwe dfcnl-^*

14 there was a set of tickets; that

15 to a facility that is;

16 They were Issued £
17

18
19
20
21
22
23
24

»£'••-'::

They werejssued,by-l
\ I-L-;. -«s-f-~ ?

were issued for lack;qf-slte'pfa

occupancy, and fornplsVfor' a
irJ î; J,̂ '>3

preexisting nonconfctrminojust

approval. -*- " '"*'

And the nols

25 that happened at 7-30 a*t nighl
to 5 of iw ' •"• '•'"'



1 5 30 I
2 ' , So to the extent that they dispute this that

3 facility'is somehow related here, we believe it is and we

'believe that that is a violation of what they said they

^"weren't gcmg to do h front of Judge Plate

6 \ \ THE COLRT Empire isn't before this court, are

7 they7! .

8 , 1 MS BIBLOW Empire is not before this court,

9 but those tickets are

10 ' THE COURT That is the entity that was served

11 with those tickets'

12 'MS BIBLOW That's correct

13 , ; ThE COURT What does the town have to say?

14 What] Is disputed here and why aren't you agreeing to let

15 the federal surface — what is the name of that board?,

16 [ MR CUTHBERTSON Surface Transportation Board,

17 your Honor

18 i THE COURT The Surface Transportation Board

19 -Thank you very much

20 • W.iy aren't you agreeing to let the Surface

21; Transportation Board decide whether or not it has

22 exclusive jurisdiction?

23 ' \ i MR CUTHBERTSON- We are and have been actively

24- litigating in front of that board

We had proposed a settlement with plaintiffs

1

2

3

4

5

6
7

8

9

10

11

12
13

14

15

16

17
18

19

20

21

22

23

24

25

THE COURT ̂ TKe"dlenf is^tMlrjgSYour.' ' ;
» i rf * *" t^ft- ""̂ ^Ofr g » \*. c « f

client is not will to acceptthat? ̂ Vî vS^"^ ', x*
MR CUTHBERTSON ̂ V Î̂ Î ^̂ gl|to'go to

the client with that offer bfecausVthepp
^ • '/^

third part of it, a settlement fratjnf

we wouldn't take ""li!": '"'' ***

with construction

We are
believe that this junsdlctfonal issu

they have stated

STB jurisdiction

The STB, when* It denied
* » ' !• * f's'̂ j"'

particular case, issued a' decision
^ 1 " • • . A - 'r.htfWs*
possibilities here in term^ofa-'

spur theory that they say, which
• " * * *"

has jurisdiction but

PJJjctf.'
.

was.

> .„.> ' A*tSgfSjSff£fsfv'^ ' •
i to you; your Horjpo AflJfi-respBa: to,the -

- •;-,] >- '

One Is :hat it Isla'rnth'o

the STB has jurisdiction arid it. a
1 The third is'thatthis'̂ pu

railroad, which would be,njlly,si/

Jurisdiction / -i • ,-VI

So we believe,' unUkl&ptajHttffs

a chance that this will be"fouhd.to?b.e§J3

-rt

'•t

4

5
6

7
8

'9

1 that would have involved us not issuing more appearance

2 tickets dunng the pendency of the STB proceeding, that we

3 woulo not prosecute the tickets that are currently

outstjandmg dunng the pendency of the ST proceeding

The plaintiffs wanted another prong of the

settlement that said we won't do anything else that would

•Interfere with the r construction at the site

! We are currently litigating before the Surface

Transportaiion Board The town hds made two filings

10; before trie Surface Transportation Board one to oppose a

• 11 ' motion for a stay that they made to the Surface

12 Transportation Board.

13, "\ i Tlidt motion, the petition for a stay before the

14 * Surface Transportation Board, was denied, so they have

15. tried to show irreparable harm and a chance of success on

-16 • the"merits on this spur argument that Ms Biblow alluded

.. 17/ to/ zjnd the STB said no, we don't think that argument has

.'IB • .ment/nor do we think that there is irreparable harm

19. • j - THE COURT What is the town's interest in

§ prosecuting these cases when do they come up on the 12th7

•-' ' h • MS. 3IBLOW The first batch are on December 13

;Tne second batch is December 27

23 . THE COURT- Why don't you wait to do that?

24--.

reco

' MR CUTHBERTSON I was previously willing to

Timend to the client, and did recommend to the client,
3 of 42 sheets

1

2

3

4

5

6

7

8

9

10

11

12

13

14

16

16

17

18

19

20

21

22

23

24

25
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railroad, m which case tt]e'tpwn^oc^hjarî s|V''; '.'
Inncriirfinn will annlv_' * I1. *•-.• î -T^W-i*..!-^ }' '" *• '

any further tickets, not; any of
""-" > ^'

you say the plaintiff has jadqed^

settlement.

MR
• !••»,• a* •••

settlement, there was.a'thlrd'prb
I h'1 -fl-s A-v^^ft

said we are not going to take/any
' , -',, V.T*i£

interfere with construction --"**

what was

op that

THE

MS

COURT* Let me|he^?

•*•• i- ^f2

the TRO relate that wejdidn't w,

anything « . f ''*

I 'THE couRT.̂ a'tjs
court on this motioiVfp

MS BIBLOW:̂ Ves
1 THE

have your application tr^fore1

j MS BIBLOW,"̂ ""

cause, on page 2, It Is

.prong ' ^ .-



I A 10

1 ' THE COURT Page 2, No 3

2 - MS B:BLOW Yes
3 ' THE COURT I'm looking at an affidavit The

complaint7

• MS BIBLOW No it is the actual order to show

6 cause) your Honor It has it <n here. And it is also in

7 our papers but it is laid out there

8 \ THE COURT- Do you want to read what that says'

9 ' ; MS BIBLOW- Would you like me to read it7

10 | THE COURT Yes.

11 ' MS BIBLOW The third prong says p-eliminarily

12 enjoining the defendant from taking any other action to

13 interfere with or obstruct plaintiffs construction or

14 operation' of the Brookhaven Rail Terminal That was the

15 third prong we were looking for But I would like to make

16 one cpmme.it —

17 j . 1 HE COURT How can you possibly make that

18 application?

19 - | MS BIBLOW Because we are in front of the STB

20 And if the STB allows us to continue to grade but they

21 believe that we are a spur, we don't want the town

22 stopping us

23 [ THE COURT Call your first witness

24 ; MS BIBLOW Sure

| THE COURT I'm very familiar with this As you

J Didn't you just litigate thiglssj

aid desist, before the circuit7

MS BIBLOW

4 Circuit They last weejc*dismissefcJtTfe*6

THE COURT • But you recel
'

6 letter saying- Stand still; Qontjop ^

ttfc s/te.
MS
THE COURT. -rm the

Board

.MS BIBLOW:

*- •" '̂ :2g&g-%£;' • '
*•:". ; ^tfe.^T '̂1""-
iW:, That ls^?^S f̂e!S^ ;̂ :
T. Now miGSSSSlSignfofaauit -THE COURT. NOW you ̂ M^^^ -̂

V>aS»«a£fef * -to overturn that

MS. BIBLOW 'No<
v.V .̂

^f-V"^
15 locking for thfs court to do Is to t̂elgi

16 are in front of the STB, and" whatever,

17 do-

THE COURT.1.

MS

But whatever the STBjeil;

21 the appropriate agency fay say vyhaT

22 whether you need authority or wli"
"•• •*""*£ • ' ' •"•'̂ R

23 • And with respect to whal%

24 now figunng out We*riave applications.-̂
1 *' i?^^1"̂ 1^ '̂

25 figure out what activities they may**

T

~ 2

3

4

5

' 6,
7

, 8

9

10

11

12

13

14

15

16

17

18

19

11
probably know, if you did your research, I did this

. evidentiary hearing in the Coastal case that went up to

the circuit is before the STB now

j MS. BIBLOW We are very aware of that If I

just may comment on one thing, your Honor

I What Mr Cuthbertson said to me when he came

backjis what the town was willing to do and what they were

not w ling to do

j What we were wi'lmg Lo do was that they were

not even willing to deal with the issuance of the tickets

that nad been issued And that is when the

negotiations ~

THE COURT That is not what counsel s saying

MS BIBLOW That is what he told us

MR CUTHBERTSON I advised and recommended that

13

1 respect to construction ,•

2 : We are not oofi
•f-

3 you can do certain thlngsjon thls'sl

4 pe'nod, we want to be able to do "

5 jumping m and dosing usdowh.
L f ! ~f

THE COURT j As long î
_ *. jV, •?' .Sj'-
7 to oppose anything before the Su

8 Board. Does the town Have a prpi

MR'CUTHBERTSdW.

construction7 • _'! .*-*i . < , / • ' , , ;
THE COURT* -Assuming

12 are litigating before the Syrface'Tra

6

toth i dlenl I couldn't advise them to accept the third

prong of trrs

THE COURT Call your witnesses.

• MS BIBLOW We call Mr Gabriel Hall

'
•GABRIEU. HALL

MS BIBLOW Jheyan i

' balleb by the Plaintiff, having been first duly

23 -

•M '

25

01/23/2008

'sworn/affirmed, was examined and testified es

THE COURT Before we go any further
02 53 17 PM Page 10 to 13 of 114

MS BIBLOW I There isTn
- ~mf **P1" 'j( -*•>

18 certainly hdve the opp^ojt&Hlty/Te'

19 opportunity/to opppŝ  cert'aih tl

MR CUTHBERtSQril..{"H.

At the tovAnEvd ther€i
I j' J^ ĵJ f f* S^i

discuss on between thVplaJntlJ^

23 listen, is there some level̂ corisl
• • ,- . £?•?

24 y6u would allow7 'J-'-^J^'^^n

25 1 The STB has empha§iz«L-
M" cf 42 she'efe
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jHall-for the Plaintiff-Di Blblow
14

7
8"
9-
10
11
12
13
14
15
16
17
18
19
20
21
.22
23
24

local police powe-s that we can exercise !n this context
1 And :he -eason the town would not stipiVate to _

.-the last part of the re'ief that Miss Biblow wanted is

that in the event that they go back, the STB says okay, we

will allow some reconstruction activity It is not rail

construction
1 The town needs the abjl.lv to still be able so

litigate that issue because :t Is not necessarily, when

the STB* is saying it is not rail construction/ if it is

not rail construction, then WG believe it is not subject

to STli jurisdiction

! THE COURT Well, if the STB says that they are

permitted to do so some limited construction or to work on

the site, is it your position that that is unacceptable to

you7

| MR CUTHBERTSON. I believe it would

THE COURT You wculd need relief in court?

MK CUTHBERTSON I believe my client would take

Josithat positron Yes

questions

THE COURT All right

Okay I he witness has been sworn Your

i
DIRECT EXAMINATION

BY MS BIBLOW

Hall-

1

2
3

^ 4

5

8
9

10

11
, oftiifSTB? ^t*fr*5S'Mfr£ -." - ""' *.\ * \*'&>3$sig* • -*

';, •. ^WrXS&BBii' -
iahnqs wjththe^STBWconriectibn with . / .

Q.; Does the fact that

railroad in any way limit

business71

A., Not in my belief

Q.j Inyourroleas--"j'msorry^.Wh"aE

A. ! My actual title is pteft̂ 'amfegp

officer. v, - t '•;'.:v'̂ %ll
Q. And In your role as' ~*":" ' jr'*- ~

officer, have you had

Transportation Board

A Yes. ,'
_ •!<• '- '"•S*-V"̂ iS»tfi

12 Q Have yau had dealings wjththVSTBIrttpn
* . "•' ^tvMKfiWj

13 this case7 In connection wjth thbqSf3W
14 A.1 Yes, ma'am. '*; .H.. ^ :̂:!J@Sj|££

15 QJ Can you tell me, sir; what [s*atfjnitejT ft

16 facility7 " ' '" •%-*- '^*

17 A. Intennodaf fc a
18 business. /

19 ; It'means'that.yoifta

20 it Is either a boxcar wi

21 that Is Inserted In a squaresj, 7*. i JUL tf

22 liquid, oils,, other dlffeHntcfiel

23 Aridjthe term-Jnternipdif

24 one mode of transportation tovai '

25 from a customer's lo.admcTdoc

live

15

Hall - for the Plaintiff - Direct/Ms Blblow

1 Q. Mr Ha!, can you please state by whom are you

2 employed >

,3 A. US Rail Corporation

4, Q. And what -s US Rail Corporation7

5 A. Were a Class III shortlino rail carrier.

,6 Q. f nd what does that mean7 What Is a Class III7

>'7 A. There are three designations the Surface

8 Transportation Board has established, as well as under

9 federal statute there are three distinctions.

10 I Wo are of the smaller type. The Class II Is a

11 regional. A Class I is the larger railroads, the CSX,

12* Norfolk Southern. Those type.

13. Q. Wha't are your duties and responsibilities for US

14- Rail7'

15 A. * Si oversee the entire operation of the rail company.

16
17

Hall-for IhePlahrrtffr

1 truck, driven to a railroad IbadlngM

2 proposed sit-in BrMkhSven/̂ ^

there, and then transpoî lt'tof&onVeS

once again placed on a tritefc ano^Mtnio»e<
i *' i t? *J**'"s1Pt-̂ srr

destination. - ""--. v». -rC-SJKS
" ' « *j*i * •* i*rtf^«lsa

4

5

6 Q. What'role does the STB'haye'iriJui:
•j » -«; . -^ : ^XF- >-'®Stta7 A. They regulate anytn

I " * *- * ^l{ -- -- ••• •.

8 th'e railroad operation slde'ot̂ î

9 Q You mentioned the Bpbkhaven>

10 Can'you. tell us^ha^*' ""*

11 A. That is a

12

13

T ^Ti i. •

Sfe -- \ . *?-••*<u. • • • ••'Sgir-^'-.^r- • *

hopefully going to'cdjistnj

the purpose of Intarmbdal
A * -Jfij.it1«&

ctiojf-pl
'' -

Q. ĵ nd can you just briefly tell the court how long you

have) been in the railroad business

18 A.' Approximately 30 years '

* 19 Q. And can you tell the court what your various

positions have been over these 30 years

A.1 jr.sta'rted out as a locomotive fireman Became a

",r22*' locomotive engineer. Was a train master.

23.' I , Then went Into the shortilne railroad business

24 about 1992 and have been running shortilne railroads since

^25 then.
5 of 42 sheets Page 14 to

14 tijansloading of con

16 commodities. ' -. -• ..- v^
• > ' - *, *V -^'jfrfl

16 Q. How Is It that US.RaiLgot1^p

17 Brookhaven Ra II Ten r̂ef/ashyou

18 fL Shortilne rallfoad ̂  "--I''W

19 In such projects.

20 only fn Ohio but In Indl

21 one fn Paterson,' New

22
23
24
25
17 of 114

under discussion

area. -
I 11 •*

Q. And again can "̂ ou

learned of :he fac-lity tha&e_'
"

.ji'



IHall-for the Plaintiff - Din Blblow

18

1 -Brookjiaven'

2 A. /J member of Sills Road Realty contacted us, who we

had at previous relationship with in rail operations, and

*he contacted us and asked us to come out and visit and

5 discuss the possibility of our operating a rail facility '

6 thereL

7 Q. And did those discussions come to fruition7

8 A. Yes, they did. We entered into a lease and an

9 operating agreement for the property there In Yaphank.

10 Q. What I would like to do is show the witness what has

been premarked as Plaintiffs Exhibit 7

Mr Hall, can you tell us what Plaintiffs
1 1

12

13 Exhibit 7 is?

14 A. This is the railroad operating agreement and lease

1$

16
17
18
19'
20
21

22
23
24

that We entered into with Sills Road Realty for the

Yaphank operation.

Q. And If you could, Identify your signature on the back

pagel

Is that your signature'

A Yes.

Q. ' !

bemloved

MS BIBLOW Your Honor, I would ask that this

into evidence

THE COURT Any objection'

MR CUTHBERTSON Let me look at It quickly,

Âw
^sV

' Hall -

1 How big a

2 A. Approximately

3 Q. i And prior to you doing] any'adjjy

4 undertake to survey thj» p'r£Per*Y'&£S
5 A. j Yes. We had it Purveyed

6 the assistance of Sjllsj

7 Railroad. We produce'dV track?
* f tf**"*i*

8 the future operation ofljk.wlth^

9 cetera. .';; ' K;--"?"j£*

10 Q. What I would like to do now is jits!
» J i*'H H^vaST

11 what has been premarked as Halntrffi

Mr Mall, can yoj^telfuj'*-

4 It Is a track layout for the^Bri

Terminal. ' .. '.\"" _'"^-(

G.v'That is the track jaydut thai you",

that you helped create? -•;._", <_• -^"

A.' Yes That Is what r[ju9trlrtin$

Yes. .- -/it>"' •" rti
Q:
A:

Can you explain what/that,

It shows on the/arjIeft̂ K

the Yaphank yard, or.Braokli'

22 will Interchange traffic ,wlth;di]B

23 Long Island Rail

24

SB

storage and for transioadf Kg".

And It shows wKere'tf

Hall -for the Plaintiff -DlrecMMa Biblow

19

1

2
3
4
5

" 6
7'

-8

9

10'

11

12
13

"14
15.

16

17

18

•19*

•22

your Honor
*

BY MS BIBLOW

Q. Under this agreement. Exhibit 7 —

THE COURT Admitted

(Plaintiff Exhibit 7 in evidence)

BY MS BIBLOW

Q.' Under, this exhibit. Exhibit 7, It lists Sills Road

Redlty as the seller and US Rail Corporation as the

lessee.

I What exactly was being eased?

" K. The real estate that would operate where the rail

would be and where either the transloading of products

"such as stone, aggregate, or where Intermodal containers

migljt be on or off, or boxcar loads of lumber or brick

might be unloaded.

Q. Under this railroad operatng agreement and property

(ease, what were US Rail's obligations and

responsibilities7

,' •* I*
.'A. yve were, or are, obligated to construct a facility as

Hall-for the PlalhuffV.D

would be. , •*„; •

It descnbes,the "bridi

bridge, to enter the prbpertytfrom

then entry to it

And then, whether itjw

things, scales, other Uil.ngijf.-tHat;

a railroad trarisload' fadllty.T-'yj

8 Q. How much"track fs Intended t&tiej
„ -- -iV* ^ ''S^^
9 facility under this schematic?':

0 A. Approximately 4,OOQ f̂ e îb

1 O. And sir, in your 30 ycareof^exf

2 th*at is in front of you,* does tharrepres-pJ« • *•?:& "-"wwfl3 railroad, a spur, or a p/iyafce b-ack?;̂ t*Sj
^ «| v . . _ f.jsb*V_v -t.'SQittifi'ites

17 industry, and whAl've\ba'

as the rail service Is concerned. And then, once It

)s completed, to operate the railroad there.

23 Q. Prior to the STB Issuing its October 12, 2C07, order,

24 what activities did US Rail undertake -- let me withdrawwhat a

.that25
01/23/2008 02 53 47 PM

I

21
22

23

24

25
Page 18 to 21 of

18 that a transldad^dlttygf it

19 operated'by a rallro|

20 considered a spur.̂ It"ls"on

the STB affords us tblppel

If this were

not by a railroad

like that; It could be consldel

a (private track.

hersucti •' . if -
"*rrf.Tf« -•"• o^^t

"to^operato rv- v-
^ v7-'f--'/J'

"•/'^ii?-" >•.>• f< * - f c

m ' >»•> v''},•rt
W1-.*1 'v-f*iS^-. ', - *.
'$*\ " t--.;•"-"
ify ' - -if; ? j
^-.: ^*-,v-^
fc<.- -^* i-'.of;•-- -. ****• '%

b** -.^ '" -*!^ ; i."' i -
busJyTcIs 'j%'r.-;~ii

fcfifirJ61''01"̂ ''̂ ^
;^oliie§" "̂

trued to
"i^'vs^.f ji~ •" ^.."j

^.6oT42Vneets.rj
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Hall - for the Plaintiff - Dl Blblow

6
7
8

9

10

11

12
13

1 I In my opinion It Is not a line railroad because
•• '

2 .there Is no other rail line that we connect to We are.

the destination or origin at this point. And because of
,. v " i
mat we don't become a line railroad The definition has

5 historically been that way.

Q YJDU also used a couple of terms before You said

Interchange Could you tell us what you meant by

Interchange

A. Interchange is a terms used in the railroad Industry

for a hundred years, whore two railroads exchange cars

between their systems.

I So where we would get cars from the New York and

Atlantic, or give the New York and Atlantic freight cars.

14 that IB called an interchange movement.

15 ( i It is governed by the American Association of

16 Railroads' Rules of Interchange

17 Q And dors a railroad such as New York and Atlantic,

18 can ttjey refuse to Interchange with US RaiP

19 A. It Is my understanding, no.

20 " L I have never had the experience where a carrier

21 such as New York and Atlantic could legally refuse to

22, Interchange freight cars with a carrier such as US Rail

23 'Q. So if when the Brookhaven Rail Terminal Es built, it

24 Is yoifr Interdon to interchange with the New York and

Atlantic Railroad?

Hall-eMe Plaintiff-G

1
2
3
4
5

6
7
8
9

10

11
12

13

14

A. i I believe It is a 30-yeaivterni.̂
' . I * if . * •* ,*•*• A

& > _ . ' . — - - i ' - ^ . ^B^S,
Q.; And does it also allow fbr opjtloi

•e^ewal' * , • ;\ *-j

Q.

A Yes, at the expiration. • ,*.
* *"" j " ""^Lsl

And what is US Rail going to.oo.'s;
. ', ' - , V*

facility7 '~J- . '$ -
A. It Is our intentlpn t̂»|operaM*j|f

carrier. * ." , '̂ ^f

Q. Are you also going

A. Oh. Yes. I'm sbrry> \ . ' j
1 ',"'*"}• *'"".)?

We are golng-teTcoristru
> * T I •* ff

as. a common carrier. Yes. 'i*^

Q.| And In regard to the conŝ udil

tell us what steps US Rail* liasjtakerr

15 constructed "* * „ !• - . '/a
J. •„ \J •" rf ." i

16 A.' We have hired a general cdr
i 'a . '<~ *. HV4.Vw

17 subsequently, laired subcontiactor

j The property has* tie j

limited construction, traiTremoyai

grading it.

i It is approximately 12tor
s-iv*>y# -.v-.*3j&

level that trie Lorig'Island N

line Is, and It is imposslble'to o

24 that kind of a short graflf like tHaC?sp

' ' " '26 brought down.

,1'

2

3

4

5
6

7

8
*•9

1 0

11
12
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A. Our facility will be an Interchange point on me New

York and Atlantic. Part of the national rail system.

Q Okay You also used a term called, I think you said

storage bins For aggregate

I Could you explain what you meant by chat

A. In the center portion of the drawing is some squares

'wimlltnas that run from the track That Is where those
s "* I i
cars would be unloaded and then put in an area that

3 A. We are doing nothing at this*Jun!
i *• " * V*»Qh3

'

s woul
Jfines tconfines the stone or aggregate so that It doesn't spill

all over the place.

! It then is transferred into trucks such as you

would could into an mtermodal move, and then It Is

13" transported off the property to whatever customer

.14 " . * < ' ' *MS BIBLOW Your Honor, I ask that Exhibit 9 be

15 moved into 'jvidence

16

19

BY

Tl IE COURT Any objection?

MR CUTHBERTSON No objection

THE COURT Admitted

(Plaintiff Exhibit 9 In evidence )

BIBLOW

Mr Hall, going back to the lease agreement, the

22

23

24.'

25

"railroad lease agreement• " | '
I I'm sorry, the railroad operating agreement and

property7 lease

I "To ycjr knowledge how long Is that agreement9

4
5
6
7
8

9

10

11

12

13
14
15
16 .. ,
17' Q1. Now, In terms qTwhatjyou'rrtr

18 Who was thecontra'fcto: '

19 grading? " •«•,-_

20 A; The general contnTcEpr,

21 Q. And do you knowwliaf th'e,i

22 trli

Why'

A. Well, basically for , - - , - -

i One, the nuttef Is bete,

Transportatioh' BoardJ .̂Theyhai'

ruling prohibiting us'froijn-furthi

rule on the matter. r-V"'.'k

And men, secqjidly,

Brookhaven Issued "soni
i ifc "^"'K.'j/ ^

of it And we naven'tdone an

Q1 Well, let me ask_ywj*s)

| The appearance;

were any appearance-.Uckej

A- No, ma'am..

rat they have

23 A; NO, I don't
i ' ̂  yi •.i'^ '

24 u. To your knowledge dti Adjo,xg'

25 Town of Brookhaven?
7 of 42 sheets Page 22 to 25 of 1W
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Hall -'for the Plaintiff -Dira^ssV Bibtow

I'm not sure I don't know

Now, whn respect to the activities tnat you have

26

'done so far In terms of being eventually able to operate

.-this facility *
' 5 Can you tell the court what activities you have

6 done In that respect

7 A. this would be after construction is completed?

6 Q. Well, what you have done up to date

9 : ' For instance, have you purchased any equipment7

10 Have you done anything in that context7

11 A. We have acquired two locomotives, numbers 112 and

12 115, they are currently in Indianapolis, Indiana, awaiting

13 delivery to Brookhaven.

14 . j They were supposed to be delivered to Brookhaven

15 sometime In March. Early March or sooner.

16 I Wo have also undertaken quite a sales and
17 marketing effort with some of our other customers for

• 18 transloadtng. And we have been working with them in terms

'19 of rales and destinations and things like that
\ ,

20 i,- Nothing has, we have no contract as of yet

21 becaose we can't for sure say when the facility is going

22 to befopencd.

23 "Q. The two locomotives that you spoke of, what is the
24 purpcjse of having two locomotives at the Brookhaven Rail

" Terminal7 •

Hall -for the Plaintiff -DIroct/Us Blblow
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Well, we estimated we will be quite busy there. And

you can actually operate, you could operate two in here at

1 -A.

2

3 a tin^e. It would be kind of congested, but when you are

4 running one crew and the locomotive has to be maintained

so when it goes down there is another locomotive there to
take 'to the place of tt. It is a machine and sometimes

omoti

10

1*1
12
13

locomotives do break down.
r

Q. So Is tr-e purpose, just so I'm clear, is tte purpose

of those locomotives to move the rail cars that are in the
- . I-
facijilfes once they are taken off the interchange7

A. rhey would be, the purpose would be to switch the

'cars jto the various tracks where they would bo unloaded.
." ' i Also to go up into the interchange track,

14~ receive cars, pull cars Into the facilities, off of the

• 15 -' New fork and Atlantic, and then take empty cars back.

16- - Q. JVhere would you store those locomotives? If you

17 -. xan't jslore them at Brooknaven Rail Terminal in March7

18 A. , We would have to find someplace. We would probably
,19 ,t>send[them to our Jackson, Ohio, division for cold storage.«UQ.~ -How' much do these locomotives cost?

'
j
'A. 'Approximately $175,000 each.

„-
22 ' Q. have you made any other purchases with respect to

- 23 • equidment'cr orde-s "cgardlng the construction of the

24 ll "facility and the eventual operation of it?

25J? AV"* We Kave got an order for rail in place/ cross-ties,
01723/2008 02 53 -17 PH

Hall-i
./V- i.

Plaintiff?- DI

I * tr*V
1 and some ballasts that v

2 hope, or March ';_

3 t we also havejust Vundr

4 computers, an office'tral(er tnStfjj

5 We haven't puRhase^

6 site motor vehicle, a^plc
' - ,.'.' - *| *"• ."* -•«eS"

7 other tools for track malntehaftcji

8 Q.I And'the track that you|arepupjj

9 already purchased, what'jund bftrai
A ' Wet), It Is made of steeKj "

pound weight to 115 pouhds.c

The reason !w those'
i - -

designated Itforttiat IsJ

14 stone cars and some.other pfodju.
15 heavier rail to do that:'r';--• *'£

16 Q. Toyour knowledge V^you keep

17 aggregate -- do you know'rf'tfierje^l

* ° been developed to bnTuf'sdme tb t̂ti
hmA? _ . - * .-19 time'

20 A.1 Yes. -,;\! *....;

21 0, Could you tell the'court abouj

22 A. Our first deliveries are si£j

23 In'early March. We estl'niate. tit*
24 the stone season, ait ft would' fi

25 in the neighborhood^ About jfe

10

11

12
13
1 4

AL We
degree of interest in1

Page 26 to 29 of 114
- I

20

21

22

23 fact that particular

24 site In early
25 transloadlng in

Hall - for the Plaintiff̂  Hree

O. Where is this stone.'jcommg from*
i i f -7 -3*! r^* . &*rjd£'

A. It conies fipm the Canadlaii'ffiE

1

2
*™*i i f f ••*

3 Upstate New York, fri a large qiii

4 Upstate New Yortc^Bi#ft' cqi|

5 Railroad and then comes'ta
• * * * * ' • i3 Jftif

6 there and then Interchanges':
• • i *•.*' ,**•_

7 Ql Is US Rad involved In any durf

8 operations on Long Island,that hwoj

9 A. No.

THE COURT TyvKen

you are referring to -- -A{ «.
, -. ;! >

. THE WETNESS.
would be for the constracgl

wu Id be for resale to custpfners
'15 customer product being brpudhtTn

i - r.T»vTC-T-r.î
16 BY MS. BIBLOW • ; J .f {̂ .̂i..

17 Q Perhaps you cantell-WTe^otiV1

18 materials ~ you menUp'neastD

19 tt^e faahty, what kmd'qf. piatendl d

talking to other people. abcju.t̂  ^^
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We have some customers that want to bring in

lumber, particle board, plywood.

; ' j One customer hay expressed an interest In ' '

f:transloadlng brick. I even havo a customer that would

like to trarvload salt material, salt-based materials.

^6 *• I'm not sura If it is bagged salt or road salt or whatever

7 - It Is, but he asked for a rate for salt.

B Q. The salt that you are mentioned, Just so everyo-e Is

9 clear, that is stone that would be eventually used ,n

10 -construction''

11 'A. E believe so, yes.

12 -Q. Sir, you also mentioned Adjo as the contractor that

you hired

Dnl you enter Into an excavation agreement with

Hall

i ' \ •'/-» $«»
1 Q. If you can please tel̂ us/.prjqj

2 construction activities did'us R*ail s

13

14

15

16

17

18

19

20

Adjo to do the work?

A. Yes, we did.

Q. What I would like to do is show you what has been

premarked as Exhibit 8

I Mr Hall, can you tell us what Exhibit 8 Is

A. it Is an agreement to do excavation on the site at

21 .Yaphank.

22 ,Q. And is this the excavation between, in which you

23 ftred Adjo'

24 A., yes.' This is the Adjo agreement to do the

^L^e

STB to do the work?

A ' Prior to constructlori'a'cti

Q/ Prior

A.' No.

'Tfc'.-^- sw=-

Q : - Why not?

8 A. It Is our belief and pur STB
i i'i -j -$yj

9 advice to us.was,thatirwas.'anr̂

10 to the appearances-ofeve t̂hln

11 exempt spur, so thcrejwqii noî m

12 with the STB. ; •"'; .j-'.'wj ^

13 THE COURT ' Is OS Raffa

14 proceeding before t̂ SurJqce.Trarl

"• >> THE WITNESS ;Ves"we.3

THE COURT-'DliyouVn|

. ' THE WITNESS NojVdflf

I think it was a responsive.*1'' i "^

L-- - -,'/<•

15

16

17

18

19 It was a response nVtKe*.!

20 someone, at the board dffectfng'us tij
21 actions - .,.- ^ ^^

22 i MS BJBLOW^Yo r̂Hdrt̂ irg

23 - have a joint exhibit ttrat has^all̂ fjji ~
- I * --Li'* *" ..-.I M

24 this matter and included ;

25 THE COURT

! Had - tor the Plaintiff - Direct/Ms. BiMow
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i Mb BIBLOW Your Honor, I would ask that this

be marked into evidence

| THE COURT Any objection7

MR CUTHBERTSON No objection

j THE COURT. Admitted

j, (P'amtifY Exhibit 8 in evidence)

'•BY-MS BIBLOW

- Q., Sir, when did US Rail start construction activities

Hall - for the Plaintiff ,* Din

MS BIBLOW" i-can ti

has had a loan history.V--1, .'V."" *V«

Ongmalty this was-started Df'a'fi
i+*

9 ' at the s>te7

10 "A.1 This past summer. July, August sometime.

;11 rQ. And yoj mentioned that you have a project manager

12 ".What]was his name again'

'* 13 " A., Martin Lomasney.

14 Q. 'Is he on site every day during the construction?

15 A. Yes.

16 Q Is he si ill currently your employee7

17 A. Yes.

,18 __ Q. ,And ŝince the site has had construction stopped by

19 / the-SjTB what is Mr --

•

. A.. |- Lomasney —

Si. -- doing7

* i
22 . A." Talking to us on the telephone every once in a while,

' 23 -"' but nothing much else.

24 Q.<. Vou are still paying him, correct7

>25 ,'A. Yes.

9 of 42 sheets

18

19

20

21

22

23

24

25 j
Page 30 to 33 of 114

Ongmalty this was-startedjb

Suffolk and Southern Railroad' w'h'ldv'

explain who that is .-'_

, They withdrew thefr appli

allowed to be withdrawn^

8 erltercd into the agreenjcnt wlthpi
_ ' ,, i ' 't"--,"i*i!^
9 to do the construction and ttie'opej

10 . In October,' October 4 of j

11 a letter from the STB$ d^recbor^M

12 ndmed Mr Oemens -_-l|wt:ietteFr,r|!

13 exhibits -- that basically sale

14 cdpy of article from Newsdffj

15 and a letter of inquiry fn>frj~t
• *,v?^3

16 and he wanted an explanation (

17 asked, basically said toftpVthe'col

' In response1^ thaVwe '̂

why it was that what was^
was preemptecl

On Octcber'l̂
I

the Sills, I'm sory, the1!

added US Rail as a party fcrt

there

{ So that is hdw'.US"'̂ !!'̂

* •* IV -"-i*A r-.o v/.;"
,4ff.v. •"„'**&' -4
STB-,s>:-x-u-7.d;
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1 proceeding

2 11 THE COURT So US Rail is joined as a petticner

in thai action - "" ' '

j 'MS BIBLOW It is, along with Suffolk and

5 Southern who really does not have a role to play any more

6 and Sills Road is the owner of the property

7 i THE COURT What Is the relief that Is sought in

8 that proceeding?

a
MS BIBLOW Well, there are a couple of things

that are going on there, your Honor

I In response to the October 12 stay, we have

filed a petit on for reconsideration, which is still

pending, saying that we are a spur and should not nave to,

you mow, the cease and desist order should be lifted so
ca|n

16 ' j In addition we have filed a pebtion for relief

17 from the -- slay, I guess is what you would cail it,

18 November 16 that was denied

19 ' | You have those decisions in front of you as the

20 joint jsxhlbil So --

21 j THE COURT It seems to me by operat'on of law

22 you are standing in the shoes of, what Is It, the Southern
23 'Railroad?

24.

•*-
MS BIBLOW. The Suffolk and Southern

THE COURT The Suffolk and Southern.

Hall -tor the Plaintiff -Direct/Ms Bfblow
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1
2

•3

4

5

6

,7

'8
9

10

11

\ So what is the relief that is sought fn that
proceeding'

| MS BIBLOW We are seeking to have the STB

dedans the activity, the construction, as an exempt spur.

j MR CUThBERTSON Your Honor?

MS BIBLOW And obviously to lift their cease
and desist order.

THE COURT. Sure

• MR CUTHBERTSON There is more (aw I think it

'S Important because Miss Biblow, as a good advocate, has

characterized the SI B's record, r think it important for
12 the cpurt the know that Suffolk and Southern and US Rail

13 " havelthe s'ame attorney, a fellow named John Heffner, who
14 "work's'out of Washington, DC.

15 - | In August, August 23 specifically, of 2007
16- Mr Heffner was asked to reply to an STB inquiry when

17/"- Suffolk and Southern attempted to withdraw their
18 /application

19 - i He said at that time that Suffolk and Southern,
*• . - I

g-on August 23, 2007, was not doing any construction at the

that'Sills was not doing any construction at the -

However, US Rail, who he also represented, had

','Slte;

22 - site.

23 • started full bore on construction

24 : And the ST3, in allowing Suffolk and Southern to

•25 withdraw their application — and they were very specific

Hall ^^•th
•̂̂

ia Plaintiff-Dli

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

about this" -.said thens

at the facility based

They
,, •<»,-"• "De-

lias stated that Sills has hot un

of rail facilities.

This Is based on Mr? Heffper*
• •*•. ̂ f" •OJjSfTS'-!

of these entities representabonsJ.-Su

that Sills has not constructed othV"J

location that might be corivlftectt

facilities.- ' ' . :.\, -','..,j&fi"-
And I think thesis th;e:(nr$

board would view with disfavor,"ap
authority.to'commence raihopeS• * * ~ — y f£-~ 3s
location until the construction W

been authorized by the'btaYdS^
The STB sald'thls *-*•"

* fr ' *

Now theirs was
issuance of a,ceasen"an'd.desist

letter to the town of Brbo*Jchayi

m Newsday - It wasbeca^e^Bie

this case. And they saia^Usten

construction until you 'cojne jpijg

is not a line of railroad.*, ftj *.* "

! The STB's '"•"--*--""

of railroad

Hall - for tha Pla

1
2
3
4
S
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

authority. Prior to that th&SJ&hw'

warned Suffolk and SouOi<STi('"-$h'pĴ

this, they warned tfieprfn a dear ~"~"
August, and'! will

wording is, and this is fronYa deosu

from the STB, the board," fejnf1***

grown concerned that persons-

procedures to obtain Wtrforitfcl
I • • • * f .» '*£fc«£7

acquisibon and operation "of'rallro
•'»t - #x*.'?'

making a thorough review ofthel
-.-j-ntj:*w;*si

filing a verified state^rent that a
exempted from environmentajja]

thVesholds% " .'̂ 'Ifl"/̂
, So they spedfjc l̂ly;̂ !̂

Southern we are co.ncern^d!abou

you filed with us -> -V*! .̂ '\iS

If you can^ r

rulings that were madg.̂ /f
MS BIBLOWr??Ydi"

J "ifewS

Exhibit one. We hay^e-sOpi

it ithat those should' '"

exhibit So you do fiaV&fhaf̂

OI/23/20C8 02 5317 PM Page 34 to 37
for those responses.-- f.f /-,-':-
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1 ; Would you like to continue with your

2 examlnatio'r 7

| MS BIBLOW Yes, sir

-BY MS BIBLOW

5 Q. Jbst to follow up on something that Mr Cuthbertson

6 said
7 To your knowledge is the US Rail the entity that

8 . Is doing the construction via its hiring of obviously

9 contractors'

10 A. Yes. we are.
'11 Q. Is Suffolk and Southern doing anything oh this

12 facility?
13 A. Not at all Not to my knowledge.

14 Q. To yout knowledge has Suffolk and Southern ever done

15'' any construction activities at this site?

16 A. Not to my knowledge.

•17 | MS BIBLOW Your Honor, may I have one moment,

18 please?

19 I- THE COURT Surely

20- BY MS BIBLOW

21 Q. Sir, what I would like to do so is show you what has
22 been jpremarkcd as Exhibit 10

23 Si i, have you seen this before?

24 A. Yes, I have. .

^fcj?O And can you tell us what Exhibit 10 Is

I Hall-'
j __ < »- h ^ » 9-fr *J* " • "

Ae MalhtffVcroflMrfc|p|̂ ™>;- - ̂  ,:'.," J -ff^

m the fou f̂l̂ SeWo^^ Jd| gMtthat'are;̂ '̂  $

working are fifth generatloî V^XlS^
•- "-^rt-P. ^W.W'̂ &tSKfte?;

•USRaUIsallfamllvo^Mtg^g.^^.,. .4^,..
» . •• t3-* '̂̂ ^SssiS-ira;*** '. ' • ••

4 Q. And do you know/is there aTiy/̂ n^pmpr'any/ ~~ r* •
7~"vu .* • *-̂ JE^^siZK? *̂srs7"" " *- '

5 Interrelatedness between Suffolk.'ana'Sc
. * • .'- ?5F .̂

US Rail? -v~v .**
,' *- • «-"*vsTj

A.| None whatsoever.̂  f , :^^$%fj

I hayenc

ilroadand _•-
n. -.•-VP . .. '

uhrfondr ,''
r.r

BY MR CUTHBERTSON --".*'
>.." f

14 Q. Good afternoon, .Mr.- Hall.-. Yd

15' rtoe-oeen issued ticket̂  In r'"-^

16 AJ That Is correct'*".'. \

17 Q.1 Okay. Do you

18 A. No, I don't ,i.;rv-^.^
19 QJ Now, It Is not thejssu'ance o£ttj

20 stopped your construction. KG5,r

21 A.1 No.
22 Q. Okay/ Is there anyth'fngjn;

23 know of that has told y°V jS>? *"

24 A.' The fact that tneyTwef&l

25 as1 US Rail that-v

_ in'cernto fis
SS*--'-. '

Kali - for the Plaintiff - Direct/Ms. Blbiow Hall -for the PlaintiffV
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• 1 A. It Is a proposal for construction work at the Yaphank

, 2 Brookhaven railroad terminal by Adjo Contracting
3 Corporation.

4 Q. And was this proposal eventually adopted into what

5 now jias be-in Exhibit 8, the excavation agreement?

6 A. Yes.

7 ! MS. BIBLOW Your Honor, I would like to have

'8 Exhitiit 10 admitted into evidence

9 ! THE COURT Any objecton for purposes of this
10 nearing?

11 t | MR. CuTHBERfSON You are saying that this was
12 Incorporated Into the excavation agreement9

13 j" MS BIBLOW This Is the bid

14 , MR CUTHBERTSON And that was the testimony.
15 I MS BIBLOW Yes

16 . i MR CUTHBERTSON No objection
1 17 | f THE COURT. Admitted

18 ( (Plaintiff Exhibit 10 in evidence)

19 Q. Sir, I Just want the clarify one thing

•

I Is there any common ownership between US Rail
rand Sills-Road Realty9

1 22' A. None whatsoever.

23 Q. find who, besides yourself, are the officers arid

24' directors of LS Rail7

• 25 -. A. we are a family-owned railroad company.

Q I would like you to aijiswer"th~ey}

' Is there anything In'trrase^
•• -•* ^/•••n.-twi

MS BIBLOW^ ypUrHopor?^

BY MR CUTHBERTSON; >• V**
Q. - that told US.RaiijD stop:

BY MR CUTHBERTSON "-*'-.1' ,̂,
-.- V * '..4'̂ S¥

Q. Could you allude to -̂f -'- .MXdfej

THE COURT: --^^* f t

1
' 2
3
4

5
6
7
a

,9
10
11
12
13
14
15
16
17 Q'. But.the harm tharyoU.are-gi

18 going to be caused by'theje """ "'

19 A! That I can't tell Vou>7^

20 ' "
21
22
23
24
25

41

ah# '̂ .-:jas*'- " IA*
?*^% -,.- 4-.

'V . . J • ,
•* -, . Jt .? . ^ *';

#*;-*. i-î
S&VrMTi

-^

Would you like _ ^

THE WITNESS Thank^ou]

No, there Is nothingjfffier

to stop construction .V /'r - "

BY MR CUTHBERTSpN:^-4

Q. Okay 'And you claim1=:'"J :-.=/

Q1. The New York Sate Depart
Conservation Issued tf£j

A| I'm not aware oC-
Q. You are not aware tHa

violations?
11 of 4S sheets Page 38 to 41 of 1U
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1* A. , Oh; yes. That I'm aware of. Yes.

2 Q. And the DEC also exacted from either Sl'ls Road or US

Rail an'agreement to stop construction Isn't that
^ !
correct?

A. I believe so.
Q. Now, you provided to the cojrt an excavation

agreement that you entered into with Adjo Is that

correct?

A. Yes.
Q. And In .hat it provides for certain payment to Adjo.
Correfct? i

A That's correct

Q. • Have you had to write a check to Adjo'

A. We have written some checks to them, yes.

Q. And Is the method that they are being paid with by' *

sd|mg the materials they pull out of the site?

A. I can't tell you that. I don't know.

Q. Are they being compensated for and allowed to sell

t̂he.nrlaterlai they take out of the site'

A. , I'm not aware of that.

Q.- Let me direct your attention, if I could, sir, to

paragraph' one of the contract, the excavation agreement.
A: yes.i
Q. • Perhaps you could read for me where It says

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

-' appointment excavationi ptan

Hall - for the Plaintiff - Cross/Mr. Cuthberteon
!

A. That entire paragraph7

O. Yes, sit
| Well, read the first sentence, If you would

Maybjs that will refresh your recollection
i

43

8
9

10
11
12
13
14
15

A. US Rail agrees to retain contract on the terms and

6 conditions set Forth in this agreement to excavate In, on,

7 'and under the subject property, and remove all the
material and any products derived from such material,

collectively bankrun, from the subject properties

| Contractor shall use its best efforts to conform

Its'operations on tho subject properties during the term

17

hereof and in the performance obligations hereunder In

compliance with the excavation and site preparation plan
In effect at that from time to time, the excavation plan.

t - For all excavation and site preparation work ,

hereunder, contractor shall be entitled to recovery from

the1 proceeds of the sale of bankrun the greater of, (1) $3

18 .million plus 10 percent thereof for overhead, 10 percent

19' - thereof for profit, and 5 percent thereof for management;

ely the 25 percent allowance or —

A me stop you there.

"22 \" I It appears from that language that the excavator

23_ and tpe contractor Adjo Is being permitted to sell tie
24 material'from the site
25 " I Correct, Sir'

i

Hall-
• » , * *f*Jit

Plalntiff*CrossA4r3

1

2

3

4

5

6

7

8

9

10

11

A. Yes. , ' '
I f

Q.: And that is the way

compensation tor their Wane ̂ IfJ$«J3

Ai I can't tell you tfw^;\^!*^

Q.1

A..

O.j
A.

But you signed this

Yes. • •
And d:d you revlew-fhe^on

Yes. -'' * £""•*

'

Q., But you didn't know

to be compensated'"

A. Not entirely ;". , ;* '^
12 QJ Okay You had mentioned

I ^ * -**%f f - A

13 that what is shown on tKat.map.is

14 A, Yes. O{^
15 Q.1 And the STB has disagreed ,y

16 your understanding?,-. i-1,*1" ***.-•

17 A. No. - ' I y £?

18 Q'. That is not your understandim

19 A. That Is not my understam"'

20 Qj What Is your uride>^a'ndfng*pf?

21 determined thus far' " t. [, "' *"*-

22 'AJ The STB has reallyjoniy-j

23 ° -*** }

24
25

%d
rrect*

gfls that.-., - • * •

certain things. They haytfstopi
" • "• ' -f f*i.

construction. <- H
 e
 s'.' : ?•*&

I don't believe!they% ~

, Hall-fof the Plaintiff̂ ;

1 any decision that this Is a

2 spur or private track. 'HL .

3 Q: You don't believe -.-

4 of" the joint exhibits that tiavejbg

5
. 6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

L-V-JS

IfrJ

45
rijgan.exempt

- -' ' &•.&
• . • + * t . - r j *&&

RT." Wpuid '̂O US
10 ! • • "y *?=i3

know offhand which number itjs's

plaintiffs.
' THE COURT.

Defendant's Exhibit?.

i MR CUTHBERTSON. J

also part of the Joint exhibits'til;

j - THE COURT"' Mark tbaf
for identification at \\\\& point -•:>;

i Does counsel have a-col

jc- -:

Bf-X.* *
*lrT *

f *
 r *i'-"h^- -L-i**?••. ** '~*

{•< ••; •: H-'-r, \<

' v **;

use-.

already have A^B, and C-{' -,f *if1 " -1 t-eS'-t
; This is D

MR

D, your Honor "i
1 THE COURT] 4J)q£s,

MS BIBLOW'̂ fevSElffi
• -• ;*---^*;^?S

r-,\-j" 6,
-'t-V f. '. JfcBgfte/frtp.

*.-a

* j- •> c - i
rwould Be'j,'- :"-^iff i i ^m rt

BY MR.

Q: Directing your atoB\r$Mri
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•Hall -forthe Plaintiff-Cros^BCuthbertson

success on f/w ments

. •[ Do you sec that'

46

^A.-A: .yes.
^^P 0.' If you could, just read that first sentence

5 A. |

6 • I THE COURT Before you read it I understand

- 7 there f$ no objection to this

8 " ! MS BIBLOW There is no object-on, your Honor

9 THE COURT- This is all part oF the record

10 Good.' .
i

11 I MR CUTHBERTSON- So there is no need for him to

12 read It

13 ! THE COURT Proceed

14 * j . THE WITNESS Petitioners have now shown that

15 there iis a strong likelihood that they will be successful '

16 in their petition for reconsideration of the cease and

17 desist order

18 I Petitioner's argument is that the proposed use

- 19 of the track would not require prior board approval for

20 construction under 49 USC 100901 or operations under 49

21 USC 10902A, but rather qualifies for the exception from

22. the board's entry-exit licensing authority in 49 USC 10906

23 because the track has some of the characteristics of spur

24 . tracklthat would be used as a disconnected ancillary spur

Jt ' of anjexistrng earner, US Rail

^^J- * rtell-fortho Plaintiff -Cross/Mr Cuthbertson

. i 47

1 ! . The key test to determine whether

2 construction --

3 Q. ' Let me stop you there, Mr 1 lall, just in the interest

4 of time

.5 j Based on that sentence, isn't it correct (hat '

6 , the SJTB has not accepted your argument when it comes to it

7 being a spur track?

8 -: * .MS BIBLOW Objection Mischaractenzabon

9 ' • 'THE COURT Yes, I will sustain that I think

10 this decision really speaks Tor itself

.,11 - -, [ ' MR CUTHBERTSCN Okay, your Honor I will move

J2 on 1
1 13 BY M|L CUTHBERTSON

14 Q Now, t!ie railroad that you operate, the railroad lire

15' is In Ohio

,16 , . . . '" Is :hat correct, Mr Hall'

17 f A. One of them.

- ' 18 Q And you currently don't have an agreement with New

~ 19 York Atlantic Railroad to move freight from this facility.

s «|V do,ydiP (

>* ̂ ^P A: Correct. We do not.

' 22* Q." - but in the future you are look-ng to interchange with

23 New York Atlantic Railroad

24 .'.A. ' Correct
25"' Q.p-pkay- But isn't it the case that New York Atlantic •

3 A. That I'm not aware o

4 Q: Okay Twill move on

5 The locomotives in
~ .-'i.

6 Intention is to eventually; dep
i * • i *

7 that correct? *V" i

8 A.' That's correct? -. ,"*

9 Q. But those locomotives) 6
i **

J
'

10 locations, correct9 , - .
i fc ^ "*i

11 A.1 If I had a use for ther

12 Q. And are you obligated; £c

13 this polnf • ~ ' "
i * if* t

14 A^ I have signed cohtrac

15 6ifc' And are you obligated fc
i •• ^ *• '"V f

16 A. Yes.

17 Qj Are there other ways to

18 Long Island' -V ' < •

19 AJ The only other .way m

20 Q: Isn't It true that rtoriro* ^"r* j*
21 A It IB my understandln
22 that It could be moved.'JN

23 would bring'on to-th^ idai

24 Q: So It could be mov.edjb'v

26 AJ On a very limitedjbasi

Hall -for the Plaintiff̂
i . - , - * " '

1 Q. Now, have you ever rrfei

2 with respect to your clans to
"i.l

3 A. Not with the towri rep

4 Q. And hi fact - but your;a

5 letter1 Is that correct̂ -. ;,

6 A. Yes. At our direction.
... ,t f

7 ft And have any other offle

8 met with the Town of* Brooch

9 Al I'm not aware'of.who

10 MR CUTHBERTSON
"•o'.l

11 your Honor • • '',.v

12 . THECOURT^Anyfi* ' ;
13 - MS BIBLOW .-. Yes"

14 ; f .-~£*:$
15 REDIRECT EXAMINATlONjU

16 BY MS BIBLOW: '•jfe.-̂
1 * - ^ >

17 d Mr Hall, you *wre^sfeeS

18 agreement with NewLYock aric

19 negotiating one , *'" .̂ ;}> *

20 j Do you need sucVa

21 able to interchange with th.at*

22 A. Weil, you neerfwrnsji

23 Yes. '-'^'y

24 Q[ And isn't New Yqrlcafld^

25 interchange wlthout'such a'ri'i
13 of 42 sheets Page 46 to *9 cf 1 14 •_£' ̂ o •*•
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t
1 A.- Yetf. -

2 . Qr So whei yoj said you need such an agreement, I'm not

I
quite sure what you rreant

;A. Well, there are some AAR rules that provide for basic

interchange without written agreement, but for liability

6 purposes,.— derailments, wrecks, and other such things —

7 it Is best to have an agreement delineating those things

8 for reralllng of cars and such,
g Q.- But do you need one7

10 A. IjJo.

.11 Q. You were asked about the locomotives that you were

12' talking abojt.

13
14
15
16
17
18
19
20-

And do you have a need for locomotives except

for the Brookhaven Rail Terminal7

A. At this time no, we have no other need.

Q. And you were also questioned about truck

transportation of stone

Could you expla'n to the court the difference

and the issues that are associated with truck

transportation versus rail transportation of the stone

21 A.' Well,' to be as generalized as possible, your Honor.

22 I The truck transportation has for a long time,

23 .", you have to get on the island via the bridges. And the

24 '•bridges, the condition that they are in, they are now

t« 'reducing the weights of the trucks, which means when you

Half -for Ihc Plaintiff -Redirect/Ms Blblow

si
1 could transport a certain quantity In 1,000 trucks, you

2 now peed 12,000 or 1,500 or possibly 1,800 trucks to

3 ^accommodate the same tonnage.

4 : > It has been reported repeatedly In our

5 Industrial trade newsletters about the condition of the

6 ' bridges, et cetera, and the need to begin transportation

7 **or an alternate plan, and rail seems to be the number one

8 selection by all of the pollticos In and around New York

• "9 „ to move It on to Long Island by rail, to move the stone.
10 i Rail moves It without any interruption on the

11,. hightvay. There is less pollution. LASS fuel consumption.
12 It is jfust a much, much better mode of transportation.

13- Q. " And how much7 Can you do some sort of comparison of
14 how much stone or aggregate you can move m a rail car
* * I *
16 versus a truck?

16- A. - In a single rail car, up to 210 tons. Excuse me, 115

17 tonal In a rail car. Whereas, In a truck It Is going to be
18

19
reduced down to about 18 tons and eventually 15 tons.
* i MS BIBLOW Thank you ,

fdown
THE COURT Thank you very much You can step

2223
24 'f. t -

25 * GERARD DRUMM
"o 1/23/2008 p2 S3 <17 PM

(Tne witness was excused }

MS BISLOW Gerard Drumm, please

. - .
or the PlalnWr

« • 4 ?r.t.f/i

called by the Plaintiff-,'having
*" t'i' s,iS?

sworn/affirmed, was exarnĵ n*
1, **•*•!

follows -- - * *t' -*i

DIRECT EXAMINATION

BY MS BIBLOW"

Qj Mr Drumm, can you tell usr
' ^ ',^"Jij

A. I'm employed by SillsJWa
9 QJ What Is Sills Road'.RejItv L

A: sills Road Really owns tire
• i t.-' • j-f'

Rail Terminal.. .- . /:. * -ft
E.

10
11
12 Q. And would It be correct ttfatv
13 property owner?

• .-•«!. ;- u
14 A* It is a property owners-It

' 1 - i I** * ̂ ^S
15 Q:" What are your duties fend"

16
17

18

19 Q. And could you explain to us J:

20 What

21 A: sills Road

22 It Is the only* prqpertyf̂ pat

23 QL And could you describe, the-s1

24 where It Is located"

25 A! Yes. The property

Orurmn -

In what really Is anJoealsi _.
--: -?; -?*

Its northern border.!.
i • "- --i *.' ». wrafe

Expressway. Its southern"''

Road.
1 There Is an'ei

1
2
3

"4
5
6 Sills Road, which h

7 developed wfth roa'dJrifrastri

8 turn lanes both for. fngresaV

9 It's locatedrwfthinl

10 Zone, which is a spedficaliyVd

11 so within the Town-of.
i - - i- tf>-»-

12 for Industrial commercial i
i i* *,j * ^•t^y&y£Trl1

13 the town planning department
14 consistent wtth.<

Hipf,-:?-^V-i

K-:- :•-S/w v ^
?«.W*./.;_ •-.:• - ... .•>•

'15 d. Howdoyoukn'ow^klha^^g

16 planing department'.->wi? "*5^S
^ .' r.l?.*5teft-«S %%&&17 A, In January of this,'

16 of Suffolk anolSoutî rnWIJ:

19 Atlantic met wltn'Da£tjr

20 planning fon-the" townw r̂Sol
1 '-. ' r"3&Ei ̂ 9i-¥!aH

21 staff. WeprovldedJffiiiMtt
• ^ (Ki **-ii*jiy£j
22 explained to him wjra^

23 why we were built

24 received a fairly.fay^abl&4
1 The Idea'of'one'----
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.5
6 •
7

,8

9

10

11

12

13

14

15.

16J

17

18

19

20

21 ;

22

23-.

24

catalyst for other development inside their zone. Their

Empire cone was attractive The county officials and

"local officials have been grappling with ways of reducing

truck (traffic, not only on the Long Island Expressway but

on congested local highways as well. This seemed to fit

yery well into what they felt was the appropriate use of

this property.

I And the reason Sills Road chose to do this.

Aside- from the location of the property from a business

perspective, members of Sills Road and Its partners have

been .Involved for the last three years really In bringing

stone! Into Long Island, much smaller Facilities about two

miles] east of here. That facility as of the end of

November.was really no longer available to us and wasn't

sufficient to meet our needs In the first place. It could!

only provide a small percentage of the stone1 that we need

for related businesses

I, .This facility was viewed as an opportunity to

meet all the needs for construction aggregates that the
.' I

members had. Stone would be provided by another member of

the' company, which was the quarry owner up in Saratoga

Springs. And so It provided an opportunity for the

members of Sills Road to obtain material for their

businesses at a lower cost and also provided an

opportunity to actually sell to generate third-party

Drum^Ar the Ptal'nfaf - DIr

much of it actually is vacant iamt
i - ' - VVljjjV-^^

ufhlfh hni/a h««n itavalAHMl '•nrf'l

M
£•

\?' /J

2 which have been ^ ,f ,_

3 development but tfiat Is all zoned

4 zoned for further comhieljcla'f ah.*

5 To the east of usjs agal

6 a plot Directly to the Vast ̂ fusti

7 for high tension wlne^hlgh-yojjiEfj

8 ' ' Further east ofthat'uife

9 that is pnvatefy owned but undr

10 And further east.of usjU

11 acre county farm. But "tKeFe lif no.ffl
- "" •#%• 1-- *««

12 within sight of this facility. »* 3gK
. .^-s*"^, V'Bspw

13 O. From whom did Sills Road acgujre'tj

14 buy the property fronj? ̂  ^: * *^f^

15 A\Kr We bought the^prop.erty r̂oni

16 which was a special p r̂poWentij
I - * fi^ •

17 American National Power. • '. fc>
' " ' * • " "1 •• •i**r5

18 ' American National Pado,.^

19 producer. Their plan m t̂o'dwljopj!

21 i MR OJrHBBhsQN.'Votoim

22 claiming that their preempted local 2

23 Now we have had -1—•• fc *"-- î--*~

24 patterns , -J "
* ' ' • • v^

25 I'm not sure' wha^ there!]

Drumm - for the Plaintiff - Direct/Ma. Blblow

sales.

i THE COURT Generate what? .

,' TflE WITNESS Third-party sales

I • Srfles to third parties

BY MS BIBLOW

55

Q.

Road,

4r Drumm, the property that was purchased by Sills

when did you acquire that site'

1

2

3

4

. 5

6

7

8' A. Early May of this year.

9 Q. And what kind of zoning district is it in?

10 A. I believe it is L-l, which is light Industrial and

11 J1 commercial.

12 Q. And are there any residences anywhere near, residence
i ' •

13 property anywhere near this?

14 "A > jTh'is site was, as I said, ft Is 28 acres. To our

15' i knowledge It had never been developed. There was no use

16, of it beforehand.

17 | The nearest property owners are north of the

18. Longj Island Rail Road, roughly. Residence property owners

19 . are north of the Long Island Rail Road, roughly a quarter

£/of a i njle away from the property.

• What about the adjacent properties'' What are they

22 , used tor?,

23 A. • If you go to the east I'm sorry. If you go to the

24 west of the property, on the other side of Sills Road,

25 -much of thdt is also In the Empire Zone of the town. So
15 of 42 sheets

Drumm - forthb PJalrltlfif"-

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16 for stone. And some of

17 slonebyrall

18 A smaller site up the ryiQ'-jfai

j This entity î sWnf *

20 acquire this propertyImBih'av'
! " •-, " fr3*"a*®W'r

21 as a rail terminal tha\«ojild

22 bringing stone

23 (ton Long Island. /. -s^sj'

24 Q' You mentlonetl ttefd^vralfia8

25 been using
Page 54 to 57 cf Ilj4

1 prior owner was going to do1 orwhat̂ J ĵ̂ anKuse'C'

2 scheme Is In view of the claim'of nreemnHnhl̂ T. i S&3. •scheme Is In view of the dalm

MS BI3LOW --

th,e property that Is -.- -

,; THE COURT Keepyqufe'

Issues are as far as this Application-b

"'̂ liiHmpjP

i THE COURT.,*Sure. .,-

BY MS BIBLOW. " J "

Q You mentioned
, , " '

Can you explain.̂  » the q

Bcookhaven Rail Terminal, Jibw

strategic partners, both O&WHQII
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A; . Right.

,Q. first of all, who owns that facility7

,A. ' As it turns out, we now know that the trackage,

itself, is owned by the Long Island Rail Road.
! The property surrounding it is owned fay a

company called Nicolla.
Q. ' Why is it that your strategic partner, as you called

i
It/ho longer can use there Nicolla facility7

A. There was a lease of that site that expired, I

10 believe it is at the end of November, and It Is not going

11 to belrenewed under any circumstances.

.12 • Q. i How much stone7

13 . THE COURT. I'm sorry I'm not understanding

14' this witnesswit
' You are going to have to talk slower Please15

16 talk irlto the microphone.

17 i [ Maybe the court reporter could read back the

18 last question and answer

19 (The record was read )
20'. Q. Can you tell the court who are the, you mentioned

21 strategic pai tners Who are they7

22 \A.. Partners within Sills Road?

23 Q. yes

24 J A. i' The partners within Sills Road are a company called

tf.AD Collins, which Is a large quarry operator and

•V-'.V"

1

2

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

21

22

23

24

25

give us

earner

lease

Q.' Of which'site7 • '-'

A.1 Of the Nicolla site.' i,
1 ^ -1 -i f iV1 So we were golng\to1b

Southern was going tooperV

smaller site, the Nicolia slter
i , £ -' "LV '•'*

authority to do that

It was granted/bjurf

basically In our real estate^bus• ,*•,. if ;,&£•>*
In that site, we actually\ske'"*
application In abeyarice;whlle?u

situation.

Q::, What kind of defect a^you tafkl

AJ it turned out thatJthe^sTb*"'" ~

the rail site was ac£ua1r£bwn<

! " * .**;* T**'"^
Road and there were some^er

The Long Îsfahd Raft
1 '-• 1"-i.-lK'"V*t

that site for some period of tl

thjay were in the process^pf,_e*
cleaning It up or otherwise. *~J

were going to be able, to .get»

Interest in that site fronVtbfej

Q.1 Did Suffolk and Southjern"'

a r̂Jer.atthe1};̂RX- -. 'i
•*— for , - -*- -£"-

v.-Ji
.,-<

V

nedby? '--'-.J

w»-:: - •* - -'
jpiidRall.'-* i.fss& •* •* *.' / vak *•-: .i, ••
^frr"* ' ''
Mttyus«d-;V A1"1asa£ ,-, —- -

rand/ .

— 1
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construction company In upstate New York, in the Albany

area.-

Suffolk and Southern Rail Road, which was formed

initially to become a common carrier. It never has become

5 a common carrier but It was formed by people, individuals
* '! "*.

6 /.who have had experience in rail logistics and rail

7 " t'ransportalion.

8- i Another one of the partners Is an affiliate of

9 • Adjo (Construction, which Is In the construction business
10 and has a need for stone In Its businesses.

11 ' *_ \ 'Another partner, the last partner actually, are

12 " two Individuals who are In the asphalt business who have

- 13 significant need for stone in the production of asphalt.

14'. CT - ̂ ou mentioned Suffolk and Southern Rail Road In your
15

16

and

i
answer7

'Ai Yies.

17 - 0; Could you explain to Hie court what that is and

18 •- whether Suffolk and Southern -- well, first explain what

19 -"thatte;. f
.'•jSuffblP- and Southern Railroad was formed to become a

Hcbmnion carrier.

Suffolk and Southern made an initial filing with22

23 the STB to actually get authority to operate as a common
24 - carrlejr at the Nicolla site that I mentioned Afte- that

25. __ filing was made, and in fact afte- tie STB had agreed to
01/23/2008*02 53 47PM

1

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24 !

25 to.'
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Drumm-

approval to do any activities aVthe,

A. At the Brookhaven Rail
* ! -

QJ Yes ' • , _ „ •
" c*.

A.1 Yes. Our 'plan was,'Jaft«

act as a common carrier, that w
I . . t. . ̂ , - i; «•--'

the entity that as a railroad i
operate the Bro^okhayen'kall|jr
'

! * ^t ^
that we made had any cpii

I * *\s i •*•'•»
filed the application ttfopera

s - -.^ V5£
operate the Brookhavoq Ra«:T

: **• *""•-. *t^
«P«r. ^ - - - ^ -

AJ
i You are talking about, as Suffo

'- '* - Nif^Xi-a1

Once"
we made and the prptifem* \

that we had'at Nlcolja* could"
the STB that we were ̂ IthTdj

respect to the Brookhaven fiai

Ol Has Suffolk and's.ouWiern.̂ f'6

\ THETOURtl̂ '̂ ffta
used the term,we sev r̂B1"*1—*•*•

THE WITNESS '̂Yes '
V/*M*-»

THE COURT .Idb-
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*
6 '
6
7

8 •

9

10

11''
12

13

15

16

17

18
19

20

21,
22

•23

24

THE WITNESS Suffolk and Southern

| In my capacity as CFO and general counsel of

Sills Road Realty, I also act In a similar fashion for

Suffolk and Scuthe-n Rail Road

' ' \ THE COURT That is who you are referring to

when you are referring to a single entity.
;. THE WITNESS Yes We, meaning Suffolk and

Southern pail Road In this case
I THE COURT You don't have any financial

inte^st in that or any officer position other than

general cour sel Is that what you are saying7

THE WITNESS Correct Yes I act In that

capacity for ihem

Q. ' IjJow, IMS Suffolk and Southern ever done any

construction activities at the Brookhaven Rail Terminal? J-

A. No. I mean, we recognize that ™

Q. And if you can, be very clear about the we

A. I'm sorry

Suffolk and Southern, because we recognize that,
Suffolk and Southern recognize that because of Hie

problems with the lease, our lease of the Nlcolia site, we

raall: c that were not going to be In a position to obtain

the common earner status that would be necessary to build

the Brookhaven Rail Terminal and operate It as an exempt

.spur."

Drum k̂r the PlalntlffVD^

1 going to be capable of ̂ rqvj

2 expected, that we hacftp^e.-,.̂

3 operating railroad inord,arto î

4 Q. Pnor to entering fhja.thc rai'lroa
- * ** * ' "" **v™C

5 Ra'l, which is
6 discussions with repî nUtives f̂ ij

7 Brookhaven' „

8 A., Oh,yes. t -,.<-• - ~

9 Q. Would you tell the, court about-

10 A.1 Sure.

11

12 who is the town

13 the subsequent mdnUy'̂ ebrua'
! - - * fr1- 'tt^f'ifffl

14 meeting but It I knownne me*

15 co'unty director of plmnmJB>_a€;

16 ' There'was^rfjneetjgg*

17 construction was started. £ thirl
*•* t-i T.'̂ ^ '

18 the town supervlsdras'woll'r5"

19 Ray Donnelly who Is" the dire

20 for the town

.
with the town

I think that raji'ajfth* !Jrt

^'•••>^ *£•#:?
23 Qi Was there any discusslons,*lrr.

24 town, about needing town ap'proVal

26 A. One of the things tijaiwpffijjl

_

'1 Drurnin - for the Plaintiff - Dlroct/Ms. Blblow Drumm -
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1 I, And so It was decided that In order to bring

2 this plan to fruition we needed to, and the best way to do

3 this was to work with an existing railroad.

4 I At that time then Sills Road Realty contracted

5 • wlthj entered into a lease and operating agreement with US

.6 Rail in order to build, construct, and operate the

, 7 ' Brookhaven Rail Terminal.

8 \Q.' Sir, I believe you have in front of you Plaintiffs
' 9 Exhibit 7, winch Is the railroad operating agreement and

property lease7

.
late June, which explained

understanding of what-tJieJegS

respect to STB or thcrtederal
"

A.

Q,
res

: s that the agreemen; that Sills Road entered irto

10

-11

12

13

15
16
17
18
19'

•22*' Q. How was It that you came to know about US Rail?

23 « A.- I understand that some of the principals of Sills

t 24 • Road have had previous business dealings with US Rail, and

25 so once it became clear that Suffolk and Southern was not
17 of 42rshef ts Page 62 to 65 of 114

'with US Rail'
'A. Yes. That's correct.

O.' <jtad is it your understanding of that agreement that

US Rail was the entity that was operating, constructing

and operating, fie Brookhaven Rail Terminal7

A % Ves.
Q. " Was Si Is Road n any way constructing or operating

.the Brookhaven Rail Terminal?
i v i. i

1
2 from our STB counsel as well'afl*'1 * ' •«.'.: -xi" F
3 were delivered to the town

4

5

6 . B -Wi-«.
7 local environmental, require

8 this facility was'golngfl
9 federal law.

10 Q. Did the town ever respoi
11 descnbing the preemption?';

12 A: Not that I'm awraregf,

13 Q! Sir, what I wouldJij«|to;

" been premarkedas Plaintiff's jExtji!
believe " ' *"•*

, ' , "••?«•'
; Actually, I"wan

5 first.
Sir, have yoiJeyer'seenA

A. J "
Qi

AJ

Yes.

Can you tell the cou

They are a seri*
tickets, virtually IdenM Î e^«

named In them.1

24 Sills Road ReaKy, Suffoljt an;

25 Contracting, Pratt BrethVrt;'
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1 Q. • Who'are Pratt and Watral7

2 A. Pratt and Watral are I believe subcontractors of Adjo

Contractors

'."Q. Were they doing work at :he Brookhaven Rail Terminal7

5 A. Yes. They were doing some excavation and I believe

6 trucking work

7 | MS BIBLOW Your Honor, I would ask that these

8 series; of tickets, marked collectively as Exhibit 1

9 through 5, be entered into evidence

10 ! MR CUTHBERTSON, No objection.

11 I -THE COURT Admitted
i

12 , (Plaintiff Exhibit 1 through 5 in evidence )

13 'BY MS BIBLOW
I .-

14 Q. vSir, when were these tickets served7

15 A. If memory serves me, they were served over a series

16 of days.' I think It was from October 12 through October

17 16. !
18> Q. And at :Jie time that they were served, had the STB
19 entered its October 12 ruling regarding the cease and

20 desist order?

21 A * Ves.

22 Q. And to your knowledge, at the time that dec sion was
23 issued by th> STB was the town participating m the STB

24 proceeding7

' ~^^ -A. ~ .They were not formally an intervenor, as I understand

^df̂ -' "" Drumm -for me Plaintiff- Direct/Ms. Blbtow

67

1 It, but they certainly were aware of the proceeding since

2 It was in part engendered by their letter to the STB.

3 Q- Who served these tickets7

r
4 A. The town Inspector, Tohill, who I understand Is an

5 '. -inspector with the town attorneys' office.

^6 Q. ' You mentioned that the tickets there are a series of

• 7 tickets' And I believe, if you look at them carefully,
8 therefore n nc tickets issued to everybody except Adjo

9 And Adjo has eight tickets?

10 A. , I think it was everybody but Watral. Watral had
i ' f

11-' elgmt and .ill the other tickets there were nine tickets

1 2, ' "td each of those entities, all of which cited the same

13 * violations

14 Q. . And the violations that are noted in those tickets.

15 f rst qf all wnen are those tickets returnable7

16 A The 13th of December, I believe.

17 f Yes, all them are returnable on the 13th of
181, December

19. Q. Sir, to your knowledge what are the Issues or the

JU|_^code provisions that are being raised in these tickets7

- ^^^^^^B ff m.J^PP^A. Most of them, almost all of them, had to do with
. 22 -violation of zoning ordinances

• 23 I Mining without permits. Not posting a bond

24 against mining, I believe Failure to have a permit for

25H tree removal There was no building permit. I believe.

6 MR CUTHBERTSON .Xjfrg

7 I ' THE CbURt̂ Overruled'?
f '- *~ \ v* = * 7 J

8 BY MS. BIBLOW ..' . \ ^>.' ^<ff
. i v£-

9 Q Is that your understating that

10 dothat> " ^ £.V1 " . , . yt-Pt
11 A.1 No. They all appear to bej-el

12 THE COURT - You^arcf^sb

13 MS BIBLOW "l-thou'jHp
•^ 1 f i"* %

14 sorry ' -V. *•;-

15 "• -1- THE COURT,. No, ":'l sustiSi a vi

16 struck the answer - ; A + l
• ̂  •.-• i j . i

17 MS BIBLOW fc riyisorry:̂
1 * »*•• * • i *^al

18 MR CUTHBEjlTSpN AcJW

19 Bfblow, you did say overruled * V*

20 THE COURT* Did I saywi
1 * * ** ** J*t21 answer ^ •;, • [_ „#•£££

22 " THE WI fNESS- 'i'm sorry?.
'- • ' * -~-ft£

23 THE COURT. -Cfo( you. want

24 question? You can go ahead ;'-'J^

25 BYMS. BIBLOW- ' 'i- . > = • "-"^

Drumm - for the Plaintiff-̂
" .V.* » sj5"

1 Q! Is it your understanding thajraij

2 were issued deal with s.te plan"and":

3 A. Yes. .. • "-.'̂ Ju
: i - ' i. '£fP"

4 0. Do any of ,the ackets-to.ypu'r kn

6 health and safety issues7.,! '̂"A.*?

6 MR CUTHBERTSON ,OBjG

7 THE COURT. Sustained ^

8 MS BIBIOW1' I'm 'sorry^J
9 said, your Honor •. t, . •*-*%*

10 THE COURT "-Sustame'tf^fe
I i *t • • rt J A "JHi j

11 BYMS BIBLOW -, "i -*gHK
l • * * V * "if i*^

12 Ql What have you done'ab^a resuic
. * • ~if"V P5

13 these tickets7 ', . xj , _ ^aj
14 AJ Well, obviously we taki'iisw

i , . i '"•jiS
15 seriously. f . , , J . "-J^T?
^^. ^ ** - -• '̂ •vlKPCUu

16 These vlolatlomi-an?^^

17 Dfjosecutlorfaa wellWflries'gm

1 8 came in aftef,wa Kad'̂ eWji î tnl e

19 no longer Mrrhlttedwmrtorrm
„ i * ̂ * •*j*MS%jS*j *; *A: 9

20 have taken these tidte^er̂ ^
21 criminal prbseciitlon'lfer&mqrtti

• *v**i 3^>r*mf8xK
22 for violations we dor̂ bSlievK^

23 Ql Can you tell the courijwhat'actw1 . , -%5^v"* "i**.̂ Ba
24 taken, or its partners, havefjtaken t̂
25 in,1 the stone businesVand'acbvĵ f̂

OV23/2008 f2 53 47 i>M Page 66 to 69 of 11{I ' - * . >.-̂  •'SflEgSJ
' ' • ' ' - •-• '-t "' "" *THa!

, r x j'i i * ' . 1 .'. 34tertjTj|| liVWiB

- #V*<- 5J*;.»

! '-' . ^V***1

1 something related to ŝIuplanTi r
, '• .. .- •-"" v "•"£?•'

f s • * *u£"'
3 Q. Sir, Is it"clear In your mind that

4 tickets deal wth health and safety"'

6 A. No.

Fyr:*& "A -%

K .."•Ef^,' • • .; - ' -4
!*?$•>"" ' - 1
• tfS-5* " ^Sirfr> '* -'•-'

* • *

SftR^,' '• • , 1;:4^--::V, ,3bn,again ,^ j-

w — ** —•. « *>-'
fcrf< -.' •- . •- ,
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5

6

7

8

9
10

11

at the'Brookhaven Rail Terminal

A. With respect to the stone business. As I said, we

continue, we have sot up a sister company called Sills

materials LLC, which Is owned by the same entitles that

own Sills Road Realty, to be wholesale stone distributor

of stone on Long Island

We have entered into an agreement with our

upstate partner.

Q. Who is we?

A. I'm sorry Sills Materials has entered Into an

agreement that Sills material, has been operating under

12 /eally since April of this year to supply stone to Long

13 Islanjd from quarries In upstate New York.
* *

14 I Our upstate quarry partner has undertaken to

15 lease) a fleet of cars, roughly 104 cars, that would be '

16 usedjto, has been usad to transport stone down to Long

17 Islanjd from the quarries.

18 ; Wo have been providing and selling aggregate

19' stone to'pnncipally to our partners for related entities. •

We have been actively engaged in what we expect

to" be engaged In, which is the wholesale sale of

-20

21

22 aggregates on Long Island.

23 Q.' Can you describe these rail cars that you have

24fc mentioned that you have gotten

[ THE COURT Do you really need this testimony

1

2
3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

i , - *•*" *f **¥*?• fj-
the business at the Brookhaven

^ "•j.Vrf.ifsri
These are expenses that-n

' ';-*'- &3L
These are contracts that have beervEel

' . -|P , *•* A'.r.'

an expectat on that the business

April And these are all part and

harm -, Y

fine

If Mr Cirtfibertson. wants'

THE CO JRT1' I sa-d

MS BIBLOW-'-rm

respond . i "

BY MS BIBLOW, - .-;,--\'_

Q.1 Mr Drumm, if you caft vei

do1 mean brlefly,-talk about theJrnpa'

Havfe been issued to yourbusmi

develop a Brookhaver RajhtermlnaT

A. As I said, the first Impa '̂

MR CUThBERTSON "̂

asfced and_answered*atready: •'.

I Miss Biblow askffl'abo

to Mr Drumm and he sanjt is a
I - " * , L

Is afraid of that I think le'was

T H E COURT- - .

MS BIBLOW Viur Honor,
.-.' , > i-:-"*—

aspects to It, If the court would

Drumm - for the Plaintiff - Direct/Ms Biblow Drumm - for the^PlabibTt̂ D
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for purposes of the application that is before the court7

MS BIBLOW I beheva it goes to irreparable

harm! your Honor
i

1
2
3
4 . | THE COURT Okay Proceed

5 I MR CUTHBERISON If I can"be heard

6 . , Your Honor, it is an upstate quarry That Is

7' not, before tlie court. I don't know how the upstate

8 * quarry's lease for railroad ca"s goes to the issue about

9 'Irreparable harm m this action

'10 ' " ' • } - THE COURT I will permit it Go ahead

11 . Try to get some focus on your examination It

-12 ».'is a'v >ry limited purpose that were here for We are not

13
14

15

tryira the whole case

MS BIBLOW

COURTTH
I understand that.

'he hopes and aspirations of the

16 ' lead plaintiff I really don't know what you nave in th-s
i '. f *

7_ proceeding

MS1'

•-show

MS BIBLOW 'In our view, your Honor, we have a

19. dual i bhgation In order to get preliminary relief. To

likelihood of success/ which we think Is very clear

.22

23

24
25

'19 of 42 sr

with respect to the STB who we are in front of, and these

ticket? should be held m abeyance, or shouldn't have been

issued actually

And we also have to show irreparable harm This

is Activities that has been undertaken in order to go Into
elts

1

2

3

4

5

6

7

8

9
10

11

12

13
14
15

16
17
18

19

20
21

22

23

24

25

1THE COURT Do you wan

that you haven't covered?V *.'.. -.,

MS BIBLOW Yes, wltfi n f̂fiti
- •.' -V - • #&SiRj

and noneconomic Issues relatingvto-tfjafc
1 " *• v -T Ti-'iFaSESTUC r-fu IOT /.mxn«^f«'.inSKiTHE COURT
i ' -
| MS. BIBLOW- .Thank youlj

BY MS BIBLOW
* l ~f a

Q. As I said, if you can bnefly-tajk

stop the construction of.thuVs
| • 4 h ~ 1 A *f- ^p*k*» "mfrf*

going to adversely affectpur'S]

ability to be'able to' marfc'etlts^K
1 ' • '*?&£

services to third parget. ^ V-

I R will adAtfrcfely effecT

THE COURT'," Mj-prumrij

STB has issued the ceise'arKl d«[s

| THE wrrr^S^rhat̂ ^

; THE COURT: ; l !" / '""1"

v olatlons, the cease and,

THE wrrNESS-''lSf2q, •. , * -**• ""i**, 'jXf
says come .hto a court.an(5 you m.

criminal violation, to be'a-very'sift'
; • • \ l'.tAi~fff&%
i THE COURT- ''YduTareli
I r'*-*r**3aff.

legal question Do you'se^anytht
Page 70 to 73 of 1M

r

HHr^-^ii-va
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1 "desist"

2 *• } THE WITNESS There is no specific cease and

*

dessb

THE COURT However, the STB has •ssued a cease

5
-6
•7
8*

, 9
10
11
12
13
14
15
18
17
18
19
20
21
22
23
24'

and desist order

\ THL= WITNESS Yes That's right.

; THE COLRT Isn't that the reason why you are

not proceeding with your construction'

* |~ THE WITNESS No Frankly, I think if the STB

had not issupd a cease and desist order, we would be

concerned aoout moving forward with ongoing violations of

town —

THE COURT- Bu: that is my point They have

entered a cease and desist order

| THE WITNESS That is correct

i . THE COURT And you have taken that to the

circuit and they have said we are not going to review it

because thai is not a final order

I THE WITNESS. Correct

i PHE COURT So it not really these tickets that

are'stopping anything, Is it?

THE WITNESS No

| - MS BIBLOW Your Honor, if I may be heard on

this point

''~ \- THE COURT I just ask the witness questions I

>•' JDrumm - for the Plaintiff - Direct/Ms Biblow
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will gftre'yoL ample opportunity to be heard at the end of

the case

BY MS BIBLOW

1

2

3

4 ;'Q. Iflr Drumm, who is Empire Asphalt?

5 ''A. Empire Asphalt is an asphalt be company that is owned

6 by seVeral of the partners of Sf Us Road Realty.

7 y _ "\ i It acquired the asphalt operation's previous

8 company In April of this year. And It Is one of the

-9 r users, one of the purchases, of stone from Sills

10 ' Materials.

Q. And after the commencement of this action and the11
12
13
14

'filing of the order to show cause, was Empire Asphalt

Is~sued tickets by the Town of Brookhaven'

lon't

MR CUTHBERTSON- Objection, your Honor I

believe that Empire Asphalt is relevant to this

16* action Thev are not a party to it and I don't see the

17 relevance

IB - • - _' THE COURT I will permit che testimony

J8 • |." ''MR CUTHBERTSON Okay

«A.' I'm sorry? Were they Issued tickets?

S?MSJ BIBLOW
f L

22'' Q ' Yes. Were they Issued tickets?

23 * A." Yes, they were.

24 • ~f Q". ij would '<ke you to look at premarked Exh'bIC 6.

25 , THE COURT Why don't you offer Exhibits 1
01/23/2008 <J2 53 47 PM

1

2

3
4
5

6

7

8

9

10

11

12

13
14

15

16

17

18

19

20
21

22

23

24

25
Page 74 to 77 of
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

through 5 m

MS
« ^ .

COURT-;-Any.obje

'''MR _. _ . _ . f „ ,1 . " '• i. ^^:
it. I don't know how Mr. Orumnij:

because he hasn't '•'m i "
Empire Asphalt "-• . ̂

. " THE COURT " W«th" - -™
i * x '; 11 ' if '"s

any issue7 For whatever relevance;
F ".. 'J '̂

heanng . »';" \f '"̂ V".?

MR. CirmBERTSpifc.Vc

For1 the hearing I will* not. object ,*

objection

j THE COURT\

BY MS BIBLOW • • ' , . . .
j i .» >" i (=>'

QJ Now we are on Plaintiffs

BIBLOW"-.
are In'

MR CUTHBERTSON: Mil
i' V -<fc

No objection you/; Honor;

THE COURT/ Thank;5pj

(Plaintiff Exhibit 6'ln evil
, - . j- * '»*•

BY MS BIBLOW
-.Q

-
A j These were Issued to;gm

Y M BIBL •• - - -•;'-
.! ' -̂- .* X1!̂
j Mr, Drumm, when, were the ti
I "•• 'Vf* 1'0«i-I*1Spi'

'
- , ^ Hi* ••miu

I Drumm - for tho PlalpUff-TD
1 "• •"•-;

QJ And do you seVthe date'of̂ rl

are September 26, '07 J

: Do you know what the cteTa
• . ' * ^ * - "i)S.

ticket so far as the sixth ticket? ; %
• . ~ - -\ * - * * . , \.**&

A.1 No.-1 have no !deav~ _-- X'*i

QJ Who served _., ___ . _

A. I understand that theV

Tdhill.
I ~ ^'-.•kMd- *̂ *̂

Q. Is that the same person t̂hat

tickets, Exhibit 1 through "

A. Yes. ;

Q. Could you explain thelconnecfi
i "-":- "-^-*S&s

Asphalt, Sills Road Reafty^bd ,̂'

who were all plaintirVjn"this-]jmi

A,| Well, Empire Asphalt f r'

owned by — 'i

w(th Watral Brothers',

Q And to your

A.; Who are all owhenSf.Sill

QJ And to your knowledge */J

aware of that Interconriectfon'df.

A! %1' " M^'
MR

! THE COURT r̂wJTfli

BY MS BIBLOW' \?'f''. #
114 -' : I V'!
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'-T * Q., <• Sir i dot s the Town of Brookhaven use Che Empire

'• 2 ' Asphalt facility, itself, to obtain asphalt7

MR. CUTHBERTSON. Objection.

TH5 COURT- Overrjled

9
1P
11
12.
13

,6;,BY"MS.BIBLOW
1 ' '« •

7 'Q.._ > nd did to your knowledge Empire have to provide a

- 8./tHdd< cument to the town In order to get this business7

A.': Yes.""
' Q. ^ would like to show you what has been premarked as

Exhibit 12
1 • , j MR. CUTHBERTSON. Your Honor, looking at this I

i i,,
•bejieye'n.ow were going completely far afield

14*. * "Vl11 -, The fact that one arm of Brookhaven town

15 ' 'gover iment may use this asphalt plant, and to attribute- * •*

•-16 ' that Hnotylerlgc, that there is some'connection in what Is1 5* )w^1Z''• probably, this is a board matter, to expect that an

'18,., Investigator in the town attorneys office Is going to have

19^ knowledge of th.s is really ludicrous And I believe

20* co'mpletely Jar out

. 21 •'• - . - ' " _ j v ^ H E COURT I believe counsel is trying to

] 22- ̂ estab Ish knowledge on behalf of the town which is a

23. -single £nbty Help him

24..L•„£•*< 'I will permit it.

>.V? "W CUTHBERTSON Okay

Drumm - for tho Plaintiff - Direct/Ms. Blblow
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1 . \ ' THE COURT You have your objection

2 . 1 ' MR CUTHBERTSON Thank you, your Honor

3,;§YMS BIBLOW

4* Q" JtKr prumm, can you tell us what Exhibit 12 is9

"5 A.11. Yesi It is a Town of Brookhaven transactfonal

6* disclosure form.

7. Q. And in that document does that explain who the
* i? 1 *8 . partners are of Empire'

lV9" A?"J ^es, jt does

10'; V''v.,}' There was a supplemental filing made wJth the

[whjjch outlined in detail both the corporate owners of

i and who their individual owners were.

13<"jQ7L/And'.whan was this subm'tted to tne town?
14 A;.' irhls^was submitted In April of 2007.

15 .&-*.[. Slr̂  can you just briefly descnbe, and I do mean

16. jgbriefl: .describe, how long the Empire facility has been In -
""̂ IxiSDance and whether or not, m'your knowledge as an

s.3* ii-rt , -
iy( it requires any permits to operate

CUTHBERTSON Excuse me, your Honor If I

^can'just stop therek«fi j i^
'' ( '-[.If MISS Biblow Is no longer talking about this

22" jsnd'h&s not offered t into evidence, I would object to

^23 "'/filsjpartlcuffi.' document and the line of questioning and

24*Vask"thia*tkbe stricken - • .
* ^ * i " > f c ^ l r f " * i i - "

25 :.ry VI' MS BIBLOW Then I will ask the court to move

*.
1.1 *' townlwhi.
- fiĵ ip * f\r I'
12 ̂ 'Empire a

• . «vt,ILl

1
2
3
4
5
6
7
8
9

10

11
12
13
14
15
16
17
18
19
20
21
22

24
25

i s. ft 1*1
Exhibit 12 Into eyldei

THE

1 MR CUTHBERT&N

Honor f . ' -;i**^*^S
I She hasn't jig-1* IX*™!

this, that he signed i|t̂ foaf;n*iijjjsl{
1 " JT rr IA*!* ̂ \i ''thi0 /fn îin^anh Vs* n-?.i» "^-,

•~ '. V
this document? . • *;

i MS

town rad'knowledge oF.whp'tlieU
?-vij*_tar*.*«a!S

Empire in April;

decided to issue tickets' tffiEtfipjrg
,1 ^ •' » - *T^t^«@

were aware that theTr/o'wnfatb&rn
I • - • ^ ,•» • fc> *<Wftsithey would not Issue any-ouir̂

document that'cstabllpi,St|5!|?C

MS vBiBjjOjiy JjjSftfw
it talks about allofm=T

are all the same peoplf th t̂̂ areTl

Arid the town^usps.ffî

asphalt, so triey are"«rtTfch"i^>'

MR

.
BY MS BIBLOW:>.

Q And
A.' Weunrrta

Page 78 to 81 of 114
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-
a facility that has o

' .

3 Pratt IIIPj and an indlvfdd^Tiiob

same people who

Pratt, sir

i ' THE COURT

• -
relevance It may have* £^

, i » ta"'^*!

Objection ovcrr

I 1 '• -i
AJ Empire Itself s

year when ft acqiifre'

.
UJ Mr. Drumm,

17 You have already tes£flec

18 Empfre ?*tri

19
20
21

22

23
24 testifying he un

~ * \ * •* i_«-

25 direct knowledge of.(i§^
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1 .V.-' -THE WITNESS Well, I have --
»- *

2 %t . THE COURT Do you have any personal knowledge?

V"_ ~f \ THE WITNESS I tfo, actually, in terms of --

'*»fj' £ "THE COURT Overruled

;• 5 "^ ' \\ '̂ -THE WITNESS - in doing due diligence I was

. 6 involved In forming Empire Asphalt and In representing
••- ' r '* X

7 t̂h'em iri'the acquisition of the assets

8 > | s fo-- the due diligence that we undertook, I

9 ; undertoo</ In connection with that purchase, it was clear

10 jthafrthe'plant had been operated by the previous owners

11.- 'Since k.985 ^ Trie previous owners were in business and

12 \vanpus records indicated that the plant had actually been

13 ''originally built and in continuous operation since 1969

" .*. THE COURT Did you say 19697

t ^ THE WITNESS 1969 "" *
H
15

BYM! :BIBLOW
^1* r |* '

17 Q.- .To your knowledge in representing the entity that
* I * *18 .purchased this, liad Empire Asphalt ever received any other

19 t t̂icket [relating to nonconforming use such as the ticket

20 ithatwBS'issued in those other tickets and Exhibit 6' '

.21 •• '̂ A| • rjfo> we didn't see anything In their file Indicating
" '22

23 :, ' * j t" i"- .-y '-,] • vAnd we got representations in fact from the
,

:4elleii that there were no violations.

explain to the court very briefly what the

R?t" Jbrwnrn - for the Plaintiff - Direct/Ms Blblow
' 83

1

* 2

3

4

,5'

"6
7',
8

. "9

11'
12

"13
-14

15

noncohfprming preexisting use mean*

A..' Essentially it is, as I understand it Is a ' .

commercial, essentially a commercial use of property that
was Inert-zoned for other than that use.

. . /"[' -And governments aren't permitted to take

.property, without compensation. So as a consequence, when

zoning brdf nances change —

-- | MR CLTHBERTSON Your Honor, if I can First
K

'.I trjmk ttie'dcfinition is prcbably wrong, and I don't know

itj Is really relevant

"JHE COURT I will permit it

' <•! don't know what relevance all this has
r

"You seem to be ignoring the reason for

incorporating You form a separate corporation for the ..
'i'"*" 1- " " '

-'. purpose of limiting liability What relevance is it that
• '" i " T * **• i i
^ ifmttar Individuals happen to hdve other corporations7

C'̂ rh'ey''dn3 separate entities
,„,_* \-j- MS BIBLCW I understand what you are saying,

. your. Honor, but our view Is that the town was very well

interconnective entitles at the time It

22

23'

24

' *."
Ts ticket.

'«", "4-itTHECOURT We don t have a jury here so I'm
- -f j * * l '

._golng'p permit you to make your record But try to keep
o -.. t "|^*—i • t
Jyburey&on_Lhe ball here

\jJWp BIBLOW Thank you
47PM

1
2
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22
23

24

25.

BY MS BIBLO

Q • If I fTiay[shortclrcuH?youS

understanding that'thfs ?s "****

term is used' .
A. That is corn

Q.1 And that you
once the/omng1

nohconforming

| MR CUTHBE

THECOURTt?Yi

question t *

BY MS BIBLOW

Q. Mr Drumm, wnaVl*

little bit, or'questi6rryou[ajfi£le!!

A,- Yes.

QI IF you could, tell mecou
' ' f 'v'rtfVl/PV

us-that proceedmghand_wn—
A> As I mentfoned^earl

^ •- -̂•.ais
made with the STB was^ma

Southern Rail
co'mmon carrier wltii

• "f*1*̂  wa$(S ^J
again by Suffolk aril "", - • • * -
Brookhaven

Drumm - for

Suffolk and Soythem V
11 . , * SMd,

the defect in the tlHe^
the applications,

!
withdrawn?

THE WITNESS ft
. *Xtf-l

And Suffolk an
~""S»

A.I

investor In Sills Roa

entity In any way, si
investor.

'.' I guess It wasj1!

Ncwsday article am
Brbokhaven^Sills1

• ' * "*- •*- -,
letter from Men/in CI

*i * ** i * i * ' ̂ 3Sp
enforcement avt th$£

MR. CUTHB!! ,. t
really essentially testi

understand the wlde'latiS
^ . j *testimony under.theseii

establish a record,'I j j r "
* i ™ t* '* it
of this Informatlon/alLofi

T I"11! r*§S
part of the STB J

I ..- r* rfrj
need to have Mr* Drum

L
STB proceeding ~

| THECOURJ;J'
114



ID/umm - for the Plaintiff - ̂ «/Mr Cuthbertson

! - j.;" • 86 •-
,1 "golngTbrbe submitting with regard to what is happening1!!!

%2 ;.that,p'roceedlng'
"'' ' I ,'MS BIBLOW Your Honor, we have already
'submitted, and it is Joint Exhibit I which you have

5*J-*entered Into evidence-v r
6 I.I will sum up in a couple of questions this

t 7 witness, if.I might
8 . THE COURT- Proceed
9 BY M^rBIBLOW

10 '.Q. , Sjr, Is Si Is Road Realty and US Rail before the STB
11 rrr connection wKh getting pernission to operate
12 '

13
"14

15

16

17
18

"19"

'Brookhaven Rail Terminal'
A. Yes/*

'. w
we are.
MS. BIBLOW No further questions
THE WITNESS Thank you

THE COURT Okay Cross-examination

, CROS"S-EXAMINATION
"- j /•

BY M L CUTHBERTSON

201. Q. | J Ir ̂ Drumm, you testified before that legal memorandum
21.- ;were produced and provided to the town

•22' ' -i ••. ~ Your counsel didn't bring them here today, and
23 -vypl/ rjaven't submitted them to the court, have you?
24

Q:-'~P)e,you menboned that Suffolk and Southern had made

rumm - for the Plaintiff - Cross/Mr Cuthbertson
' 87

a filing with the STB?
'A. 'Correct.

1 .* i *
3 Q.". Dib.you have an attorney that represented you in
4

- 5 A. ' Yes, we did.

Q. ' And who was that?
A. ^ame Is John Heffner.
t " 'J .
. P-. ' And. you referred to two filings. One was the Nlcolia
filing, ls that correct'

10 "-. Yes.'
/0; 'And then me other was for what you term tne
^ Brboknaen Rail Terminal Correct?

You

.13 A:
14 Q. .With respect to the Brookhaven Rail Terminal

,-15-' siibm tte'd that in May of 2007 Is that correct'
v-f6 J:AT ] think, yes, I think that's correct.
17\'Q£ -/ rid" at the time you indicated that Suffolk and

"18 ' Soutl1 ern'had reached an agreement with Sills Road Realty
.Iflf ft>r,£h;',lease and operation of the rail track in Yaphank,«¥ew,YQrk.; Correct?

•i*"' IT •''••* . -
y.-1"' Yes.-Subject to our ability, Suffolk and Southern's••-•Vi * * I* t. 5

" 22] ^ablftty.to" perform that agreement, yes.
23 ;jQ. * Did'lt say anything to that effect in the submission
24>Iyou(r%adetotheSTB' Withdrawn

"•' I .-,*25 >, .'r !,, -You just mentioned some subject-to language
23 cf 42 sheet*

1

2

3

4

5

6

7

B

9

10

11

12
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14
15
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17
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19
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22.

23

24
25
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about subject to
A.' Right > .
QJ Did you cpucivyc
AJ NO. - - • * •'*

QJ So you said
reached a lease
2007 Correct?. M-

MS

THC-'COURT-r

, MS BI'BLI

agreement/sir.
MR CUTH&E

THE

back'
-t-cLf1-1
exhibit

I I r_ .
charactenze *.

THE COURT^Dffiyo

MR. CUTHBERTK
. VflWi*

think it is necessar£^y_our I
BY MR. t ' *'*-*1--

Q: You testified
Town of Brookriathei

A. Yes, sir

o -

Q. And prior Co JuJY:2
i M *?-?

Suffolk and Southern'
«.< . < u : '̂ ' r; '>;the Brookhaven Rail'Tcrrnin

r • Jt*,m* *

A.1 Build and operate
i - ».1*' y

Q, That changed,$ijjfce&j5
AJ Yes.
Q. And is it fair to-sa• , L " ^ jV*application was based'.orr.a'di

* 'Rail is pursuing7

AJ No.
i •

Q. Okay In
Rail has ever submt

in terms
WithQ.

*J
Qj To operate at theSi
AJ Oh. . . ĵpv
'I. But In die case o^%J

submission, wasn'l:̂ re? ĵ

_ .«
QJ ;Sothey_werf
wdn't you believe;

dl̂
A. One really
clear yet that Surfolgj
114 ' ~f J'fl



rumm - for the Plaintiff < r. Cuthbertson

,90
1 as a. carrier because of the fact that the first filing had

2 sbmeldefeets in it. And so, as I said, the reason we then

«;turn«Jd to US Rail --

i CT." Lei fre stop you Sc you needed to get autnorlty for

. 5 . feuffok and Southern —

-~6 -[ ..-MS BIBLOW Can we let the witness finish'
\7 '. - o THE COURT Did you finish your response7

8 . '*} '* THE WITNESS No

- 9 , ;•-!'_ ftc then turned to US Rail, because of that

'10 problem; because they are an existing Class III earner

'11 "BYflRJiCUTHBERTSON-

T2 .Q. So Suffolk and Southern needed to go to the STB to

13 getauthonjv to become a carrier Is that correct?
;14-'A-' Ves./That's correct.

15 Q. K/jnd US Rail didn't because they are a Class III '. '.

'16 .carrier Co-rect'
.17 A. Yes.-That's correct

•18,' Q. : And'ybu had meetings in the spnng of 2007, at a time

'20

whenSuffo'k and Southern was the entity that was going to
operate this facility Correct'

21 A; '-i That Is correct.
* -- V-- *»"f>'

;22, Q-. , [ ira you ever go back to the town and say we have

.* '23, .chant ed'our plans, we have changed our legal theory, we

_, 24J are npw'going to operate as US Rail'

"~ ' ' ' ** ^i£ BIBLOW "

jirim - for the Plaintiff -"Cross/Mr. Cuthbertson

^ • r 91
*1 . j THE COURT Overruled

2'" A. r, bid .we ever go back and tell them that we were going

"3 to ust US rally?

4' BY MR CUTHBERTSON

" 5 -Q Correct
. 6'/A.: fjfo.--

1-7 \ 'Q:''. YOu allege that you are going to be harmed as a

f _ 8 ^ result o? the construction not moving forward at this

'"« ?lJV.faqliw% Correct'

- ,'11-; 'Of. - >|nd currently, stone aggregates comes to Long Island,

'12-1 I tfifn'fc you have indicated, by a S'ngle, the majority of

H3 "{jtby,a single vendor Correct'
';14 ;' "A: -V^si .As far as I'm aware, yes.

.' ~:16" Q./S,Q~ aggregate does get here to Long Island for
16 construction Right'

18, .Q. *, And it makes its way here by truck Correcf
,19,C A>\Spme by truck and some by barge.

'JlJfcQ\̂ ^0Hwent to P°5'tlon yourself to be a competitor
J^pV3ffltfvtnis large vendor, correct7
- -j-"i •*•?', VjSio" "
'22-. A.v. Correct. As well as provide for our own needs. More
*23 \constair»t actually.

24t f Qs- ' l̂ ow, you also made an application to the Second

.25; .iarcujOor V preliminary injunction Correct',
Ci/23^2008 02:S3 4? PM
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«flFEW
AJ That's correet./*;?^ -̂*

Q. You had a^dtfferenVda^p

Second Circuit Msn'JttfeS^arr

MS BIBLOW: %(_,
'i •/*ff¥»BS

J THE COURT' jlwill'pff

BY MR 'CUTHBERTSW.Oî '̂ S
. •"% i . ^ -̂<nAl.r.V£Fl

Q.1 In the filing with fgtf§ra~

that the harm you. were^sUffe'ri

trespassing on ~ ''~ ";J***

AJ That's pa

Q. AncJ that you 'neepeo^Vja

tojtake away those hllls '̂S'4

A[ Yes. „,,
QJ You also said

Discharging

ftt". aafips iii
j»'^WWS
/«*•- \O^-^

•s" •."'•iĵ wv'̂
^•c^K'*3

QJ But you are not making' th&e'a
^ , - "iwvroeare you' - - -? '*-?i^«
A^ WahmBjrrtraSSd1***-™1™
Q1 You hi
substantial marketing m,c

A.. Yes. "" '\ ,\,.
Q. Have you produced albtpcf
A\ u. * ' '""'̂ ™1^A. No. ' '̂,(5

. ! ' • ' • , >

QJ Have you taken U^ -

:™*' '..'> "J";'":

journal' • , , ^C-.*'1 &-"&]&
AJ No. Thatwouldbfijfoo

~'ii •> v» "̂ lHir'*-£jL_
exactly the site w'aî gofriafe
Q. Well, you jiavejrid

people who are intei

Q. But you. haven't develop?
I * -f-fl=e *Ct c^*1^

A.' No, we.hayenmdumefc

O.J Toyourimvlec^eSs^^
designation In'the.TownWBJTO^

A.! Fm not'sure if ttg^MrH
I understand it,appii«rtff'*̂ ™

developments '̂ t"^^S
_. - • ~fi£«flsa
The Emplreapi

l t- vfefj^'
especially-deslgnatSd^

I * ""' ^* t iP I**fiH

^estate and local tmjbn(
that buIHflrt that pafUc

--JDp-S

Honor 7.-: ̂ 'iSg3«B

I -~ .* .'v'*K«'7i
wit-ness' .:. . ^*-"J

% ^ •*!&*¥

MS.
I THE.CO'URT-S^̂

doiwn ,' * -A.-̂ liSp
' : fr*l^':



1 Tohlll -for the Defense -I . Cuthbertson

94
,(T!ie witness was excused }

THE COURT I think we will b-eak for the day

How many more witnesses do you have?

.MS BIBLOW ! have no further witnesses, your

5
-.6

.7
•'e

9**
10

11

12

13

14

15
16

'17
18
•19

Honor

l • THE COURT Okay
1 "MR CUTHBERTSON I have one witness who would

.-i • -
be bnef.- On the order of five minutes, ten minutes.

I THF COURT Okay

„BRIAN TOHILL

~' 'called bv the Defense, having been first duly

"- sworn/? ffirmed, was examined and testified as

* follows

EGTEXA'DIRECT EXAMINATION

'BY MR1" CUTHBERTSON

r Toh.ll, by whom are you employed?

A.^- Town* of Brookhaven.

20 ' Q. ' What Is your title?

21 ^A. Tom Investigator.

22", Q. ' And riow long have you been employed by the Town of

23 f Brookhayen'

24,', A.~'.jl-years

you quickly describe what your duties are as

95
1,

2

3

4

5 4

'VpWII- for the Defense -Direct/Mr Culhbertson

a town Investigator?

A. Town Investigator works In the Town Attorneys office.

And we respond to complaints received by the Town

Attorneys office. These complains normally Involve

yiolai

Exhfbi

ions of the town code.

show you what has been marked as Defendant's

t-A/- , 7 '
' 8 [' Can you tell me what those are

-9 -\ A. i .Photographs of the site known to me as the Sills Road

''•10 'site.] '

'•11 -- Q., Arid when were they taken?
"* - YjL1

12 i A. ' these were taken on October 4, 2007.

'• 13', .Q. And. do they fairly and accurately depict the

14,̂ conditions at the Sills Road site on October 4, 2007?

16-'" »' " "MR CUTHBERTSON I would move those Into

.̂̂ evidence' 'f
"^THE COURT Any objection?

I »_ MS BIBLOW No objection, your Honor

THE COURT. Admitted for purposes of this

22 -•!.. (Defense Exhibit A in evidence )
- '(,:-• ''

-•,23 -VBY MR\£UTHBERTSON

'25
Q. .Can yqu generally descnbe what the photos dep ct.

A. ?Trie photos generally depict the front entrance of the

Tohlll

1
2

-3
4

Some darker ma
. - -*F*Q£<

stump. Some more equipme
, -' rJw^pKB.

machine. 'And severaljjples'

6 Q; And for, what

A.* An Investigatfgii'jn

8 CL And did you issue

9 investigation?

10 A.' Yci

11 Q. And'do^you havelsrî dea/boyi

12 cleared oh the site ̂ n^ggfntTjjl

13 A. It'was'dctermln

14 acres.
v, u, ; - ^•"•W^'fll'S!

15 Q.' Any idea how'nrfuch t̂ena^

16 site? "_ . '* vi^'r^i

17 A. It wasn't daar^tornV *rj'

18 determination as to'h

19

20

21

22

23

24

25

srfe, and there were^

holes.

Q'. Do you know

issued tickets with

Aj No, I'm not the~aj

Q! Whato

«. .There was qu

1 A. The DEC also issued-su
I •> J S ivJ" i-

2 QJ Do you ftnow what ffife ,wer

3 A.1 They were forJII

A. No, I did not. *'*

And were you aware
'

Q.

Sills Road site?

A' Yes, I was

Q. And why'di

AJ I could

Normally v$e%1

18 Brookhaven, I do a't>J

19 thb State of New.Y? ":""

I co'uld not.

US Rail wlthln'the

And Is chaf whafstp'p
'"

4 Qi Do you know what

5 AJ I did "" "'*

6

7

8

9
10
11
12
13
14

16
17

20
21
22
23
24

25 -Q-! Why does that sfop^u fnS
' " ' T£.VJ VErfl

Page 94 to 97 of 114 „ ' • '«*»«



hill- for the Defense -Did Ir Cuthberteon

, ' /'I', -
- 1 RaH7,^

2 A " I couldn't reach them.
\. -. • L1 These are violations, they are normally

98

•

?'.*.•{'W.V*. i1 rf~'

1

2
3
4
5
6
7
8
9

10
11
12
13

| violations of misdemeanors, normally w« just reach from

5 ' within Suffolk County and we go to Just one county over as

'6 fat as service

7 , Q.. E would ask you to take a look at, it should be in
'- f -'

.*8 front pf yob, Plaintiffs Exhibit 6

9 ^ Do you recognize those7

.- 10,- A. Ves)ldo.
If Q.'»What are they7

<-12 - Ai'- .These are appearance tickets Issued to Empire

'13 Asphbtt:'

14 Q. And you issued those tickets Correct7

• 'l5*"-A. r-Ycs/Edid. "•*•

"t 16 Q 'Andjwas their Issuance based on a complaint7

17 , AJ- ;Yes) it was.

18 Q: i nd^did you, were you the one who investigated that

19.4 .cdmp alrit?-
': 20 , A." ' es/iwas.

^21/f Q. \AncTat the time you recorded that complaint, you

, .* "-22 ̂ Investigated that complaint, did you know of any

,-. 123"" connecbon between Empire and Sills Road7

1 - 24 '-A'j i-No) i did not.
*•* - if *J ' *

I.. -4t^he lime the bckets were wntten, did you know of

99

'Tohlll - for tho Defense - Direct/Mr Cuthbertson.. p ^

any connection between Empire and Sills Road9

A. No, I did not

Q. Were the tickets wntten in repnsal for the

activities were taking place on Sills Road7

'A. ' No, they were not.

Q." Did the^ come a time you learned that Empire had
some relationship to the Sills Road site?

* *.

'-1 0" A'. --,

A..- Yes

Q. . Xnq.hbw did that happen?
1 I #k*

f̂jbsr Issuing, physically Issuing the tickets, the

il 1 ' sumnunVes, at the Empire facility, I returned to my office

-.12 ± Aand(5 fd''o corporate search upon Empire Asphalt Inc, and ,

'-,1.3 'did fj id.'that their corporate address Is located at 485
'1 4. '" Undo tilirRoad in Syosset.

"'tB". Q: ''what is the significance of that?
.'• t ,f '!+ •

T6- ^A. '̂ 8' Underfill I Road In Syosset Is also the location of

1/,; :-Sills Realty and Suffolk and Southern Rail Road.

18 .- Q. /Cjid there come a point in bme when you were directed

-19 ^not to'iis^ue any further tickets a: the Si.ls Road site7

*I was asked, after my Investigation Into the Sills
"•"• ^Ar

d sjtVjand my multiple tickets Issued, to back off, -
• '22/ Oesa'eii tlallv to stop my investigation Into any further

J>*« . -k-C. t, *'•'*' "' '
-,-23 -'connections, and to wait until the federal case was heard.

V2£ tdi ijshow'̂ you what has been marked as' Defense Exhibit C

^^5 (Tell'mfeV'you recognize that document
01/23/2008,02*53*47 PM pace 98 to

. Tohlll

I
A. Yes, I do.

Q. well, it is a

take a look at it first

AJ Yes.

Q] ' And are these recordshafe

Brookhaven7

A/ Yes.'i • -
Q. And are these recors in con

; '
complaint on the E

A. Yes. * '
Qj And are they

1 "
investigation7 ; >» . V •

-.- •*- *.

'5ll

15
16
17
18
19
20
21
22
23
24
25

, ' ' MR CUTHBlRTSbNiy*!
A. i;!?'"-'!" -i3B£

hipVed into evjdcnce^ '̂ e -JNB
' ' THE'COURr̂ n^SbffSB
i ' • • > • > isj-*:-**
| MS BIBLOW *'f -"-

toijust look at this -."_.<

MS.

heanng.

| - (Defense Exnibitic
BY^MR. CUTHBERT!

QJ Can you tell me

| Tohlll-forthe

1 J
2 A.1 These docume ŝ̂ ar

3 constituent llvlngjrfj&an
4

5

6

7

.8

facility. They

smells, emanating/frfini the1!

Q. And when did"you*"̂  ^

comolafnant that is rm

A., Our complalnt-foi

9 Just so we are dear?

10 page of the dpcumc
i r I'-aftJ

11 : The cqmplalna
12 they had a coniplaliĵ i
13 They filled out'lhe'cq^

mailed to our offf.ee>*

The

tote letter sent 1
it

17 councilman,, Mr. Fu^w

18 Information .was f * *"'"

19 Brookhaven com'plafnt̂ onn?• *• " t szewfaat*^-*
20
21
22
23
24
25
101 or n4

Q.i Did you use ttiisMi__,.,.,

4-•'•:••«»«>,
A. I Yes..

Honor

MR CUTHB

THE COURT'';



Tohlll - for the Defense - a. Blblow

i < 102

1

T" ]-rJit̂ gfjjjSjSSî ^• '
| "MS BIBLOW Yes, I do

CROSS-EXAMINATION
SM-r 'H.
BY MS.-BIBLOW

5' Q." ^tflr. Jdh'll, who directed you to go to the Brcokhaven

. ,6 Rait Terminal site on October 4, 2007?
' 7 1 . '

^ 7- A.v * 1 believe Mr. Qumlan, the town attorney, directed my

8>s senlorto send someone to the site, and I was directed to

9 go. 'jii -•

,10; f O'- .Arid did you speak to Mr 'Qumlan about this site? ,

;"11 A.^~ Afterwards, yes.

•1S ,Q.'' And what was your discussion with Mr Qurnlan about

.13 thes'ije? •
14 A. -Briefly, I just let him know what I observed on the
i 'f j I

• 15 site. J ."• * "•
16'' Q.% >|nd had you read any articles In Newsday before going

17 to the IsMa" about the Sills Road Realty site?

19 Q^And^hen was that'

20". A. '• t believe the articles began appearing on or about

21 - October i:
•*- * "^ Lv • •
22 y.Q --flind pnor to that had you ever gone to that site

23' rbafonp.
24 - AV-'rjot myself No.

XJi "jdld anyixKly else From the Town of Brookhaven

1 complainant to Court

2 September 30..
., *' » •. '*

3 ' Q.' • When dfd you'r office
* ' f* i.

4 9/28'

5 A.' No, It was

8 Q.' When was rt'.^ l* •••_ J&--

8 document reached

9 Q. Well, is It'ctea'r Ujr̂ ™
10 vyou got the compIojrjt'frorBfflf

11 A.- The complaint tratxam
• f ••• ̂ .•ffj*tJ"V'j

12 Town Attorney's pfflce.£lme

13 I Complalnts£onfe1ffi
• --••"• *-3fi£i*iL—

14 dlrectedLfrom either tfieiounc!
'-i. "- • *"'-̂ ?S^̂15 supervisor's' office or.fror̂ bUMi

16 department., . ' v/ ,,'*
17 Lots of these df

L . . •>. • eŝ ^SPSS
plaints.1 Some ofthc nxa

j 'l" - W'ffv5•'tgR'flj
19 orithey don't understanqpr/U
m I /-, -' '.̂ iJMkfi!
20 informatfon to a dlffei

21 , The Town'

22 investigates', recelvesSse^cci * -» / iir*wsK*ci
23 form of a letter or an

24 has a complaint
25 check It out. .

'"~ " '-'-.'fcToKill-forthoDofensB-Cross/Ms. BiUow
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1 investlgat.ve office to your knowledge ever go there7

2 - A. No.

13 Q. With{respect to the Empire ticket, sir
4t • '~\ iryoulookonExhibftC?*

.5 • • Jhc complaining witness, Cathenne Go'dhaft,

6 signed*trils'on October 5, 2007. Do you see that7

I ' Tohill-forthii

;• •/ .''\'?ipj;w
1 Atthesam^mfwS

! ' '* ' "i^'rfflftSst,
2 supervisor's office'anU council,
3 Individual call tte^ToWn^AtteS

vg

iio1

-11
1 12

"13
•14

?IB"
ie.
iX

•18'

• 4Q. _. Is that when it actually got to the Town of

-"Brooknayen'

^."'J1-' 't Q. jThen'what is the significance of that 10/5/07 date'
^ A :rT ie'form as you see up on the top, towards the top,

..underneath the 07 and 10/05, also has a dates of 9/28/07.

•' w.l1 This Is the date the complainant Initially
i " '""I'V^1 ' '
' /caJIcdjOie Town of Brookhaven Town Attorney's office to

- pukejthiico mplalnt.

'Q.L'/Sir, can I refer to you Plaintiffs Exhibit 6, or to
* > • [ • " ? •

' the Empire ticket It should be in front of you

5 documentation.

6 Q • And it is your testii
_ *l ™ -'SSj

k 7 coi)iplaint came fn
8 A Correct. They aim

, i " rffr
9 Attorney's office 6n tHa

10 Q.I Had you seen* ttjpSj

11 was the first time yajTsar
12 A.' - In between August

13 Q. Do you have a'ny'pecc..
14 ..you got that?; ^ i\'-JJ&

15 A.J No. * , ";/"1""*

16 Q.' How about the

17 that same exhlb'lt? TriS S^

*22

18

19'

,
- Would you

C m you explain to trie court why those are dated two

before you got the complaint

^Thc dace is September 26, 2007 Did you gef the

* .23 * .'complaint on 9/28/2007'* • j
24;~ ^A.' 'As I had stated previously, the second page of the

•25* ' aocumenValso refers to a letter forwarded from the
.27 or 42 sheets ' -

• w sir', , - ,. ; -j.i * / ,k - sSJ
20 A.I Triatwouldproba

21 Q.| Does that.cbncerW

22 A. i Yes, It does. ^^

23 Q. |- Sir, did you everja
24 do you know Mr. _ _ , _g

25 A. i I met him Whenj
Page 102 to 105 c! ll£ >



:TohIII - for the Defense -1 Is/Ms. Biblow
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1" -him prior, no.

•' 2 "Q. _ Hadiyoii ever asked Mr Bonjourno to identify what
I* " Ji **

Adjo was associated with before you issued the

to.Empire7

5 "A. "̂No,1.did not.

6 - - ; MS BIBLOW. Nothing further, your Honor

7 ' „ . ' I THE COURT Where is this Empire site as

8 vd[stlnc: fnjm the site where they want to operate what

9 'they consider to be a railway spur?

10 • THE WITNESS It is essentially on the North

11 . Shore( your Honor. The empire facility fs an asphalt

12 -plant locates on Comsewogue Road in Setauket It is quite

""* • "a distance away

'. , THE COURT About 20 miles away7

''. '!.". THE WITNESS Yes, your Honor .

. < , | / THE COURT What are these offenses? Are they

violations of town law'

THC WITNESS Yes, sir

THE COURT And coda'

THE WITNESS Town of Rrookhaven town code

13
14

MS
16
17

19
20i^
21

- 22

23
.24

Yes* sir _

Z., . THE COURT Are they civil In natu-e or

criminal
• ft ' • "1 ' f ,THE WITNESS They are violations, sir They

;Nri.the Sixth Distnct Court

Tohlll- for the Defense -Cross/Ms Blblow

; 107

11 ._ , *. !'.THE COURT My recollection of state law Is, you

2 'have categories of felonies, misdemeanors And then

3 ', violations; which would be prosecuted In the district

4 , court, fare re>illy considered noncnminat In nature

5 ",;"THE WITNESS Yes, your Honor

6 rv • I' THi COURT. Do you know what category these

7- vfolafidns are in7

8 •" - ^-'THS WITNESS Well, I believe that they could

'9j_p fall tinjjer'clvil or less than criminal in nature They

10 arc* essentially violations

.. 11 ' y. " ••'£ don't betieve, to the best of my recollection
- 12 -„ the" zo ling" violations don't hold a high penalty as far as

-13 .mbn'et iry'fees

^4 ,' -' t: V. "-*THE COURT Would this all be defined "
i * *,*" "^ a *

15-* partici larly.iri th'e town code?
-I - _. — • *

16
17

19

^ -THE V/ITNESS Yes, it would, your Honor

^ I! MS BIBLOW Your Honor, if I may follow up on1

that' . " ' i
• f *J 'r
\_ t \ f ~ l f you 'ocit on Exhib ts 1 through 5, they

.actually have Indicated what the tickets are Some of
' -J i" i i
them are misdemeanors

You are asking about trie Empire violations or.22
23
24
26 .-̂ l

01/23/2d08"6^53 47 PM
^i "

'̂ 1 **2- Skt j

THE COURT I was just asking you about the "

n general They all seem to be very, very
Page 106 to

3 are some rnfsdemea'hor&iq

~' a gradiiftvlojaJkH
•f j , Jf^f'ff*,!^

re. -" '̂-^
THE COURT The'ra

_i ' v S r S - 1

12! or 13 or thereabou6£

THE

THE COU
u . ^ ' ' 1 *considered to

THE

18 that they would appear B
i * ' Jt* ^

. Does that gSier
either of you?

MR. CUTHBERTSON^
Honor. -i .' 1 t;-*jfe£i&

BYJMR

Q.-'Mr Tohill, In

Brookhaven seek criminal
violations'

I MS
THE COURT:,

A. The misdemeanoifv
•' 'i

District Court bbvlo
si

the opportunity to'aslc
However, I have ve

trial In the district cou

) We normal

13 Initially what' we£
14 and then* proceed to

15 O.' Do you seek,'does



* . * .[Tohill - for the Defense^wross/Ms. Biblow -
- • i /_' 110
1 .. I Yes, they arc. Yes. Yes, the first one, right

2 here], Adjo Contracting Corp., ticket number 91293.
Q;-"-These are returnable in a district court
;'̂  , I' This is People of the State of New York v, for
insUhce, Adjo Contracting

* /These are criminal appearance tickets. Correct7

'A*. The Town of Brookhaven versus. Yes.
Q. "And-'as far as you know, if a district court Judge

5
6
-7

' 8
, 9

\10 .-Hs, well _ as .fines'
11 A. Yes.

f- "
dea'cte'd-to issue a penalty) could that include jail time

12
13.

14

15

16

17.

MS BIBLOW- Thank you
:MR CUTHBERTSON No further questions
«THE COURT Thank you very much

"°You may step down * *
"(The witness was excused )

THE COURT Have you offered all your exhibits7

18 ,1 don't recall anything with regard to B
19 * - nX MR CUTHBERTSON Actually, if I could just see

- 20 " the l̂ist [apologize/ your Honor

fc 21 " • | -/B, I believe is Plaintiffs Exhibit 6. So yes,
-22" .that has. been offered so It would not be offered as B
;23 t • •
. 24_CExhibSt

rt ."

'THE COURT: So that is part of Plaintiffs

MR CUTHBERTSON It is identical to Plaintiffs

111
1 Exhibft 6, your Honor
2 I THE COURT All right •
3 , ,; In light of the hour what I would likes to do is
,4 put this over until tomorrow
5 • . I - Both sides rest?
6 ».': I-MS BIBLOW Yes,-your Honor

7 '• . MR CUTHBERTSON Yes, your Honor
8* - ., 1 • ' BOTH SIDES REST

' 9 7 ; • • - THE COURT I assume you would like to be heard
10 /. '* MS BIBLOW Your Honor, if we are going to be
11 {"heard
12 vfto

- '13 Jafterr
-14;, would

tomorrov/, is it possible that we arc heard in the1 »^
ng?[pnly because I have another matter in the
6on;at 4' o'clock with the Town of Brookhaven and I
like to make it

15 * ' IH - THE COURT- I don't think I have tomorrow
^-" 1 J* *• < i ,"

-16.* morning free
17 :f ' I- MS BIBLOW: As long as it is before 3 o'clock
18 fjV '.p JHE COURT What I was going to suggest was 11 *
,19_\= cfock'tomorrow

•

' f'£* •}> MR CUTHBERTSON Fine, yojr Honor

'Vt* "- '̂ 9ur Horor, if eventually the courts does ask us
22 % to1 sut rnit findings of fact and conclusions of la'w, would
23^-ybu pi efer that in deu of an appearance tomorrow?
24. C, * - •'"[ THE COURT No Iwould prefer to question both '
25'-of youja little bit more in regard to your original

29-pr 42 sheets" Page no to

'1
2
3
4

tr*j ',>_j j.
i-:.

augments, so be prep?ji

for what
askmg'this'court t! ' i- ' -'̂ *>??

5 proceeding vurtder artui

6 Court of Appeals hals
7 way and where ln!m
8 structure of-liow"weyli?iga

9 ' " ' In*other word's^
i * • "'fttisy^A10 Transportation Review-Boao ^

11 determination you havewfie'V
12 So if you could address
13 helpful. • ••'
14 i 'I will beL -K •=.<*«fc('i1
15 arfd your proposed.findings"

*" 'A fJ5Ta*Vit
18 Thetherlh

17. address is wjhy anyJ|ederaJ3
raised In the dist^cVcW£b]

1 ''̂  »*5*S¥*fc' i*1

ori these cases *.-*3?rK jg
1 MS. BIBL0w|?

you want the findlngs^-ol
tomorrow' '

] .THECOUR«̂ |
24 - summatlon*rtomorroftWndiiH

25 I It would

4
5
6
7
8
9

10

11
12

13

1 - ., -* -tfc«irsa
everyone If you cou îjFbmv

2 regard to'the outstandm
i *"* J" jî l* '̂Vir4iW4*'

3 eminent trial,at this polrjt̂ -0'
I think I think It woul

that is tell
'MR.

Pending yourde

issue more
adjourn ths
such time as the coufcr)

• -i>St
I The plairttiff^

wrietherthe1'- ^-^1-«.i"Vr'j
14 cease and "desist orqerjg
15 vlcjlation* ~\'
16 ' * Okay.
17 ' ;
18 L
19
20 |^
21
22 I '.'
23 j
24 !
25
113 Cf114
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'1f6
• * (Call to Order of the Court. Appearances stated' '

Ind'cated above)

' THE COURT This is the appllcat-on of the

rfplalnl ff So Miss Biblow, if you would like to start "
•fi*.* "" \

6

7
8

,9

10.

11

,12-V

13X'

14

is'

16

-17

18

19"

20'

.-21'

..' L ' ..MS. BIB LOW Good morning, your Honor What I
* •. ,
,would like to do In my summation is to address my

surnrnation to three questions that you asked at the end of

.th'ep
.ask«

•oceedmg, and do it fn the order that I believe you

them

' . 'I The first question had to do with the Second

Circuit The second question had to do with raising

' federal preemption in the local district court And the

third question, which is really' the crux of the matter, is
•* { • -. *
trie irreparable harm , , -

-.' '*J . What we have done for your Honor's purposes is,

we h'dvc created a binder with all of the materials that
I

were submitted to the Second Circuit We have a copy for

jMr.-CUthberfson, although I'm sure he has his own set

But itl we1 would like to hand that up to you so that you
*' ;l- *
lll-rjave•21 ^wlll-rjav.e a romplete set of everything, including the

'

THE COURT And Mr Cuttibertson has seen that?

MR CUTHBERTSON I haven't seen it I trust

zthat it-is what Miss Biblow represents it Is

117
THE COURT Just to set the framework for your

2 - argument.'

I assume that any appeal from the STB goes

directltb the circuit?

MS BIBLOW ' That is correct, your Honor

i THE COURT Is that your understanding?

I, MS BIBLOW Yes That is correct

11

12V? i

>.'- THE COURT So any adverse deternvnation that

. 9 ..£he' plaintiff would receive before the STB would not be
• • • y, .if f

"*t_resolved Jii this case?

**MS BIBLOW That is correct •

^-"Appeals of decisions go directly to the circuit

13' -court,' either the Second Circuit or the DC Circuit In

14. * this bgsje it would go to the Second Circuit And this is

, 15' exactty what It is

le^'y1-.'! So I would like to just explain the Second

17^ "[c/rcultj because I think there was some confusion yesterday'

IS^Tor/tnay^ave been some misstatements as to what Is going on

"19"-..there^yha^ is being challenged there, and what the

ĵdecisldVpf the circuit was •'
:*-r,. „.

• ' Js we were discussing yesterday, the STB issued

22 v ;an ordkr on October 12th that contained two things It
• ' - A 1 T.I .

23* iortta!ped;a clear assertion of jurisdiction by the STB
-*p * ̂ * *_ * * I ***m • * H

24.-rre$\jihng-Sitis Road, US Ran and Suffolk and Southern to

,-25 •• either apply to the STB for approval as a rail line or to
0172 3/2008 02 54 *28 PM

demonstrate to^th

Also in that order w
"

to. construction'of the>ra.'

' ! ' Un

retonsideration

; ThepehtiofQoFj

~9 you have the abillt̂ l

10 to'challenge the deteSiiria
*-ViV^OT

11 wr)ich we took thafopp'p^

12 ! The Second jflSuT"'
"jf• A*_^

13 the case, the hold It Irvabeyl
' - r ti&ajifi

14 premature pending Ure^eteVnnin

16_ .reconsideration" .T.V.̂ SjeJt

What we were chaHeir

Page 116 to 119 of 161

25 application before the-'ci

1 you hadn't sought beforejth '̂.STB
4 ! urf' Dini Allf̂ -aSPtSl'tf

hadn't sought the ability .tOjcoffi
4 October-—' V '--*^-^

5 , we did ask For in our pedflpnlt
1 •'• •̂*t"-'i)

' '
_

etition for reconslderaBb'nrwea
=.ffJ».J^* '̂*

- -
.

continue constructing -5Tpi -4

6
7
8
9

10 ' -[ In our ap'pllcaH

11 we! focused fn on the TR'

12 conditions that became

13 two petition The two*;
•*'*?T<

14 basically safety issues; j&
i ,

. One hqd

construction "

there were these large;

we(e
All

15
16
17

™
19
20
21 people were corryrig.cjn

22 the|holesthatwere':"

fe commg'on'thes)te^wp^@^

In addition/wa

23

24

25

-THE^COURt;

, MS B\f
certainly a fence in the*7fro>n



/. 6;
7
8

9
10

"11

120
i , * } •* ^

"" 1* through and getting through.

2 • I They were bringing in ATV vehicles And because
' ,3 '. we had been stopped from constructing, we were also

i stopped from putting in utilities *

So we had this condition of people riding ATVs,
r ' • •

people with shotguns, there are no lights, and that is
what) we had asked the circuit court to focus in on We

also asking to be allowed to continue the construction

But that was the mam focus
' . | What the Second Circuit did is, they denied our.

' request/or a TRO but they expedited our hearing on the

12. 'preliminary injunction. And we had oral argument on that
*- ' ,-v il V

, 13 • November, I think it was the 27th.

14 ' THE COURT And you are seeing to continue
15 construction

16 | •• -.MS BIBLOW We are seeking to continue

17 construction, yes

- is; r.'. j "THE COURT Before the STB
",t9^-<\ [. MS BIBLOW- Yes. And in front of the Circuit

;20 • .,* j What the circuit did rule on our preliminary
21' --injunction lhat Is In the binder Is, they decided that the

. .22' lentire case was premature.' It is before the STB Go to
- 23 ' the'SJTB So that Is where that stands " .

- 24- _.- " THE COURT Don't we have the same situation

1 ' MS BIBLOW Well, what you have here, your

2 'Mono /is different Because the harm, the tickets you
3 cannc t adjudicate

4 - '*THE COURT. That is a matter of record
5 - The reason this case Is continuing, as I
6* understand it then, Is your third request for relief And

7 'that'V squesl is that the town is preempted by federal*•* •< ' ,*
8 law, -i this is what you are seeking - from interfering -

£ ,; with tie construction and operation of the Brookhaven Rail
10"— Termutar-

V '..." I . ^S** In Green Mountain, the Second Circuit told
1'2 ",-ys tha.tas.'the agency authorized by Congress to administer

fa*. L

-1*3 /ttie tekfnmation act, the STB Is uniquely qualified to
14^det'errhine whether state law should be preempted by the

tf1. -i - » *
15-'? termination act

16 -!•' I And the Green Mountain case goes on to say that

17' notwithstanding the termination act's preemption
18--provls on, state and local authorities retain police

enforce regulations, and they define the types
v ers'that they are entitled to do

.>;'! But you are asking this court to give you a
*«'^f-

^
^•^ a • j *• *
.22 b'lafiKe_C preemption from any Interference by the Town of
23 _ j37^£kfia,veYi with the operation or construction It Is•
24^ ,v/rivojd is or\ its face

25;• V, f?;' tfS BIBLOW Your Honor, perhaps if I can
3 bf.20 stieets " - page 120 to 123 of i

•d

explain exactly riKaj
Maybe it was poofjvjwj

was
There

_ preempted, _„ ,.-...̂ /n̂ r....

6 activities that maybe^atfoyi
7 police powers'rTney'are(ta"'l

\ \ " v_'?*i/te«*M
8 nondlscretionary

9 are use are the fldh^T^^uj

10 Th'ey are

11 entities --.
12 \

13 ob'servatlon to, you,;becaOi

is premature; go'ba """"*

y^u is yc
-' > You,may hote^eri

17 before this courtfas>f.a^

18 Because at this •"•*•"*

19 i I don't

20 STB I don't
defining as far as21

22

23

24

25

Brookhaven may
1 • '• .'

operation and the,const

-

1 this court and" ask

2 these
3 ! MS
4 there, sir, is, the t6î n'hasJ'isSi

* . ' ^* P>ia.-."BS
5 tickets They have
6 other codes of enfon^ment',

7 j THE

8. | MS"
9 [ THE

10 We are dealing

11 They

12 will be no further ti
13 the proceedings before;!
14 the prosecution won

15 ' MR.'CUTi
* ff *

16 believe I said oii

decision In this c

- MS 'BIBL

THE '"*
< • '•

Don't spend any time-o
• ' rf

i MS. BIBLOW
the issue that we h
, ' - ,* - '£•
mentioned the whoiej

This 'is a1 -*•
and Issue tickets



• 124

nas,<jontmued to do that. There are other mechanisms that
2* it fes ants ability to--
3 J" | THE COURT This is the site over in East

"'** *- '- ! I

i;Setatiket, you are talking about?
"' 3IBLOW: Yes That is one of the sites

•^6-.- ']' THE COURT They are not even a party
. 7 \ J1 MS BIBLOW: Excuse me?

8 ,,-"!''. THE COURT They, are not even a party Jt
V9',.; doesn't even fall within the category of your request for

-10" r̂ liefi
11" ,m. !- MS. BIBLOW- I understand that, your Honor But
12- [you Eire also telling us you have to look at the whole
13 totality of what this town is doing
14 " "\' if you look at the documents that
15;,'Mr. Qithbertson put into the record. Exhibits A and C/'-
16 "whiclj were reladng to the Sills Road site, we saw the 'big
17 -US.Rail.sign.
18; / 'J ,' And if you look at exhibit, I think it Is C,

" 19 • which! was the complaint form for Empire, what you sec Is
20. ••it'is'a whole series of entitles that are listed there,
f " V^*» * * ' *•

. -21 ' some of which have nothing to do with my client. Some of
'22 itherh

23 *
"th'ey happen to be In that area

_ . _ . Tho only entity that was issued a ticket was
"24.;̂ Empire'/Empire had nothing with noises They had nothing
~~1'""\do;with.the complaints, if you look at that exhibit.

125
1 •) . So it raises an Issue on what it is the purpose
2 of thejse tickets
3 , j THE COURT They are not a party before the

_ 4'( court)1 They are not included in your request for relief.
* 5 'Your request for relief refers to tickets that were issued

6 on OqtobeM This ticket was issued on September 26th
7 It Is then a separate entity. It is not a plaintiff here.

•3- . ( jr; MS BIBLOW I understand that But we are
,9 ,, talking-about the tickets for the six entities that are In

.. !P "'.front of It you, the six plaintiffs that are in front of

'12''*; •£.* ,And you have asked me about the third prong, and
13. -the thJrd_prong is very important to our client. And you
14.,!*ca"n rephrase it any way you, the Judge, wants. If you
15 " ctigdseto--
16 "i*»;".["' THE COURT I'm not going to rephrase any
17" .rdqu'e: t you have for relief
18\i;'£S. *£MS BIBLOW. Well, I'm trying to say thatthe
19. .interpi station that we intend by that provision was we

; didn't vanYtne town to continue to issue anything that
_ cflFld^ preempted by the STB In add'tlon to appearance
22'. Jici<ets| •-
23 / T r: -'' THE COURT- I think I probably spoke too soon
24, You bf tter cover in your remarks, that entire issue.

"25 ^y.£^MS BIBLOW Okay
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prpng Is that we want'^*-1
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10 operating and constructing}
11 what the intent of.th
12 • And whethentj
13 tickets, whether they#o!a£

, '--1 %£c^
14 that the town
15
16
17
18

!' -" .̂ "" f̂lBXJfi
19 with the construct(ort,a1id^p^
20 Terminal

21
22
23
24
25

the town is

Are. you modi

that

THE COURTS Are' ' -/y»f
relief?

J ' , MS.-BIBLOw'-VTb
*\ \? "*V1^ i

2 are'
l

3 | . .But to the
4 the extent that I'nr
5 to be anything that
6 activities are going-to

i * » " t "S!
7 and operation of tftat ra'il
8 And we don't fnfe

l i"*y^*l9 participating in- the p^oteedln
10 STB, but anything thatSfaujd
11 ' authority with respect̂ qiffifs^
12 preempted and they^sHoqld-b,?
13 them they are pneerij(" "*"''*"
14 thdmseives That ft
15 - I
16 |, • ^MS' __.
17 believe I covered all
18 Second Circuit; Justrttftfm
19 l One la'sV
20 that have been subj?
21 lAdjo, and Pratt, ar

• before them ''"This
23
24

25

construction; AM it Is1,"
- •
to the

Socledrly,?
=m, they

"

>**-
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1 ** Circuit"' Their remedy Is here, your Honor

"2 *(v i L With respect to the question you raise about

311-isn't the correct place to handle these tickets In the
I .
District Court The answer to that is no, tt is;i

^ 6 - Rrst of all, that Is a court of very limited

[7 "Jurisdiction Generally, they have very limited equity

"81 *-pdw« r, your Honor

~'9 "- _• ' ' T H E COURT That is part of the Unified Court
10* Systemxof :he State of New York, is it not',

'Jr'1. ^j "MS BIBLOW- Yes, it is
12 . I "THE COURT Are you suggesting that they don't

.' 13 ) haye.the authority to rule on constitutional Issues7

'•ft'-j./."!"" MS BIBLOW. They don't have the equitable
" ** I *

15 ' pow,e*r5,'y6ur Honor, that we are seeking here That is one
•* ' •- '^L~

r 16 '-'pome •

" 17 •"' "?' J™^ COURT You are charged with criminal acts
;18- and \ 6u had asserted a defense based on the criminal law
? > . ' - *£*•

. 19" -"presumably and you would challenge jurisdiction
20* * W - - ' those aren't issues that can be raised in the

'v y.1 I ~
2V •'district court? Are you saying that?

22"."
23

• MS. BIBLOW ' I'm not suggesting that, your
•* What I'm suggesting is, with respect to the

24 : equitable remedy that we are seeking in this lawsuit,
'i-ta v-"-\> * IH " *

"' uding declaratory judgments, there is more at stake

129
1 ' here than Just these tickets

• 2 \, '-' • THE COURT You misunderstood my question.

3 £-„, My question, which I directed yesterday

/4 afterrio'on, was, tell me'why these issues couldn't be
1 ' 5 addressed as part of the defense to the misdemeanor trial

1 ,"6 ' ^ " -: MS BIBLOW Your Honor, we certainly could

- 7 {"raise {hose as defenses The Issue is, those tickets arc
1' 8 '/preempted under federal law It is a federal question
• -"£"^And We shouldn't have to Incur the cost, the expense, the

. ip^fearoflcnnrnal convictions in a district court who may
•», ne. J [• - '

11.. -o/may*not understand claim or questions

*n And the town has basically conceded that these
are. preempted They dtd not put on any witnesses

14' Jwhb .claimed that —

15.i.v.''_'̂  <• i;. THE COURT- I don't take that as any kind of a

16 Vconcekion''by the town You have the sole burden. Go

ITS'ahead' •>

- ,18*Jj Vi >>.MS BIBLOW And I believe we have handled that

''19 i.burden. We are in front of the STB They are certainly,
"~^Ab|s"co:urt is better certainly better equipped to deal

t̂hiffceral questions of preemption than a focal district

12

22

»:

25 * trTat^w

.' And again, as I said, they are certainly not
24 êlig'ibl. i-or able to handle certain of the equitable claims

e'have raised here

J . And,jn,

" th'c source of the

US Rail, Is'not in

'issued tickets
So that Is a"

" - i %•*"•" :f
6 th,at defense, because'lt;

carrier doing

8 ofj the rail facility th|3

9 o'f; the STB and brings";̂ 1

10 they are not in froht'of̂ fi

11 ' I would 1"~v™
i

12 respect to t
13 In.the local dlstnct̂ oourfs;

14 | " .1 don't belVeS/e5^

15 -.ability Jx> fssue'a ten
16 the town from-issdtnffn

. j?, ̂
17 adjudicate what î Jn-frc

i '- " •'"•' t.1
18 they have that aut.hpn
19 " As'tothejiwoTj

20 relief, your Honor/X^roa
21 likelihood of success-arid^

I "* '5 " T-»''
22 Irreparable harm. •£;•_£%
23 .; ~ With resrjejjtW

24 clear in our yiewjtrYk;

25 application that lnvo(yi

1 facility, as a spur! ;
2 activity in front o f̂ *the*S/

• . i * . * i >*-* i «*if
3 to jenforce the^kn
4 that'were issuedVthls1!

, If you loo^afWtl
Issues that were raisra t̂he,

plan,,certificates"ofoi:cu—"~
planning board. "*--'*''-

Green Mountain anc
local controfX'

5
6
7

8
9

10

11

12 decisions from the 5,

13 November 16th, on'<

14 reconsideration, get'

success? And didn't
had failed

.- -- >s-
'19 'ceajse and desis.t qrd

20 • ''; '*

21

22

23

24,

I _MS.

"'! THE COURT

Didn't they go justr '"
25 * have done is^they a

" "
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havetdone' is, in my view, reinforced our point about *

'likelihood cf success
" : They are saying in that decision you are either

|V.a railroad, you arc either a spur, and they even discussed
• private track But whatever It is you are, it Is the STB

that has jurisdiction to control that project' to approve

if, to not approve It, and —
1 ,THE COURT- Well, this Is the very reason that

I'm suggesting to you that your issue with regard to your
!'*• " "*third prong is premature before this court

.MS. BIBLOW Your Honor, may I have one minute,

'please? I Just want to talk to my client for one minute.

(There was a pause In the proceedings )

-• MS BIBLOW Your Honor, with respect to the

November J 6th decision of the STB and your comment

''about"-- .,

, j THE COURT1 There is a whole section on
.likelihood or success

' -'-'--;.- '/MS BIBLOW Right But what they did not say
,'ln the t'decKlon, and which is crucial to this court, is

., that they never said that US Rail was not a railroad and

'22^ not aicbmrron earner They clearly are They clearly
- - ~>- , * '

•23. -.were J They never baid they weren't.
24 "" • ' That Is all I need to show here, your Honor,

basically is that wo are a --

1 '

2 ,
3 prjong because

' ' What

I " " t̂ ^Fĵ *
have to,make an vpf!

6 that All we are intpntyngjx?-

7 the town from usln^anw'ofj

8 separate and apar f̂nfa^sulrf

9 run afoul of the'jurlsdft
STB That Is what

that-

court

15 X Jhat Is what you jjre'ViewfnjP
•f« th^ that ha mn'r1\rifM'-f're'l \ lfti?that that be

'
THE

16

17
18

19
20 of .success and

21 issuance of the Ocke t j

your Honor
I " The cnminVr-

1 *involve senous
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1 THE COURT: What they said is with a huge gap

2 between Ohio and Long Island this probably wasn't going" to

• 3 be considered a spur by them

MS BIBLOW- And that is a -

•THE COURT- I realize that Is not a definitive

2 that have been* Issued,

1 6 "deasion by-them, but It seems to me If you are going to
"7-.lf argue

befbn
to-jthls court that there fs a likelihood of success'
the STB, that Is someth'ng you have to deal with.

• "MS BIBLOW1 The likelihood, the reason, the
10 t JikeJihpod of success we are talking here Is in terms of

'11 ̂ Rreenrjption, your Honor, not in terms of what"eventually

12 _tHe*S1JB allows us to do on that piece of property

$2i 000 and Imprlsolirncntnq

violation And every'day.{!s:c

town? The DECha

• •
9 Is, they issued us a retfeft1 , - " . - • w'̂ jfl/1

10 which basically ̂ aidjto^u

13 .The question before this court Is whether the
14 STB has asserted jurisdiction over this project, which it
15 ;-has7:whlch then results In, under the Interstate Commerce
16-^Comrfjlssion Determination Act, preempting local control -

17 - . ' '-,'- that has happened The STB has not said you

16 don'ttjelong :n front of us on this project We are not
19,- '.makihg-a ruling on it You don't belong What they have

/ « • , / . • _ t' "** -
" .-'.actualfiy sard Is, you do belong here

m -r--,'- I •7";- . '
,. r, SO the likelihood of success In front of the STB

22 Js, a difJTerent question as opposed to the likelihood of

23/'su<£esstJ'nkthis case.j t i
24
25

01/23/2008 02 54 28 PM

S-,THJE COURT Is It really'

;\ MS BIBLOW: Yes I believe so

13 about It
14 They did m?

15 order1 It was a",volunta

16 | THE'' "' "'*'*'*
17 r MS"
18
19 saying that the ̂ pEO^dj

20 mining without a
..._. „___.„.

22 returnable before their
23 hearing Our clients;

24 Craig Elligot*

25 j ' ' AndMr.-Elllg
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~ ; 1.. 'communication. There is a letter from the DEC that says

, 2 [f you are not under the STB preemption, then you have to

• 3: 9° through our proceedings, but if you are, then the DEC

to back off, basically That Is where we are

l̂ with pie DEC

6 %' ,' !' • They are not in front of your Honor We do not

* 7"' need! and there was no imminence of harm because those

-SB tickets are not returndble any time As I said, they were

... 9" basically a request that my cl-ents contact the DEC, which

10 they Hid--There Is no hearing scheduled There is no

11". return'date on those tickets And that is the position of

12' the C EC presently They have said if we are preempted, we

13 -are preempted And that is what they are waiting for,

'14^ your Honor

15 ^ ' Some other penalties that may be imposed by

16% 'these tickets, your Honor, with respect to the Tree

17 , Reservation standard are again violations that are not ,
-- - , J - .

j8i Insignificant They are written as a per tree, the way we

"19, .look at it,' violation This was several acres of clearing
f'2Q-"i (Hat fjad been done And we are talking about fines of

21 ̂ $250 or not more than $1,000 and imprisonment for again a
22 -'period Of 15 days

- 23 ' '£_• " * With respect to the site pfan and the

' 24 vrionapproval and the lack of a certificate of occupancy, we
** " I

.are looking at violations that every week is viewed as a

.; j; is7

new violation under the town code Again, we are looking

at vio atioris that have fines and imprisonment We have

fines; [f 5500 and imprisonment of not more than 15 days

for* the-first; offense

j For the second offense within a 5-year period we

6 , a re -look mg ,it fines of $350 not exceeding $1,000 and

7- imprisonment for 15 days or both

•,B - * ,' , 'i- - For a third offense within a 5-year period, of

,' 9 \, fines go "up lo $750 not exceeding $2,000 and a jail term '

HO-1 ofe-mdnths

11 '* i -.And again under their code every one of a

12 continued violation is considered a new violation So
- . •* ̂ -.l ,
13 - these penalties and jail terms are cumulative.

14 *1 .. !' This is the kind of irreparable' harm that our

15 ^clients face'if these bckets are allowed to proceed or

'16 -"additional tickets are Issued
, * » ' • * • •
•I7 .' . f ' _A9ain' when you look at the tickets, the kinds

18V, of dckks that were Issued, these are precisely the kinds\ ' * Vi * i r
19;Vof,local' control that the case law clearly says the STB "

' That that statute preempts

And there is a reason *br that. They do not
V i "

*22 want"to leave local control to local discretion because

23:, they* ate going to be unduly interfering with interstate
"*<• ' r I '

24, jcpmrherce-and with the control of commerce That is an STB
25',functic i

7 of Zdlheets • . Page 136 to 139 or 161
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talking about losirig'̂ cul

Mr Drumm both testi
i •*••

, As you c
i *

pending against

may
8 may impair the a"bllity tc

•£• ̂ faC^F
9 things have to be dlscfqsecH

10, business

11 going on

12 : . Andlals

13 tickets were issued^d^Kefn îi

14 issued to get a

15 4qwn has experienced WitrrTes

16 ' ,' ,We have tick'̂ Uia

17 plaintiffs alter the STB'

18 they have jurisdiction'̂ '*

19 They were participating In;

i In

your Honor, just tor'sh

rjit town had knowleVgeG}&

__ theenbtles In facti.bel L^

24 one question responded^ rat*ffi!

looking at the

defendants what

received In August-al5pd
\. >-™:C

The bckets

the actual

September 28th

unfil well after"the

9 appearance bckets w/ifrj

10 what is going on t .

11 ! THE COURT: 4*
12 j _ MS

13 think you can look at'dfjisTfrr
14 ' ~ -*--*-**'-

15 Interrelabonshlp'becau^?
j ' f ̂ S&f£a

16 Involved m'dlfferer,

17

18
19
20
21
22
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i '
ason for area

think the town is res

away.

24 operated for many; rrjj

25 And when you Idbk "̂
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1 - issued

2 - - ̂  -.-When you look at the complaint that was Issued,

3' " the qbmpjamt talks about a whole variety of different

; sites'In 'Setauket that are located In the whole area, none

"•^Pffdf'which has to do with Empire] none of which have to do

"* 'f e'vlvrth 'my clients' principals

7, ' „'" the only entity that ended up getting a ticket

8 with pespect to this complaint that is two months old with
• 1^' I' i

9* respect,to a noise violation was Empire That is the only

^eriOty:'_.Meanwhile, when you look --

- ^ j" THE COURT. That was part of your joint

submission

''l MS BIBLOW. Well, actually it Is a Defendant's u

.- Exhibit? I believe it is Exhibit C

IS!-, ' .", THE COURT What are they supposed to do, ignore

16}> the r isident complaint because of this, quote,

17."'Interrelationship'''

MS BIBLOW I think what they should do, your .

_, . _ ,^ _ t ' VI didn't mean to interrupt you If I did, I

.'"120 -apologue

10

12

13
14

18,

'.THE COURT You didn't

MS. BIBLOW They should ticket the entities
'. ' ̂ :-, . ; . • * •

_ 23 ''about whom they arc complaining, and they did not do that23 '-'about v

'»'*? «K When you look at the complaint and when you look

v'atthe allegations in August and In October that are in

1 those. I etten from the neighbor, she Is not complaining

" *2 Jabouti activities of the asphalt plant that Empire runs.

3 She is complaining about activities at adjacent companies
-1 * \ • -

4 .-tftat.have'nothmg to do with Empire. Yet, it is only

5"; Empire >f

."6 ' !, .-THE COURT So defend it.
* Ld" "6

- 7. c fe BIBLOW We will But again, this goes to

---8C-,the" third prong, your Honor,' which Is that this town is
'. ' v l%*'̂ " --r I *•• '

,9' -going 'other things with respect to its code enforcement
> ,!̂ . "• '

10 that is Imbactmg our clients

I And that is the kind of thing that we are
* • • * '

11
i I i ***

12 ' lookinglto'avoid, and we believe that we have demonstrated

, 13.-why itj Is rrfcparably harming us

14 f'j,t I "/That is the issue with respect to the third

15^ prongl 'The first two prongs, the tickets issued to five

,16 'pf-thejslx'plaintiffs because they did not serve US Rail

*17* _"\-;- \ THE COURT The issue on the third prong is

'l8--:Jimibd to the Empire situation? Is that what you Justi/. *. •• -t -• jj.

«'*
5f

h BIBLOW No, It Is not limited to them, It

s"the"enfbrcenient of their code in a manner that runs
"

>.. 22'̂ afoull'4f.the'STB's junsdlction. And that is what it Is
- • > - ? . , T. , •

23^they*are preempted from

24 "S . ]-• But if they are going to enforce their code in a
• • *i f *

25 ̂ 'mariner which is an abuse of process, that Is certainly
01/23/2008 02 54 28 PM Page 140 CO
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. .
*.1 part of this lawsuft;

2 'THE
3 Otherwise I will hear.ftwff

4 j 'MS 1BIBL8w?'lf,;I?

5

6
7

8 three things, and

9 tickets that have

10 fatllity;toget"th( _

11 get the tow'nW not "take*
i • ' % , • * » Sft.-fe£*'5S

12 their code enforcerhenEsrarot

13

14 proceedings in

15 jtS^ekmg1 „' -̂

16 ' In'order tcT-do,1

17 likelihood of succession"

18 I'm not going to repe t̂JS
i ™ S* * *ji"Sji***T

19 clearly the acbvlbes î"
20 tickets to enforce' am!cl

21 the STB and

22 j Thank you.% ,̂";i

23 THE
24 ! MnCuthfertsbt

25 take the'

fc:c*w^p»
*r .-•-. iitT.il - j

Biblow with regard lo"Jtfie;f)|]

Because they actual1. __
•*• * * *v^ W *-

clearly asserted theirjjjrfgfi:

are circumstances, ^ncJ'the :̂

Indicate, that one of ̂ fe\p'̂ ~

is that it is private lirfe-ofin

8 state and local junsdlctlprr

'9 ! THECOURX1^

10 my point. Why

11 regard to any furtherttdStm

12 will to wait afi'd-scc^wK f̂ier?

13 private line, Whetherjt

14 railroad line. ;

15 | Ml
16" j THE COURT

17 reasonable position

18 ! 'MR:'CUTHB^5|

19 rela'tes dlrectfy to tftjji

20 talking a'bout/Js;''" 'V-*

21 thejSTB Is going;to£

£2 construction Is permitj i T v^, ., •*si?i
23 that there is me poT*"

''_' >, !"
24 that you spoke of b
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-,6
7
8
9

10
t ' .

11

. 15
16
17̂
* "*

•IS

10
t •"• i

.; -20

• "21.
-22.
'* 23

be a role for the town to play based on their local police

•-.powers; specifically based on the sand mining that has

gone on at this site

THE COURT Presumably, it would be exercising,

; powers it did have under Green Mountain and,

^under*tiie structure that Congress has set up, with

knowledge of whet the STB had done Because what they do

•'h'this case is determinative of how far you the town can
" Lgo' Would you agree with me'

MR CUTHBERTSON If this is a private line

THE COURT1 As you argued before the STB, then

you may be entitled to enforce ell your rules and

regulations or your ordnances

| T' On the other hand, ff they were found to be a

- rail earner it seems to me there would be limitations and

there!might be federal environmental review, and I think

i' that is what you argued to the STB

* a t - MR CUTHBERTSON Your Honor, before this

' hean ig f might have agreed with that statement I have

to tel 'you,, based on the evidence that was presented

" .yeste day, I don't agree with that because I think what

: was f resented, granted the nature of a preliminary

-.injunction hearing is very fast, was a sham lease for the

;;-property •

r__- -' j \•' And I can explain tt> you why I believe that is.

1

.2
3

'4

145

because, and a sand mining agreement that doesn't involve

any construction by a rail carrier

' 7
1 8,

* 9

10*-

'Let me be specific about mat because I believe

at the] end of the day that this Is a sand mining operation

i5 ^ that is seeking to cloak itself under a federal

6 preemption
i
• The lease that they provided your Honor is a

lease roc a 28-acre industrial site The rent for that

28-acfe industrial site that Is to be paid is $1,000 a
•" . 'Li V
year JThat wouldn't even cover the taxes for a month on*- * j •

11 i this pijqperty The taxes are to be paid by the landlord.

«r12' The'tekianL doesn't pay any of the taxes under this lease

.'-'"IS'"- ",?j -.The lease also says at any time during the lease

1*4 IDslRail'ran transfer the day-to-day operations to another

15 'entity -̂ doesn't say that it has to be a railroad

-16^>'nbty[ -And here It specifically says that all US Red

17 t'can da ahthis site is to provide for the loading and

.iq^nlbadrng-pf rail cars as requested by the landlord or

19*" their customer

.'ease is not for the fee interest In the

.„ - „ The lease is for the right-of-way on the
iS""3*1*- t \ - • ' •22/• property * .* *

Now, even more troubling in this situation is
.

- 23 .

' 24/Uhje excavation agreement The president of US Ra I was

25 -'here yesterday and he has stated in his affidavit to this
'9 of 20,sheets 1.

. ••-...»I , * f * 7\fii

court that they, have le
< * f nf*>*?*

th'ey are paying & cons!1 " * 'v's-.
and that they have

All that Ujev
i " *•' ' V*ILv-iC 3Smining agreement:̂  UnderAhe;
' '--- «f*£Pttflrd

6 says that US rail is-to-allow'
-S

7 the property ̂ nd tP

8 m'llhon ' t - -.
i * *

9 • Andithasa'-1 •• - "-
10 can't say exactly,' butfcn1 - . ~^~
11 going to get is up'.to j

1 •

12 The opnt

13 general contractor yyho'jsjjjfe

There Is an

17 agreement

18 of jthe property Is sills J

sajid mining that can $]<

under this contract,'. tbf§l

Now, there

court that there'were 'cor

23 were unsigned thaCTwere
I ' * * $•?***

24 agreement -. 5? ,-vj?

25 There" is,no'
i >»*• vjfj-i,rf.

' f*l ̂ li* .1 *.

1 - '-̂ Sa
1 that at least conslrucHon "*^V3

2 the court right now fi-jJS

3 mining agreement; .n̂ î.'i

' What is hecjessary:L

5 preemption is for th'em iBjcj

6 There is no evidence *righ"fn.
i ,fi t •*Tjirt»3

are constructing a raiFfacllfb
, .* • --4J _ (1W*

" ' So, as I saicT, yourî '

'nEco\iKr^
desist order had

7

8
9

10
11
12
13
14
16
16

MR<. CUTHBEI
^ ~&

THE COURT

THE CO^URTĴ

, MR jpJrH*8|~
17 do with stopplng'trje^pj

1 ' >"*' •' I-*W
18
19

THEtOUfe

MR'-CUTHBEi

20 susp'aons about whatw»t-* * ."
21 -J^----^'

22
#1

^
this- court thafthis"

23 and I'm suggesting to
f i ^"

24 something, to dq'with"tti
' " '"

25 . Did it stop
page M4 to 147 of 161 ' - ,
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\1 -::Y *'' MR CUTHBERTSON Perhaps it did. '

THE COURT- Yes

MR CUTHBERTSON. But in order for federal

iree(nptlon to apply, they have to'show you at least tnat
r-t'\ ~ *•*
eder l̂ preemption would be applicable And I don't

6', believe/ based on the evidence they have produced, that

'?'>.federal preemption is going to be applicable

8< " -1 -THE COURT Isn't that a question for the STB'

9 ; MR CUTHBERTSON They have presented here I

t~10w' mean, they are asking for your relief. They are asking
* " - - " ' • i

.11" . for jai i injunction, your Honor '

12 "* * i So the question 15 before you And the question

'• 13; is one of likelihood of success'on the merits And Miss

14 Blbloiv said it, before that it goes to whether preemption
* t | r

15-'515 going to .ipply.

16' -**. -. Based on the evidence they have presented, I

•' 17?"; don't believe preemption is going to apply

18'r": L If I can continue, your Honor I think what may

. '19 \ be useful, to try and sum up, is to look to the Coastal

20,* case It is a case you arc familiar with It is a case

2l' I'nVir timately familiar with

22 - ' -''•In Coastal the town issued a stop-work order,
't-S r- ' J' • '

'23-/;dnd there was an existing operabng rail facility There

"" " "'~' a finding by this court that there was going to be

harm on that basis

proceeding, didnVtn^y?.},"1^
I was " '̂̂ -^

night, and it seenV f̂toljie!

circle here
1 MR

agreement with the

! THE COURT

•
the present their applicagoli

Here you naveian"eri
-^^«E?^i^^T

'15 STB under a different gal'th

Their attorn

Road entity and U

1

2
3

4
5

8

7
8

9
10

11

12

13

14

21 the STB on Augustt3, gteĵ

22 said, well, SilVish'̂ oJng-at

23 property Oh, and hŷ e,/

24 agreement we sald/wejhad

25 to :be m front of yo^wejp.rv11

In this case is that is not the case
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There is

no town stop-work order The two agencies who ostensibly

have made the work-stop, ttie STB and the DEC, are notmade

before this court

.The plalnbff sought to enjoin the STB's cease

and desist in order in the Second Circuit They were not
• .- HV, I '

- 7 successful m doing that

8 ; i There is a long history o* procedure before the

9' '-STB already m this case, as opposed to Coastal where
1 10 * -there Was, none

1 1 ' " I would say, though, these facts are very

(12' ^different from Coastal as well In Coastal you had a

'- i3,/;fetter>frpm the DEC that said we don't have Junsdicbon,

14^ jthere'b'feBeral preemption, based on what we have

;:15 lexamifiedat the facility And, as I menboned, at the
1 * f\ t j ' 'r
1.6* *time tfiere was a business that was up and running You

17 ^alŝ Thad the involvement in Coastal

It a very different legal argument of the New

Atlantic Railroad The New York and Atlantic

ad fras the freight rights for all of Long Island

are ttfe entity that can use the Long Island Rail Road •
1"22J,:ĵ ratKsjn'' order to move freight on Long Island

'' 23"/ fc ',1 'New York and Atlantic Railroad has actually

- 24' • pa'rpcipated in the STB proceeding and made submissions in

25 ^that"proceeding and tney copose the effort

1

2
3
4

5

6

7
8

9
10

11

12

US Rail, ostensibly

anil construction

Important dlffere __ .

In this case'trfe bas'isl
'• ;-.-.£ iff*? T

don't think, there isjmf tfa& "

alluded to, to d'efenoVfn trja't cas'es

Empire company, 20 mUes awa

Inspector yesterda'ydlrectTylj'̂
for; what was going 'dn t̂rSills!l

i " *••*,•; \if**
it was not. • - -** *"-*•-

13 an^ the recurring Violatio

14 according to counsefr

15 Irreparable harm7 V^^5

16 | MRjCUTHB

'f * • . •.
'1 8 , *Vi '> I
, 19.̂  York'and

17
18
19
20
21
22
23
24
25.

or pay money It is;nt^

companies ca'

there may not be-an .̂'ij'isl

MR CUTHEJEffs0.Nf

petition for the

to adjudicate ijhey^a

THE ___.,! . . _wv

potra? **•*:'*&
I MR CUTHBi
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, your Honor
THE COURT: So If this court were to agree with

7'3" Vo'urjreaspnlng, what would prevent the town from just
!-~s\rjeticketing tnroughout the duration of this case before

7.

MR CUTHSERTSON What would'

THE COURT- What prevents the town from doing

'- 8; 'thaf; -
./9 "\ ji AMR CUTHBERTSON: There is nothing to prevent'

* 10 ?the town if you do not enjoin our activity
1jT "i1 THE COURT: To'you ready want to do that here?

12 " "'[{ MR CUTHBERTSON. It Is not, your Honor --

13 '' THE COURT- That is* not what the state, the
' I.1-"".• 14.r' positjon'the state has taken, either

~"" ' 'MR CUTHBERTSON Your Honor, we don't want to'15;

- 16
17

-18

, 19

\ i

be handcuffed into being ab'e to do nothing

, a (There was a pause In the proceedings )

-THE COURT Excuse me, finish your sentence •
s The court reporter, has been summoned We will

20" take afshprt break and when he comes back we will resume
21' '-this arbCTmcnt
22- . -,' hp*MR CUTHBERTSON Sorry for the interruption.

1 - 23-; ̂ Usjf'fpr your line of thought if you would. •

24"''' ' /'There is the potential here that the STB is

tcra'llow the plaintiffs the limited ability to move

153
, fbrwa'rd'with construction ' Construction that we don't

bclievje will be —

" T' THE COURT. So why don't you wait and see what
they do and then you are dealing with a definite rather
th'an hypothetical

,--*-, . i * ""•
T ~, ; j' - The two of you are dealing with hypothetical

u are asking this court to anticipate everything,

Jus'Is the exclusive agency that has been designated
s to deal with the very issue that you are

.-II"'-5. ". ' MR. CUTHBERTSON 'Your Honor--

THE COURT* The extent to which there (s local
13 /-contfoj'over ordinances and the project.

,.14'" ^ -rf $R CUTHBERTSON- What I'm doing is resisting a
.15 ---.prong
' 16;'lhahds

of(an injunction that they want that would bind my
Iri.the event what Is now speculation conies to pass .

17 c ,̂ 'J 'THE COURT. We are going to take a break and you
. 18.,-cari pick'up.after

r I ^ • ' I* "^

1O~1 ."-J- ' '-/DA^ACC?
r f .... from 12'35 pm until 12.50 pm )

f̂c '̂jtjiJHE COURT Back on the'record - '
^Bj*£'~-'*' ̂ "MR CUTHBERTSON I will bnng it to a close .
^^^*\S.j •* " •

•"22 - -- : We talked about success on the merits
"jv • - ( '*"

23 " \ J :_,In terms of irreparable harm With respect to
; 24- 'thle economic harm arguments that are made1 here, the STB

25 'haValr^a'dy'rejected the notion that there is Irreparable
11 of 2£sheeW * • Page 152 to

.a^ JJL1,• *±t . ! •< -

• - . . j
1 harm.ln;thelr_prpo
2 THE COU

: . &?3 prosecution' You-;ha;

4 untif you can. get a tdetlsic
i " ?T^™SM

5 application' .

6
7
8 time I assume It'wlL?m9 be before the

10 continue to prosecji
11 Why Isn't that irrepar,

12 | MR, CUTTJBE

13 defend Like any ow* ,.f
4M tU—. _ —— L._.. LfE£_.la^ '̂>b

THE COURJrSttjj£jj15 ' >r

16 is a cnmlnal

17 - MR.CUTHBE.R;
18 by the payment offfiqm

19 tesHfied here .-• "̂  l> '"

20 : THE

21 (s |a criminal

22 . i MR
23 that normally-

24 acquittal

25 said, they don't

1 jail sentence
2 I ' 'THE-COURT-'Sb1 " j v.*&&4'
3 a fine against the cormra

4 corporation to jail/therels;

5 that yo'ur position?^ S^ftt*^
6 , MR.

7 statement of the

9 upi ™C°'"jj$!l$
10 MR'CUTHBEfe
* * '̂ '"'rf
11 when we submit flndln

12 ' THE

13 be .very interested
14

15
16

17 just, your HonbY, wji
18 And is this just the towffr1 ', ^ /• ^ .13 *^y
19 ' L "

20 the

21

,MR CUTHe_
•4 ** f !&

THECOU
MRreUTHBj

town is "interest

MR CUTHBi.. i . - *• *-'
22 conclude, your Hpnor̂ - .

23 ; Thank youii'̂ '

25 I
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' 1 ,"'. Your Honor, I just want to address a few points
, 2'£'.rautad by^Mr Cuthbertson

-3, --." .! With respect to his claim that this is a sand

^mining operation and not a raiYoad First of all, I
like to say the testimony yesterday clearly

" "6 f established what was happening at this facility

- 7 ' We had testimony from Mr Hall that it is a rail

- -v:8 /facjlrpy and going to be a rail facility and not a sand
r 9' operation Mr Cuthbertson can recast the excavation

• 10 'agreement any way he wants, but he did it incorrectly

11 i , You have to excavate -n order to bring this

12 property down to grade You had the testimony of Mr Hall

13 as to]why that was being done You have In the record the

14 • schematic of the plan We have 'testimony about the

15 , p'urchase'of locomotives We have testimony about the

16,' purchase of 104 rail cars We have testimony about
' 17 interaction with the Long Island Rail Road and New York

18 t and Atlantic to put a switch in to have an interchange

19. agreement

'. 20 '/"/ I •' rhese are all part and parcel of operating a
"' 2lY",ralf facility, not a sand mine operation, your Honor

• 22 **',_,*! THE COURT Did you mention the, locomotives?

-'23 ^ - - ' MS BIBLOW. Two locomotives I thought I had

| - And so to suggest otherwise I think is just-24

»'dislhjenuous, quite frankly This is a rail operation

'- 157
1 'And It Is being done by US Rail, a Class III shortlme
2 -railroad, that Is authorized by the STB already.

' i With respect to the question about what the town
is or is, not willing to stipulate to, that seems to be a

' moving target, quite frankly, and that is our concern
, - - f Yesterday they said one thing When they were

t̂alking about wo had this application, they said they

8 wouldj do something else It seems, absent'this court
9 ;entenhg'an order telling the town what it can and cannot
•• i •** ••

10 - dadunng this interim period, we have no guarantee that

.11 • they wiU'livc up to any representations they have made
12 " Because they just -

•13* :-~£*-H THE COURT I intend to rely on the town's
' ^ -r, *

14. "positlojn to the stipulation, that they are willing to hold
IS/- offWim. regard to any further tickets of any of the

16 * plaintiffs and any prosecution with regard to any of the
17 present tickets, with the exception of Empire, until there
1 8 ,/ ls# clecjsFo'n on this application

^ ^ CUTHBERTSON' That's correct. Until there

on rhis application

MS BIBLOW And the last thing I would like to
22 ". ctffify Wtti!respect to the November 16th dedsion arid

• -23 -• _ of success.
That decision was dealing with whether or not we

lijcely to succeed as an exempt spur Nothing as to
54.28 °M Page 156 to

1 '. '

1 whether or,"ri6t we
' " (l ' * jK

2 not we wens under tl

3 it had to do with whi
4 spur —
5 THE~C0ti#ftiGa

; 1 < i"ii" Spf-Cĵ
6 didn't see aiwthmg'wnere

i . . ,.*4WJ£
7 this would be a railroadiJii
8

9

10

11

MS

MS. .,

Itlsthe'sfSsv'
12 may not be.ari exempt̂
13 tKat is a ruling'for-

14 court And that

16 y<jur Honor. _.

Thank you •.

THE COURT,* Ska

16
17 •
18 , Now, ,,_.. .,

i : ' '£*/•£*19 fact and conduslpn^g

20 ' How.mucRjr̂
21 your citations tb.thVrc

22 : ' "w"
I V i*.

23 to'me, because It taR@£ffie~j)j
24 December i3th

25
J. .-:

MR
I

1 adjourned
I 2

3
4
5
6
7
8
9

10

II of the transcript̂
i . f

12
13 MS BIBLO

«• ' .
15 so that my dlehts, pi

| i i. •. !*
16 very dear

; THE COURT:

Do you

reply' <,

! MS<

transcript ''
'• 1 assume

cite the record

17

word.

'

THECqUR Î

18 mcorporates.the.to

19 tickets and no furthe^
20
21
22 . ' I don't know/

23 that something [i

24, It seems to me,thattli-
i - r1 S f̂isrf

25 i MR'
159 Of 16l|
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160 ,1 f ' • ' • ^^^
,*11/ representation. I will send a letter to my client to that

* 2\ "effect) that that is exactly what is to happen I don't
afett

. 3 " 'feel jthere is the need for the entry of an order
I '

• ' , ^5 BI8LOW If I may suggest because as I said

E.e have been hearing d-fferent things from town, the town

?..' 6, 'boarjdjs charging m January, I would be certainly much

7 "morl; 'comfortable If that letter was so ordered by the
8 -cour :

' THE COURT1 Why don't you draw something up If9 _ '
10 -"you Would >oo< something In writing, a stipulation, and I

11 . woufd be glad to sign it But counsel has made the

12 ''representation that he has

13 •; -' I .MR CUTHBERTSON I really don't think it is

14 /necejssarv This Is a case that has been in the media. So

15. now [we'arc going to have an order reported that the town
16. is-restrained for a time period, and there Is going to be

17 - something imputed to that
18- - - I don't think that that Is necessary I'm

19,.(friakpig a representation In open court. I don't think a

'20 \ sign* d order that becomes a public document is something
,21: -that s necessary

22' *;:- "• 71 IE COURT Why don't the two of you discuss it

-'23 vfurthcrv 2nd if there is any need for intervention, I'm
'24} always available

Anything further from either side? Decision

161;-;". ~i
resem1 :

'- 2 ;
3 T'

4.

5

6
7
8

9 .

10--

II.1.
12

,14

15'?

17 T

18 '

i'23'.

i3o'20 sheets-s

•i (Proceedings concluded at 1 pm )
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LMTED STATES DISTRICT COURT
EASTERN DISTRICT OF NLW YORK

X

SILLS ROAD REALTY, LLC, US RAIL CORPORATION,
WATRAL BROTHERS, INC , PRATT BROTHERS, INC .
ADJO CON I'RACTING CORP AND SLPFOLK &
SOUTHERN RAH, ROAD LLC,

07-CV-4584 (TCP) (ETB)
Plaintiffs,

-agamst-

THK TOWN OF BROOKHAVF.N,

Defendant

X

PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF LAW

SUBMITTED BY DEFENDANT TOWN OF BROOKHAVEN

Law Offices of Mark A Cuthbcrtson
Attorney for Defendant Town of Brookhaven
434 New York Avenue
Huntmgton, New York 11743
l«31)351-3501
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PRELIMINARY STATEMEiNT

Defendant Town of Brookhaven ("Brookhaven") submits the within findings of fact and

conclusions of law in opposition to the application for a preliminary injunction by Plaintiffs Sills Road

Realty, LLC ("Sills"). US Rail Corporation ("US Rail"), Walral Brothers, Inc ("WatraP), Pratt

Brothers, Inc ('"Prati"), Adjo Contracting Corp ("Ad]o"), and Suffolk & Southern Rail Road LLC

("Suffolk") (hereinafter collectively referred to as "Plaintiffs"') Hlamtilfs argue that the Interstate

Commerce Commission Termination Act of 1995 ("ICCTA") preempts the Town of Brookhaven

(" I own") from enforcing its local 7onmg regulations As set forth below, these arguments are without

any legal merit

PROPOSED FINDINGS OF FACT

Brookhaven respectfully submit* the following pioposcd findings of fact with regard to the

issues raised at the preliminary injunction hearing held on December 5-6. 2007

The Plaintiffs

1 Sills Road Realty, LLC ("Sills") is a New York limited liabiliU coiporation that owns

the real properly (''Property") on which the proposed rail terminal ("Rail Terminal") is to be located

(Tr 52) US Rail Corporation ("US Rail") is an Ohio corporation with a place of business in Toledo.

Ohio and is also an existing Class 111 short line railroad authorized to operate by the United Slates

Surface Transportation Board (''STB") ("1 r 15) Adjo is a New York corporation that is the geneial

contractor for the construction of the Rail '1 ermmal ('I r 25) Watral and Pratt aie New York

corporations and subcontractors of Adjo for the construction of the Rail Facility (Tr 66) Suffolk is a

partner in Sills and was initially formed to become a common carrier but never received such status

(Tr 59)
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2 Sills was formed by strategic partners who include AD Collins, a large upstate quarry

company, Suffolk, Adjo and two unnamed individuals who are in the asphalt business and have j

significant need for stone in the production of asphalt (Tr 58-59)

History before the STB

3 Prior to commencing this action, Plaintiffs made several filings with the STB, which

are set forth in detail at Joint Exhibit I (hereinafter "Jh-1") Those proceedings culminated in a

decision by the S*I B dated October 12, 2007 ("October 12 Decision"), which directed US Rail.

Suffolk, Sills, or any other related entity conducting rail construction at the Propcily to immediately

cease from such activity and cither obtain authority from the STB or an STB decision finding that such

activity docs not require STB approval (JE-1, Tab I, Exhibit A)

4 The history of the proceedings is summarized below and at length in a subsequent STB

decision, which denied Plaintiffs' request for a stay of the October 12 Decision (JE-I, fab 6, Exhibit

»)

5 On May 18,2007, Suffolk filed a verified notice of exemption from construction

authority pursuant to 49 USC §10901 and49CFR§l 150 31 and indicated that Suffolk has reached an

agreement with Sills for the lease and operation of railroad trackage and facilities cuirently being

constructed at the Property (JE-1. Tab 6, Exhibit 13, p 1)

6 On June 1. 2007, the STB issued a decision indicating that, based on Suffolk's intent to

provide for-hi re service over trackage, it appears that Sills was constructing a 'line of railroad" subject

to iheSTB's jurisdiction Id It noted that under 49 USC $10901, STB authority is required to

construct a line of railioad and that Sills has not sought STB authority for this constitution Id

Suffolk was directed to file supplemental information by June 21, 2007 describing its construction

activities on the trackage Id

1 On June 15, 2007 Suffolk informed the STB that due to a change in circumstance, it

had decided to withdraw Us Notice of Exemption (JE-1, fab 6. Exhibit B, p 2)

2
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8 On July 12, 2007 and July 25, 2007. an attorney for US Rail advised the Defendant, in

letters lo the Town Attorney, thai he represented bS Rail, an Ohio based company and common

carrier short line railroad operating pursuant to authority granted by the former ICC now the S'l B

(JE-1, Tab 7, F.xhibit A. Exhibits C&D) The letter stated that US Rail has leased the Property and

intended to construct and operate an'exempt spur"'within the meaning of 49 USC §10906 Id

9 On August 13, 2007, the STB issued a decision denying Suffolk's request to terminate

the proceeding and directed Suffolk to file the information required by its June I decision (Jh-1, Tab

6, Exhibit D) 'I he STB's decision explained that if for-hire service was intended for the trackage

being constructed, STB authorization for the construction is required under 49 U S C 10901 as well as

an environmental review under the National Environmental Policy Act Id

10 In its August 13. 2007 decision the STB warned

*1 he STB increasingly has grown concerned that persons using the notice of
exemption procedures to obtain authority for the lease or other acquisition and
operation of a railroad line may not be making a thorough review of their
circumstances prior to riling a verified statement that a proposal should be
exempted from environmental and historic reporting because the thresholds will
not be met Suffolk filed such a statement, but failed to provide any explanation
in its notice of exemption as lo why the anticipated movements of mlermodal
containers and up to 500,000 tons of construction aggregates would not meet or
exceed the S I'B's 3 train per day threshold for environmental documentation
Nor did Suffolk explain why the anticipated increase in truck traffic would nol
meet or exceed the STB's thresholds

Id

11 On August 23, 2007 Suffolk filed a response and stated that Suffolk and Sills never

concluded an agreement or other relationship with respect to the lease, construction, or operation of

the rail facility and Sills never undertook any construction of rail facilities at the location (JH-1,

Tab 6. Exhibit B, p 1) (emphasis added)

12 Thereafter, the STB, in a decision dated September 25, 2007, allowed Suffolk to

withdraw its Notice for Exemption 'because Suffolk had stated that neither it nor Sills had undertaken
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any construction of rail facilities at the Sills Road location or consummated any agreement with Sills

Road to lease or operate o\ er the proposed trackage '' (JE-1, "I ah 6, Exhibit B. pp I -2)

13 On October 2, 2007, the STB received a letter from the Defendant concerning a

proposed rail facility being constructed on the Property (JE-1, Tab 1. Exhibit C. p 2) This followed

a newspaper account indicating that Plaintiffs had cleared 18 acics of land and excavated mountains of

sand (estimated at approximately 30,000 cubic yards of sand with a value of between 5330,000 and

$750,000) at the Property (JE-1, Tab I, Kxhibil D, Exhibit B)

14 Based on the new evidence that rail construction might be occurring or contemplated

on this properly, and because no parly had sought construction authority, the STB issued the October

12 Decision ordering the parties to cease all construction activities and made US Rail a party to the

proceeding pending before it (JC-1, Tab I, Kxhibit C, p 2)

15 US Rail and Suffolk filed petitions asking for a stay and administrative reconsideration1

of the October 12 Decision on October 18,2007 and October 26, 2007, respeciively

16 In a decision dated November 16, 2007, Ihe STB denied the petition fora stay,

explaining that the petitioners had failed to make a strong showing with respect lo the lactors to be

considered in issuing a stay, which include (I) whether there is a strong likelihood that petitioncis

will prevail on the merits, (2) whether petitioners will be irreparably harmed in the absence of a stay,

(3) whether issuance of a stay would substantially harm other parties, and (4) whether issuance of a

stay would be in the public interest (JE-1. lab 6. Exhibit B)

Ihe STB and Second Circuit Deny Plaintiffs' Stay Request

1 The petition Tor reconsideration was ultimately denied in a decision dated December 20,2007, based on grounds
nearly identical to those articulated to deny the request for a stay Suffolk & Southern Rail Road LLC-Lea±e and
Operation Exemption - Sill* Road Realty. LLC SIB hmance Docket No 35036, WL 4466696 (STB December 20,
2007)
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17 The STB's decision denying a stay indicated that petitioners were unlikely to succeed

on the merits of their argument lhai no STB authority or NEPA review was required (JE-1, Tab 6,

bxhibit B, pp 4-6)

18 In analyzing the irreparable harm argument advanced in the petition, the STB

commented that "[pjctitioners* claim of opportunity costs and construction costs are strictly monetaiy

in nature Alleged monetary damages, even it'proven do not constitute irreparable harm "' (JE-1, Tab

6. Exhibit B, p 6) (citations omitted)

19 In evaluating the "public interest" criteria required for a stay, Ihe STB noted that

"[w]hile petitioners cite the need for more freight facilities on Long Island, the October 12 Decision

does not prevent the facility from being constructed once appropriate approvals arc obtained Thus,

any potential public benefit could still be realized Instead, the public interest is better served by

precluding the potential evasion or misuse of the Board's processes that could result from allowing the

construction and operations proposed here to proceed without the license and NKI'A review that

appear to be required " (JE-1, Tab 6, Exhibit B, p 7)

20 On November 9, 2007, with the petition fur reconsideration still pending with the STB,

Sills, Suffolk and US Rail filed a petition forjudicial review of the October 12 Decision in the United

States Court of Appeals for the Second Circuit, requesting a temporary restraining order and a

preliminary injunction to allow construction activities to continue The Second Circuit denied the

request for a temporary restraining order on November 13. 2007 and thereafter dismissed the petition

forjudicial review, on the grounds that the October 12 Decision was not final (JE-1. Tab 10)

Plaintiffs' Request for a Preliminary Injunction

21 Plaintiffs commenced this action seeking to preliminarily enjoin the Town from taking

any action to prosecute appearance tickets it issued to Plaintiffs on October 4. 2007 ("Tickets1) or

from issuing further tickets Plaintiffs also sought to enjoin the Town from "taking any other action to

interfere with or obstruct Plaintiffs' construction and operation of the Rail Terminal Order to Show

5
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Cause, p 2 In seeking this preliminary injunction, Plaintiffs alleged that ' [pjrosecution of the

Appearance Tickets and/or imposing a requirement that the Brookhaven Rail Terminal submit to

Defendant's permitting processes have resulted in delays to the construction of the Brookhaven Rail

1 crminal with attendant damages - all of which are irreparable Order to Show Cause, Affidavit of

Gerard Drumm 1[29

Plaintiffs' Evidence of "Rail Construction"

22 US Rail claims that it is obligated to construct and operate a rail facility at the Pioperty

pursuant to a document entitled ''Railroad Operating Agreement and Property Lease" ("Agreement")

(Exhibit 7)(Tr 20)

23 Under Paragraph 3(b) of the Agreement, US Rail "will pay annual rent in the amount of

one thousand dollars ($1 ,000) per year during the term of this lease, including any renewal periods "

24 Under Paragraph 3(c) of the Agreement, in the event of early termination. Sills will pay

all of US Rail's reasonable costs of termination, including costs of moving US Rail's equipment from

the Premises (Exhibit 7, p(c))

25 Under Paragraph 4 of the Agreement, Sills will pay US Rail ten thousand dollars

($10,000 00) upon execution of the Agreement (Exhibit 7, 1|4)

26 Under Paragraph 9 of the Agreement, Sills shall pay when due all taxes imposed with

respect to the Leased Assets during the term of the Lease, other than US Rail's income taxes (Exhibit

7.W

27 US Rail also alleges that an Excavation Agreement dated August 7. 2007 (''Excavation

Agreement") (Exhibit 8) and a ''proposal" for construction (""Proposal") (Exhibit 10) evidence its

obligation to construct a rail facility at the Property

28 The Proposal, which allegedly delineates the construction work and improvements to

be performed by Adjo has a total price tag of $5,450,000 (Exhibit 10)
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29 The Excavation Agreement is between US Rail, Adjo as 'Contractor" and Sills as

Chvner" and provides in the first and second Whereas" clauses, that the bS Rail has contracted \\ith

the Contractor, Adjo, tor the improvement of the subject properties and the installation of the Rail

Terminal (Exhibit 8. p 1)

30 Paragraph 1 of the Excavation Agreement also provides that

"US Rail agrees to retain Contractor, on the terms and conditions set forth in this
Agreement, to excavate in, on, and under the Subject Properties and to remove all
materials, and any products derived from such materials (collectively, "Bank
Run'1), from ihc Subject Properties Contractor shall use its best efforts lo
conform its operations on the Subject Properties during the Term hereof and to
perform us obligation he rounder in compliance with the excavation and site
preparation plan in effect from lime to time (the "Excavation Plan11) for all
excavation and site preparation work here under, Contractor shall be entitled to
recover, from the proceeds of the sale of Bank Run the greater of (i) $ 3,000,000
plus ten percent (10%) thereof for overhead, ten percent (10%) thereof for profit
and five percent (5%) thereof for management (collectively, the "25%
Allowance'') or (11) all of Contractor's Cosis, as hereinafter defined, plus the 25%
Allowance, provided, however, that, with respect tu Contractor's Costs that arc
subcontractor costs, the 25% Allowance shall be ten percent (10%) "

Exhibit 8, Tfl

31 Paragraph 4 of the Excavation Agreement provides as follows

"(d) For all Bank Run, Contractor agrees to pay. or provide payment, to Owner (\)
Six Million Dollars ($6,000,000) (the "Base Pa>ment") plus (11) fifty percent
(50%) of the excess (the "Excess Payment"), if any, of all Revenues (as
hcicmaftcr defined) over Contractor's Expenses (a.s hereinafter defined) The
Base Payment shall be paid in installments as set forth in Exhibit B hereto The
Kxccss Payment shall be paid within sixty (60) days following the end of the
Term or earlier termination of thin Agreement Quantities of Bank Run extracted
from the Subject Properties ihall be determined using Owner's scales installed on
the Subject Properties (b) For the purposes of this Agreement, (i) "Revenues1'
shall mean the gross revenues derived from the sale of Bank Run and all other
gross revenues derived from the excavation and site preparation of the Subject
Properties and (11) 'Contractor's Expenses" shall mean all documented costs of
Contractor in performing us obligations under this Agreement ("Costs"), an
allowance equal lo twenty five percent (25%) of Costs and the Base Payment
actually paid to Owner Owner shall have the right from time to time to inspect
Contractor's books and records to confirm any determination of Revenues or
Contractor's Expenses (c) Owner agrees to allow Contractor to remove an
indeterminate quantity of Bank Run from the Subject Properties, with no annual
or cumulative maximum quantities, limited only by the requirements of the
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Excavation Plan and the depletion of Bank Run reserves on the Subject
Properties "

Exhibit 8. U 4

32 Gabriel Kail ('Hall"), President and CEO of US Rail initially testified that US Rail \\as

doing the construction at the Properly via its hiring of contractors (Tr 38) Mr Hall produced the

Proposal (Exhibit 10) for construction work at the Rail Terminal to be performed by Adjo and claimed

that the Pioposal \\as adopted into the Excavation Agreement (Tr 39)

33 The Excavation Agreement contains absolutely no reference to the Proposal The

Proposal also does not contain any reference lo US Rail but rather indicates that it is a "Bid To Sills

Road Really" (Fxhibit 10)

34 I fall testified that he had written some checks to Adjo for their construction work but

could not lell whether the method by which Adjo was being paid was by selling materials being pulled

oui of the site and was not aware llial Adjo was being compensated for and allowed to sell the material

they took out of the site (Tr 43)

35 After reviewing the Excavation Agreement. Hall acknowledged that Adjo appears to be

permitted to sell the material from the site but could not confirm that this was how they were being

paid despite having reviewed and signed the Excavation Agreement on behalf of US Rail (Tr 44)

36 1 lall acknowledged that there was nothing in the Tickets directing US Rail to stop

construction (Tr 41)

37 Gerard Drumm is CFO and General Counsel to both Sills and Suffolk (Tr 52 & 62)

He acknowledged that there was no cease and desist language in the Tickets (Tr 73)

38 Empire Asphalt ('Empire'1) is an asphalt company that is owned by Adjo, Watral and

Pratt, which is located approximately 20 miles away from the Properly (Tr 75. 77 & 106) At the

hearing, Plaintiffs attempted to establish that tickets \\ere issued to Empire (Exhibit 6) in retribution
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for Plaintiffs' activities at the Property and with knowledge of the fact that some of Plaintiffs were

partners in Empire ('[ r 75-84)

39 An investigator for the Town Attorneys Office of Defendant, Brian Tohill, testified that

he was responsible for issuing the tickets to Plaintiffs and tickets to Empire and he did not know of the

connection between Empire and Plaintiffs (Tr 98) He further testified that the tickets issued to

Empire were not issued in reprisal for activities at the Property but were based on complaints received

from a constituent living in the vicinity of Empire on or about September 28,2007 (Tr 99 & 105)

(Exhibit C)

PROPOSED CONCLUSIONS OF LAW

POINT I

THIS CASE SHOULD BE DISMISSED
BASED ON YOUNGER ABSTENTION

This action should be dismissed based upon the principles of abstention established by the

Supreme Court in Younger v Hams, 401 U S 37 (1970 In Younger, the Supreme Court held there is

a "federal policy forbidding federal courts from enjoining pending state criminal proceedings except

under extraordinary circumstances " Id at 46 As the Younger Court noted, "the normal thing to do

when federal courts arc asked to enjoin pending proceedings in state courts is not to issue such

injunctions " Id at 45

In applying Younger, the Second Circuit has stated

[FJedcral courts should generally refrain from enjoining or otherwise interfering in ongoing
state proceedings This principle of abstention is grounded in interrelated principles of comity
and federalism Both considerations require federal courts to be cognizant that the National
Government will fare best if the States and their institutions arc left free lo perform their
separate functions in their separate ways In recognition of this balance of interests, Younger
generally prohibits courts from taking jurisdiction over federal constitutional claims that
involve or call into question ongoing state proceedings so as to avoid unnecessary friction

Spargo v NY State Comm'n on Judicial Conduct, 351 F 3d 65, 74 (2d Cir 2003) (citations omilicd)
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I he Second Circuit has consistently applied Younger to reject inappropriate attempts to enjoin

slate criminal proceedings Citizens for a Better Environment. Inc v Nassau County, 488 F 2d 1353,

1358{2dCir 1973), Schlagler v Phillips, 166 F 3d 439 (2dCir 1999), Hansel v Town Court, 56

F 3d 391 (2d Cir 1995) In Citizens for a Better Environment, several plaintiffs sought to enjoin a

county's enforcement of appearance tickets issued for violation of an anti-solicitalion ordinance

Citizens for a Better Environment, 488 F 2d at 1358 Violation of the ordinance in question was

punishable by a fine not exceeding $250 or imprisonment, or both Id Applying Younger, the Court

held '*lo the extent the individual plaintiffs are seeking to enjoin the criminal actions against them,

Younger must control " Id at 1359 Similarly, in Schlagler, the plamlifT was issued an appearance

ticket charging him with a violation of the New York State Penal Law for placing racially-offensive

stickers throughout a cafe Schlagler, ! 66 F 3d at 439 Schlagler sought an action to enjoin the

pending criminal proceedings claiming that the ticket violated his constitutional right to free speech

Id The Second Circuit held that an injunction should not be granted insofar as "abstention is required

absent a suggestion that a prosecution was 'brought in bad faith or is only one of a series of repeated

prosecutions'" reasoning that the constitutionality of the statute could be addressed in Schlagler1 s slate

criminal prosecution Id at 443 (quoting Younger 4Q\ U S at 49)

While Citizens for a Belter Environment and Schlagler involved constitutional claims, the

United States Supreme Court places preemption claims on the same footing as other federal

constitutional claims for abstention purposes New Orleans Public Service, Inc v Council of the City

of New Orleans 491 U S 350, 365 (1989)("[t]here is no greater federal interest in enforcing the

supremacy of federal statutes than in enforcing the supremacy of explicit constitutional guarantees,

and constitutional challenges to state action, no less than pre-emption-based challenges, call into

question the legitimacy of the State's interest in its proceedings reviewing or enforcing that action ")

In applying Younger abstention courts "must determine (1) whether there is an ongoing state

proceeding, (2) whether an important state interest is involved, and (3) whether the federal plaintiff

10
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has an adequate opportunity for judicial review of his constitutional claims during or after the

proceeding" University Club v City of New York, 842 F 2d 37, 40 (2d Cir 1988) (quoting Chn\t the

King Regional High School v Culvert. 815 F 2d 219, 224 (2d Cir), cert denied. 484 U S 830, 108

S Ct 102, 98 L Ed 2d 63 (1987")) An exception to Younger provides that even if all three factors

point toward abstention, a federal court may still intervene if a plaintiff demonstrates bad faith,

harassment or any unusual circumstances that would call for equitable relief Spargo, 351 F 3d at 75,

n II

The 1 ickcts arc a part of ongoing State Criminal Proceedings

Plaintiffs seek to enjoin a criminal proceeding2 (Tr 106-111) The Tickets read '''1 he People

of the State of New York v " a number of the Plaintiffs named herein and there was testimony that

many of these Tickets arc considered misdemeanors (Exhibits l-5)(Tr 109) As such, there can be

no serious argument that the Tickets are not a part of an ongoing criminal proceeding

The Tickets arc a part of State Criminal Proceedings that
Implicate Important State Interests

•''I here is no question that [an] ongoing prosecution implicates important state interests "

Davis v Lanung, 851 F 2d 72, 76 (2d Cir 1988) Protecting the health, safely and welfare of the

public through enforcement of local ordinances is an important interest In fact, this Court has held

that the right of a municipality to "regulate land use and enforce its regulations through criminal and

civil enforcement actions implicates important state interests'' Sendlewski v Town of Southampton,

734 F Supp 586, 591 (EDNY 1990)

The State Proceedings Provide an Adequate Forum for Plaintiffs to Raise anv Federal Claims

There was some discussion at the hearing as to whether (he Tickets were criminal or civil in nature (Tr
106-108) Even if the tickets were considered civil in nature, abstention would still apply insofar as Younger has
been extended to state civil or administrative proceedings See Washington v County ofRockiand, 373 F 3d 310,
318 (2d Cir 2004), Diamond "D" Const Corp v MeGawan, 282 F 3d 191. 198 (2d Cir 2002). Sabrina v Jones.
1988 US Dist LEXIS 15289(2d Cir 1988)

I I
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Plaintiffs asserted at the hearing that this Court is ''better equipped to deal \\ ith federal

questions of preemption than a local district court" (Tr 129) This argument clearly runs afoul of the

notions of federalism and comity articulated in Younger Spar go, 351 I7 3d at 74 (noting "the vital

purpose of reaffirming the competence of the state courts, and acknowledging the dignity of states as

co-equal sovereigns ") Moreover there arc myriad examples of stale courts, including district courts,

adjudicating federal or constitutional questions See e g People of the State of New York v Spo&no,

126 Misc 2d 185.481 N Y S 2d 613 (Suff Cty Dist Ct 1984)(holdmg a portion of Brookhnvcn Town

Ordinance §85-421A unconstitutionally vague). People of the State of New York v Mendelson, \ 5

Misc 3d 925, 834 N Y S 2d 445 (Nass Cly Dist Ct 2Q07)(holdmg town ordinance violative of the

First Amendment), People of the State of New York v Frie, 169 Misc 2d 407, 646 N Y S 2d 961 (Suff

Cty Dist Ct I996)(holdmg an anti-noise ordinance does not run afoul of constitutional vagueness

standard)

There is No Evidence of 1 Tarassment or Rad Faith Prosecution

Plaintiffs sought to establish that tickets were issued to Empire in retribution for Plaintiffs*

activities at the Property and with knowledge of the fact that some of Plaintiffs were partners in

Empire (Tr 75-84) An investigator for Defendant testified that he was responsible for issuing the

tickets to Plaintiffs and tickets to Empire and he did not know of the connection between Empire and

Plaintiffs (.Tr 98) He further testified that the tickets issued to Empire were not issued in reprisal for

activities at the Property but rather were based on complaints received from a constituent living in the

vicinity of Empire on or about September 28, 2007 (Exhibit C)(Tr 99 & 105) It was also

established at the hearing that the Empire facility is located approximately 20 miles away from the

Property (Tr 75, 77 & 106) In sum, the Tickets \\ere not issued in bad faith or to harass the

Plaintiffs

12
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POINT II

PLAINTIFFS LACK STANDING

Plaintiffs lack standing because this Court cannot grant them relief lhai would redress the

alleged harm bven a completely favorable decision by this Court, which would enjoin the

prosecution of the Tickets, the issuance of additional tickets and forhid any Town efforts to impede

construction, would not redress Plaintiffs' alleged injury (their inability to continue construction) since

the STB cease and desist order (October 12 Decision) is still in effect and will not allow construction

It is an "irreducible constitutional minimum of standing" that (I) the plaintiff suffer an injury

in fact, which is "an invasion of a legally protected interest which is concrete and particularized and

actual or imminent rather than conjectural or hypothetical", (2) there be "a causal connection between

the injury and conduct complained of so that the injury is "fairly traceable to the challenged action of

the defendant and not the result of the independent action of some third party not before the court'1,

and (3) it be ''likely, as opposed to merely speculative, that the injury will he redressed by a favorable

decision" Lujanv Defenders of Wildlife, 504 U S 555, 560 (1992), Zicmba v Relt. 409 F 3d 553,

554 (2d Cn 2005). N Y Coastal P 'ship, Inc v United States DO/, 341 I- 3d 112, 116 (2d Cir 2003)

•'Without a plaintiffs satisfaction and demonstration of the requirements of Article III standing, a

federal court has no subject mattcrjunsdiction to hear the merits" of a plaintiffs claim Cent States

Southeast & Southwest Areas Health rf Welfare fund v Merck Medco Managed Care, L LC, 443

IT 3d at 181 ("Where the relief sought \vould not resolve the entire case or controversy as to any

party, but would merely determine a collateral legal issue governing certain aspects of pending or

future suits, a declaratory judgment action falls outside the constitutional definition of a 'case1 in

Article III ") Set also, ,/enkw v United States, 386 I- 3d 415 (2d Cir 2004)

13
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The Second Circuit has denied standing when the court could only speculate whether the

remedy plaintiffs sought would redress their purported injuries *V Y Coaxial P 'ship. Inc v United

States DOIt 341 F 3d 112 In N Y Coastal, the Plaintiffs sought to compel the Department of the

Interior to implement the Fire Island Interim Project ("FIIP"') or lake affirmative steps to combat shore

erosion on Fire Island Id The Court held there was no indication that implementation of the F1IP

would ameliorate Fire Island's erosion problems and denied plaintiffs* standing because the remedial

effect of the requested relief was speculative Id at 116

Plaintiffs have only made conclusory allegations about the impact of Defendant's actions in

issuing the Tickets They claim that "Defendant's actions have a direct and immediate impact on the

construction and operation of the Brookhaven Rail Terminal and impose actual concrete injury upon

Plaintiffs (Complaint |36) and that they have "suffered and, absent preliminary and permanent

injunctive relief, will continue to suffer irreparable harm by reason of Defendant's improper conduct "

(Complaint, 'J50) They further allege that Defendant's illegal actions have and will cause them

economic harm due to the construction delays for the Rail Terminal Based on these alleged illegal

actions and irreparable harm, they are requesting that this Court enjoin the Defendant from (a)

prosecuting the Tickets, (b) issuing more tickets, and (c) ''taking any other action to interfere with or

obstruct Plaintiffs' construction and operation of the Brookhaven Rail Terminal"

However, the construction delay and attendant harm are not due to the actions of Defendant

Plaintiffs' witnesses testified that construction has stopped based on the ceuse and desist mandate set

forth in the STB October 12 Decision Moreover, Plaintiffs* witnesses conceded there is nothing in

the tickets directing them to stop construction (Tr 41 & 74)

Thus, even if Defendant were to concede (which it docs not) that Plaintiffs had suffered an

injury-m-fact at the hands of Defendant that was fairly traceable to the challenged action, there is no

way that this injury could be redressed by the requested relief This Court expressed a similar concern

relative to the third prong of Plaintiffs1 Order to Show Cause when it noted 'you may not even have a

14
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case in controversy before this court as far as that request for relief Because at this point everything is

very hypothetical M (Tr 122)

Based on the foregoing, Plaintiffs have failed to satisfy their burden of establishing standing,

and therefore this Court should decline to exercise subject matter jurisdiction over their claims

POINT III

PLAINTIFFS HAVE FAILED TO MEET THE REQUIREMENTS
FOR A PRELIMINARY INJUNCTION

A pi eh mi nary injunction is an cxtiaordinary remedy that should not be granted as a routine

matter See Ticor Title Ins Co v Cohen, 173 F 3d 63 (2d Cir 1999), JSG Trading Corp v Tray-

Wrap, Inc, 917 1; 2d 75, SO (2d Cir 1990) A party seeking a preliminary injunction generally must

demonstrate that he or she (a) will suffer irreparable harm in the absence of the requested relict, and

(b) either (I) is likely to succeed on the merits or (2) there arc sufficiently serious questions going to

the merits and the balances of hardship tips decidedly in the movant's favor See Latino Officers Am 'n

v Safir. 170 F 3d 167, 171 (2d Cir 1999), Jackon Dairy. Inc v HP Hood & Sons, 596 F 2d 70 (2d

Cir 1979) Where a private party seeks to enjoin enforcement of slate power, the public interest must

be balanced against the private interest asserted by the plaintiff Brody v Village of Port Chester, 26 \

F3d288(2dCir 2001)

There must be an "extraordinarily pressing need for immediate federal equitable relief"

Law\onv Cay of Buffalo. 52 Fed Appx 562, 563 (2d Cir 2002), Diamond "D" Const Corp v

McGowan, 282 T 3d 191, 198 (2d Cir 2002)

As noted above, there is no need for immediate federal equitable relief here because Plaintiffs

cannot resume construction of their rail facility even if granted an injunction In addition, as set forth

below, Plaintiffs have neither sustained nor alleged irreparable harm, nor are they likely to succeed on

the merits Therefore, their request for a preliminary injunction must be denied

A. Plaintiffs Have Failed To Establish That They Have, Or Will, Suffer
An Irreparable Harm If This Application Is Not Granted By The Court
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The showing of irreparable harm is the "single most important prerequisite for the issuance of a

preliminary injunction" Bell& Howcll v Masel Supply Co , 719 F 2d 42,45 (2d Cir 1983) The

mere possibility of harm is not sufficient the harm must be imminent and the movant must show she

is likely to suffer irreparable harm if equitable relief LS denied JSG Trading Corp * 917 I'2d at 80

Nor will a preliminary injunction be granted if the movanl can be compensated adequately by money

damages Borey v National Union Fire fas Co , 934 F 2d 30, 34 (2d Cir 1991)

1. Plaintiffs1 Right To Defend The Tickets In a Local District Court defeats their
Irreparable Harm Argument.

The ''cost or inconvenience of having to defend against a single criminal prosecution1' does not

establish the sort of irreparable injury that would permit state interference in state proceedings

/•'eenck v Sudoimk, 816 F Supp 879 (SONY 1993) (quoting Younger, 401 U S at 46) Indeed, this

Court has held that a party who has an opportunity to redress his federal claim in state court cannot

establish irreparable harm Hart v Fetder, 2007 U S Dist LEXIS 89915 at *5 (EDNY 2007)(almg

Lu&k v Vill of Cold Spring, 475 F 3d 480, 485 (2d Cir 2007)).

While Plaintiffs sought to attach great significance to the fact that they were issued criminal

violations, (Tr 73), the mere fact that they arc being subject to criminal prosecution docs not establish

irreparable harm

2 Plaintiffs' Circumstances are Not Similar to the Coastal or BSOR cases.

Plaintiffs have pinned much of their hopes of demonstrating irreparable harm on what

they have described as the remarkable similarity of their case to a recent Second Circuit ease, Coastal

Distribution. LLC v Town of Baby Ion, 2\ 6 Fed Appx 97. 100(2dCir 2007) {''Coastal") and Buffalo

Southern Railroad, Inc Village of Croton on Hudson, 434* Supp 2d24l (SONY 2006) ("BSOR")3

3 The Coastal case has been modified to the extent that STB recently ruled that Coastal was not acting as an Agent
of New York and Atlantic Railroad and, as a result, the STB "does not have jurisdiction over Coastal's dUivilies,
and the federal pre-emption in section 10501(b) docs not apply See Town of Babylon and Pinelawn Cemetery —
Petition for Declaratory Oi der STB Finance Docket No 35057.2008 WL 6488488 (STB February 1, 2008)

16
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ft 16 clear that Plaintiffs have not demonstrated facts remotely similar to those set forth in Control or

BSOR In Coastal, the Town of Babylon issued a stop-work order and attempted to close a rail

facility that was already operating Coastal, 216 Fed Appx At 99 The Second Circuit held that it

was not clearly erroneous for the District Court to find that Coastal's relationships would be

permanently harmed by its inability to assure customers that its business would be ongoing Id at 100

In BSOR, there was an existing rail facility in operation and the plaintiff rail entity alleged that

eminent domain proceedings instituted by the Village would foreclose its ability to do business in the

area entirely and would cause the loss of a potential business and customer goodwill BSOR* 434

F Supp 2d at 247-48 The Court specifically noted that such factors had been held to constitute

irreparable injury in the analogous Coastal case Id

In this case. Plaintiffs have a business plan to transport rock and stone by rail to deliver better

pricing in a competitive market (Tr 54-55) However, unlike Coastal or BSOR there is no ongoing

operation nor have they begun to provide a service or product to customers

This Court is not the first venue in which Plaintiffs have advanced their vacuous argument for

irreparable harm The STB considered and rejected Plaintiffs' claims of irreparable harm, explaining

that Plaintiffs' ''claim of opportunity costs and constructions costs are strictly monetary in nature "

Alleged monetary damages, even if proven do not constitute irreparable harm (JE-1, Tab 6, Exhibit

C, p 6) (citations omitted)

B. Plaintiffs Have Failed To Establish That They
Will Succeed on the Merits of Their Claim

Plaintiffs argue that regulation of their activities is preempted by ICCTA This Court should

review Plaintiffs' preemption arguments in light of the strong presumption against preemption

"Preemption analysis begins with the 'presumption that Congress does not intend to supplant state

law '" AGG Enterp v Washington County, 281 F 3d 1324, 1327 (9lh Cir 2002) Florida Kasl Coast

Railway Company v City of West Palm Beach, 266 F 3d 1324(111"1 Cir 2001) (there is a presumption

17
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against preemption iccognizcd by the U S Supreme Court) Reliance "on the preemption against

pre-emption limits 'congressional intrusion into the States1 traditional prerogatives and general

authority to regulate for the health and welfare of their citizens "' Id at 1328 (citing City of Boerne v

Mores. 521 U S 507, 534 (1997))

a The STB has rejected the merits of Plaintiffs' Arguments.

As set forth below, Plaintiffs arc unlikely to prevail in their argument that the STB will treat

them as an exempt "spur" and as such will not ultimately prevail on the merits of their substantive

claim

Plaintiffs have argued that the rail facility is likely to be deemed a "spur" track, which is

subject to STB jurisdiction but does not require construction approval Specifically in their

submissions to the STB, they have claimed "the proposed use of the track would not require prior

Board approval tor construction under 49 U S C 10901 or operations under 49 U S C 1Q902(a) but,

rather, qualifies for the exception from the Board's entry/exit licensing authority in 49 U S C 10906

because the track has some of the characteristics of "spur" track and would be used as a

"disconnected" ancillary '"spur" of an existing carrier. U S Rail " (JC-1. Tab 6, Exhibit B. p 3)

Defendant maintains that "the proposed track, is cither a line of railroad subject to the Board's

licencing requirements because it would be an invasion of new territory, or else "private" track not

subject to the Board's jurisdiction " (JB-1, Tab 6. Exhibit B, p 4) Defendant further contends that

the track in question cannot ''be characterized as ancillary ''spur" or switching track because it is not

adjacent or ancillary to U S Rail's existing rail operations, which are located hundreds of miles awuy

from Brook haven in Ohio Id

The STB was required to examine the likelihood of Plaintiffs* "spur" track argument on the

merits when it decided Plaintiffs* petition for a stay of the October 12 Decision The S FB concluded

18
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that the subject track is likely to be characterized as 'a line of railroad"4 because the ''purpose of the

proposed construction and operations appears to be to allow U S Rail to serve new shipper; and noted

that the track cannot reasonably be viewed as used tor a purpose ancillary to the service that U S Kail

is already authorized to provide, as the proposed construction and operations will be located hundreds

of miles from U S Rail's existing operations in Ohio (Id alp 4)

b. Plaintiffs did not present proof of rail construction.

In order to have this Court seriously consider that Plaintiffs are seeking construction authority

from the STB, they should, at a minimum, show evidence of rail construction Given the Plaintiffs'

checkered past with the STB, u healthy dose of suspicion about its motivations and representations is

warranted Among the Plaintiffs are entities, Suffolk and Sills, that made application to the STB for a

certain type of exemption from SIB construction authority In seeking to withdraw that application,

Suffolk and Sills represented that they never undertook any construction of rail facilities at the

Property (JE-1. Tab 6, Exhibit C, p 1) Sills made this representation in mid-August, 2007 even

though it had already signed the Excavation Agreement on August 7,2007, pursuant to which, railroad

construction was to occur (Exhibit 10) The STB allowed Suffolk and Sills to withdraw their

application based on this false representation (JE-1, Tab 6, Exhibit B, pp 1-2) When the S I'B

became aware of the nature of the activities of Suffolk, US Rail and Sills, it issued the October 12

Decision mandating that Plaintiffs cease all construction activities (JE-1, Tab 1, Exhibit A)

Now this Court is being asked to enjoin local code enforcement efforts based on Plaintiffs*

representations that it intends to construct a rail facility I lowever, the documents presented to this

Court clearly demonstrate that the past pattern of misrepresentations continue '1 he documents

* In reaching this conclusion, the STB noted that "[t]hcrc arc three types of railroad track (1) railroad lines that are
part of the interstate rail network, which require a Board license under 49 U S C 10901 to construct or acquire and
operate , (2) ancillary track, such as "spur," "industrial" or "switching" track, which does not require prior
authorization from the Board to construct or remove under 49 U S C 10906 , and (3) so called "private" track,
which is not part of the national rail transportation system or subject to the Board'sjunsdiclion because the track is
not intended to serve the general public State and local regulation is fully applicable to private track " (JF.-I, Tab
6, Exhibit B.p 2)
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introduced into evidence at the hearing do not establish an intent to pursue 'rail construction" rather

they starkly demonstrate that US Rail's involvement at the Property is a mere subterfuge by which

Plaintiffs seek to cloak themselves in federal preemption to avoid state and local oversight of their true

business venture — a lucrative sand-mining operation

US Rail's involvement in this sand-mining scheme is governed by three documents that were

introduced at the hearing (a; a ''Railroad Operating Agreement and Property Lease", (b) an

Excavation Agreement, and (c) the unsigned Proposal The first document, the Agreement, is a lease

for a 2 8 -acre industrial site, for a 30-year term for the whopping annual rent of $ 1 ,000 Under the

terms of the Agreement US Kail has no obligation to pay property taxes and was paid a signing bonus

of $10,000 The second document, the Excavation Agreement, allows Adjo, the general contractor

(and partner in Sills) to sell sand it excavates from the Property and be paid from the proceeds of the

sale of the sand up to $3.000,000 plus a 25% fee or all of Us costs ( Exhibit 10) For its part. Sills gets

up to $6,000,000 plus a 50% fee (Exhibit 10) The third document. The Proposal, is an unsigned

document that contains specifications for a rail construction and indicates that it is a '"Bid To Sills

Koad Really" (Exhibit 10)

Plaintiffs claim that the Proposal has been incorporated into the Excavation Agreement (Tr 39)

(even though neither document contains any reference to the other) and further claim that these

documents evidence US Rail's obligation to construct a rail facility (Exhibit 9 & 10) Mall, US Rail's

President and CEO, testified that he was making payments 10 Adjo for construction, he produced no

proof of these payments at the hearing (Tr 42) Mall was so ignorant of the details of the transactions

occurring at the Property that he initially testified he was unaware of the provisions of the Excavation

Agreement by which Adjo was paid from the proceeds of the materials that were mined from the

Property (Tr 42) When presented with the text of the Excavation Agreement, Hall acknowledged

that it appeared that payments were being made for sand mining but could not confirm that this was

the payment arrangement (Tr 44)
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Hall's testimony and the three documents Plaintiffs offered into evidence present a very clear

picture US Rail, the STB-ccnil'icd Class HI rail carrier, which is allegedly constructing a rail facility

thereby affording the parties the protection of federal preemption, has only a nominal role in the

Property as evidenced by a sham agreement under which it pays $1,000 a year to rent 28 acres of

prime industrial land with no obligation to pay property taxes This Court is also asked to believe that

US Kail would obligate itself to pay for the $5,450,000 of rail construction improvements and

equipment in the Proposal even though its lease for the Property could be terminated on 90 days notice

and there is no express provision for repayment of the 55,450,000 in construction improvements and

equipment (Exhibit 7,1(3(b))

While the Agreement, appears not to make economic sense, when you consider the very

lucrative arrangements that Sills and Ad|o (a partner in Sills) have negotiated based on their ability to

sand-mine at the Property without any stale or local oversight, this arrangement makes complete sense

As the Second Circuit has noted, the equitable powers of the Court should "never be exerted in behalf

of one who has acted fraudulently, or who by deceit or any unfair means has gained an advantage "

PenneCom 1$ V v Merrill Lynch & Co . Inc. 372 F 3d 488, 493 (2d Cir 2004) (quoting Bum v Heaih,

47 U S 228, 247 (1848)) Along the same lines, this Court is being asked to sanction an abuse of the

federal railroad preemption doctrine in order to further Plaintiffs1 thinly-veiled scheme to avoid

legitimate local land use and sand-mining regulations

C The October 12 Decision docs not represent an assertion of jurisdiction over the facility
by the STB.

Plaintiffs have argued that the October 12 Decision represents an assertion of jurisdiction over

the rail facility by the STB As a result, they claim they are likely to succeed on the merits of their

claim that the rail facility falls within the purview of 49 U S C §10901 (a), and thereby preempts any

local code enforcement efforts This argument is directly contrary to the STB's October 12 Decision,

s At the present time, US Rail rents the Property at no cost because it was paid a $10,000 signing bonus
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which has directed Plaintiffs to cease from conducting rail construction and either obtain authorization

from the STB pursuant to 49 U S C 10901 (a) or obtain an STB decision finding that such activity does

not require S'l U approval

Until such time as Plaintiffs receive such direction from the STB, the STB has not asserted

jurisdiction At this point, the only thing which the STB has ''asserted" is that if Plaintiffs intend to

pursue "rail construction" they must apply to the STB and obtain approval or an exemption

In making this argument. Plaintiffs rely heavily on the BSOR case However, BSOR is readily

distinguishable from this matter in numerous material respects In BSOR. Plaintiff rail entity sought to

restrain the Village from continuing an eminent domain proceeding that would force operations at the

site to cease BSOR, 434 Supp 2d at 254 Here operations at the site have ceased due to the STB's

October 12 Decision Unlike BSOR, where Plaintiff sought enjoin on eminent domain proceeding that

would close its operations, the Plaintiffs here must merely defend ordinance violations in local District

Court and are free to raise, as a defense, the arguments they have ai lieu la ted in this proceeding

In BSOR, the Village interposed the argument that BSOR was not really a ''rail carrier" - at

least, not in the part of the world Id at 250 The Village argued that BSOR "was not a rail carrier in

this part of the world" because its "proposed operation is an attempt to acquire or operate an "extended

or additional rail line" without first obtaining the necessary operating authority " Id at 251 This

argument, which is very similar to the arguments that STB has considered about US Kail's its

likelihood of success, was not, however, presented to the STB On the other hand, in this matter the

argument that US Rail is not "a rail carrier in these parts'1 has been presented to the STB and the STB

has found, in unequivocal terms, that what US Rail is attempting to do is to extend a line of railroad,

something which they cannot do until they apply for and receive STB approval (Jh-1, Tab 6, Hxhibit

C, PP 4-6)

An additional distinction is that in BSOR, the Court declined to delve into whether BSOR was

actually looking to extend a 'Mine of railroad" (the position advanced by the Village) because the site
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was subject already to STB jurisdiction, in part, because the BSOR was operating from a yard that

would be considered a '"facility" under ICCTA Id at252 The facility in question contained 1,600

feet of spur track, which intersected with the main line at the edge of the property and contained a

warehouse connected to the spur that allowed the spur to be used us u "trans load ing facility " Id nt

244 As such, transportation by rail earner was immediately possible Here, there is only vacant land

for which Plaintiffs may seek construction authority from the STB An existing rail facility docs not

exist

There is, however, one significant similarity between this case and BSOR that this Court should

consider and follow In BSOR, the plaintiff sought to enjoin "the enforcement of Village 'zoning

laws, permitting and pre-clearancc requirements and other local ordinances and regulations that

could interfere with its operations '" Id at 249 (emphasis added) That request for mjunctive

relief was not granted Id at 256-57 Here. Plaintiffs arc essentially asking for the same injunctive

relief by seeking to enjoin the (a) prosecution of the Tickets, (a) issuance of further tickets and, and

(c) taking of any other action to interfere with or obstruct Plaintiffs' construction of the Rail Terminal

As in BSOR. this request for mjunctive relief must be denied

D. The Equities Balance against an Injunction

Plaintiffs face a very simple result if an injunction does not issue they will be required to defend

the prosecution of Tickets in local District Court During those proceedings they are free to raise as

defenses the federal preemption arguments they raise in this matter Defendant, on the other hand,

faces a more difficult result if an injunction is granted its hands will be completely tied when it

comes to dealing with Plaintiffs even though, as has been widely reported, Plaintiffs have clear cut 18

acres of trees and sand-mined thousands of cubic yards of material from the site (JH-I, Fab I, Exhibit

D, Exhibit B) On balance, Defendant and (the public's) interest should outweigh those asserted by

Plaintiffs
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£. The possibility of Harm to other Interested Parties and to the Public Interest in General
Should be Considered in Deciding whether to Grant the Preliminary Injunction

This court should consider the possibility of harm to other interested persons from the grant or

denial of mjunctive relief Liddyv Cisneros, 823 F Supp 164, I77(SDNY \993) (citing

Steimicarbon, N V v American Cynamid Co , 506 T 2d 532, 537 (1974)) (determination of propriety

of injunction ''cannot always be made simply by reference to the interests of the parties bcfoie the

court") (quoting Virginian Ry Co v System federation, 300 U S 515,552. 57 S Cl 592.601

(\917)), Standard & Poor's Corp v Commodity Exchange, Inc. 683 F 2d 704,711 (2d Cir 1982))

There is a very legitimate public interest in ensuring that the integrity of Defendant's

local land use regulations, to the extent not preempted by federal law, are maintained As the

STB has noted in the October 12 Decision there is a possibility that the facility in question would

be found to be a "private track," in which case, which is not subject to STB jurisdiction and to

which state and local regulation would be fully applicable (JE-1, Tab 6, Exhibit B, p l.n I)

Since Plaintiffs did not apply to the STB for construction authority prior to commencing their

work, there is no way on knowing whether federal or state and local law would apply

Moreover, notwithstanding any claim of federal preemption the Second Circuit has held in Green

Mounlauftinax. local authorities may continue to exercise "traditional police powers," provided

that the regulations protect public health and safety, arc settled and defined, can be obeyed with

reasonable certainty, entail no extended or open-ended delays, and can be approved (or rejected)

without the exercise of discretion on subjective questions Insofar as the he ordinances on which

the Tickets are based could still be found to be permissible health safety and welfare regulations,

it is in the public interest not to enjoin Defendant's enforcement efforts and allow a local court to

make this decision

1404 F 3d 638.645 <2d Cir 2005)
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Plaintiffs have articulated their public interest argument to the STB in their petition for a

stay of the October I2 Decision In addressing this argument, the STB noted that ''[wjhile

petitioners cite the need for more freight facilities on Tx>ng Island, the October 12 Decision does

not prevent the facility from being constructed once appropriate approvals are obtained Thus,

any potential public benefit could still be realized Instead, the public interest is better served by

precluding the potential evasion or misuse of the Board's processes that could result from

allowing the construction and operations proposed here to proceed without the license and NEPA

review that appear to be required " (JE-1, 1 ab 6, Exhibit B, p. 7) That rationale is equally

compelling in the current context

CONCLUSION

For the reasons set forth above. Defendant Town of Brookhaven respectfully submits that the

evidence in the hearing record warrants a denial of Plaintiffs' request for a preliminary injunction

Dated Huntington. New York
March 31,2008

Respectfully submitted,

LAW OFHCES OF
MARK A CUTHBERTSON

I si Mark A Cuthbcrtson

Mark A Cuthbcrtson (MC-7751)
Attorney for Defendant Town of Brookhaven
434 New York Avenue
Huntington, New York 11743
(631)351-3501

To Charlotte A Biblow, Esq
Attorncv for Plaintiffs
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RAILROAD OPERATING AGREEMENT AND

THIS AGREEMENT is made by and
LLC, a New York limited liability, company, ---„««
.Underhill Boulevard, Syosset/New York, hereirTdfteff!*l̂
U S RAIL Corporation whose address is 7846'
"Toledo, Ohio 43617, hereinafter "LESSEE"1,
"PARTIES"

THE PARTIES AGREE AS FOLLOWS:

1. LEASED ASSETS.

Lessor hereby leases to Lessee, upon the terms^Jj
of this Agreement the real property lri
described on the attached Exhibit #'1, (ttfe.VbS „
for the purposej of operating a commbn- earfleî r
transload facility. Including but nof
assets:

(a) All tracks,, switches and connectingjtfjgck£|
connected property, or any other' ̂ of̂ '̂̂ M
connected with the running, operatrng^or ĵ
customers1 of the Lessee, and all
property used, connected or related tcHHe£
the railroad, including all buildings depri
#lto be built by the Lessee and cons"
and satisfaction of Lessor;

(b) All transferable governmental permits, ;cc
approvals and licenses owned or
connection with the Leased Assets;

A:



(c) All rights', r benefits and privileges
connection with the Leased Assets
grantor, licensors, lessor or franchiser̂ jpriin
capacity, arising out of or under any cp
franchise, right-of-way, license.or leate,
the Leased Assets; , . ->

(d) All leases,, easements, licenses, rigti
interest* in 'real property owned, leased^
or otherwise held by the Lessor.In*™ qoftR
operation,'use or enjoyment of the

•^ . • *

and ;

(e) All utility i service contracts in qonj
operation,! use 6; enjoyment of
(includinĝ  without (Imitation, public
crossing agreements, and pipeline,
and other Utility service agreements]

2. LESSEE'S RIGHTS;

(a) Effective on the date of execution
Lessee will have all- rights,' free
interference or hindrance from1 the;
affiliates, employees, or any entity confiii
them, to: ! .

(i) To fully and completely use all L$OJ
lawful purpose;

i -""f

(ii) To operate the Leased Assets.a? o
railroad or other'legitimate b.Usin
the operation of-a common

»"-r ^•fKbf1'rt h_



'<"..'* '. . -v l 's*4>'*., »;"_'-J'i

• - * , , ^try*
(iil) to receive and demand paymertf7Qt£rdi|

customers; and

(ivj To receive and demand
leases, rentals or repair services..

(b) At any time during the term of the.
enter into dn agreement with an
that will handle the actual
Leased Assets as a common carrierfra
however, that Lessee shall remain ,
performance of such day-to-dqjĵ  \
accordance with thte Lease.

TERM AND RENTAL PAYMENTS.

(a) Term: Subject to Seqtion 3(c)
Agreement shall be thirty
2007. Thereafter, this Lease will
additional periods of ten (10) years ^
gives written notice of its intention "to '̂"
to the Lesspr at least one (1) year prio£
the Lease.1

(b) Base Rent: Lessee will pay annual
one thousand dollars ($1,000] per
this Lease, including any renewal

(c) Eariv Termination: Lessor may termi
time upon ninety (90) days
Lessee. In the event of such
promptly upon receipt of Lessee's
Lessee's reasonabte costs of
of moving lessee's eaui



INDUCEMENT TO LESSEE.

In order to Induce Lessee tp enter In to this
to pay Lessee upon execution of this
Thousand Dollars ($10,000.00). Lessee
this payment by lessor for services
and credited to Lessor for engineering* ?gr -

services provide in connection with the consfijufeti
track on the Leased Assets.

OWNERSHIP AND USE.

(a) The Leased Assets shall be the exclusive';prfjpg
except for. Lessee's rights to use them "
operations.under this Lease. '"'"-'

i _
(b) Lessee shall keep all Leased Assets^af^alj; 2

clear from'ad liens and encumbrance&yrijS,
by Lessor, (lessee shall give Lessor fmm4£(8tg<
such attachment or other judicial ptocesls a
the Leased Assets.i

(c) Lessee shall use the Leased Assets 1n:a:<^FgfOJ:

manner arjd shall comply with all f- -*-'**ilt-'J11

railroads and all other applicable
make any alterations to the

(d)

decrease the value of said Leased Asse&Wtth<g
prior written consent.

Lessee may not sublease any of the
Lessor's prior written consent.

(e) Notwithstanding anything to the
Lease, Lessee's use and occupation
shall be solely for the purpose..
necessary; to provide for the movemnt 9



the loading and unloading
requested-by the Lessor or a customer
premises and to fulfill Its obligations
hereof. Lessor retains all rights Jo
occupy the Leased Assets for Its
Lessee agree to execute and
to this Lease or such other
necessary or desirable to evidence
respective! rights hereunder to use
Leased Assets,

NOTICES.

Lessee, at its own cost and expense,
preparing and filing all notices. If any, with
that are required by the United States
Board, the Federal Railroad Administration/
federal government agency or administra!jy,4;jtj
jurisdiction over the operation of the} *»'«-̂ --*"*&»»
its assignee.

7. REPAIRS AND REPLACEMENTS.

Lessee shall keep the Leased Assets in good q
Lessee's own jcost and expense, 1
replacements where necessary. All such,
immediately become the property of Lessor.1

& INSURANCE.

Lessee, at Lessee's own cost and expbnle,;ĵ l|
Leased Assets against casualty, fire, antlryStfd^
amount of $2 million, and obtain publicMiâ ilĵ ?̂
minimum limits of $1 million per person1/ $5tffiHJj

^ ijr,*tott«

.»_ l* f f̂ Q*;*



for bodily Injury .and $1 million for property%ffi
form and with the insurance co
satisfactory to Lessor. All insurance policjef ;
Lessee and Lessor as insured, and copies
receipts for the. payment of premiums
Lessor. Each lidbility policy shall provide thairal[:
on behalf of Lessee and Lessor as their "
appear. Each insurance company shall
Lessor 30 day'is prior written notice
cancellation of dny policy.

9. IA2C1* ' *.-
»* ;,-- 'r£& *Sfcf,V"

' -Vv^£^fti88rfeL\ ,

Lessor shall pay when due all taxes imposed wit̂ rpsliM l̂tjSe^ -t
Leased Assets during the term of the Lease/q
income taxes.

10. INDEMNITY.

Lessee assumes: liability for and shall inderriVilty le<
losses, damages, claims, suits, costs; /J^p
disbursements, including iegal expenses, inpufted
any way relating to the use of the L
indemnities contained In this section shall̂
the termination of this Lease if
occurrences during the term of this Lease:

11. INSPECTION. !

i T

Agents of or the Lessor may at reasonoble '̂fi
premises to inspect the Leased Assets and'tbf ?Mariri
the Leased Assets are being used. * * ' - . -

12. REPRESENTATIONS AND WARRANTIES OF



- . ' • • • - ..- • ,. -V = # * • * * • . • - • ..-

• '*<V* »fcV«.
• l .r * '"/T'^fej^

Lessor represents and warrants the followlrigvt$b# tmef "**
*« £

(a) Status of i Lessor. Lessor is a. New
company duly organized, validly
standing ,under the laws of that",Stat$;̂ criT|f
property authorized, according ;to |̂b'
Agreement, and duly adopted Resbiut]|||̂
and carry out the transactions GohjfeAjfw
Lease. •

(b) Authority. When executed, this Leas*
valid, and binding obligation of Lessor.,!

(c) Absence iof Undisclosed Liabilities..
or hpve reasonable grounds to
assertion against Lessor, of any
would impair Lessor's ability to
impair Lessee's ability to use
operate a railroad.

(e)

Title to Properties. Lessor has good
to all of'the Leased Assets,
pledge, lien, encumbrance, security i
other than the encumbrances set
this Lease. Further, except as set forth;'i.n;thisr
are no imperfections of title that V
marketability of title of Lessor's --^-^
Lessor to lease the Leased Assets to Le&seei}

Status of Contracts. Lessor has,
knowledge, complied with all
contracts described in this Lease, if
contract} and commitments to
the extent non-compliance
adversely affect Lessor's



(f) Taxes. All 'personal. property taxes qnd.otht
- nature assessed against Lessor
are fully paid by Lessor when due
execution of this Lease.

No Tax Disputes. Lessor is not involved irt
any tax authority on the amount pf
received; any notice of any deficiency'
indicatforj of deficiency from any^
disclosed to the Lessee to this L'ease
forth in Exhibit #2 to this Lease. '

(g)

[hj Litigation or Insolvency Proceedings.

(i) Litigation. There • are no actions
investigations, or legal, admiriistrtr
proceedings pending or to *
knowledge, threatened or likely-to
against Lessor or relating to
Lease befor '̂gny court, govemrfj
other! body* including "dny
administrative forum, and" r
injunction, decree, or other si
court) governmental agen
entered against or served upon
aggregate, would materially
Lessor's performance of this Lease!"

pi) Insolvi&ncv Proceedings. Lessor, is nbt
proceeding by or against it in- anjj
Bankruptcy Code or any otheMosoK&fr
relief: act, whether state or'
appointment of a trustee',
assignee, or other simitar official
property.

(k) Labor Relations—Employees.



(i) Collebtive Bargaining Aareemeftt&iLT
collective bargaining agreementsj:eu
between Lessor and labor unions^pr
representing any of Lessor's employ
does 'not now exist and there
informal request to Lessor
for an employee election from
National Labor Relations Board

(ii) Employment' Regulations Compliant
material compliance with all'
state, and local laws and n
employment and employment
conditions of employment and _ _r>
and further, (a) there are no unfair;; I
complaints against Lessor pending.;!"'
and no such complaints have
there- is no labor strike, 'dispcitel
stoppage actually in progress
Seller̂  (cj no grievance or arbitral
are pending and no such dalrrî F9

and (d) Lessee will not incur any'jTabM
of any kind arising out of Lessor's
termination of Lessor's employees nor
claim by any of Lessor's emplbyefesjglf
employment relationship with LessqifiA

(Hi) Exclusion of Employee
acknowledges:
Lesseje does not assume any
Lessor whatsoever; and (bj 'Lesley
obligation to provide emplo1

such benefits as Lessee shall
employees in the exercise of Lessee^so



(I) Environmental Matters. To the best of
there is no Hazardous Material in, on,
property of the Leased Assets. In
presently pending or threatened
enforcement actions, investigations,
claims, demands, actions, or litigation'̂
environmental laws or regulations or -lifcr---'jj-
the presence of Hazardous Material,1

Leased Assets. Lessor makes no
representations or warranties, but
that neither Party is required to
satisfied with the environmental
conducted by or on. behalf party in accorcl
Agreement. For purposes of this pqfajr|f
"Hazardous Material" shall mean*any%$e-
waste or sbbstance (including without* If SSifq;
and petroleum products) which Is -̂ rejg
applicable local* state, or federal — -iA-L-*te

regulations.

(m) ConditionJof Leased Assets. SubiecKtS?;

hereof, the following representatidrisv-are*
respect to .the Leqsed Assets: : ' ̂  "

(I) There are not any known
been disclosed to Lessee.

(ii) There| are no known outstanding
any health, building, or other gov
under the Occupational Safety raria
and/br under the Americans
having jurisdiction over the opera|fph;f
Assets and/or the Lessor,
violation of any federal, state,
statutes, regulations,
environmental regulatory requiremnts-** * "

10

y&*"*
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-^V-' W- \&r.~*£fte



(n) No Viotaiio'n or Breach. The perfornnancfe.pfe
not be in violation of any laws, statute$Jocql
state or federal regulations, court or
or ruling, nor is the performance of thisiegsfe;
the conditions or restrictions in -A*-^'
pursuant to any loan documents, v
is secured or unsecured other than as se
to this Lease.

(o) Broker's or Finder's Fees. No agent, "b
banker, person, or firm acting on
be entitled to any broker's or finder's ^€$7?
commission or similar fee directly or inc *
of the Parties in connection with the Leasedi

(q) Reliance. Subject to Section 14(c) 'of^tti
foregoing representations and
the Lessor, with the knowledge
Lessee is plbcing complete reliance on

f t ; . ; .-:.•
V> :.̂:»s,j - - ;v <y
tf.,c.-;i' ^ri
" • _ . * * ~ t

U-
. F& ' i-V - *"^ v ..i'-Ss^1 **-.'"/j

.

iijiii':>v,'-?

14. REPRESENTATIONS AND WARRANTIES OF LESSEE.

Lessee represents and warrants the

(aj Status of Purchaser. Lessee is an
organized,! vaiidly existing, and in gobd t̂qrv
the laws of that State; and, further/'is'pfopeijy^
according, to its Articles or Bylaws 'and "6y & d '
Resolution, to enter into and carry out She
contemplqted by this Lease.

(b) Authority. This Lease when
and binding obligation of Lessee,

IJ



•H > '

(c) Awarenessiof Lessee. Lessee acknowledge1* WSJ

(i) Lessee has had an opportun]ty';tp!;e»
Leased Assets and agrees to:

Is," subject to the remaining1

provisions of this Lease.

(li) Lessee has, either individually or
employees, sufficient
financial capacity, Lessee is <
the rtierlts and risks of leasing
pursuant to this Lease.

(d) Litigation. , There are no actions,
pending or, to Lessee's knowledge,
be asserted, against the Lessee, ,̂ . ff,
administrative agency, or other body t̂hal wj!
Lessee's ability to enter into this Leas&o t̂dp'dl
Leased Askets as a railroad as
judgment,'order, writ. Injunction,,
command! of any court or
been entered against or served
this Lease and/or the transactions
Lease.

(e) Broker's or! Finder's Fees. No agent,
banker, person, or firm acting on behalfrof Jessie
be entitled to any btoker's or finder's-fees oiS
commission or similar fee directly or i
of the Parties in connection with this Leas'e.

15. LIABILfTY FOR DAMAGE.

Lessee shall be responsible for any
Assets during the term of this lease and shall

12
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value of as much of the Leased Assets as
destroyed. On1 receipt of the, payment, lessor's
extent of the amount paid, assign to Lessee
may have with 'respect to the damaged
Assets under any Insurance.

Upon a failure tp pay rent when due or upoh;p/brea
other condition! of this Lease, or Lessee disfo f̂er-
Lessor shall have the right to terminate this.Cea}̂ ||
sixty (60) days | advanced written notlce/\|itft̂ ||
breadh other than the failure to pay rent \yHegrdue,
specifying the 'breach on which such teirnlndfil• • ^f i -j*. *

Lessee shall haVe adequate time, but not les f̂hqrv
days from the d'ate of such notice to cure!the"BreG
by Lessor. In tfre event this Lease is termlMt̂ g
cure the breach, Lessor shall have the rigtifcSL
remedies available to Lessee as are peirtiitted-by'lq^

••»-* v#r4 - >_ -i -.

17. GENERAL

(a) Lessee may not assign or transfer
otherwise)! any of Its rights or
except to-an affiliate 6f Lessee, or with
Lessor.

(b) Lessor may not assign this Lease without
other than to financial institutions
time, provide financing to the Lessor, iij con
the Leased Assets. * " ̂ 'fgjj

1 - >
(c) This Lease contains the entire

Parties, cannot be modified except
by Lessor-and Lessee, and shall

13



V '.'

* ' " +l $2*
parties and their legal representatives; ~heirs?isty
and assigns.

(d) This Lease can be specifically enforced.
•*

(e) The Interpretation and enforcement gf thj£l̂ ||
governed by New York law, and " " " " " " " "iJS"

(f) This Lease > may be executed in
counterpart constituting one and the sa

IB. Agreement Not To Compete.

From the effective date of this Lease until
the termination i hereof. Lessee will not,
written consent-of Lessor, own, lease,
provide railroad 'operating services at any,
Industrial side trdck or other railroad
County of Suffolk, New York. Lessee^
acknowledges the competitive value
contained In this. Section 18 and the
to Lessor from Lessee's breach thereof.
agrees that mor̂ ey damages would not
for any such breach by it, and that, in addition̂
remedies otherwise available to Lessor], Les^ofv'shaite
to equitable relief by way of •specific peffch^Qpe* IrjJL
otherwise if Lessee breaches or threatens lotlppdglgj
agreements contained in this Section 18.
legal proceedings to enforce or protect
Section 18, Lessor shall be entitled tojecoverJts::ca
reasonable attorneys1 fees) incurred in o

Lessee hereby submits to the jurisdiction of ppy/l
York State court located in the City of New.Yor
connection with, any legal proceeding^ brought.*!
enforce its rights hereunder. NotwithstancJin^%>H |̂
herein to the contrary, Lessee shall not' be:'lid6l&

14
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J

consequential special, indirect, exemplary' or'
damages other ithan actual damages arising^ yn
result of a breach of, its obligations under this Sĵ tioT

<-• -vs*•w i / -*

This Lease is executed on the dates set forth betowrdnd.
1 * ** " ***!*2

intend it to be effective as of the commencementfcf.tnefl
specified in §3(a). j

Bc^-'-c y*/*
K '•*

tt

-iy
-5i

Signature Page Follows)

: ^ .̂-^WHRl',- - - f . ^
.' •'4^-aBt-V * • •• -:-.v
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THIS LEASE HAS BEEN EXECUTED BY THE PARTIES
-BELOW INDICATED DATES AFTER THEIR RESPECTIVE S I < N T

Silts Road Really, LLC, Lessor

U S RAIL Corporation, Lessee

,By:
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THIS LEASE HAS BEEN EXECUTED BY THE PARTIES HEREE);
BELOW INDICATED DATES AFTER THEIR RESPECT1VFSIGN

Sills Road Really, LLC, Lessor

By:

US RAIL Cor
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EXHIBIT 1
Leased Assets

Etf" **"*jwci-'rf" TV&s^z, •
.- ,-5MflViW
"-jiS^e™* -
-'?li]?i£>pi ̂ **- ''> '. -x!i:¥w».dEt-#

Vbcnnt Lond-Silli Rood

S/WyC of Silb Road A &pr«i Oriv* South,
Vuphonlc^htewYorfc

,. / , j?J*i
663-3-1,27.0Q1,27 002, 27.003 A^7.0M .; r ^§^

7fM.3.2,30,31,3J.33,i4,3543& ' ' " ̂ ^ "

704-4.1*2 - .-^sswr^i*
704-s-i ft 2 • ^34;*^ "
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EXHIBIT 2 ,'.: 7>f^S?
Qualifications to Lessee's Representations;-. ''£*-!̂ * i& t̂

Section 12 (d). Encumbrances on the
Assets are subject to a first mortgage lien, secyring"d|t?i
principal amount of $5,300,000, in favor of KennedyfVriisiitT

Section 12 (g). Tax disputes. Lessee has asserted a
the real property tax assessment on the Leased Assets.

Section 12 (n). Compliance with other agreements, fxps*
delivery of the Agreement requires the consent of Xenri
Inc. ' ';• 'r;,-;'-'.^

., fc r Y. I iJS

18
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EXCAVATION AGREEMENT
-*>,•

AGREEMENT entered into w of the 7n day of Augim. 2007, unong ADJO COffrRACTINC,cfe;/iW / *'
New York corporation, haviiu ilar"""—* ~"— ~ft * ***** "—:~*—*~~i-i** —s.— «»_t.i.t.:si»f_a.
Yoifc 11716 (hereinafter referred
hiving hi principal place of burii
to as -U S Rail") and SILLS
principal plact of business at 485 Underbill Boulevard. Syouet. New York 11791 <)
as "Owner"). *^*£b"

WHEREAS, Owner hu acquired huid m die Town of Bnokhaven. Suffolk Count/,. -^ ™
more fully in Exhibit A hereto (die 'Subject Properties") and hu leased die Sobject riopeitietj
for the purpoie of constructing'ud opentiiig • nil tennfaat ("Rail Termintr) thereon but hu nSdiiei'jiuV ',"
rights to any miuendi which may be extracted from the Subject Properties; ?<$"' tj/jf/t

V I" «. „ .M.

WHEREAS, U S Rail hu contracted with Contnctor for the improvement of the Subject Properties na ne??it
InttilUtionoftheRallTenraail, * '-: ".'*?,'- ..

WHEREAS, m order to niciliMe die improvement of the Subject Properties end die installation
Termhul, the pardea daln to enter into en agreement wder which Oontractor will"
excavation and trie prepmtton of die Subject Pioperaer.

NOW THEREFORE, tor and fat conadenuwn of the mutual prariaei and benefits herein ooiiuii
pArdestgreeaiKt forth herem *

I APrXMNMENT; EXCAVATION PLAN.

U S Rail agnei to retain Contractor, on die tern* end cc^itiooiiet forth mthaAgieeinnit, to
on. and under the Subject PreperUw and to remove en materiela, and any products' *
maierfala ( collectively, "Bank Run"), ftom the Subject Propeniej Coonvtar "
conform to uuciatiuui on die Subject Properties during die Term hereof and.to
hereunder in oemplhmnn «ndi die excavedon and rite ureuiutUuu plan ha effect
"Excavation Plan"). For all excavation and ate prepgntfMwork hereunder,
recover, from die proceeds of the sale of Bank Run, the greyer of (i) $ 3^00^00'phutc
thereof for overhead, ten perceat (10%) diereof for profit and five percent (5%) uaVeef^ftK:
CcoUectively. the "25K ADowwce") or (li) all of Contnctor** Co**, as herehiafter friMsgy
Allowance; provided, however; that, with respect to Contractor1* Costs dm anT-***"** '
25% AltowmoethslI be tea percent (10%).

2. CONTRACTOR'S EXCLUSIVE RIGHTS; U S RAIL'S RESERVED RIGHTS.

Contnctor dull have the exdoafvo right to enter on die Subject Propertie* it uy and'aO'
tenn of thia Agreement to remove Bank Run for Connactert use in accordance hefewidt'I
10 itself the right to go on and we the Subject Properties, for any purpc^.wrthout
interference with die opetathm of Contractor However, neidia US Rail nor.OimeV ^tfl

grant, lease, or license, any rights »remove Bank Run ftwniheSi*jea Properties ttrwiy
Contnctor.

3. TERM AND TERMINATION.

(a) Tern. The term of Uni Agreement shad be deemed to bavr eommeneed-u
Agreement u act forth in the first patagnph on the fint page of tbi Agreemeal (tU~3_
•hall continue for a period of two (2 yean from the Effective Due of das Agrten*nt;(Sie
Agreemem nay be (emanated prior to die end of die Term m ~nrnirTrf
3(b)and3(c)

•» ' .:• 5 -f.. ^
-\ 3t5'"* -T •. "

< <
r.
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'• V. -' •" ' < • - *

(b) Terminalfon by U S Rail or Owner Ertber US Rsil or Owner miyierrrunale this Ag^menrupoA. sixty'' A *'
(60) day* notice to Contractor * * ? **" 'V?' x ' 1

 li

(c) Teimmabon by Any Party This Agreement may be temuaaied by any party upon oj\after^ne£-!.'?-?
occurrence of any of the following events- •• - ; "^\**^-f^'

(i) failure by any other party to make any payment due herrunderwithmten<]6)da)*aftaie*[^fV\V
written demand therefor: " - " - • * £ ? t' A

. ' j1^. -**
' . . t_ 54 tt . .

(11) breach by any other party of any of the other material terms or conditions
which U not cured within ninety (90) days after receipt of written notification thereof. j
that the ninety-day cure period shall be extended to account for any
impossible or Impractical by seasonal or weather conditions;

(iii) depletion of Bank Run reserves on the Subject Properties.

(iv) entry of an "Order for Relief* naming any other party as a "febW tfeder^Trtfe 11;<
Stales Code or upon the entry of • decree or order by a court having cocnpetenrjurii~i£cti» .
any petition fifed or action respecting such party directly involved in a reo>pm"zsn'tio, .arnnj
creditors compusinon, readjustment, ilaQidstion, dissolution, bankruptcy or tunui Klttf^DiidarTsnj^wnw .r-.^--
preseni or future statute, law or regulation, whether or not resulting in As arjp6mtnient,of a/reowJer?^^/';

i£y-!W

party in furtherance of any such action.

4. PRICING; PAYMENT; QUANTITIES.

(a) For BO Bank Run, Contractor Agrees to pay, or provide payment, to Owner ft) Six MilH
($6,000.000) (the "Base Payment") plus (u) fifty percept (50K) of the excess (tbV?£xeefs '"
any. of all Revenuw (as herehufler defined) over Comnetor's Expenses (as beiwnari&deffr
Payment ahsO be paid in installments as set fbfffa in Exhibit B hereto. The ExcesfTPayment
widun sixty (60) days following the end of the Term or earlier terminat OB of Ibis AgreenSent
Bank Run extracted from the Subject Properties shall be determined mmg-OwnerVicales •-
Subject Properties.

^Tf!*" '̂
WSrT&li

(b) For the purposes of this Agreement, (i) "Revenues*' sl^ mean the grass'RveniieijlBrm^.ntm
of Bank Run and *D other gross revenues derived from the excavation and sto-piq|fctm*pi^
Propernet and (if) t>oniractor's Expenses'1 ihiJJnwn all documented ttJ^rfCotttra^/infpei-
obligaiioBS under this Agreement ("Costi"), an allowance equal to twenty five pcrce'rit^H) pT}
(he Base Payment actually paid to Owner. Owner shall have the right from n'fnhto^m^l.....
Contractor's boob and records to confirm any taennmab'on of Revenues cr Contrftctc&jEkpefisex.* *

(c) Owner agrees to allow Contractor to remove an indetemunale quantity of Bank Run
Properties, with no annual or cumulative imximnra quantities, limited only by the* JP "
Excavation Plan and the depletion of Bank Run reserves on the Sulyect Properties.,

5 OPERATIONS; ROADS. MACHINERY AND EQUIPMENT.
\ . .

(a) Contractor agrees to perform all labor and provide all equipment necessary for, the' «,««
extraction, nfocesshig. loading, and hauling of Bank Run and to otherwise perform ft^oW/iaijom!;
this Agreement.

-*,

" •*-'
To

**-; f~ r ft- , f^*rj, m

~\ "ft^fe/• v^mi . * -. f
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,
(b) Contractor uid U S Rail will comult. confer, and cooperate in planning excavation of ibeiSubjeci ^
Properties and establishing stockpile or processing areas* and arranging brush and timber as'awded'fcr.-,
wh purposes "*v?"' '

(c) In order to obtain access to the Subject Properties, and to carry on he operations. Contractor sUftiave-\
the right to make use of and, if Contractor so desire*, improve all roadways nciw existing on'theJSybjed^ • ''
Properties, and shall hive the right lo build such additional roads as may be necessary for the ejtorwfiijCY^
processing, stockpiling and removal of Bank Run and to otherwise perform its'oMigationcx^aut.'/ -processing, stockpiling and removal of Bank Run and to otherwise perform its* obligations}
Agreement In maintaining, improving, or building such roads, Contractor may (uc^iaml, giii
from the Subject Properties Contractor shall not be required to pay for such maienals'io used'
not in use by Contractor shall be left in a condition at least as good as existed btfoKluse b)
under this Agreement. Contractor shall consult and confer with US Rail as to dw.location,>
standards of new roadj that tray be required, but U S MI shall not unreasonably wmhold,app
such new road. Contractor and U S Rail shall negotiate in good faith lo share,the costt^cohfflfifi
maintenance of any such roads that will be used to a significant extent by U S "•'•*---•*• -**•***-
use of such leads by Contractor and U S Rail Contractor and U S Rafl
roads aa either may require, at the coat ofthe party so requnlng, provided u^u«om«f par.
keys thereto. * -" " *; ''<\- • -1

•», • j "-1*1.-1

(d) Contractor shall have the tight to place on the Subject Properties machinery, equipment, Bank'Si^-
processing equipment, tool sheds, and other structures required by it m connection with its operatiansAwith
the flill right to remove all the machinery, equipment and structure within one hundred eighty (I "
after termination of this Agreement. " .

6.PERMITS;TAXES;INSURANCE * ;, ^ - .. ^

(b) Contractor shall be responsible, on behalf of Owner, for payment of and filing alt reports'and Rwrn^fi^ i ' *-
excavation or similar taxes relating to the Subject Properties. Ownersfaall be responsible ~for uVpeymeni'of" -' *i
and fifing all reports and returns for property taxes icfating to the Subject Properties. f*\ ~ l

* ,f
(c) Contractor shall be icsporaible for any (axes on any machinery, equipment, or structures that it owns?.1

(d) Contractor shall maintain w nil force and effect at all times during the term of tba.nv.w.«MH«;,^f-
msurance with reputable carriers insuring 17 S Rail. Owner and Contractor as toob"i&en&'ttfyjj$w*£!\-v, • '
against liability to third parties ariang fom Contnctw's operation c* to '- . ' \
with industry ttaxuhnu, for similar operation*. Prior to entry on the Subject Pnfterw '̂-CotttntS^s^l
provide U S Rail and Owner with cernffcatea evidencing the insurance required by thiif Section 6(d)''''"-' -1' * ' "

7 RECLAMATION : v V •-

On conclusion of operatioits of any ogmficam portion ofthe Subject Properties and on temmaJion^b/ lha"»-_- ~jf. f • ;
Agreement, Coatraaor shall perfemi at its cost any reclamation work required by uSe Excavation PUn,1}̂  '-^ V> - t * *#
law or under the applicable permits, and remove Contractor's machinery, equipment; and rtructure*. *£ ••-'I-lf--'^" * ' v^

8 COMPLIANCE WITH LAW '." '̂.."';'i " . ';.
*" - .' , .V* *•"**, ^

Each party agrees to comply with all applicable laws, statutes, ordinance!, and governmental jfle^sn^V^ *
regulations applicable to ne subject matter of thli Agreement U S Rail and OWBCT, chaff rtavc^d£nghTtt^.Y-' '" .*
inspect the Subject Properties, and to require Contractor to perform such tests as may be desired, »,conflnS'S'-' °': *
Comractor's comptiance with ha oblnntions under rh'i Section ' > ̂  ' -,. .' f

* *



9 INDEMNITY

arising out of the breach of das Agreement by Contactor or the negligence o?;wiJ!fn(:miscc^ei;Tor^ i
Contractor in the exercise of any of its rights pursuant to dns Agreement, but

, Rail or Owner, as the case may be. is not a contributing cause to the events giving
demand or judgment

1 ^ (b) Owner and US Rail, severally and not jointly, will hold Contraetor harmless from tlfcWrni JKjM'̂ 5^ > '*
, ' arise out of Owner's or US Rafl*s ownership or use of the Subject Properties arid* isfcir^dewty:sad^^?j''£

defend Contractor against any suit ctahn, judgment or demand whatsoever arising out of the brea^ijy ""
' Agreement by Owner or US Rail, ai the case may be, or the negligence or willful mupootfiicrof f"

U S Rail, but only to the extern that Contractor is not a contributing cause to the events; ' '" "**'"*
suit, cbEm, demand or judgment. , -'; r\f\^\ \

(c) The obligations of the parties under das Section shall survive the expiration or tefrafa&on'ror* thisr

, - ' ' 10. FORCE MAJEURE ' . « [*ssC

No psity ahill be fatfe for raRun to perfbm any o^
- ~ . ' - • obligation fw fa payrreni of nxmey.tbjii^

"' , " • ' beyond such party's control, which causes an caned "force mijeure" below:'.For̂
: Agreement, 'force rnaj'eore* include*, but is not limited to, acts of God.'fire. n^ooVjmdue

energy or power, strikes, hWDieetua or mob violence, requiremeoti or itguhnons/o^gDver
winch a party cmmot reasonably comply, and other cause* of a innjhrnatu«tnjrt«rebej^t^
a party The party whose pcrfonntnce w prevented will notify the other parti(»t-'of^l|Ky
commeacement and cause of each period of force najeure and the tfma of removal of wSh'ctwe/"

11. INDEPENDENT CONTRACTORS

This Agreemem ahsU not conrtitute or give rise to a permerthrp or jofat ventufe.b«S«eouor;ai
parties. All activities by a party under die terms of this Agreement shad be carneUxatai "V'J
contracting parties and not as an agent for or en^oyeeofanyoUierrarry, and.e^pir^jshsj " "
jcsponslble for the arts of in ageots and eraptoyees. No party shall have airy righ£ 'pom,
create uy cMfgatioii. express or implied, on behtlfof any other party. " • ,' J

12. NOTICES
' • » .' 0 • " - **' .%"l

All notkcs, repoita. and oonsenta fiaqtured or pemx^
and deemed given when haad delivered or by documenDxfoverw'ght delivery sen^Jpr^Kot-by fi ""
tcleAx, or other etectronic tmnimiiafon service, pmvtd^ttyooRm^Mct^yisEltoj^^l*^:^^
next business day by first dass mail, return receipt leqtwstedt to the party n wlkmi*tH^^ - ~ "j
its address as set forth mfc rnstrrtragrapn of Ons Agreement or to whodwwid^ ''"' 4

designate by notice under this Section.

13. GENERAL .." f- -#.$ ? 'f\*l~*{'

(a) Governing Law. This Agreement shall be governed by and construed in acoordaim-wfnW£wVof I ^ ^ * '

(b) Enure Agreement This Agreement, including all exhfbitt hereto, wmstituei ihe enure;*gn:eTneB t̂̂ 2'-^:V'* ' - ^r s
pirties with respect to the subject matter hereof and supenedes all prior tiixfcrstaadnigB^emeV^^i
writing * - • • • • - •
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(c) Sevembilrty Whenever possible, each provision of this Agreement shall be interpreted in
as to be effective and valid under applicable law The determination by any court off-
thai one or more of the sections or provisions of due Agreement are unenforceable snail not mtilidale^ftrifr* _",
Agreement, and the decision of such court shall be given effect so as to limit to'the extent powbjtithe/ '•• .
sections or provmons of (h» Agreement wrach «re deemed unenforceable To the etteWlwh." ' -
detemunation has a material impact upon the economic expectations of the parties hereto, the parties igfte' V
to make approprivie modifications to this Agreement to take such impact into account ',/.}, " V"

i *"jtv
(d) Headings; Construction Section headings contained in this Agreement are for eonvement\nffnlence'^v-
only and shall not hi any way affect the meaning or interpretation of this Agreement. 41fe7Bflgu8gftSibdL»in >' „
this Agreement will be deemed the language chosen by the parties hereto to express Iherr'mutuif Intent and
no rule of stria construction will be applied against any party.

(e) Cotinteparts. This Agreement may be executed slmuttaneoutly in one or more
by means of teMued signature pages, each of which shall be deemed an origfnal, but aB of wm
shall constitute one and the sane instrument / « ; " .

'- . V

;' 7
THIS AGREEMEKT has been executed by (he didy authorized representative of the pmJeTw o£trie^. ̂
e first hweinabove set forth. , \' > "* " ^date first hweinabove set forth,

ADJO Contncting Corp

By:,

U S Rail Corporation

By
Name Gabriel D Hall
Title President
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th^o«ofino»ot'lheieakMgorprevfaloi>ioflteAp»eff>«i»ti«nfa^ ^
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THIS AGREEMENT hn bom onorioi by the duly utfurfaod nniMinnln -oi
dMa flnt berdnbove m forth.

ADK>Coabwtta| Coip.
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Exhibit A
Desciiption of Subject Properties

Property Jtfotne

location

Assessor̂  Parttt Number

Vacant Land-Silk Road

S/W/C of Sills Road ft Exprais Onw South,
Yophank, New York .,

' f ' ~ .'.
6A3-3-1.2700l.270D2.27003ft27004 ." * *-*£'*?*£'' r. V

704-2-7,30, 31.32,33,34. 35 ft 36 - : >^ '-*+ * •.
704.4-1 ft 2

704-5O ft 2
f*' Vf

*. " •p . ̂
r
 * * • !

•'*l* '"V;
' ' l''i ^ "" ""• S** '^

/ ' '
r~

» "^ 'V' '•- ' "

• "•»'•- x!'? ->:'.
•". It" ^ /V

's vt *i* •v-Ar -; -v'-S
' <* ,-:---, -
- •'*'./. -f-^1'
V^:^ ' -V ^ t **tf*m m ^ ^

' ' Vr^-C'-'H, " ,
**V4 '\ii '

"•^-V?^"*.'"

6 ' 'v '; *^-"'V

:*
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Exhibit B
Payment of Bue Payments

*Base Payment* shall be payable on the first day of (he months and in the respective amounts set forth -.
below: * .

September, 2007
October. 3007
November, 2007
Dccciriber,2007
JinUBiy.2008
FconHiy.2008
March, 2008
April, 2008
For the 8 months thereafter

1250,000
$350.000
$350.000
$200,000
J200.000
S200.000
$200,000
$350,000
$487,500 each month
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40JD CONTRACTING CORP.
WATER, DRAINAGE. SANITARY SYSTEMS
207 Knickerbocker Avenue. Bohemia. NY 11716

DonQulgtoy

proposa/
PROJECT NAME:

n ififl M
BID TO:

ADDRESS

-3. »*•*.'̂

rowN STATE ZIP

WB HEREBY sUBwr inoncAnoia AND Bsinuns foA: E i. ..ifc '_• V> /£

dven Rail Terminal
28 acre facility
Mb prbpoi* to perform the taHowfnfl *cop* of work •( the above referenced project

ISfto aub0radfng work for 1.097,712 square feet

$85^00;

-.MaFn-UneSwttch
>ridtooned Interior Switch

ac -̂tie* and ballast
|Mf«c.:tr«ctt equipment

itnuice and Bridge
Vng A Bunkem

Total
9 800,000 $ 600,000

11.000 S 120 91.320,000
1 $ 100.000 $ 100,000
1 $ 500,000 f 500,000
1 S 350,000 $ 150.000

. •raneload^adMty
toorfdKbna

1 $1,000,000 Ĥ MMMNM)
$260^00
$404000
$100,000

.. . , ..... nuftgrtpBitofaribbiiicon)&tf&d
vAUcoigr»ct or tuboootiacciayecmeaurf thil! take prece^^ ,-'/

Mfe •)• N0I4 MM CT

«»
**«<

*v
^••t*

vmtf Sg WoMili OoqpwMdM hwmi

ACCEPTANCE

na *MMM ̂ MBaMbMinrfMMbHi WMJUiUyinci
—i—„—^_i Vfcifc^^^^-*—• "-'̂ s^aSSff̂ ftfllASV*A
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4O/O CONTRACTING CORP.
IV/47ER, DRAINAGE. SANITARY SYSTEMS
207 Knickerbocker Avenue. Bohemia. NY 11716

DonQuJgley

proposal
PROJECT NAME- „

Bnokxuma R*d L
BIO TO:

•Ob Road Realty
ADDRESS

rowN STATE' ZIP

WE HEREBY SUBMIT SPBOHCATIONS AND ESTlMAtESKUt

SHexUghtfng w/ 90 foot polM, concrete bases, high fntensRy fixtum

Site Utilities

PreMrasMd Membrane Bunding wfth Concrete Foundation
't i

this proposal, in its entirety, ihall be the basis of our agreement and shall be nude an integral part ofand.be ncoiporated^
r, AIAccmtiact or subcontra^ ;;

f prQpOsV ••WVa llDGFMV

«OM*M* •* A* MM ipKHMlm far taiun eh

wtta oirim, wd <a tacenin *«• Avga MV wd itew

1)0* oat MM MUD GoMdhQ INMN Hit ritf* fe) raMgottaM

lerdbqvmiiHaunnd OMUTU

v^« fey wvtaiM CaripwuUgn iwnnn

HE TMlpraBaitfiiMVtewiMtMntvwVnei«E«plM«Abh

ACCEPTANCE

Mccnu



CONTRACTING CORP.
WATER, DRAINAGE. SANITARY SYSTEMS
207 Knickerbocker Avenue. Bohemia, NY 11716

DonQufgley

Exduslon.List
PROJECT NAME.

BIO TO:
Mils Itoed Bteettjr

ADDRESS

TOWN ZIP

IThis
pnto
IThis'praposa], in its entirety, shall be the basis of our agreement and shall be made an integral part of and be incorporated r* *'*'-' %*
' * any purchase order, AM contract or subcontract agreement and shall take precedence should thett be. any conflict^'?'' *

EXCLUSION LIST:

F - -

- Engineering, line, grade, or stake out - ' . " • :
- Bonds, fees, permits .' - <
-Saw cut; demolition ft removal of concrete subcoad, If any /. * *
-Soils engineer ft testing '-;. ..,
- Removal & dumping of buried debris, rubble, hazardous material contaminated sod, buried fuel tanksV. '•' \
- Asbestos abatement -. » *
--Unsuitable excavation- below plan grade and control fiB ft backfifl of me same * m. -, .:"

1 - Furnish and Install bantam, gravel and/or select badrfUl materials, c r̂ material from -•• •
'- Rock excavation
- Boston control-silt fence-hay bates
-dust control

•- Frost excavation and backfill
.- Mechanical trade excavation & backfll
- Curb excavations
-Removal of excess fW
- Off set, sheeUng, shoring, bracing, and/or underpinning or excavation for same
- Utftty Interference/utility disconnects and/or damage to unmarked underground ubflUes
- Dewatering & pumping of any kind
-Winter Conditions
- Conflicts tor minimum separation between sewer, water, or drainage
-Cast Iron pipe
- Hand labor excavations
- Any Penetration of building, atf piping terminates 5 feet outside of budding
-Vente/taps,pftsfC8Stlron/AJcntep^
- Electrical disconnects or other UtflJty disconnects
- Select pipe type due to conflicts for minimum cover of water, sewer, or drainage
- Sfte to be plus or mhus 6" to rough grade prior to the commencement of work
- Temporary fencing, barricades, lights, etc.
- RPZ freeze protection. Insulation, heat tracing, electrlctlwIrlrftyeanVRPZCtortincaHons
•- Irrigation sprinkler systems and winterizing
- Were biological testing and lab analysis of water systems
- Tap fees / Meter fees
- Water Meter or RPZ assembly
- Tiee protection and restoration

,: - Restoration (curb, sidewalk, asphalt'landscape, savxuttfng, fence, etc)
-Master Mechanics, Teamster Stewards and/or Labor Stewards or charges related to same1 J<^J

» .-;Awcoinpactk»afwiKlcfywefertnfft^ '*'*
1 - Removal of concrete paving . , ..

,; '- Changes In Ume, bbor, equipment due to a higher water taUe than Indicated Cfi the plans or tart
* ff Hem to not feted on proposal or excluded, then It is excluded;

-\

ACCEPTED

Signature."
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