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Honorable Anne K Quinlan
-Acting Secretary

Sui face Transportation Board

395 L Steet. S W

Washington, D C 20423

Docket No 42102, Railroad Salvage & Restoration, Inc —Petition for ZZQ ;/? z
Decluratory Or der—Reavonableness of Demurrage Charges
Docket No 42103, U F Wiedeman Internunonal. Inc —Petitton f;

3
Declw atory Order—Reavonableness of Demurrage Charges gz ,2 y?\?

Dear Acling Secielnv Quinlan

RE:

Enclosed for efiling 1s the response of the Missoun & Northern Arkansas Raulroad
Company, Inc. 1o Ihe Request for Extension ot Time filed by Railroad Salvage &
Restoration, Ine and G F Wiedeman International, Inc

Thank you fm your assistance  If you have any questions please call ot email me

Sinceiely you

5 E Gitomel
Attotney for Missoun & Nuoithein Arkansas

Railroad Company, Inc
Enclosure
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RAILROAD SALVAGE & RCSTORATION, INC
—PETITION FOR DECLARATORY ORDER-—
REASONABLENESS OF DEMURRACE CIHIARGES

Docket No 42103

G F WIEDEMAN INTERNATIONAL, INC.
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RESPONSE OF MISSOURI & NOR | HERN ARKANSAS RAILROAD COMPANY, INC
TO REQUEST FOR EXTENSION OF TIME BY PETITTONLRS

Leean M Greenwald, [sq

Vice President - Litigation Counsel
RaillAmerica, Inc .

5300 Broken Sound Blvd , NW

Boca Raton, Florda 33487

(561) 226-1729

I.ecan Greenwald(@RuilAmerica com

Dated June 2, 2008

Lows E Gitomer, Esq
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Lou_Gitomer{@ven.on net
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BEI'QORL 1HL
SURFFACE TRANSPORTATION BOARD

Dacket No 42102

RAILROAD SALVAGL & RESTORATION, INC
—PETITION FOR DECLARATORY ORDER~—
REASONABLENESS OF DEMURRAGE CHARGLES

Docket No 42103

G F WIEDEMAN INTERNATIONAL, INC
—PETITION FOR DECLARATORY ORDER- -
REASONABLENESS OF DEMURRAGE CHARGES

RESPONSE OF MISSOURI & NORTIHERN ARKANSAS RAILROAD COMPANY, INC
TO REQUEST FOR EXTENSION OF TIME BY PETITIONERS

Missount & Nurthein Arkansas Railroad Company, Inc (*M&NA™) tesponds
opposition to the Request tor Extension of Time filed on May 30, 2008 by Rmlroad Salvage &
Restotation, Inc (“RS&R™ and G F Wiedeman International, Inc (“"GFWI"), jointly referred to
as “Petitioners” (the “Exicnsion Request™)

Petitioners have requested an additional 30 days to file their opening statement and for
the filing of the remainder of the pleadings in this proceeding The basis for Petitioners’
tequestled extension 15 “the time requited for Petitioneis’ Consultant to analyze the volunninous
Jdocuments furmshed by Respondent  1n response to Petiioners’ imual discovery tequest

Petiioners” Consultant 1s tequired to 1ieview all of those voluminous documents 1n conjunction

el



with several special studies being undertaken 1n defense of the demurrage chaiges at 1ssue ™
Extension Request at |
ARGUMENT

[n consultation with Petitionets M&NA agieed to u one week extension, but not 30 days
M&NA 1s stull agreeable to a onc week extension  However, Petitioners’ claim that then
Consultant did not have access (o the documents produced by M&NA n discovery 1s wrong A
1eview of the Discovery Submutied by Petitioners on March 28, 2008 (“Petitioners’ Discovery™),
a copy of which 1s atlached as Exhibit A, demonstrates that in the ordinary course of business
Petitioners had received 1,492 pages of the 1,642 pages of documents produced 1n response to
discovery [ndeed, M&NA was well within its tights not produce documents that were
Pctitioners’ possession, but to avoid delay and needless cost, M&NA produced these documents
that Petitioners should have 1etained in the ordinary couisc of business

Petittoners filed 10 Requests for Production on M&NA  Of these 10 1equests, eight weie
for documents “issued to™ one of the Petiboners by M&NA  See Request for Production Nos 1,
2.3.4,5,6,9,and 10 In responsc to these eight Production Requests, M&NA produced 1,492
‘pages (including 1dentifying information) that had been provaded to Petitioners in the ordinary
counse of business. The other two document requests were for “{or cars ordered by™ one of the
Pctitioners. Sce Request for Production No 7 and 8 In response to Production Request Nos 7
and 8, M&NA produced 150 pages of car oder information  Since Petitionets ordered the cans,
they should have 1ecotds of those oiders

Petitioner s should, in the mudinany cowse of business, retain the infoimation that they

sought in 10 Requests for Production and make 1t teadily avarlable to their Counsel and
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Consultant i preparing theit case. The Boaid should not reward Petitioners” luck of diligence by
gianting them additional tme to prepaie their opening statement

Not unly weie Petitione:s not entitled to these documents in discovery and not only
should they have given them to their Counsel und Consultant at the time or shortly after they
sought to commence these declaratory ordet proceedings before the Board,' but they were well
awate of the volume of documents that they were 1equesting fiom M&NA and that the M&NA
would produce m discovery  From the time of imtial production until the due date ol Petitioners’
opening statement 1s over seven weeks, suiely enough time for the Consultant to conduct
whatever study was necessary  Despite this knowledge, Petitioners have ngreed to all schedules
to date, and knew of the tune that they would have to prepaie their opening statements in these
moceedings once discovery was concluded, and Petitioners also agieed o the date for the
conclusion of discovery

Pettioners have not paid any demurrage to M&NA on any of the cius in 1ssue mn these
proccedings and have not paid demunage to M&NA on any subscquently delayed rail cars
M&NA belicves that Petihioners ate atiempting to use their own lack of diligence to funther delay
the payment ot lcgitimate demurrage charges to M&NA, which now exceed $500,000 (including

those subject to these proceedings and those accrued since these proceedings began)

' On October 5. 2007, RSR filed a Petuition for Declaratory Order in Docket NOR 42102,
Ratlrouad Salvage & Restoration, Ine —Peniion for Decla atory Order—Reasenableness of
Demurr age Charges, and on October 29, 2007, GFW filed a Petition for Declaratory Order 1n
Dockct NOR 42103, G F Wiedeman International, Inc - Petwion for Deelaratory Order—
Reasonableness of Demm rage Charges
: 5



CONCLUSION

Petitioners have not justified an extension of mote than one week to file their opening
statement  Petitioners (1) should have had all of the documents that they sought in discovery in
then own recoids. as they wele previously provided by M&NA 1n the ordinary couse of
business, (2) should have provided these documents to their Counsel and Consultant 1n a timely
manner, and (3) should have known the volume of documents that M&NA conld produce
because these documents had been provided to Petitioners 1n the ordinary course of business
M&NA respectfully requests the Board not o rewurd Petitioners for then lack of diligence and
deny their 30-day extension request, and mstead grant the one week extension agieed to by
M&NA

Respectf

Leeun M Greenwald. Esy
Vice President - Litigation Counsel

Lows EAntomer, Esq.
Law OfTices of Lows E Gilomer

RaillAmerica, Inc 600 Balumore Avenue
5300 Broken Sound Bivd , NW Suite 301

Boca Raton, Flonda 13487 ‘Towson, MDD 21204
(561)226-1729 (202) 466-6532

L.eean Gieenwald(@RaillAmerica com Lou_Gitomei@verizon net

Attorneys for MIDSOURI & NORTIIERN
ARKANSAS RAILROAD
COMPANY, INC

Dated June 2, 2008
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CERTIFICATE OF SERVICE

[ hereby certify that [ have caused the foiegoing document to be served electionieally on

counsel for Railroad Storage & Restoration, Inc and G I Wiedeman [nteinational, Ine

I

Bus i, Gitomer
June 2, 2008




EXHIBIT A-DISCOVERY SUBMITTFED BY PETITIONERS



Law OFFICE

THOMAS E MCFARLAND, PC.
208 SouviH LASALLL STREET - Sii1TE 1890
CHICAGO, ILLINOIY 60604-1112
Trirruone (312) 236-0204
Fax (312) 201-9695
mcfarland@aol com
THOMAS b McTARI AND

Maich 27, 2008
Y nverieht nya

Loa s E Guomer, Evy

L0 Baitnnote Avenue, Suite 301
The Adaims Building

Towson, MD 21204-4(22

Re  Dncket No 42102, Ruilroad Sulvage & Restoration, Ine -- Petiion for
Declaratonry Ordder - Reasonablenesy of Dennniage Char ges

Docket No 42103, G £ Wiedeman Intcrnational, Inc -- Petitien jor
Declurntory Orider - Reasonubleness of Dennerage Cha ges

Dcar Lou

fHercby tansmitted 1s Discovery Submitted By Petiboners  Call me i1 you have any
juestions

Vely tuly yours,

;:'ll‘ ;I||l \‘L!;_\

Thomas F McFaland

ditoi ney for Rarfioad Snlvage

& Restoration, Inc and

G I Wiedeman nter national, lne

Pl af can uph D 1202008 Ll

i Dan.e! Whitwoilh, Esq
M G W Jeenson



BLFORETHE
SURFACE TRANSPOR | ATION BOARD

RAILRQAD SALVAGE &
RESTORATION, INC -- PETITION FOR
DECLARATORY ORDER --
REASONABLENESS OF DEMURRAGE
CHARGES

DOCKET NO 42102 .

GF WIED>MAN INITRNATIONAL,
INC - PEIITION FOR
DECLARA'TORY ORDER
REASONABLENESS OF DEMURRAGE
CHARGES

DOCKET NO 42103

M Nt A e p R S et Nt e B

p————

DISCOVERY SUBMITTED BY PETITIONERS

Puisuant o 49 C F R Cwit 1114, Subpail B, Petitionets, RAILROAD SALVAGE &
RESTORATION, INC and GF WIEDEMAN INIERNATIONAL, INC |, hereby submit
discovery to Respo wdent, MiSSOURI & NORTHERN ARKANSAS RAILROAD COMPANY,
INC The discovery consists of Requests to Admit, Requests fo: Production of DocL ments, ard
Intenogatories Putsuant o 49 C kR § 1114 26(a), and 49 CFR § 1114 27(a), 1csponses to the
discovery me to he provided no later than 1 5 days after sithmission of the discovery, 1 ¢, by Aput
14, 2008

DEFINITIONS

Teri, used i 1'ng discovery heve the following mesmng

The abhteviation “MNA" means Respoudent Missour: & Noithein Airkansas Railioad!
Company, Inc.

The ahbiev.anan *RSR™ e ns Petimoner Ral oxd Salvage & Resteration, e,



The abbieviation *GFW™ means Petiioner G F Whedeman Inteinational, Inc

T'he ter:n “demunage perod”™ means the 25-month penod between January 1, 2005 and
Juuary 31, 2007, mcusive

The term “tanff* means the MNA 1atiff ielizd 01 as authouty for collection of the
demunage chaiges involved in the Amended Complamts

The tertn "“mvoiee” means the mvoice by wiuel* the demunage chages i the Amended
Coriplairts weire billed, including any amended invaice and/o1 conected invoice submitied to
RSR

The term “Cars-emoute-Form” means a listing of cats emoute to RSR and GFW that s
and wus senl o RSR &l GI W orz a daily basiy

The term “Cars-placed-at-customer-faciiity Form™ menns a histing of cars placed at the
place of business of RSR and G+ W that 1s and was sent to RSR und GFW on a daily basis

The :e1m “Constiuctive Placement Notice™ means a wnitlen foum netitying RSR andl
GFW that 1nicms consgned to them werc constiuctively placed by MNA because of RSR's o1
GFW's mabihity o tecerve them at s place of business

The tenn "Car-cider Recuids™ mieans documents that 1ecoid the date and time on which
RSR and CFW mdcred 1ailcars to be placed at then place of business

The teim "document” as used heremn means the oniginal and any copy o1 non-identical
copy of any wnting, coporate nicmoranda, aiafts, peisenal memoianda, peisonal notes,
coliespondence, telegiam, c-nanls and elecitonic o1 computel tecoias and comnuricatiors,
telephone diany o1 other wiiten mattzt - Also, 1t ined s ail computes storee infoimation, vore

{apes, 1ecordings and vthe: electionic v mechamical methods of steung iJormations Wheie no



ougmal or nen-identical copres o a wiling me available, 1t means copres of onginals and copies

of non-identical cupres

Che term "nen-identical copres” means copies upon which there are wiii ngs, nolations,

ctoss-outs 1 other mankings which make the copy non-identical to the arigmal documents

[denily

(A)

)

(©

($R})

With 1espect to a natwal person, should include fufl names, ttle, job description,
bustness and home addicss, and relanonstup with the involved demuiage chages
With respect o a busimess enlity, it means us nane, date and place of iormation,
type of existence, whether colporate, paitnership o1 propnietsiship and also
inciude its business addicss

With tespect 1o a documenl, 1 ncludes Glle, dale, avili addiessee, 1eupents,
subject matter o1 geneial natwe, present location anc custodian  This requites that
you give the above iLforimation conceining a ducu.nent iespective whete: the
document 15 1n your possessicn, custody w1 continl o1 wheihar you claim the
document to be puvileged

Wills iespect 1o an oial statement o1 communication, 1t includes the maket of the
statement, the tecipients, when the stateirent was made, the person present when

n ade, the mode of commuricanion and the subject matte

The tene "comnnancation’ means the act of ar fact of communicanng  [Hincludes any

gocument delivered hy a peison o1 entity 10 a petson o1 entity and any ol stateinent by one

peIsoil o1 enlily to anothet peison o1 entity exther (ke private o1 1n the presence of thiid persons

L he tein: "Paties" micans each pauty to this hitigation and cacl corporation, entity,

-1-



affihate, subsidiary, agent, division and dny corporation o1 individual who has a contiolling
nteirest 1 any paity to thus htigation

I'he term "Peson" means an "odividual, coiporation, parinetship o1 assoc'ation oi any
other business entity

Requests ton_ Admission

1 In accordance with MNA's ta:iff, dernunage chaiges sic not 1o be assessed for
detenton of privately-owned arlcais (3 ¢, car imulals endug i X) on pravately-owned liacks,
1 e, between Lhe dates of actual placement and 1elease of such ca.s

2 Ir accordance with MNAs taniff, demuiniage chuges aie not to be assessed for
detention of 1attears under constiuctive plac ement unless wiitlen o electionic conshiuctive
placemen’ notices (ot such 1atlears arc tniery sciit to the consigzee of such tarleats

1 MNA does not pay ary caj-h ie chaiges when holding privaiely-owned 1ailcais on
MNA tiacks (1 o . 1lcans havimg ca indtials ending in X).

4 Duning the demuniage peniod, a representative of RSR 1equested that MNA lease
t:ackage to RSR as a ineans to ehmunate o1 1educe agsessment of demunage chaiges o
privately-cwned 1ulcms leased by RSR, but MNA either 1efused that 1equest on Fuled to 1espond

t0 that 1ec.uest

Intert opnlaries
) As to the following ca numbers on the following invuices ol demunage chaiges

dated Junc 5, 2000, 1ssued 10 RSR, what 15 the explanation Jo1 the tect that moie than one-day

wds excludad i e caleulat on of dentdarnage cnaiges”



Iyvoice No,
DB 002741
DB 002741
DB Du2741
DB 002741
DB 002756C
D3 002756
NB 0W2756C
DB (102756C
DB 002773C
DB 0L:2811C
DB 002828
DB 002828
DB 002828
DB 002828
DB 002828
DR 002828
DB 007842
DB 002842
NB 002842
DB 002342
D13 002842
DB 002854C
DB 002870
DB 002870
DB 002870
LB 002870
DB 002870
DB 002882
DB 002897
DB 002897
DI 002897
DB 002897
DB 002913C
DB 002913C
DB 002913C
DB 002913C
DB 002913C
DB (02913C
DB 002913C
DB 002913C
DB 9029i3C
DB U60?

Car No,

MP 650547
HS 10435
MP)S11&5
LW 6438
A'TSF 68044
ATSE 74479
CS 21065
CW 6585
A1SE 76329
HS 10326
MP 651295
HS 10362

HS 10226

TR 526647
HS 10227

I'R 526641
CHTI 36022n
GONTX 295202
GNTX 297144
CHT I 360244
TKEN 9992
CHTT 360293
CH1{I"360204
MP 651190
CHTT 360361
CNW 137028
CNW 137247
BN 560443
LIS 10493
TFM 552234
TFM 60209
MP 651257
TEM G288
CHTT 00222
CHT'T 360239
CHTI 287003
CNW 375038
SP 165195
CHTT 287096
CNW 128104
MP’ 650091
ATSF 74575



Inyoice No. Ciy No

DB 0602 CHTT 287072
DB 0602 CIITT 360356
DB 002947C CHI'I 360136
DB 002965C SP 1323149
DB 002965C MP 6427061
DB 002965C BNSF 516325
DB 002965C MP 951162
B 002965C CHTT 287031
DB 002965C CHTT 360219

D13 N296SC

BNSE S1u673

2 As to the following cai numbers on the follewing invoices ot demuiage climges
dated Tune 5, 2006, 1ssued 10 RSR, what 1s the explaration for MNA's will:ingness o waive
collection of such chaiges, us commuuicated to a 1epresentative of RSR Juting o meeting hield un

ul ahout Junz 6, 20067

Invorce No, Cn No,

DB 002773C DGNO 4381
DR 002773C TR 526047
DB 002791 TR 526041
DB 002791 UP 229926
DB 002828 MP 951106
DB 002854C SCRF 189

DB 002854C SCRE 462

LB 002854C MNA 445

13 002854C CHTT 360369
D3 002854C GNTX 297)03
DB 002854C NOKL 360091
DB 002854C SP 340526
DB 002854C TR 5206641
DB ad2882C CNW 137302
DB 002882C MP 650514
123 002882C NOIKI. 360091
DB 002897 CHTT 360249
DB 002897 MP 650808
nB (02897 MP 65G878
2B 002897 I'FM 55234

DE u029i3C
D13 002913C

CHIT 350222
CHTT 300239



Invojce No, Car No,
DB 002913C MP 650795
DB 002947C GN1X 29520!
DB 00294/C GNTX 297129
DB 002947C GNTX 297180
DB 002947C CHTT 287004
DB 002947C GN'TX 295092
DB 002947C LW 66467
DB 00.2947C MP 641229
DB 002947C CHTT 360243
DB 06294 7C CNW 340213
DB 002947C MP 041203
DD 002965C CNW 741029
DB 002965C MP 642587
DB 002965C SP 338027
DB 002965C DRGW 340299
DB 002965C HS 10493
DI J02905C Ur 152034
DB 002965C GNTX 205160
DB 002983 GNTX 295278
DB 002983 GNTX 297195
DB 0012983 CHIT 360204
DB 002983 CH1T 360229
DB 002983 CNW 137012
DB 002983 HS 10491
DB 002983 SP 365086
DB 002983 [.W 66482
DB u02vE3 SP 323096

AR How many hows of cai-hue per ratlein was MNA petmitted to 1eclaim against

Umen Pacific Rmlroad Company on UP-futiushed ra,lcais delivered to RSR ot ie GEW duning
the demuriage penod ¢

4 {a) " Was MNA 1equesled by RSR at any time between Januay 1, 2005 and
Janumy 31, 2007 o lease ttack 10 RSR {oi storage of RSR’s prvately vwnedainileas g e,
rdilcars leased by RSR)?

(b) If su, what were the approxim.ite dates of such reguests?



(c) If s0, whal were MNA's 1esponses tu such 1equests?

] (1) Duting the per;od between January [, 2005 and Junway 31, 2007,
melusive, drd MNA deliver 1anlcais to RSR o1 GFW thet wete more newly amnved at MNA's
yaud than othei 1atleais in MNA's yaid ar that me that weie cors'gned to RSR v GEwW?

{b) il so, wdentify all such rulcais,
Reguest fo; Produg Lion of Rocumenis

Mlease preduce the lollowng.

1 Cop.es el all Years entw.ale forms™ 1ssved to RSR for the demuitage penuod
between lantiary 1, 2005 and August 31, 2000, nclusive, and f;m Cat No 31193 in October,
2006

2 Comes of all “cars-emoute forms” 1ssued to GFW for the demumiage penod
butwern Septemben 1, 2006 and January 31, 2007, mclusive

3 Copies of all “cars-placed-at-customer-facility forms™ 1ssued o0 KSR for Lhe
demunage period between Taruary 1. 2005 and August 31, 2006, inclusive, and foi Ca Mo,
31103 in Celohe:, 2006

4 Copies of al! “cars-placed-at-customer-facthity forms™ 1ssued 1o GFW for the
demwmiage pertod between September 1, 2006 and Janumy 31, 2007, inclusive

5 Copies of all “constiuctive placement notices™ issued to RSR for tie demutage
penod hetween Taruay L, 2005 and Augast 31, 2066, inclusive, aud for Cau No 31103 i
Oclober, 2000

O Copies ol all “constiuctive plocement notices™ issued to GFW [ar the demuniage

senod behween September 1, 2006 and January 21, 2007, inclusive

8-



7 Copres of all “cat-oider 1ecords™ fo1 cums videred by RSR to be placed at its
lacility duning the demuniage peniod between Januay 1, 2005 and August 31, 2006, inclusive,
and for Cat No 31103 in October, 2006

] Copies of all “cat oider tecords™ for cais otdered by GFW 10 be placed at its
fecility duiing the demuniage penoa between September 1, 2006 and Januaty 31, 2607, inclusive

9 Copies of all voices Jor demurrage chages wsued to RSR fur the deimunage
per-od between January 1, 20095 and August 31, 2000, inclus've, and [ot Cai No 31103
October, 2006, including any cenected o amended wnvoices

14 Copies nf all invnces fin dernage chaiges 1ssued to GT'W [oi the demwiage
penod between Septemben 1, 2000 and January 11, 2007, inclusive, including any coitected ur

amended imvoices

Respectlully submitted,

) ﬁ\. R | C" PT-{ < ‘:ﬂ-— '.."‘L_;- ' a .._,Q\

Ihemas F McFanand
Thomas F MoFaiand, P C
208 8§ LaSalle 5t, #1890
Chicago, IL 5G604-1112
(312) 2306-0204

{312) 201-9695 (fax)
mcfur funcd@aol com

Atir ney for Petitioners

Daied Maich 27, 2008
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