PUBLIC VERSION

BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 35130

CENTRAL OREGON & PACIFIC RAILROAD, INC.—COOS BAY RAIL LINE

STATE OF OREGON’S REPLY TO RAILAMERICA AND CORP’S RESPONSE
TO SHOW CAUSE ORDER

HARDY MYERS
Attorney General
KATHERINE G. GEORGES #84231
Senior Assistant Attorney General
STEPHANIE 8. ANDRUS #925123
Senior Assistant Attorney General
ent of Justice
1162 Court Strect NEB
Salem, OR 97301-4096
Telephone. (503) 947-4700
Fax: (503) 9474793
katherine.georges@doj state.or us
stephanie an .State of us

Appearing on behalf of the State of Oregon



PUBLIC VERSION

INTRODUCTION

In response to the show cause order, RailAmerica and the Central Oregon &
Pacific Railroad (“railroad™) argue that there are no grounds upon which the Board could
reasonably find that the untial embargo of the Coos Bay Line and the continuing embargo
1o the present lime are unreasonable, or that the railroad’s actions have amounted to an
unlawful abandonment. The State of Oregon (State) disagrees

The inttial embargo and the ongoing failure to provide service on the Coos Bay
Line is an unlawful violation of the common carrier obligation to provide service upon
reasonable request under 49 U.S.C. § 11101(a). The Board should order the railroad to
repair tunnels 13, 15, and 18 and to restore service to the line,

The 1nitial embargo was unreasonable The railroad argues that the embargo was
reasonable when commenced because the embargo was a response to “serious and well-
documented safety concerns” relating to the condition of tunnels 13, 15, and 18 on the
line. While there is clearly a safety issue with tunnels 13, 15, and 18, the safety issue was
caused by the railroad’s neglect, not by any sudden or unexpected event such asa
landslide or other collapse. The railroad knew of the deteriorating condition of the line
and tunnels long before the “emergency” embargo but failed to make repairs It 1s the
railroad’s obligation as a common carrier to undertake the maintenance and repairs
required to avoid problems and keep this line in a safe operating condition. The Board
should not allow the railroad to use its own neglect to justify an embargo Otherwise,
railroads will have no incentive to maintain rail lines in a safe operating condition

Even if the initial embargo was reasonable, the railroad’s ongoing choice to
maintain the embargo is not reasonable and effectively amounts to an abandonment

without prior approval. It is undisputed that the cost to repair the three tunnels and to
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restore service to the line is $2.9 million and 1t will take four months to complete repairs
CORRP has the $2 9 million needed to finance repairs, but CORP has no intent to do so.

The railroad contends that its embargo has remained reasoneble at all times. Furst,
the railroad claims that it has always intended to repair the tunnels. Second, the railroad
argues that the length of the embargo 1s reasonable becanse Oregon’s rainy season
prevented it from making repairs Third, the railroad argues that its financial condition
does not permit 1t to repair the tunnels because the cost of repar “cannot be economically
justified.” Finally, the railroad states that it may seek authority to abandon the line. The
railroad is willing, however, to repair the line and restore services, rather than to formally
abandon the line, but only if the other interested stakeholders will agree to fund a major
$23 million upgrade to the line proposed by the railroad.

The railroad’s actions do not make the ongoing embargo reasonable The rain
did not prevent the railroad from making repairs Rail lines are repaired in inclement
weather conditions, including rain The railroad never bad any intent to make the
repairs—not unless the State, the shippers, and the Port of Coos Bay first agreed to pay
for a Jong-term $23 million upgrade of the line, which includes the cost of repairs and a
guaranteed profit subsidy for the rallroad While the railroad can seek voluntary financial
participation from others, it cannot choose not to provide service by an embargo as a
tactic to avoid its common carrier obligations.

The fact that the railroad may seek authorty to abandon the line in the future
should not alter the outcome of this show cause proceeding before the Board. The
railroad did not decide to abandon the line until gffer the Board issued its show cause
order Until its application to abandon the line 1s approved by the Board (if 1t 1s

approved), the railroad stil has common carrier obligations to provide service
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Accordingly, the Board should order the railroad to make the repairs to

tunnels 13, 15, and 18 and to restore service to the Coos Bay Line.
BACKGROUND

By order of April 11, 2008, the Board has ordered the railroad to show cause as to
why the reilroad’s ongoing failure to repair tunnels and restore services to the Coos Bay
Line does not constitute an unlawful abandonment, and why the Board should not order
the railroad to either repair the tunnels and resume service or seek abandonment
authority

The background facts are generally set forth in the Board's order. The line is 133
muiles long and runs from Milepost 652 11 at Danebo to Milepost 785 50 near Coquille,
Oregon. The line 18 operated by CORP, a subsidiary of RailAmerica that was acquired in
2000 RailAmerica was in turn acquired by Fortress Investment Group in February 2007.

In late 2006, one of the tunnels on the line collapsed during repaurs.
Subsequently, the railroad hired consultants to study all mine of the tunnels on the line
Following the release of the consultants’ report, the railroad decided to shut down the
Coos Bay Line for safety reasons. On November 8, 2007, the Federal Railroad
Administration (FRA) issued a report based on 1ts own investigations that concurred with
the consultants’ assessment of the tunnels at issue

On September 21, 2007, the railroad issued an embargo on the line, citing solely
the “[u)nsafe conditions in Tunnels 13, 15, and 18.” In a press release issued by
RailAmerica describing the embargo, a representative of CORP is quoted as stating, “The

Coos Bay line just doesn’t have enough business on it today to justify us making the
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repairs ' The press release wlent on to indicate that the line could be reopened to support
a container terminal at Coos Bay should such a terminal be developed

The Board found that, following the embargo, shippers dependent on the line
were immediately impacted. According to press reports, Georgia Pacific’s Coos Bay
sawmill laid off 120 workers for over 2 weeks. And, as reported in The Register-;}uard,
five comparmnes that rely on the line are being required to absorb increased transportation
costs ranging from 10 to 15% because they must use trucks rather than the railroad.> The
railroad has not offered the shippers any alternate service routes nor offered to fully
compensate the affected shippers for the increased transportation costs while the embargo
remains in effect.?

In November 2007, the raiiroad presented a proposal to potentially interested
parties for financing repair work on the line * The railroad projected that it would cost
approximately $2.9 million and it would take 4 months to repair tunnels 13, 15, and 18 in
order to reopen the line ¥ The railroad, however, contemplated doing other work as well
before CORP would again begin service. Thus, the entire proposal contemplated
spending over $23 million “to restore [the] line to status quo,” and inciuded proposed
contributions of $4.66 million apiece from CORP, the State of Oregon, the Port of Coos
Bay, shippers on the Line, and the Union Pacific Railroad Company (UP), CORP's

connecting rail carrier

| Show Cause Order (Order} at 2

2/d

? See Venfied Statements of Ray Barbee and Fred Jacquot filed by shippers.

4 State's Reply, Ex. 1

’ The nine tunnels on the Coos Bay Line arc numbered consecutively from 13 to 21

TRIV2318/KGG/eyw 3



PUBLIC VERSION

On December 22, 2007, the railroad placed an advertisement in the Coos Bay
World newspaper that stated, “The Coos Bay rail line 15 closed for now, but we plan to
reopen it one day.”® In January of this year, the railroad provided a slightly modified
version of 1ts original proposal, which again included individual outside contributions of
approximately $4.66 million from each of the proposed contributors.” On sevcral
occasions, Oregon Governor Ted Kulongoski stated that Oregon would not provide
funding until CORP makes a good faith gesture by repairing tunnels 13, 15, and 18 and
reinstituting service on the line.® In April of this year, the railroad provided another
modified proposal, this time suggesting that the State pay the entire $23 million proposed
for a long term upgrade of the line in exchange for an equity interest * The Governor
again repeated, for the third time, that Oregon would not consider provide funding until
the railroad complied with its common carrier obligation by repairing tunnels 13, 15, and
18 and reinstituting service on the 1me." None of the other prospective contributors have
agreed to the railroad’s funding proposal.

DISCUSSION

L Standard on Review

Under 49 U.S.C. § 11101(a), rail carriers have an obligation to provide rail
service upon reasonable request. That obligation is not absolute, Chicago & North

Western Transportation Co v Kalo Brick & Tile Co., 450 U.S 311, 325 (1981), and may

6 Order at 2.

i

I

? State's Reply, Ex 2.
/d,Ex 3
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be temporarily suspended if the rail carrier is incapable of providing service. Such
incapacity may arse from physical conditions affecting safety such as weather and flood
damage, tunnel deterioration, or operating restrictions due to congestion. Bar Ale, Inc v
Califorma Northern Ratiroad Co and Southern Pacific Transportation Company, STB
Finance Docket No. 32821, shp op. at 6 (STB served July 20, 2001) (Bar Ale)

An embargo is a notification to the rallroad industry and affected shippers that, in
the carrier's opinion, a disability exists that temporarily prevents it from providing
service. An embargo, which is issued through the Association of American Railroads
. pursuant to Circular TD-1, does not require prior Board approval. Bar Ale, slip. op at 5.
If Justified, the embargo will temporarily relieve the carner of 1ts common cammer
obligation. Groome & Associates, Inc and Lee K Groome v Greenville County
Economic Development Corporation, STB Docket No. 42087, slip op. at 11 (STB served
July 27, 2005) (Groome).

But the railroad is not given a free pass to choose not to serve just because of
circumstances that make it difficult or expensive to provide scrvice. In order for a
cessation of service to be lawful, an embargo must be reasonable at the time it is issued,
and the carner’s ongoing choice to maintain the embargo must continue to be reasonabile
as well. Decatur County Commissioners, et al v The Central Rarlroad Company of
Indiana, STB Finance Docket No 33386, slip op. at 19 (STB scrved Sept. 29, 2000),
aff"d sub nom Decatur County Comm'rs v §TB, 308 F 3d 710 (7th Cir 2002), GS
Roofing Prods Co v STB, 143 F 3d 387, 392 (8" Cir 1998). Although a valid embargo
temporarily excuses the duty to provide service, it does not permanently chminate the
common carrier obligation under 49 U.S.C § 11101(a) Bar Ale,slipop at5 To be

reheved of the common carrier obligation, a railroad must seek discontinuance or
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abandonment authorization under 49 US C._ § 10903. Jd. An embargo cannot be used by
a railroad to “unilaterally abandon or discontinue service on a line at its own election ”
id

Thus, an embargo that extends beyond a reasonable time can be construed as an
unlawful abandonment Groome, slip op. at 11. If a carrier 18 not going to repair a line
over which service is requested within a reasonable time, it must initiate action to obtain
abandonment or discontinuance authority. 7d. at 5

When determining whether a failure o serve is reasonable, as well as how long
the failure to serve may reasonably continue, the Board typically balances the following
factors: (1) the cost of repairs necessary to restore service; (2) the amount of traffic on
the line, (3) the carrier’s intent; (4) the length of the service cessation; and (5) the
financial condition of the carrier. /d. at 12. The factors are not applied in a formulaic way
Id. Rather, the objective is to determine whether the carmer’s decision to cease service on
the line was reasonable considenng the circumstances, and whether the carrier’s decision
to continue failing to serve 1s reasonable as well. /d.

I1.  The embargo was unreasonable from its inception.

As noted above, the State does not take issue with the railroad’s conclusion that
the conditions of tunnels 13, 15, and 18 on 1ts Coos Bay Line are unsafe nor i1ts decision
to cease service. However, because the unsafe conditions in tunnels 13, 15, and 18 were
causcd by the railroad’s neglect, and because the railroad was aware of the conditions
precipitating the embargo for months prior to the cmbargo, 1ts decision to cease service
on the line is not properly characterized as the “emergency measure” of an “embargo,”

but 15 properly classified as an unlawful abandonment
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The circumstances presented in this case are similar to those presented in JCC v.
Chicago and North Western Transportation Co, et al ' in which the Eighth Circuit
Court of Appeals affirmed the federal distnict court’s conclusion that an embargo
imposed by the Chicago and Northwestern Transportation Company (“North Western™)
was an unlawful abandonment. In JC'C v Chicago and North Western Transportation
Co, et al , North Western embargoed the “Roland Line,” a thirty-mule branch line in
Central lowa. North Western embargoed the line in response to its central division
manager’s request, which the manager based on his conclusion that the line was
impassable and unsafe for rail traffic and that North Western had allocated inadequate
funds for the maintenance and improvement of the line."> Approximately one year after
declaring the embargo, North Western asked the Interstate Commerce Commission
(*“1CC™) for authority to abandon the Roland line."

After North Western asked the ICC for authority to abandon the Roland line, the
ICC filed a complaint in federal district court seeking a preliminary and permanent
injunction against North Western."* The ICC asked the federal district court to order the
railroad to repair and operate the Roland Line and to enjoin the railroad from abandoning
it '

The district court concluded that a cessation of operations caused by factors
beyond the railroad’s control would not give rise to an abandonment, but that “[a]n

abandonment should not be deemed beyond the control of the railroad if the unsafe track

1533 F 2d 1025 (1976)
12 1d at1027.

13 Id

" Id at 1026-27

15 1d. at 1026
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conditions that required cessation of service were caused by neglect of the railroad to

16 The court found that the unsafe track conditions

properly maintain 1ts rail line.
requiring cessation of service were caused by North Western’s failure to provide proper
maintenance, rejecting the railroad’s assertion “that the antiquated nature of the line,
combined with adverse weather conditions, made the stoppage unavoidable.” Instead, the
" court noted that “the evidence strongly indicates that the Roland line was decmed to be
unprofitable by railroad management, and hence has not received proper maintenance for
a number of years. This neglect was a prime factor 1n causing the deterioration which has
made the Line largely impassable.”"’

The court found that considering the absence of any attempt by North Western to
repair the line pending the outcome of the abandonment proceeding, the railroad had
discontinued service with the intent to do so indefinitely or permanently and had thus
unlawfully abandoned the Ime.® On appeal, the 8" Circuit Court affirmed the district
court’s conclustons regarding the unlawful abandonment !

Simularly in this case, the unsafe track conditions precipitating the embargo are
due to the neglect of the railroad As discussed /nfra, CORP and RailAmerica were
aware of the conditions m tunnels 13, 15, and 18 for many months pnor to the date the
railroad imposed the embargo, if not many years However, CORP and RailAmerica did

not address the conditions and instead allowed the tunnels to deteriorate 1o the point that

they were unsafe for rail traffic

18 JCC v Chicago and North Western Transportation Company, et al , 407 F Supp. 827,
830-31 (S D lowa 1974).

17 Id
18 Id
¥ Id at 1028
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Evidence that RailAmerica/CORP knew of the deteriorated conditions in
tunnels 15 and 18 well in advance of the decision to embargo the line 1s found in the
RailAmerica/CORP response submutted to the Board on May 12, 2008; specifically, in a
letter wnitten by a Sentor Vice President of Shannon & Wilson to the Chief Engineer of
Rail America on September 21, 2007. In the letter, Mr. Robinson of Shannon & Wilson
reiterates some of the findings of the July 2007 Shannon & Wilson report that the tunnels
are in various states of deterioration and that three of the tunnels require immediate
rehabilitation. Mr. Robinson also notes:

Some of the areas ~ particularly in Tunnel 15 and

Tunnel 18, were identified and discussed with you as early
, a8 November 2006, when emergency repairs were initiated

in Tunnel 15.%

Correspondence from CORP employees to Oregon Department of Transportation
(“ODOT") employees and other documents also establish that the railroad was aware, or
should have been aware, of the deteriorated conditions in tunnels 13, 15, and 18 well
before fall of 2007. An internal e-mail from the Federal Railroad Admimstration (FRA)
discusses a joint inspection of Tunnet 15 by ODOT, CORP and the FRA on October 24,
2006.2! The c~-mail reflects that the inspectors noted deteriorated conditions 1n
Tunnel 15, including (1) a failure of 4 or 5 timber arch rings, allowing significant amount
of stone to fall into the tunnel; (2) a concentrated area of active, very recent movement of

the timber liner; (3) a ten foot (plus or minus) section of the west wall that was bulging;

and (4) sevcral areas where the timber arch rings and planking were extremely rotted due

2 Verified Statement of Paul Lundberg, exhibit 6 at p 12; September 21, 2007 letter to
Marc Bader from Robert A Robinson.

#! State’s Reply, Ex. 8.

TRIV2318/KGG/gyw 11



PUBLIC VERSION

to water damage.”? The e-mail reflects that one of the FRA inspectors had also inspected
Tunnel 15 in October 2005, and had found serious problems at that time, which he had
discussed with RailAmerica’s chief engineer, Mark Bader at the time of the 2005
inspection 2

In response to the October 2006 FRA 1nspection, the ratlroad closed Tunnel 15 for
repanrs, but apparently only addressed only some of the conditions noted during the
October 2006 joint inspection Most notably, CORP/RailAmenica did not address the
several areas where the timber arch rings and planking were extremely rotted because
these are the conditions that Shannon & Wilson descrnibed in Tunnel Inventory Report as
requiring repair within 6 months, and upon which CORP/RailAmenca based its decision
to embargo the lne,

Correspondence from the railroad to ODOT also establishes the railroad
experienced problems with tunnel 18 well before the fall of 2007 An e-mail by a CORP
employee to an ODOT employee reflects that in January 2007, the railroad imtiated some
repairs in tunnel 18 because of “some timbers that [were] strapping because the blocking
toe has failed on five timber sets[.]"*

Furthermore, a grant application prepared by CORP reflects that CORP knew of
the deteriorated conditions in tunnels 13 and 18 pnior to the time the railroad declared an
embargo of the line. In March 2006, CORP submitted an application for $7,353,762 00

of ConnectOregon 1 funds to do various repairs and upgrades on its Oregon track. In the

22 gtate’s Reply, Ex 8
2 State's Reply, Ex 9.
24 State’s Reply, Ex. 9.
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application, CORP nofed that repairs to the tunnel lining in tunnels 13 and 18 on the Coos
Bay Line were some of the highest prionty repairs »*

Simularly, 1n October 25, 2007 testimony to the Oregon Joint House and Senate
Transportation Committee Bob Jones of RailAmerica informed the committee that
RailAmerica had considered a low-interest federal loan to pay for repairs to the Coos Bay
Line. Mr Jones testified that RailAmerica had an application for a federal low interest
loan “on the books ready 1o go,” but that RailAmerica’s previous CEO was not interested
tn entering into the final contractual agreement Mr Jones further notes that the “CEO
and Board saw opportunity to sell the property [to Fortress],” so “when we went to put
together our capital budget in 2006 for 2007, a year ago, that's when I was told no.™*

Notwithstanding CORP/RailAmenica’s awareness of the deteriorated conditions
in tunnels 13, 15, and 18, and the need for repairs, CORP/RailAmerica did not undertake
all the needed repairs for these tunnels. The Board should not allow CORP/RailAmenca
to use their failure to timely address the conditions in tunnels 13, 15, and 18 as an excuse
to embargo the line and as a mechanism to escape their common carrier obligation to
provide rail service.

CORP/RailAmerica recogmze that whether they allowed the line to deteriorate to
a non-operable condition is a facior the Board will consider 1n determining whether the
cmbargo is a reasonable one.?” The ratlroad argues that it has not been negligent

maintaining the line because it has “invested substantial sums for both ordinary

% State’s Reply, Ex. 4 at 8.
% Venfied Statement of Kelly Taylor at 3
# RailAmerica/CORP Response at 10
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maintenance of the Coos Bay Linc and to address problems in a tunnel on the hne "% In
support of this assertion, the railroad describes the percentage of gross revenues from the
Coos Bay Line that the railroad has spent to maintain the line The railroad’s assertions
that they have adequately maintained the line are not well taken for several reasons.

First, the metric the railroad has chosen to show they have not been negligent, the
percentage of gross revenues from the Coos Bay Line spent on maintenance, 1s
meaningless without some information about the amount of money that might be
necessary to adequately maintain the line. Second, the railroad’s assertion that spending
a certain percentage of gross revenues is adequate to maintain the line 15 belied by the
fact that the conditions in three of the tunnels on the Coos Bay line are so deteriorated
that the line is unsafe for rail traffic.

Finally, CORP/RailAmerica’s assertion that it has spent sufficient money 1n the
last several years on maintehance 1s undercut by actions taken by the FRA. Aftera
senies of track nspections on all CORP's subdivisions, the FRA concluded that it was
necessary to enter into a Compliance Agreement to address repeated noncompliant track
conditions such as center cracked angle bars in rail joints, loose frog bolts in switches and
defective rail 2 The FRA employee recommending that CORP be subject to a
compliance agreement noted, “the CORP has hmited resources to maintain and repair
their track to the class at which it is posted.”*® CORP and the FRA executed the

agreement in early 2006

%8 RailAmerica/CORP Response at 11-12
 State’s Reply, Ex 6.
% State’s Reply, Ex. 6.

TRIV2318/KGG/eyw i4



PUBLIC VERSION

MI.  The continued embargo is not reasonable.

Even if CORP’s embargo of the line were reasonable when imposed, it has gone
on for 5o long that 1t has become an unlawful abandonment

RailAmerica/CORP argues that the embargo has continued to be reasonable It
contends that it has always intended to restore services, and not to unlawfully abandon
the line [t also argues that the length of the embargo is reasonable, and that its financial
condition does not permit 1t to repaur tunnels 13, 15 and 18, because it does not receive
sufficient profit to make the repairs worthwhile.! The railroad’s arguments have no
merit and should be rejected by the Board.

A. CORP does not intend to restore service to the Coos Bay Line.

CORP does not intend to repair the line and restore services, even though CORP
can financially do so, and the repairs can be completed quickly.

CORP argues that it has always intended to restore services to the line The
Board reached a contrary conclusion in issuing its show cause order. The ratlroad does
not rebut or address any of the findings of the Board.

As found in the show cause order, the tunnel conditions that precipitated the
embargo on September 21, 2007 did not arise from any sudden or unexpected event such
as a landshde or other collapse The slow deterioration of the tunnels’ support
structures— a decay that both RailAmerica and CORP had every opportunity to observe
during the eight years that they owned and operated the line—eventually resulted in the

condition that was used to justify the embargo.’? The Board found that the fact that the

3 RailAmerica/CORP’s Response at 10-27

32 CORP has had the opportunity to observe the deterioration of these tunnels since 1994,
when 1t purchased the line
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condition used to justify the embargo did not anse from any event that could not have
been anticipated or any suddenly perceived latent defect is demonstrated by both the S &
W report and the FRA report. The railroad does not challenge the Board’s finding.

The Board also found that the railroad never had any intent to make repairs with
its own funds On the same day that the embargo was announced, the railroad stated ina
press release that to repatr the tunnels on the hne would cost $7 million and that the
railroad would seck a “public-private partnership” to fund the repairs Order at4 Thus,
the railroad was not caught off guard by the need to close the tunnels and embargo the
line. And the reference to a “public-private parmership” in this press release indicates
that the railroad had already determined that it would not repair the line without a
significant contribution of public funds., /d. ‘

The Board found that the inference that the railroad does not intend to repair the
line with its own funds 1s also supported by what occurred at a meeting that RailAmerica
held with representatives of the State of Oregon and the Port of Coos Bay on
November 14, 2007. In a 13-page bniefing pa;)er distributed shortly thereafter,
RailAmerica candidly stated that “The deteriorated physical plant on the Coos Bay Line
of the CORP 15 the result of many years of use and hittle funding to invest mn the line.?
In the briefing paper, RailAmerica stated that it has “new management™ since 1l was
acquired by Fortress Investment Group in February of 2007. RailAmerica also stated that
the line “has operated at a significant deficit,” that “traffic is declimng,” that the line

“does not justify reinvestment,” and, specifically, that the “Coos Bay line currently

3 State’s Reply, Ex. 1 at 2.
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operates at an annual deficit of approximately $1,500,000, making operations and future
capital expenditures unsustainable.” Id.

The Board also noted that the railroad’s briefing paper spelled out the railroad's
year-long review of the nine tpnnels on the line, the problems in the tunnels revealed by a
series of inspections, and the steps leading up to the 1ssuance of the embargo on
September 21, 2007 The Board found that the briefing paper indicates that the railroad
has no intention of investing substantial funds to rehabilitate the line “until substantial
financial commitments from several other entities are obtained.” Order at4. The
railroad’s briefing paper documents $23 million 1n capital investment that would be
necded to restore the Coos Bay Line to a condition that the railroad deems serviceable in
the long term  The specific cost to “stabilize tunnels 13, 15 and 18 to reopen the line”
would be $2 9 million. Also included, however, are expenditures for tie replacement,
surfacing, tunnel liner repairs, bridge repairs, and tunnel drainage To fund all of this,
RailAmerica proposed that $4.66 million each be contributed by CORP, the Oregon
Department of Transportation, the Port of Coos Bay, the shippers on the Coos Bay Line,
and Umion Pacific Railroad (UP) In addition, the railroad requested $2 million per year
over a 5 year period as an “ongoing subsidy™ for its operating costs and profits

The Board noted that the State promptly rejected the funding proposal in January
of 2008. After heaning the proposal, Governor Ted Kulongoski reacted on January 24,
2008, stating that the railroad should first repair the tunnels, lift the embargo and reopen
the line for rail service At that point, the State of Oregon would be willing to work with
RailAmerica to solve the long term maintenance and safety problems The Govemnor
- added that the State would need an cquity interest 1n the line in connection with any state

investment. The State has thus made it clear that before the State wounld commat
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substantial funds, it wanted a showing of good faith participation by the railroad The
railroad’s response to the Governor on February 4, 2008 was a mirror image of the
Governor's letter, stating that before it w'ould repair the tunnels, it needed a “public
commitment” from the State for the funds necessary 10 make the “second phase” of the
repairs. The Governor responded to the railroad’s reply on February 12, 2008 In his
statement, the Governor reiterated exactly what he had said in his previous statement that
the State would make no financial commitment until the railroad repaired the tunnels and
resumed service. On February 20, 2008, a group of shippers on the line endorsed the
Governor’s position. The shippers believed that repair of the tunnels should begin by
Apnl 1, 2008, more than 6 months after the embargo began Order at5 In April of this
year, the Governor reiterated his position for yet a third time  The railroad does not
dispute or address the Board's findings

Based on the above facts, the Board found that the railroad cannot be 1n any doubt
that the commitment to public and shipper funding--which it has repeatedly said are
preconditions to repairing the tunnels--will not be forthcoming until the tunnels are
repaired. The Board found that the railroad has no intention of fixing the tunnels at its
own expense al this Lime

In response, the railroad argues that it has always intended to repair the line, not
to effect an unlawful abandonment. RailAmerica/CORP argues that its intent to repair 1s
evidenced by (1) its “repeated cfforts over the last several months to solicit the
participation of other stakeholders” in a long-term funding arrangement, (2) its

*“consistent level of expenditures to maintain the hne,” and, (3) its “prompt repair of the
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damage caused by the collapse of Tunnel No 15 in November 2006."* None of these
facts show that the railroad ever intended to fix the tunnels at its own expense.

First, the fact that RailAmerica/CORP continues to send letters demanding a
public-private funding partnership before it will repair the tunnels does not relieve 1t of its
common carrier obllgatiop to repair and rcopen the line. See Groome, slip op at 12
(finding embargo became unreasonable once *“1t was or should have been apparent” to the
carrier that its “plans for funding and operating the line would not succeed.”) Otherwise,
a railroad would be able to cor;tinually avoid its common carrier obligations to reopen a
line by sending letters requesting a public-private partnership to fund reparrs.

Second, RailAmerica/CORP’s argument that its “consistent level of expenditures”
to maintain the line shows it always intended to repair tunnels 13, 15, and 18 is not well
taken In addition to the reasons discussed above, the ratlroad’s assertion is not supported
by its own briefing papers.” According to the railroad, the current problem 15 caused by
“many years of use” and “little funding” invested in the Coos Bay Line. Its briefing
paper reported annual traffic and expenditures on the line In 2000, the year RailAmerica
acquired CORP, there were 6,431 cars moved on the line. There were 5,982 in 2001,
8,376 cars in 2002, 9,039 cars in 2003, 5,549 cars 1n 2004, 6,247 cars in 2005, 5,845 cars
in 2006, and 3,652 cars 1n 2007, the year of the embargo. During this period, the railroad

spent the following on capital expenditures: $199,653 in 2002, $302,242 in 2003, and

34 RailAmerica/CORP’s Response at 10-17

35 The Board should accord no weight to the railroad’s allegations regarding gross annual
revenues, traffic, and annual operating and maintenance costs for the line See Venfied
Statement of Paul Lundberg at 3-4. This information 1s not corroborated through
reference to financial documents or through information provided to the parties in
discovery.
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$191,522 in 2004 ** By 2005 and 2006, the problems caused by deferred maintenance
became acute, causing the railroad to make capital expenditures of $1.1 million in 2005
and $1.8 million in 2006, which included $1 7 mullion to repair the collapse of tunnel 15
during repairs, forcing a 3 month closure of the tunnel and resulting in $500,000 in lost
revenue

The railroad has not provided any documents to show ite annual gross revenues
from traffic on the line.’® But the raslroad does claim that the line was “profitable” in
2002 and 2003.*? In 2002, the line moved 8376 cars. At approximately §___ per car, the
gross annual revenue from traffic would be about $5 | million During 2002, the ralroad
spent $199,653 in capital expenditures, or about 4% of its estimated gross traffic
revenues, Similarly, in 2003, the line moved 9,039 cars, resulting in approximately $5 5
million in gross traffic revenue, without including other sources of revenue During
2003, the line spent $302,242 in capital expenditures, or about 6% of its estimated annual
gross traffic revenues, These figures do not support the railroad’s assertion that it has
spent “28% of 1ts annual gross freight revenues eamed on traffic” for maintenance of the
line 0

The problems that caused the embargo are the result of “many years of use” and

“little funding”™ invested by the ralroad to mantain the line. The FRA has historically

3 State’s Reply, Ex. 1 at 13,
¥ Id and at 3

3 The railroad alleges it receives from UP a “Handling Carrier Charge” of $___ to§___
per car, adjusted upwards annually subject to a 3% cap, and a fuel adjustment of % of
the carner charge, or approximately § __ to $__, per car Verified Statement of Paul
Lundberg at 3-4 That equals approximately'f’__ per car

% Verified Statement of Paul Lundberg at 5
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had to take actions against CORP due to repeated noncompliant track conditions The
amount of funds that the railroad has spent on maintenance of the line does not support its
professed intent to make repairs to tunnels 13, 15, and 18 with its own funds following
the embargo.

Nor does the railroad™s repair of tunnel 15 m 2006 suggest that it intended to
repair tunnels 13, 15 and 18 wrth its own funds in 2007. The railroad did not adequately
repair tunnel 15 in 2006, since tunnel 15 is one of the tunnels whose failure the railroad
used to justify the embargo in 2007, Moreover, the railroad did not seek a “public-
private partnership” to pay for the cost of repairs to the line 1n 2005 or 2006 Thus 1s5ue
arose in 2007, only after the Fortress Investment Group, a hedge fund, acquired
RailAmerica and appointed new management. Now, the railroad argues that the
continued embargo is reasonable and will remain reasonable unti] the State, the Port of
Coos Bay, and the affected shippers commit to a “public-private partnership” to finance a
$23 mullion upgrade of the line, including the cost to repair the three tunnels, along with
providing an annual $2 million public subsidy for operating costs and profits. However,
the railroad’s common carrier obligation did not cease or change when the railroad was
acquired by a hedge fund. The common carrier obligation includes the obhgation to
maintain infrastructure in a condition that allows service to be provided, and failure to do
so is a violation of the common carrier obligation A railroad “cannot lawfully make
[providing service] contingent upon whether [it) thinks it is *worth it' to do so ™*!

In short, CORP/RailAmerica had aiready made the decision that 1t would not pay

the cost of repair with its own funds when the cmbargo was first announced, as indicated

a1 Pejepscot Industrial Park, Inc, d/b/a Grimmel Industries- Petition for Declaratory
Order, STB Docket No 33989, slip op at 6 (served May 15, 2003) (Pejepscot)
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m the press release and the briefing papers provided to the interested parties The
railroad has never mtended to make the repairs with its own funds.

B. The length of the embargo has become unreasonable.

The embargo has been in place for over 7 months now, and shippers on the line
do seek the resumption of service. The Board found that there was no reason for the
railroad to delay either restoring the tunnels and providing service, or, 1f CORP does not
want to serve the line anymore, to seek relief from the obligation to provide service. As
the Board noted, railroads may look for creative ways, including public/private
partnerships, to maintain or upgrade their facilities, and the railroad was entitled to wait a
reasonable period for a reaction to its funding proposal. However, a railroad must, within
a reasonable time, either provide service or take steps to be relieved of the common
carrier obligation

In response, the railroad argues that the length of the embargo is reasonable,
because it has “diligently attempted™ to forge a partnership to get other interested parties
to pay for a $23 mllion upgrade of the hine, and the $2.9 million in repairs immediately
needed to tunnels 13, 15 and 18 cannot be made in any event due to “weather conditions”
in Oregon.*

The railroad’s arguments are not well taken The common carrier obligation
includes the implicit obligation to repair and maintain rail lines to provide safe service
The railroad has the obligation to pay for the cost of maintenance and repars to 1ts rail
line, not the public 1t serves. Repairs to mail lines are routinely made during adverse

weather conditions, including rain In its briefing paper, the railroad represented that the

42 RmlAmenca/CORP’s Response at 20
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$2 9 million in repairs to tunnels 13, 15 and 18 could be commenced immediately by
March 1, 2008, but only if the other interested parties first agreed to participate in the
railroad’s proposed $23 million upgrade of the line, which included the cost of repair and
a profit subsidy for the railroad.*® This was not an acceptable response to the shippers’
requests for services. “A rail carrier cannot make its service contingent upon guaranteed
profits from that service or upon the shipper’s advance funding of repairs to the rail hine
over which the service would then be provided.™

In this case, the railroad has known for some time that a key aspect of its
proposals—that the other parties commit to a financial contribution before the railroad
repairs the tunnels and lifts the embargo—has been rejected by the various interests
involved While the railroad may be entitled to wait a reasonable period of time, that
period is long passed here In Groome, the Board held that GCEDC, a public entity that
acquired a railroad with an embargoed line, had a common carrier obligation even though
it had no intent to operate the line as a carrier. The Board found that GCEDC violated
that obligation by failing to either restore services to the embargoed line or seek
abandonment once it knew that its proposed funding plans to repair line would not
succeed.*’ Here, from the outset, the railroad never intended to put the line back in
serviceable conditions with its own funds. At least since January of 2008, it was or
should have been apparent to the railroad that its plans for funding a proposed $23

mtillion upgrade of the line would not succeed At that point, 1t was time for the railroad

43 State’s Reply, Ex. 1 at 7 (“project start date will be when funding is estabhished or
March 1* due to weather, whichever s later )

44 Pesepscot, shp op. at 6.
5 Groome, slip op. at 12,
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to seek an end to its obligation to provide service, and it was unreasonable for 1t to
continue the embargo and not begin the discontinuance or abandonment process

Thus, the length of the embargo is not reasonable.

C. RailAmerica/CORP can pay for the cost of repairs.

RailAmenica/CORP argues that its financial condition prevents it from paying for
the cost of repairs because the cost of repairs are not “financially justified based upon the
financial prospects for the Coos Bay Line.” The railroad argues that the traffic on the
line does not generate enough revenue to meet the costs of providing service, a condition
which, according to the railroad, has existed for years and which is worseming due to
declimng traffic volume. The railroad claims that this hne operated at a profit in 2002
and 2003, but that the line began operating at a deficit in 2005 and 2006 due to decreased
traffic and increased expenses *¢

As discussed above, according to the railroad's briefing paper for the State, 1n
2000, the year RailAmerica purchased CORP, there were 6,431 carloads on the line
There were 5,982 carloads in 2001, 8,376 carloads in 2002, 9,030 carloads in 2003, 5,849
carloads in 2004, 6,247 carloads in 2005, and 5,845 carloads in 2006 The number of
carloads decreased 10 3,652 in 2007 but that is the year the railroad embargoed the ine
Thus, the average number of cars per year on the line from 2000 to 2006, the last full year
of service, was 6890, which 1s an increase, not a decrease, from the 6,431 carloads per

year at the time RailAmerica purchased the line

48 Rail America/CORP"s Response at 21-24
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The railroad’s figures do not show decreased traffic after 2004, other than the year
of the embargo. There were 5,849 cars in 2004, 6,247 cars in 2005, and 5,845 cars in
2006. Thus, traffic in 2005 and 2006 was the same or greater than m 2004, a year that the
railroad alleges was profitable. Any deficit complained of by the railroad as a result of
increased expenses in 2005 and 2006 is 1n large part due to the railroad’s neglect in
failing to maintain the line—$1 1 million in capital expenditures in 2005 and $1 8 million
in 2006, which includes $1.7 million to repair tunnel 15 when 1t collapsed during repaurs,
A railroad cannot milk a line for profits, failing to invest in proper maintenance and
repair, and then use 1ts own neglect to justify an embargo

CORP also argues that “it does not have the ability to take pricing actions that
would generate additional revenues for upgrading or expansion of its rail infrastructure,”
due to the terms of its Competitive Market Agreement with UP which limts the ratcs
charged by CORP.*” However, as UP has testified before this Board, the remedy for this
is to “renegotiate the terms” of that Agreement, which UP and CORP “are doing right
now.”® Moreover, it is not appropriate for a railroad to use an embargo as a tactic to
avoid its common carmner obhgation and to force the public to pay for the railroad’s
desired upgrade and to guaranty profits on the line, which is what has happened here.

In any event, even if the railroad can prove that it is operating the line at an annual

deficit, and that the present problems are not caused by the railroad’s own neglect in

7 Venfied Statement of Paul Lundberg at 4; RailAmerica/CORP"s Response at 22

48 See Testimony of ] Michael Hemmer of UP in Ex Parte 677, STB Common Carrier
Obligation of Railroads hearing, April 25, 2008, transcript at page 116, lines 5 to 8
(“Now the solution to that, of course, 1s renegotiation of those terms and conditions,
and that is what we’re doing now.”)
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failing to maintain the line, that does not make the ongoing embargo reasonable A
carrier 1s not given a free pass {0 choose not to serve just because of circumstances that
make it difficult or expensive to provide service. In order for a cessation of service to be
lawful, an embargo must be reasonable at the time it is issued, and the carrier’s ongoing
choice to maintain the embargo must continue to be reasonable as well Decatur, supra,
308 F.3d 710; GS Roofing, supra, 143 F 3d 387, 392. But “[a]n embargo cannot be used
by a railroad to unilaterally abandon or discontinue service on a line at its own election,”
Bar Ale, slip op at 5, as the railroad has done here.

The railroad argues that the Board has not required carriers to make expensive
repairs when “the revenues from the line would not be enough to provide a return on that
investment,” citing Decatur.*® Decatur is distinguishable There, the Central RR
Company of Indiana (CIND) placed an embarg-o on a 16 mile segment, due to mud slides
and other problems, but continued to provide service to all shippers at a lugher price
along different routes. Three months after the embargo was 1ssued, CIND file a petition
for exemption from STB regulation so CIND could abandon its entire 81 mile line,
including the non-embargoed portion of the line. CIND was then acquired by ReilTex,
who withdrew its petition for exemption and resumed operation of the entire line. In
holding that a 20 month embargo was reasonable in length, the court found that CIND did
not violate its common carrier obligation, in part because “less than three months
elapsed” between the date the embargo became effective and the date CIND gave notice

of its intent to abandon the line 5! The court also found that CIND attempted to comply

¥ RailAmerica’/CORP’s Response at 22.
3% Decatur, 308 F 2d at 714
S Id. at 716
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with its common carrier obligation during the 20 month period, because “CIND did not
sit idle” until it filed the abandonment petition and “at no time was rail service
unavailable to the affected shippers.”* The court held that “on this record, the Board did
not permit CIND to use the embargo as a tactic to avoid CIND's common carrier
obhgation.”

The same cannot be said here, Unlike in Decarur, the embargo was not caused by
a sudden event like a mud shde, but by the railroad’s own failure to maintain the line.
The railroad did not announce the embargo until September 21, 2007, two months after
receiving the S & W report that was used to justify the embargo, and the railroad gave the
affected shippers less than 24 hours notice of the embargo. Unlike Decatur, the railroad
has been 1dle here, since the railroad has taken no action to commence repairs > And,
unlike Decatur, the railroad has not provided alternative service to the affected shippers
during the embargo or fully compensated them for the increased cost of transportation.
The railroad did not state any intent to abandon this line until May of 2008, nine months
after the embargo was issued, and then only gfter the Board issued its show cause order.
In fact, the railroad still does not intend to abandon the line, but only if the other
interested parties will agree to finance the $23 million upgrade of the line envisioned by
the railroad — a substantial mcrease in the value of its asset, as well as a guaranteed profit,
all at the public’s expense But, “notions of long-term feasibility have no place ina

proceeding to determine the reasonableness of an embargo.” G'S Roofing, 143 F.3d at

2 1d. ot 717.

53 See testimony of Paul Lundberg of RailAmerica m Ex Parte 677, STB Common
Caurrier Obligation of Railroads hearing, April 25, 2008, transcript at page 172, ine 19 to
page 173, line 1 (admitting that RailAmerica and CORP have the cost estimates for the
tunnel repairs, but “haven’t taken any further achion ™)

TRIV2318/KGG/iejw 27



PUBLIC VERSION

394 Here, the rasfroad has used the embargo, and 1s still using the embargo, as a tactic to
avoid the railroad’s common carrier obligation.

D.  The traffic on the line justifies restoring services.

The railroad argues that the cost of tunnel repairs is not justified because
decreased traffic on the line in 2005 and 2006 prevent 1t from earning sufficient revenues
to pay for operating costs and get an adequate return on investments >

As discussed above, the amount of traffic on this line 1s sufficient to justify
repairs This line serves numerous shippers, and the revenue generated by traffic each
year clearly exceeds the $2.9 million cost of repairs The gross traffic revenues from
6,247 cars in 2005 would be approximately $3 8 million, and revenues from 5,845 cars in
2006 would be approximately $3.6 million. In Bar Ale, the Board balanced the cost of
repairs in relation to the amount of traffic generated by the affected shipper and the
financial condition of the camners There, the repair of a bndge would have cost
$250,000, while “revenue from Bar Ale’s traffic was only about $28,400 a year " Bar
Ale, slip op. at 6. The carriers were trying to sell the line for continued service and
therefore failed to seek approval to discontinue service or abandon the line. The Board
found the embargo was reasonable under these circumstances, because the camner’s
“precanious financial condition™ during the embargo was “well known,” and the carrier
could not afford the “substantial rehabilitation expense™ during negotiations to sell the
line “given the limited amount of traffic and revenue” derived from Bar Ale, the sole
shipper served by the line. /d That is not the case here. There 1s a substantial amount of

traffic on the line and the estimated annual gross revenues generated by traffic exceed the

> RailAmenca/CORP's Response at 25
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$2.9 mllion cost to repair tunnels 13, 15, and 18. The rarlroad has simply decided that it
will not repair the line unless the State of Oregon, the shippers, and other stakeholders
first agree to pay for the cost of repairs, a substantial upgrade to the line, and an annual
profit subsidy for the railroad. Traffic on the line 13 sufficient to warrant repairs, and this
factor weighs in favor of finding that the embargo has become unreasonable

E. The railroad’s fir:anclal condition does not justify the embargo.

The railroad argues that its financial condition “does not permit it to make the
needed repairs to Tunnels 13, 15 and 18 without financial assistance from other
parties.” The railroad argues that undertaking the $2.9 million in repairs “would have
essentially rendered CORP’s entire operation marginal.” Id ‘The railroad does not offer
any evidence to support the allegation that paying the cost of repairs would render
CORP’s entire opcration “marginal ” The annual report that CORP files with the Oregon
Department of Transportation (ODOT) of the annual gross revenue for the CORP system
in Oregon (i.e , the Roseburg, Coos Bay and Eugene Subdivisions) does not support this
asserhion. The annual gross revenue reported by the CORP system was $22 milhon in
2002, $23 million in 2003, $23 million in 2004, $30 million n 2005, $27 million in 2006,
and $24 million in 2007, the year of the embargo.® CORP’s annual gross revenues for
2005, 2006 and 2007, absent the embargo, were actually substantially higher than in pnor
years.

The railroad also argues that the Board should not require it to make the repairs to

tunnels 13, 15 and 18, even if 1t clearly can afford to do so 37 It argues that the fact that

’

3% RallAmerica/CORP"s Response at 26.
56 See Venified Statement of Kelly Taylor at 3
57 RailAmerica/CORP's Response at 25
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CORP is owned by RaillAmerica, and that RailAmerica is in turn owned by Fortress
Investment Group, a hedge fund, is irrelevant to the issues before the Board,®

The Board does not need to decide whether or not the financial condition of
RailAmerica and Fortress Investment Group is relevant to the continued embargo CORP
does have the $2.9 million to pay for repairs, since CORP already announced that it could
commit $4.6 million to this repair project. Accordingly, CORP’s financial condition does
not make the continued embargo reasonable

CONCLUSION

Because RailAmerica and CORP have neither provided service nor been reheved
of their obligation to provide service, the line’s current status is that of an illegal
abandonment Under the circumstances, RailAmerica/CORP should be ordered to repair
tunnels 13, 15, and 18 and resume rail service on the line.

.
DATED this 5 day of June, 2008
Respectfully submitted,

HARDY MYERS
Attorney General

KA i %%ﬁ[‘l % GEORGES #84231

STEPHANIE S ANDRUS #925123

Senior Assistant Attorneys General

kate georges{@do).state or us
hanie.andrus@doj.state.or us

Of Attorneys for State of Oregon

58 14 n 12. RailAmerica/CORP offers no evidence regarding the financtal condition of
RatlAmerica or Fortress Investment Group.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No 35130

CENTRAL OREGON & PACTIFIC RAILROAD, INC. - COOS BAY RAIL LINE

VERIFIED STATEMENT OF KELLY TAYLOR

My name 15 Kelly Taylor. I am the Administrator of the Rail Division of the
Oregon Department of Transportation. My business address 1s 555 13" Street, NE, Suite
3, Salem, Oregon 97301-4179 The Rail Division regulates railroads in Oregon as
allowed by Oregon law and rule and is responsible for freight and passenger rai1l planming
and operations, as well as for representing ralroad customers on service issues

On September 20, 2007, I recerved a phone call from Kevin Spradlin of Central
Oregon and Pacific Railroad (“CORP”) to notify me that the railroad intended to 1ssue
notice of embargo of the entire Coos Bay Lime the following day. Neither CORP nor
RailAmerica provided notice prior to this phone call regarding their intent to embargo the
Coos Bay Line

On September 24, 2007, Bob Jones, the regional vice president of RajlJAmenca
and Kevin Spradiin, CORP’s general manager, attended & previously-scheduled meeting
of the Southern Oregon Transportahion Working Group. In response to mqumes about
when the Coos Bay Line would be repaired and reopened, Mr. Jones and Mr Spradlm
offered no information to show that the railroad had a plan to repair the condrtions in
Tunnels 13, 15 and 18, notwithstanding the fact the railroad had taken the extreme
measure of stopping service on the hne due to the condition of these tunnels

It was not until md-November 2007 that RmlAmerica and CORP provided the
State or other stakeholders with any specific proposal for re-opening the line, and that

proposal came in the form of a “public-pnivate partnership” in which the State and other



stakeholders would each contribute at least $4.66 million to rehabihitate the entire Coos
Bay Line, not just the conditions 1n the tunnels that precipitated the embargo. (See
Exhibit 1)

On January 22, 2008, CORP/RailAmerica presented the State of Oregon with a
“Term Sheet™ 1n which 1t agam outlined a public-private partmership with the State of
Oregon and other stakeholders CORP/RailAmerica reilerated their proposal at a meeting
with Oregon Governor Ted Kulongosk: on January 24, 2008 The Govemor rejected
CORP/RailAmerica’s proposal.

Approximately two months after the Governor rejected CORP/RailAmenca’s
proposal for a public-private partnership, RailAmerica submitted to the State of Oregon a
proposal for a Jomnt Venture whereby the Oregon Department of Transportation would
acquire an equity interest in the Coos Bay Line m exchange for funding the rehabilitation
of the Coos Bay Line, which RallAmenca estimated would cost $23 3 million (See
Exhibit 2 )

The Govemnor rejected this proposal in an Apnil 21, 2008 letter to Paul Lundberg,
noting that the “bottom line” he had announced duning the January 24, 2008 meeting with
CORP/RailAmerica and again i his February 12, 2008 letter to RailAmerica had not
changed, and that he would only be open to discussing any long-term solution for the
Coos Bay Line after CORP/RailAmernica had re-opened it. (See Exhibat 3 )

Conn regon I Program and Rallroad Rehabilitation and lmprovement
Financing Program

In March 2006, CORP submitted an apphcation to the ConnectOregon I Program
for a grant to “upgrade the Central Oregon & Pacific main hines.” The ConnectOregon
Program 1s a Multimodal Transportatton Fund to 1nvest 1n mr: rarl, manne, and transit
infrastructure CORP asked for a grant of $7,353,762 00 and proposed to match that
amount with §5,025,812.00 of its own funds In the apphication, CORP asserted that
repairs done with the ConnectOregon I funds would include the repair of the tunnel limng



in tonnels 13, 15 and 20 1in the Coos Bay Subd:vision, and reported that these repairs
were some of the highest priority on the subdivision. (See Exhibit 4 at 8,) Ultimately
competing applications submtted for ConnectOregon I funds were approved and
CORP’s application was not funded.

During hus October 25, 2007, testimony to the Oregon Joint House and Senate
Transportation Commuttee, Bob Jones of RallAmenca was asked whether RallAmenca
had considered a low-interest federal loan to pay for repairs to the Coos Bay Line Mr
Jones testified that RalAmerica had an apphcation for a federal low interest loan “on the
books ready to go,” but that Ra1lJAmenca’s previous CEO was not interested 1n entering
into the final contractual agreement and that the “CEO and the Board saw opportumty to
sell the property [to Fortress],” so “when we went fo put together our capital budgets in
2006 for 2007, a year ago, that’s when I was told no

Annual Gross Revenue

I have reviewed statutorily-required Annual Reports filed by CORP 1n Oregon
since 2002 Each report sets forth the railroad's total operating revenues. CORP

reported its total operating revenues for years 2002 through 2007 as follows.
2002 - $22,221,597 00
2003 -- $23,677,963 00
2004 -- $23,630,153.00
2005 ~ $30,027,001.00
2006 -- $27,563,027 00
2007 -- $24,415,684 00

VERIFICATION
I, Kelly Taylor, declare under penalty of perjury that the foregoing 1s true and

correct. Further, I certify that I am qualified and authonzed to file this verified statement

Keﬁy E;:ay,é ;2

Executed on the 3'! day of June, 2008



BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 35130

CENTRAL OREGON & PACIFIC RAILROAD, INC - COOS BAY RAIL LINE

VERIFIED STATEMENT OF JOHN R. JOHNSON

My name is John R Johnson [ am the manager of the Rail Safety Section of the
Oregon Department of Transportation, Rail Division. My business address is 555 13*
Street, NE, Suite 3, Salem, Oregon 97301-4179 The Rail Safety Section inspects
rauroad tracks 1n Oregon for compliance with Oregon regulations The Oregon
Department of Transportation, Rail Division, Rail Safety Section also works in
conjunction the Federal Railroad Administration (“FRA™) to mspect rail lines in Oregon
for comphance with federal regulations

In the course of my employment, I have received correspondence from Central
Oregon and Pacific Ralroad (“CORP”") employees as well as FRA employees regarding
all CORP’s subdivisions 1n Oregon, including the Coos Bay Line

In Apnli 2005, [ recerved a memorandum produced by FRA employee Steve Jasso
describing a FRA team inspection on CORP’s three Oregon subdivisions, including the
Coos Bay Line (Exhibit 5) Mr Jasso notes that the FRA had concerns regarding all
CORP’s subdivisions because of, among other things, “lack of resources for proper
inspection and maintenance ” (Exhibit 5at 7) Mr Jasso notes that CORP’s general
manager agreed with the FRA that CORP's track conditions, quahity of inspections, and
lack of proper remedial action needed to be improved and that the general manager
“offered no excuses and statcd headquarters in Texas mught finally be waking up *
(Exhibit 5at 8 )



In June 2005, [ received another memorandum from the FRA concerning CORP's
subdivisions in Oregon. (Exhibit 6.) In this memorandum, FRA Track Safety Inspector
Rick Hasbrouck discusses a recent FRA 1nspection on CORP’s Roseburg subdivision and
reviews the conclusions of past FRA inspections on all Oregon’s CORP’s Oregon
subdivisions. Mr Hasbrouk notes that “it is evident from past inspections that very httle
progress is being made when comparing the miles of track and defectrve conditions being
discovered by FRA and ODOT inspectors.” (Exhibit 6 at 2) In conclusion, Mr
Hasbrouck recommends that “CORP be placed into a Comphance Agreement with
stronger enforcement towards the noncompliant track and roadway worker protection
conditions recording during the past inspections with more recommended civil penalty’s
and or individual hability enforcement and special notice for repairs placed where we
continually find areas of track that cannol be maintained for the posted class of track that
it 18 being operated ar.” (Exhibit 6at2)

In January 2006, CORP and the FRA entered into a Safety Compliance
Agreement as recommended by Mr Hasbrouck (Exhibit 7) The Safety Complance
Agreement notes that since 1998, FRA and State of Oregon inspectors have inspected the
equivalent of about 1000 track miles on main and yard tracks and recorded more than
4,067 noncomphiance track conditions. (Exhibit 7 at 1 ) The Agreement further notes
that the FRA’s recent assessment of the CORP’s comphiance with Federal Track Safety
Standards regulations revealed “continued widespread noncompliance with [the]
regulations, creating sigmficant nisk to the health and safety of the public and railroad
employees ™ (Exhibit 7at 1)

In October 2006, I received an e-mail from FRA employee Steve Krause
regarding an October 24, 2006 FRA inspection of Tunnel 15 on the Coos Bay Line
(Extubit 8 ) Mr Krause notes several defects in the tunnels, including (1) 4 or 5 umber
arch nngs in a row completely failed allowing timber planking and a significant amount

of stone to fall into the tunnel, (2) a concentrated area of active, very recent movement of



the timber liner causing sections of the timber arch rings at the top of the tunnel to split
from end to end and causing many of the arch ring timbers to shift and overlap or crush
each other; (3) a failed section in a portion of the west wall that was bulging outward 6”
to 12", and (4) several areas where timber arch nngs are planking and severely rotted due
to water damage (Exhibit8at2) Mr Krause also notes that he had found serious
problems in Tunnel 15 during an October 2005 inspection and that he had previously
discussed those concerns with CORP officials (Exhibit8 at2)

‘ In January 2007, | reviewed an e-ma:l from Steve Hefley of CORP to another Rail
Division empluyee regarding “problems™ in Tunnel 18 The e-mail stated that there were
timbers strapping because the blocking toe had failed on five timber sets,” (Exhibit 9)

VERIFICATION
[, John R Johnson, declare under penalty of perjury that the foregoing 1s true and
correct Further, [ certify that I am qualified and authorized to file this verified statement

7454

n R. John

Executed on the 3™ day of June, 2008
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Subject: FW Coos Bay Joint Venture

- o kA e R A — AN S ———— R S A R — ket . - e R EEn i WEE e e R -

From: Lundberg, Paul (Boca) [mallto:Paul.Lundberg@railamerica.com)
Sent: Wednesday, April 09, 2008 1:45 PM

To: WARNER Chris

Subject: Coos Bay Joint Venture

Chns/Kelly -

Attached is an outline for the Jaint Venture | described whereby CORP and ODOT would assume joint ownership
of the Coos Bay hne

Our new government affairs person, Hewdi Eddins, has reached out to Allison Dane in Congressman DeFazic's
office, to let them know we wera forwardmg this proposal fo you

Please lat me know ASAP If this is something we could work with
Thank you
PAL

Paul A. Lundberg

Vice Presadent

RailAmerica

5300 Broken Sound Blvd., NW
Boca Raton, FL 33487
561-226-1709

6/2/2008
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PROPOSED YAUGHN TO CORDES JOINT VENTURE
1) CREATION OF THE JOINT VENTURE

A Joint Venture will be created to own and maintain the CORP’s line between Vaughn
(MP 669 0) and Cordes (MP 763 1) .

a. The CORP will contnbute the real estate and the track structure, 1ts revenues
from 1ts line hau] divisions from Umon Pacific for all shupments destined to
stations south of Vaughn, and relevant real estate fees.

b. ODOT will contribute sufficient funds to rehabihitate the line (current estimate
$23.3 mulhon), provide for future necessary capital investment to maintan the
line n safe condition as described in 2 (d), and to provide the transportation
services fee described in 2 (a)

c. ODOT and CORP will select an administrator of the Joint Venture to make
the required business decisions.

d. The amount of sufficient funds to rehabilitate the line will be deterrmned by
an independent engineering firm hured by CORP and ODOT

e. CORP and ODOT will each have 50% interest in the ownership of the line

f. CORP wll maintain its operating nghts over Union Pacific owned trackage
from Cordes to Coquille.

2) OPERATION OF THE JOINT VENTURE

The Jomnt Venture will contract with the CORP to provide exclusive rai] transportation
services to the shippers at stations south of Vaughan CORP will remain the common
carrier

a The CORP will provide these services at $1087 per car, with a mmmum
payment based on 380 cars per month.

b The per-car fee will be adjusted annually on October 1 by the RCAF including
fuel.

¢. The payment will cover transportation, mechanical, admimstrative and
routine mamntenance costs.

d. Each year, CORP will submit to the Joint Venture a recommendation for
capital improvements. The Joint Venture will determine and approve the
armual level of capital expenditure. The fiunds for these improvements will be
provided as descnibed 1n 1 (b). .

e The CORP will act as agent for the Jont Venture m collechng revenues from
Umnion Pacific, and remitting those revenues fo the Joint Venture The CORP
will also collect the relevant real estate lease fees from outside third parties,
and submit those fees to the Joint Venture.

f Any profits (eamings 1n excess of operating costs and capital expenditures)

carned from rail operations will be divided equally between CORP and
ODOT.
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JOINT VENTURE, page 2
3) DISPOSITION OF THE JOINT VENTURE

CORP and/or ODOT may, at some point, decide to end the Joint Venture If that event
occurs, the following will apply.

a At anyttme dunng the tenure of the Joint Venture, the CORP, at :ts sole
discretion, may offer its 50% share to ODOT, and ODOT will purchase that
share for the net liquidation value of the track structure and the real estate that
existed on the date the Joint Venture was created using the NL'V method of
the STB, or 50% of the value of the going concern, whichever is greater. At
that point, ODOT will have the nght to continue to contract with CORP for
the operation of the Line, or it may choose a different operator.

b. If at anytime duning the tenure of the Jomt Venture, ODOT wishes, at it sole
discretion, to dissolve the Joint Venture, the entire ownership of the real cstate
and track structure will revert to the CORP.

c. If the Joint Venture decides to abandon the line, and the abandonment 18
approved, CORP and ODOT will divided the proceeds (either NLV or “going
concern” value) from the liquidation on a 50%-50% basis.

d. Ifthe Joint Venture decides to sell the line to another entity, CORP and
ODOT will divide the sales proceeds on a 50%-50% basis
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Juat north of the above failure there appsars fo be a concentrated area or actve, very recent movemant of the timber
imer Thia movement is causing two conditions, first, many sections of the timber arch rings at the top of the tunnal are spit from
end to end and there are approximately 10 ring fimbers in a row with spiits that appaar to have spiit vety recantly, sacond, many of
the arch ring timbers are shifing and either overlapping each other or crushung severely CORP's Cralg Kalsey stated that he did
not see the spiit imbers dunng an inspection he made several weeks ago.

Approximately 20" south of the falled section there is a 10" +/- portion of the west wall that is bulging outward 8° ~ 12*
Additionally, there ara several areas whera the timber arch rings and planking are extremely rotted due to water damage. Some
of this tmber 18 crushing, shifting or completsly rolted away

| inspected this tunne! in October 2005 during my Bridge Safety Survey and found serious problems but it has detsriorated
significantly since that time It should be noted that the condition of this tunnel and the FRA’s concerns were discussed with
CORP officials as part of the 2005 Bridge Safety Survey. CORP s a RallAmerica property and the condiilon of this tunnel was
therefore also discussed in October 2005 with RaillAmerica’s Mark Bader, Chief Engineer — West Business Unit.

After the inspection today, CORP took the tunnel out of service until they have it formally inspected. Jim Adams and |
informad CORP thal, before resuming operations thru the tunnel, the FRA will require a written statement that the tunnel has been
mnspected and is safe for trains

This tunnet has a falled section and other araas of the tunnel appear to be actively moving and very close to failure. This

tunnel does not appesar to be structurally stable and is therefore not safe for trains. If CORP’s inspection determines otherwise,
wa need to look at an Emergency Order

Steve Krause
Bridge Safely Specialist

5/6/2008
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From: Krause, Staven <FRA>

Sent: Tuesday, October 24, 2006 10:08 PM

To: Davids, Gordon <FRA>; Brinck, Mark <FRA>; Adams, James <FRA>
Subject: COPR Tunnel # 15, Coos Bay Subdivision

An Inspaction of Tunnel #16 was made today by FRA's Jim Adams and Steve Krause, and CORP's Steve Hefley, Craig
Kelsey and Mark Wohiers, and Oregon Depariment of Transportstion's John Johnson This tunnel appears to have onginafly
bean & timber iined tunnel with much of tha timber being replaced with stee! beams overlaid with sholcrets, Another small area
has been reinforced with stea) baam rings placed between the timber rings. The tunnel was bullt In 1914.

Several sections at the north end of the tunnel were found to be in sxtremely poor condition. At one location, 4 or 5 timber
arch rings in a row completely falled aliowing the timbar planking and a significant amount of stons Io fall into tha tunnel. CORP
officiais stated that this occurred in March or Apnl of this year The result is a large void at the top of the funnet that 18
approximately 10’ = 15 high, 10' - 12’ wide and extends from one side wall fo the othar side wall.

5/6/200%
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THEODORE R. KULONGOSKI

Governor
April 21, 2008
Paul Lundberg, Vice-President
5300 Broken Sound Bivd
Boca Raton, FL 33487
Dear Mr. Lundberg:

I received your proposal for a “joint venture” between RailAmerica and the State
of Oregon on the CORP line between Vaughn and Cordes. Qver two months ago, I asked
RailAmerica, as a sign of good frith, to fix the tunnels and re-open the line. Your latest
proposal does not respond to that request.

Topuhtawcmctly.myhottomlmehasnotchmged. As [ stated when we met in
person on January 24" and repeated in my letter on February 12", the State of Oregon
wouldbeopmtoadlmssmnw:ﬂ:allofﬂnestaknholdusonalong—tatmsoluuonforthe
line after you have re-opened it. Your refusal to address this bottom line leads me to
conclude that you have no intention of fixing and reopening the line without a significant
infusion of public dollars. Since you have made no effort since the September 2007
closure to re-open the line, I believe that your actions constitute an unlawful embargo and
you are violating your common carrier obligation, thereby cansing a hardship for
Oregon’s businesses and threatening the economic health of Oregon’s coastal
communities.

I continue to maintain that fixing the tunnels and restoring the flow of goods
along the line is not only the right thing to do, but your legal obligation. Your choice
scems clear: either re-open the line or seck abandonment. We need to come to a
conclusion on this matter. I will continue to press federal authorities and Oregon’s
congressional delegation to close this chapter.

1B ~

THEODORE R. KULO:

Governor
GTE ODOT cwhh

STATE CAPITOL, SALEM 97301-4047 (S03) 378-3111 PAX (503) 378-4863 TTY (503) 378-4859

WIWW.GOVERNOR.OREGON.GOV
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Appiication For ConnectOregon Program 2005-2006 S
To snsure you have current program infonmation, Mmﬂmnmhmﬂmmmm

I:‘AR'I‘ A- l;a.'rojoci Summary and Certification: Usa this form z 7:: m:ln?nﬁ:u“ “;?? d:ne “h A

Steve Hefley

(541) 957-2812
PAX
(841) 9570888

PRIMARY CUNTACT ANGTITLE

e
. STATEAND Z¥ CODE FAR

3. PROJECT NAME AND LOCATION

mmmmﬁmm. Roseburg, & Coos Bay Subdivsions.
4, BIIIIIARYOF PROJECT

8, COST SUMMARY* .
Leave these Cost Summary
) ConnsolOragaf Grant Amount ontriea blank - they will fill in
b) ConneciOregon Loan Amount automatically when Part C4
¢) Subtotal ConnsciOregon Funds of application ls complated.
d) Match Amount )
«) Other Fund Amount
f) Projact Totad
8. CERTIFICATION

| carlity that __ Central & Pacific Inc. {applicant organization) supports the proposed project,
has the legal authonty o pledge matching funds, and has the legal authorly to apply for ConneciOregon funds | further
cerlify that matching funds are avafiable or will be avallable for the proposed project. { understand that all Sials rules for
coniracling, auditing, underwriting (where applicabls) and paymeant wikk apply to this project

3404 Steven %&r

T GO APPUGANT GRATURE TATE ~ PRINTED NANE

Ao 05
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ConnectOregon Program
Application

PART B - Applicant Quallfications
1. CONTACT INPORMATION

PART C - Project ption
3. PROJECT DESCR AND PURPOSE: Bummarise the projects description and pupose. Provide maps in 8 122 "X 11° format
as hand oopy only. .

MMMa. a expensive ranspostation alternaiive for the Oregon forst products industry, while raducing

speads, mhﬂllml &n increase in overadl capacity for the CORP ralinoad system, with the assoclaled lower costs

for shippers, and the abiity to avoid diversion of lumber frafic to truck.

CORP has antered intg a two (2) year compliance sgreamant with the FRA to addreas the overall condition of CORF's

ODOT, to enure that GOR may continua to provide safe and efficient rall ransportafion services fo the public .

The quantifiakie b s of this project are derived from determining the increased afficlencies that these track
wlhmn the raliroad, Thess track improvements will upgrade the overall condiian of tha track which

madaynﬂdhmhe ant to @ 17 % Incrasss in the enfire system capacity from 55,000 carioada per year o

lmadmy::mn capaciy provides Onegon forest products shippars a less expensive lower cost iransportation
aption, mmm.nﬂdllomlml*tlpa This has advaniage of lowering amissions, reducing highway congesbon,

mmmmumrm

{continued on AddmduTl Page 8)




4. ConnectOregon (CO) Project Budget
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ISDURCOFFUNN:HMMTHMNIM#MWMMMWhmdmm.
and ofher funda.

SOURCES: AMOUNT ~ PERGENT OF TOTAL DATE AVALLABLE l
a. ConneciOregon Grant srasarezed BREREToen. | ]
ConnactOregon Loan |
Requed Matoh (G 20% o T
Other Lovenged Funde 2 [ 1 |
Other Laveraged Funds {2) IR |
Other Non-Leveraged Funds (Describs) I_—_.L——— e |
Other Nar-Laveraged Funds (Descrb)| | | T 7
TOTAL® | AR v T
HT'Mdmﬁlhwmﬂinhﬂdﬁmubﬂdm

The 40 6% maich will be provided by Central Oragon & Pacific capital expendiiuns on track upprades in the amount of §5,025.812 in FY

(2] Tyour project leverages ciher funds beyond

the ComeciOregon grants, loans shd match raquired
sowrce, iming and basts for valung te other funds. Lavaraged funds musl be shown In 1(d) and 1 (a) above.

for your project, please describa the

VBEB OF FUNDS: Pleass dentlly the pruposed uses and amount of moneys compriaing the project budgat

Qutigy {Equpment)

TOTAL*

. .7, J2,378574

L
— i

100

Totals for Sotrces of Funds and Uiges of Funds must be egual.
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6. REAL ESTATE /
EXACT ADDRESS OR LEGAL DISSCRIPTION.

a. 13 PROPERTY OWNED BY APPLICANTIE)? (%] YEB [] NO rﬁﬁ oare

b 15 PROPERTY TO BE PURCHASED? {lYes [ no rlmm BRYE

¢. 1 PROPERTY TO BE LEASED? [JYes §q w0

d. DOES THE PROJECT INCLUDE
EABEMENTS OR DONATED PROPERTY? Oves [ nO

Provide any addilions) datails hers:
Track inprovernents will be on existing rafiroad right of way

PART D - Project Considerations .
NOTE: Ths independent review consultant who will avaiuaie the project may consider oiher publizhed or publicly ayaiable information

whan condacting this review

8. TRANSPORTATION COST REDUCTION: Describe how the project reduces transportation costs for Oregon
businasses.

This project will reduce transporietion costs for Oregon furast producis industries by providing and maintaining a less
expensive transporiation altemativa. Lower rafl rates va truck will result in a savings of up to $17,000,000 per year,

This invasiment will make thess Oregon Industriss more competitive agalinet other forest products bininasses fhroughout
fha Uniied Biatoa. .

The existing track condition and track speedds CORP can only hamper future intsrmods conneclivity as the demand for
raicars grows. I the line cannot support an influx of addiionad red cars to service increased future demand, the number of
opportunities to increasa industry output by shipping via rall is diminished.

7. MODAL CONNECTNITY: Describa how the project benefiis or connects two or mora modes of traneportation.

This praject wsl! provids an alternative to truck transpartation for Oregon busineases by making the CORP mora efficfent,
and capable of handiing more carloada of raffio.

The avoided truck tnps will result in reducad highway congestion from truck n the Roseburg area, The avoidance of up
10 63,000 annual truck trips wiX reault In avoldng an increass In the truck Avarege Annual Daily Traffic (AADT) of up to
%,

The appicant proposes o quantiy tha impraved connectivity by showing the Increass in forest products caricads




State’s Reply
Exhibit 4 Page 5 of 35

8. STATEWIDE OR RE! TRANSPORTATION LINK: Dezciibe how the project craates a cntical Enk in a shatewide
or regional aystam

This project wi Orsgon businessas (o the natonal rell system, making them more compstitive. Using raff
reduces sangestion on the highway system whils lowering trancportation costs for the businesses Tha reduced

congestion will be by avoiding up 10 &3,000 addiional annual truck trips on 16 by increasing rail carioads up to
8,000 par year. .

The appiicant Io quantity the improvemsnts in terns of additional carloads of forest producis carrted 2nd job
creation.

9. COST BORNE BY ARPLICANT(S): Provids the amount by which the projact will excesd,or provide a match beyond
CaonnectOregor's m grand-maich requirement of 20%.

The 40.6% match will He prowvided by Central Oregun & Patific capital expenditures on track upgrades in the emount of
$5.025.812 In FY 2008.

The fufl project is the abliity of the applicant to firante with oulside sources dus to the low rats of retum.

10. PERMANENT AND GTION JOBS CREATION/RETENTION: Describe how the project cresies and retains
permanent and Jobs kn Oregon. )

Job estimaies are derived trom a previous study conducted on the impact of a CORP Wincheater Rall Yard construction
projact, base on a percantage of the cartoad growth of that project.

Construction Joba: xe wiil ba primarly Emited to a treck construction firm, and are assumed to ba outof State Thia

jobs, and these would be for the duration of the project, or aboul 12 months
Other Direct Jobs, Not ipciuding Construcfion: This project will provids infrastructure that could result in the creation of an
mmmmmhmpbspummunmuomm Region

ojett improvement, raliroad employment Is coukd to grow from 121 jobs to 137 jobs. This employmant
bﬂue:q:and&dﬂpﬁchpmﬂadbyltnpm]ulwwlmtmphuuﬁmth

11. ANTICIPATED COIﬂSTRUCTIOII START DATE OR EQUIVALENT: :, January 2008

12 ANTICIPATED PROJECT COMPLETION DATE: |31 Dacember 2007
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13, CONSTRUCTION READINESS: Provide 4 project imeline and describe whens the project is on this fimeime m relation
to planning, dasign and permitiing ssues.

The project reguiress no razoning, Isnd use pammils, or enviranmental epprovals

14, PROJECT OPERATIONS: How will the ongoing maintenance, operation and replacement of the project be financed?

The maintenance operafion and replacament of the project will ba financed by the Central Oregon & Pacific Ralioad
expendilume program  Thase funds wil he provided by the additions! revenue received as a resull of this project.

15. OTHER CONSIDERATIONS AND INFORMATION : Deecribe any other consideraions and infarmation your would ke
taken Into account sbout the project.

The project uses the afficiencies of rail 1o reduce enmasions and fuel consumption vs, tnick. This wall rasult in sveiding
entasions, and savings of 1 millon gallans par yesr in diesel fual consumption.
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PART E - Supporting Materiaks: Provids a #st hare of supporting materials that will be provided as part of your
hard copy submission,

The following eddiional materials are provided In the hard copy application

Atiachmeni A: CORP Track Improvement Public Banofit Brie?

B- Econamuc & Social Beneft of Divarting Truck Traffio with CORP Yard improvementa
Altachment C CORP Track Projact List Spreadehasty

jAttachmant D CORP Track improvemant Public Banefit Sprandshasts
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ADDENDUM PAGE B: Attach addifional texi hera as necassaty, dentifying the commesponding application question number
you are compisiing

PART C - 3: PURPOSE

Asids from reducing rail trafflc congestion and shipping costs, the project wil ales fostar banefits for the cammunity of
Roseburg Fagisr trains apand lees ime biocking prade croasings. This ha the impact of reducing traffic cangestion in
rmmemmmwm,MMMth

The CORP Is comprised of approximitely 439 mbes of malniine. These improvements would consist of providing heaviar
rall, repiacing fies, replacing tumouts, bridge and funne! improvemants, sixfacing and smoothing the roadbed, and
providing for signal improvamants. The major componands of this upgrade program ane as follows:

- Ralay 79,080 LF of curve worn raf on various curves on the Rossburg, Siskiyou, ant Coos Bay Bubdivislons
- Relay 141,122 LF of B0F jointed rall with 112# or larger Continuous Weided Rell on the Roseburg Sub
- Repiace 85,350 defactive ¢roas tes

Surfaze 111 miles of track

Ranew Old Hwy B0 crossing at WP 557.3

Replsce 248 switch tes at various locations .

Replace § umouls at Dillerd Yard

Make repairs on various bridgss basad on the annual bridge inspecfion

Eliminate remaining pole lina and replace with eleciracode

= Grind 83.34 Pugs milos betwaen MP 408 16 - 487

- Repalr tunme! iining In tunnels 13, 16, and 20 on the Coos Bay Bubdivision

= Eliminate 360 joints In weldad rail

The CORP will complete the following projscts in FY 2008 as the match for the Runda:

Ralay 79,080 LF of turve wom rall on virious cusves on the Rossburg, Sisidyou, and Coos Bay Subdiveions.
Rolay 82,0832 LF of B0F jointed ranl with 1368 Continuous Weided Rall on the Roseburg Sub.

Repiacy 35,368 defecive cross ties

Surfaca 80 miias of track

Ranaw Old Hwy B8 crossing at MP 557 3

Repiace 240 owich fies al various locations

Rapiacs § tumouls at Dillard Yard

Make repsire on vasious beidges basad on the annuel bridge inapaction

Elminats pole ne emd replace with elattrecods

The following are the projects praposed for the ConneciOregon grant funds in arder of priorty

- Replace 50,000 dofective croos tisa
- Surface 39 miles of track

- Repseir ket ining In tunnels 13, 18, and 20 on the Coos Bay Subdiviskan

= Relay 78,000 LF of 90# jointed rail weih 112# or larger Canfinuous Welded Rail on the Rosaburg Sub
- Make repairs on various brisiges basad on the annual bridge inspection

- Eliminate remaining active pole line and replace with alectracode

- Grind §3.54 Fass miles baiwaen MP 403 18 - 437

- Blkrninais 350 joinis in walded rall

Complefing any or alf of tha above improvements using ConnectOregon would coninbute to the higher trams speeds
destred and provide some of the benafiis previousily descriibad
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ADDENDUM PAGE 9; Attach ndditional tent here as necessary, identifying the comesponding appiication question number
you are completing.

PART D - 10: PERMANENT AND CONSTRUCTION JOBS CREATION/RETENTION,

Qur anglysis indicates that with added rall capacity, empioyment in the forest products Indusairy could expand by 550 jobs
ovar the 20 yaar period following compleficn of the proposed projact.  Forest produnts jobs crested are eatimated at
$42,408 per yasr based oh computer modefing astimates, These wages are above the State averuge and al direct jobs
are expecisd to be family wage joba.

Wa beliova thet the Madford-While Clty areas and the North Spit area of the Port of Coos Bay present tha greatest
potentiad for aitraciing new mdustries and famlly wage jobs to the CORP Since 2002, tha fallowwny new industries have
lacated on CORP-

Compary Jobs Year
Loulsiana-Pacific (Pans! Products), Rogua Rver 40 2002
Wesiwood, Reedsport 30 2004
MoGovem Metals, Roseburp 8 2004
HFP Transioaifing, Grants Pass 4 2004
American Bridge, Reodaport 120 2004
Goshen Reload, Goshen 4 2008
Southport Lumber, Noith Bend 70 2005
South Coast Lumber, Marfin 2 2005
Amy's Kitchen, Ceniral Point 200 2008
Wilkams' Bakery, Springfisld 278 2008

o
=~

Total New Customer Jobs

Withaut the acddifional improvements offered by the track projacts, this pace of Industrial development mey leszen as
1mﬂuﬂm“mmmmdthwmﬁumumeh
opemtional capacily consirained CORP.

Indirect and induced Joba: In addition to the direct jobs dexcribed above, we eatimate that the project could create an
additional 1,523 incirect and inducad jabs per yaar aver the 22 year period inchxiing consiruction and oparaton of tha
Improverants, .
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Attachment
A:

COPP Track Improvement Public
Benefit Brief
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Public Benefit
Central Oregon & Pacific Railroad Track
Improvements

» Avoided Socinl Costs from Additional Truck Trips
(Congestion, air pollution, noiss, and accident):

o Total: $8,600,000
o NetPresent Valus (7% Gov't discount Rate): $4,200,000

* Reduced Traffic Congestion:
o Avoidy Up To 63,000 Anmual Trock Trips
o :;dm:};ﬂAwAmwlDﬁlyTnﬁe(AADT)hRnwhwgm
up

¢ Reduced Emizsions:
o Decreased NOx emissions by 35 tons in 2012

Reduced Fuel Consumption
] WMWMW@MIWWM&W

o Reduced Costs to Shippers '
o Roducoes transportation and logistics costs by up to $17,000,000 per year
for Oregon forest products indusiries
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Attachment
B:

Economic & Social Benefit of
Diverting Truck Traffic with CORP
Yard Improvements
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Economic & Social Benefit
of
Diverting Truck Traffic
with

. Central Oregon and Pacific Railroad
Track Improvements
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Track Improvements

Public Benefit from Marginal Cost Avoidance of Additional
Truck Trips

The public benefit of the proposed CORP track improvements is based on avoidance of
marginal highway costs. These costs are from the impect of each addiional truck upon
Oregon fleoways (I-5). As Oregon recovers most costs associated with additional
pavement damage, the oosts evajuated are the social costs including congestion, air
poliution, noiss, and acoldents.

The 2003 base year carioad traffic was over 52,000 carloads, Exigting maxboum
mainline capacity is approximetely 55,000 carloads per year. The proposed track
improvements yard would increass that capacity to approximately 64,000 carloads per
year.

Each carload gencrates the equivalent of 3.5 loaded truck trips.  Sinoe lumber (the
major commodity moved by CORP) uses unique equipment, the possibility of a backhaul
is nil, and this empty backhan! iz also attributed 10 a carioad for another 3.5 trips.

The marginal costs ars calculated by multiplying a cost factor per mile for each truck
trip, based on truck weight, and urban/rural freeway designation, The lighter weights
were usad to celculate the empty backhaul. The diverted truck traffic would use a mix of
IS northbound or southbound. The total truck trips were evenly split between
northbound and southbound. The caloulations are on the spreadsheets associated with
this study.

The resulis are caiculsted with a carfoad growth rate of 3% and a Government discount
rate of 7%. This gives a net present value of the public benefits from avoided marginal
costs of $4,200,000.
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From 2000 FHWA updatz to the 1997 Highway Cost Allocation Study.

|

Tabie 13. 2000 Pavement, Congeation, Crash, Alr Poliution, and Nolse
osts for llustrative Vehicles Under 8pecific Conditions

Cents por Mile
Vishich ] Puvamest Comsti | AlrPallwiion { Noise § Vobsl
Q. [T 1.4 FT]
[X] 7 1. 133 1041
A-aucty B.UJ] Tasolhourat [] (17} 7
A-tode 9.5 TckiUben Eabersiale ay 4 49 1 1
4-sode B U ThakStord intrsiste .88 [ T
Thuok/Liban iderstaly 18,4 1 444 1 ]
[ [ 1 388 0.1
Sale inlerctath 10 [ 11 448 2 .
[ Inferatale 1 1. ] [
[ Intersite 40 11 448
- a
a.’: o, Comnb. mﬁamﬂgmmdm-m?"mm

The add truck trip from the Roseburg area will be 100 miles 1o the closest rail

transioed . 'The majority of this mileage is classified as rural. Baseline
calculstion for the study will be 3.5 truckloads per carload, plus the backheul. Loaded |
trucks are 80Kk and the empty at 50 k.

Costs per inile excluding pavement damage sre $0.0715 per mile for rural 80k truck
(load), and per mile for rural 60k truck (empty). Bach truck trip at 100 miles
each way for $13.93. Theretbre, cach carload saves 3.5 x $13.93 or $48.75

within the State of Oregon.

5% freight rail traffic growth, total social costs avoided from 2008 through
2027 are 000. Total social costs considering 7% annual discount rate are
$4,200,000
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Additional Treck Trips Avokled

The track improvements wonld evoid additional truck trips associated with the shift
from rail fo truck, Many of the trips would move to another railroad transioad facility,
while others would be entirely truck and cross the state fine. The estimates used in this
study were consarvative in that they Himited the additional truck trips to 100 miles from
the ares of Roscburg.  Trips were ovenly split between northbound and southbound on I-
5 in the vicinity of Roseburg. This assumption gives the most conservative estimato for
truck traffic impacts.

The yard will reducs additional annual truck trips on I-S by approximately 63,000 by
2015. Most of these truck trips would inorease the Averago Ammual Daily Traffic
(AADT) in the area of Rosoburg. Truck increass Is 2% northbound in 2024, and 4%
sohbound in 2018,

{
Reduced Emissions

New requirements for improved diesel emissions technologles will reduce emissions
for both truck and rail. But even with these improvements, rail has a jowered rate of
cmission per ton-mile.  For NOx, the estimated reduction in emissions for the year 2012
a9 a resnjl of avoided truck trips Is .4 grams per ton mile. Based wpon a count of
165,000 ton-miles, the reduction amounts to 33 tons of NOx in 2012

Reducod Puci Consumption

Diesel engine design has resulted decreased fusl consumption fbr both truck and
locomntive engines. But using existing fxel consumption rates, the yard could reduce
increased fucl consumption dus to additional truck trips by up to 1 million gallons per
year by 2015,

Lower Shipping costs.

Using the LA Dasin as s major consumption markst for forest products, analysis shows
a transportation rate differential of $1900 per carload for truck vs rail.  This estimate is
conservative in that meny shipments have an even longer length of haul. The additional
Inglstics costs which conld be borns by the forest products industry would be in up to
$17,000,000 per year.
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Attachment
C:

CORP Track Project List Spreadsheet



CORP Connect Oregon Plan
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Program DascripHon Cost Comments
Curve Rait {Relwy 70,060 LF of curve worn rall on various curves on the Rossburg, Sisidyou,
) CORP | (inft) _|and Coos Bay Subdiisions. $3,350,000
OOF Rall (in, 141,122 LF of 50# jointed rail with 1122 or Contfinuous Weldad Ralil

w_ CORP ) ”_N- Roseburg Sub. e $872,686

8 CORP {Ties (each) __.Bﬂﬂ 85,358 defectiva cross tes $5,093,985

)

o~ Surfacing _ .

M_ CORP (miles Surface 111 miles of track $797,190

2 Crossings

M CORP tric _nnﬂaoxzisngﬁzﬂmﬂh $50,209
CORP Ew_mﬂﬂ. ) _narﬂ!u switch ties at various incstions $43,226
CORP Tumouts _E__.-B S tumouts st Dillard Yard $96,230
CORP Bridges T-F.ﬂaagisﬁrﬁignﬁgﬁgg $500,000
CORP Signals _E_s_i_..i_ia_d pole fine and repiace with alectracods $350,000
CORP Grinding _ﬂ.ﬂ. 284 Pass miles betwoen MP 345 - 487 $222,298
CORP M.:::_M _E.E_._Easﬂs& 13, 15, and 20 on the Coos By Subdhisicn $724,000

Joint

CORP Eumination Ellminats 350 joints in weided raf $239,750
CORP Misc, %0

PROJECT TOTAL $12,379,574

CORP MATCHING FUNDS $5,025,812 40.6%

ConnactOregon Punded Projects - ODOT Reglon 2 $1.477492
ConnectOregon Punded Profects - ODOT Ragion 3 $5,076,2T0

=
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Program Description Cost Comments Schedule
CORP " Curve Rall Ralay 75,060 LF of curve wom red] on various curves on the $950,000 wu__vcﬂﬁmnn_ ‘05 and
Roseburg, Sisidyou, and Coos Bay Subdivisions. i cost not In this figure  15/1/08 - 8/4/08
CORP oo_"wu__ (In.\Reloy 62,083 LF of 904 jointed ral with 136# Contiruus $872,686 Rail purchased In .om =._
ft.) Rail on the Roseburg Sub. not In th 5/1/06 - 8/4/08
Replace 39,888 defective cross ties MP 403,16 - MP 430, MP
CORP | Tles E&ﬁ-%% o o $2,178,985 0S/15/2008 - 8111406
Surfadng  |Surface B0 miles of track {Swurfacing Emits will mimor the Tie
CORP | " (miles) _|and Rell profect imits) $574,476 5MS/08 - 831108
comp | T [Reneritiy comg
() Old Hwy 99 & Mp 557.3 $50,209 10//08 - 10731108
Reptace 249 gwitch thes at various locations from MP 560 - MP
Corp dﬂbr_ﬂm $43,226 3/1/08 - 4/30/08
Repiace 5 tumnouts st Diflard Yard mp 560.3, MP 560.4, MP
CORP | Tumouts §50.5, MP 5609, MP 5610 $96,230 31/06 - 4530108
Make repairs on various bridgss based on the annusl bridgs
CORP |  Bridges _ $200,000 6/108 - 8/31/08
corP| Signals _Earaiiaiai__gimsx‘ 420,000 1. 55100
CORP | Giinding
CORP Tunnel
Joint
CORP | Enmination
CORP Misc.

CORP TOTAL 45,025,812
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OUO._.ﬂohuwo:u
Program Description Cost Comments Schedule
Curve Rail [Relay 60,810 LF of curve warn ral on varions curves on the .
(inft) _|Roseburg, Sisidyo, and Coos Bay Subdiisions. $1,845,990 51107 - 31/07
OOF Rafl (In.
l 50,000 defectiva croas tias MP 457 - MP 539, MP 589
Replace craas - )
Ties  (each) _.._.nE $2,915,000 6/4/07 - 10/31 07
Surfacing T-aaﬁ.ua_aag?aﬂ_u!assiaqﬁi $157,569
{mlles) [Tl project kimits) 815/07 - 1115/07
Crossings
{trk)
Switch
Ties(bd.ft.)
Turnouts
Make repairs on various bridges baged on the ) brid
5. | Bridges [ omfEmmOn e | sen,000 7107 - 10531007
Eiminate remaining active pole line and repiace with
B SIgnols | iectrarode MP 605 - 620.96, MP 430 - MP 440 $271,573 V1707 - 8317
7 Grinding Aﬂipsi:aag:?_&.a-ﬁ $222,298 08/01/07 - B15/07
Tunnel
3 _ Repairs ;Eigsgssﬁgfg $152,040 4107 - TI3AT
8 Muo__ _ﬁ__ _EENBEEEE:ZS.:‘BPB $191,800 3107 - a0 .
Misc.

CONNECT OREGON TOTAL $5,876,270
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ODOT Region 2
Priority] Program Description Cost Comments Schedule
9 Curve Rall |Ralay 18,250 LF of curve wom ral on various curves on the $554,010
(in.ft.) _|Roseburg and Coos Bay Subdivisions. ’ 5M/07 - 8/31/07
OOF Rall (in.
f)
Ties (each)
3 Surfacing  [Swrface 3.5 miles of treck (Surfacing Emits will miror Rl $25,145
miles) lpraject bmis) d 6/18/07 - 111807
Crossings
{trk)
Switch
Ties(bd,ft.)
Turnouts
Maks repairs on various bridges based on the anmsal bridgs
4 Bridges |\ opecrion $220,000 7107 - 10731707
Eliminate remaining activa pole fine and replacs with
§ Sgnals | gectracode MP 630.2 - MP 644.1 $58,427 ¥1/07 - 8/31/07
Grinding
Tunnel  |Repair tunnel Ining In bunnels 13 and 15 on the Coos Bay
1 _ $571,960 411007 - TR1KT
o Joint TEEHEE_:EEEE.:‘!.. $47,950 3/1/07 - B/30/07
Misc. .-

CONNECT OREGON TOTAL $1,477,492

4 .
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CORP Rall Projects
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CORP Rall Projects
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ConnactOregon Rall Projects
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CONNECTOREGON
TRANSMITTAL COVER SHEET
APPLICATION #: __014-06 DATE RECEIVED: 2/15/06
APPLICANT NAME: __ Ceptral Orcgop & Pacific Rajlroad. Inc,
TELEPHONE: __541-957-2512 FAX; 54]-957-0686
CO-APPLICANT: ___N/A
TELEPHONE: __ N/A FAX: _N/A

PROJECTMODE: AIR____ MARINE RAIL _X TRANSIT

COMPLETENESS REVIEWER: ._._C.nnLGmr!mm PASS X FAIL ____

ADDITIONAL INFORMATION REQUESTED: _Steve Hefley 2/22/06
CONTACT DATE

Geogrnpllle

ADDITIONAL INFORMATION RECEIVED: ]
CONTACT DATE
APPLICATION EMAILED TO
SORIN GARBER CONSULTING GROUP
SENDER’S INITIALS DATE

NpCRRflE P ECErlsafibNal do not have any conflict of interest with the proposer submitting
this p:decl applicanm. A conflict of interest may include any family members presently associated with
a proposer, or any financial relationships with a proposer (does not include past employment) 1 have read
and rated the project application independently, and without mterference or pressure from anyone 1 have
not had conversation or other contact with the proposer concerning this project application since 1 was
issued. | have noted any potential conflicts or concerns on this form »

FEASIBILITY EVALUATOR SIGNATURE:
DATE:

Signed, No Couflict of Interest Certification received from SGCG:
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ConnectOregon
FEASIBILITY REVIEW CHECK-OFF LIST
Application # 014-06
Applicant Name Central Oregon and Pacific Raliroad (CORP)
Co-Applicant
Project Name Upgrade of CORP mamlines

Mode Rall Freight ConnectQregon Region2 &3  Reviewer's Name Ed Immel

flict of ? 1 do not have any conflict of interest with the proposer submitting this
project application.. A conflict of interest may include any family members presently associated with a proposer,
or any financial relationships with a proposer (does not inciude past employment). | have read and rated the
project application independently, and without interference or pressure from anyone. [ have not had conversation
or other contact with the proposer concerming this project application since it was jssved. I have noted any
potential conflicts or concems on this form ”

FEASIBILITY EVALUATOR SIGNATURE:

DATE: 3/15/2006

Reviewer's Feasibllity Report

1 Is project technlically feasible? Yes ¥ No [}

2. €O S Request $7,353,762
X Grant §7,353,762 [JLoans X Total Project 812,379,574
REGION 2 REQUEST. $1,477,492 CO GRANT + 31,009,768 in Match = $2,487,260
REGION 3 REQUEST $5.876,270 CO GRANT + $4,016,044 in Match = 39,892,314

3. Is the budget estimate complete?
YesX No Design Yes NoX Proj Mgmt. Yes[] NoX Construction YesXx No[]
Contingencies Yes NoX
Please Explain: Track rehabiluation projects normally do not require any design The application
does not breakdown project management as a separate cost item nor did ! conlain any
conringencies It would appear that given the large percemtage of local match (40 6%) the
apphcant i1s willing to bear any cost over runs

4 If budget cstimate information is complete, does the cost estimate appear reasonable?
[JDesign $ [3Proj Mgmt $1 ] Construction Contingencies Yes[ ] No[]
Please Explain See comments on design, project management and contingencies in #3 above

5. Is timeline in relation to tasks not yet completed feasible? Yes.X No []

6. Are there any elements of the project that could cause unanticipated delays? Yes [ | Mo ¥

Page 1 0of2
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(Insert other review copments here] ‘
The purpose of this project 1s to upgrade track to be able to accommodate 286,000 b rail cars

The profect could be done in phases or io a reduced scope if there was a shortfall in fundng.

Signature of Reviewer Report Approval

P, 18 4 NN

Date Sorin Garber Date

Page 2 of 2

3/15/2006 /162006
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Q Memorandum

U.S Department
of Tranes%%rtation

Federal Rallroad
Administration
Date: Apnl 11, 2005 Replywatm o CORP
Subject:  Central Oregon & Pacific Railroad
Focused Team Inspection
From. Steve E. Jasso
Safety Inspector (Track)
Spokane, WA.

To

David W. Brooks
Regional Administrator
Region 8, Vancouver, WA

Inspection:

Between March 28, 2005, and April 7, 2003, the Federal Railroad Administration (FRA) conducted
a series of main track inspections on Central Oregon and Pacific Railroad’s (CORP) three
subdivisions. The subdivisions were Roseburg between Springfield Jct and Medford, Oregon,
(OR), Siskiyou between Medford OR, and the California state line, and Coos Bay between Eugene,
and Coos Bay, OR. The inspections were conducted by a team of FRA and State of Oregon track
inspectors. Approximately 330 miles of track and 123 turnouts were inspected A total of 564
defects were documented including 20 which were recommended for violations. The inspections
were coordinated to address various areas of concerns with an emphasis on momtoring the railroads
inspection and remedial action procedures.

Roseburg Subdivision:

From April 3, 2005, to April 7, 2005, FRA and State of Oregon track inspectors conducted ten main
track inspections at selected areas between Medford MP 442.7 and Springfield Jct MP 644.3 on the
Roseburg subdivision. The inspections were conducted by hi-rail and walking. During the
mspections the inspectors were accompanied by CORP Track Supervisors John Gomez, Steve
Patton, and Machine Operator Glen Kilgore.

Approximately 147 track miles were inspected including three miles of yard track and 144 mles of
main track. Sixty seven main track turnouts, eight yard turnouts, and seven derails were also
inspected. Seventeen roadway worker efficiency test were conducted. Sixty seven main track miles
were inspected by walking and 77 were inspected by hi-rail. The inspectors documented a total of
361 noncompliance conditions including 18 which were recommended for violations. Defects
documented and violations recommended are listed below
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Defective and crosstie distribution defects - 152
Defective joint ties 52
Center cracked or broken joint bars -—----——- 32
Various turnout defects 32
Missing bolts on conventional rail -—-—— 21
Failure to comply with CWR procedures --- 14
Fouled ballast 13
Defective il 11
Wide gage 7
Deviation from zero crosslevel -————- 5
Drainage defects 5
Loose joint bars 4
Missing bolts CWR 3
Roadway worker noncompliance —-———- 3
Surface warps (twist) 2
Tight gage 2
Insufficient rail fasteners 1
Rail end pull apart (Conv.) 1
Severe frog condition 1

Totzal Defects ~——eee—- 361
Violations were recommended for:
Defective joint ties 7
Wide gage 6
Defective ties and distribution --————— 3
Center broken joint bars 2

Total Violations -——— 18
Main and yard track walked 70
Main track hi-rail: 77
Total track miles inspected: 147 -
Total defects noted: 361

2.5 defect per mile
Miles walked: 70
Defects noted by walking 349
5.0 defect per mile

Concerns:

An overall poor crosstie condition was noted on various curve and tangent locations. Numerous
defective tie clusters with elongated spike holes on conventional and continuous welded raill (CWR)
curves are not holding spikes nor gage. Defective ties on tangents and specifically at joint locations
not capable of holding zero crosslevel are causing cracked, broken, or loose joint bars Fifty two
defective joint tie locations and 32 center cracked or broken joint bar defects were noted on this
mnspection

Also noted were fourteen locations with missing or loose anchors on CWR. Existing CWR rail
joints are not being box anchored per CORP’s CWR written procedures.
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On April 6, 2005, three roadway worker defects were documented. The defects were for roadway
worker fouling a track without ascertauung that provisions were made for on-frack safety (OTS).
The roadway worker was observed wearing no high visibility or reflective wear while fouling the
track and wearing no hard hat.

Siskiyou Subdivision:

On April 4, 2005, FRA conducted a main track and yard inspection between the Oregon/California
state line at MP 401 80, and Medford, OR, MP 441 80, on the Siskiyou subdivision. The inspection
was conducted by hi-rail and walking. The inspector was accompanied by CORP Track Supervisor
Rich Padula.

Approximately 42 track miles were inspected including one mile of yard track and 41 miles of main
track. Twenty main track turnouts, 13 yard turnouts, and six derails were also inspected. Two
roadway worker efficiency test were conducted. Five main track miles were inspected by walking,
36 were inspected by hi-rail. The inspector documented a tota] of seven noncompliance conditions
None were recommended for violations. Defects documented are listed below:

Defective and crosstie distribution defects — 4

Defective joint ties 1
Defective rail 1
Turnout defects 1
Total Defects — 7
Main and yard track walked: 6
Main track hi-rail. 36
Total track miles inspected: 42
Total defects noted: 7
0.2 defect per mile
Miles walked- 6
Defects noted by walking 7
1.16 defect per mile
Concerns:

Several curve locations mcluding Curve 433 with marginal and hollow crossties will need to be
monitored when rail traffic resumes. Tunnel 13 was not inspected due to contractors working.

Coos Bay Subdivision:

From March 28, 2005, to April 5, 2005, State of Oregon Track Inspectors conducted eight main
track inspections at selected areas between Eugene MP 652 0, and Coos Bay, OR, MP 769 0, on the
Coos Bay subdivision, The inspections were conducted by hi-rail and walking. During the
inspections the inspectors were accompanied by CORP Track Supervisors Duke Rodley and Shaun
Shankle.

Approximately 141 track miles were inspected including seven miles of yard track and 134 miles of
main track. Forty three main track turnouts, 11 yard turnouts, and nine derails were also inspected
Nine roadway worker efficiency test were conducted. Twenty three main track miles were
inspected by watking and 111 were inspected by hi-rail. The inspectors documented a total of 196
noncompliance conditions including two which were recommended for violations. Defects
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documented and violations recommended are listed below:
Loose joint bars 65
Various turnout defects 34
Missing bolts on conventional rail =——e=—e-m- 19
Defective joint ties 17
Drainage defects 12
Vegetation defects —- 11
Center cracked or broken joint bars -—-—-- 9
Insufficient rail fasteners 8
Defective and crosstie distribution defects — 6
Fouled ballast 4
Defective rail 4
Improper joint design 3
Deviation from zero crosslevel -—---cewmee—eee 2
Failure to comply with CWR procedures —- 1
Rail end pull apart (Conv.) 1 ’

Total Defect§ ——-——e—e—e- 196

Violations were recommended for:

Defective joint ties 1
Center broken joint bars 1
Total Violations —eee—e— 2
Main and yard track walked: 30
Main track hi-rail. 111
Total track miles inspected' 141
Total defects noted: 196
1.4 defect per mile
Miles walked. 30
Defects noted by walking 169
5.6 defect per mile
Concerns:

Overall poor drainage and mud are causing rail joint defective conditions including fouled ballast,
loose joint bars, missing bolts, defective joint tics, center cracked or broken joint bars, accompanied
by incipient crosslevel, warp, and gage. Defective ties, specifically at joint locations are not capable
of holding zero crosslevel causing loose, cracked, or broken joint bars. The inspections noted sixty
five loose joint bars, 17 defective joint tie locations, and nine center cracked or broken joint bars.
This totaled to 91 rail joint defects which are to many defects for any class of track Many of these
conditions with incipient crossties and measurements were documented as being marginal for
posted or existing speed restrictions

An FRA records inspection of CORP’s track inspection records for the Coos Bay subdivision was
conducted on April 1, 2005, at CORP headquarters Roseburg, OR A total of 43 track records were
nspected and six defects were noted and documented. The defects were all for failure of inspector
to provide the required information. One noted inspection record failed to reflect the actual
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conditions of the track, two noted improper remedial action before trains, and three were for failure
to identify class or location of track inspected.

Background:
In September, 2003, FRA conducted a series of main track inspections on CORP’s three

subdivisions. The four day inspection was conducted by a team of FRA and State of Oregon track
inspectors Inspectors documented a total of 390 noncompliant conditions including seven which
were recommended for violations. Deviations found were 100 rail joint defects which included
loose missing bolts, loose joint bars and center cracked or broken joint bars. Other defects
consisted of 78 crosstie defects, 24 geometry, 56 vegetation, 16 defective rails and 116 various
other defects as documented below.

Track Safely Inspectors, Armes, Jasso, Page, Mathews, Blaylock, Hasbrouck
Railroad Central Oregon and Pactfic Ralroad

9262003 Description Exceptions  Viotation Total

Rail Joints 100 100¢c/c-bolts-
Tes 78 18Joxnt tie/distribution
Vegetation 56 1 57 Rolling stock/Toe paths/Structure
Turnouts 55 55various
Frogs 11 11Holdown, etc.
Defective Rail 18 18VSH/Split web/Ordinary/etc.
Surface 15 15various
Switches 14 14variocus
CWR 8 BPermanent joints, etc Anchoring
Gage 8 1 9 #ide
Fouled Ballast 1 1
Fastener 39" 2 2
Drainage 2 2
Guard ralis 1 1
RORGCORS80 3 35swatches
Rail End Mis M 2 2
RWP 11 5 16 EIC/Contractor/Piggy back

Total 383 7 390

CORP-Approximately 389 miles Hy-raled/\Walked

In January, 2005, FRA conducted a series of main track inspections on CORP’s three
subdivisions. The four day inspection was conducted by a team of FRA and State of Oregon
track inspectors Inspectors documented a total of 488 noncompliant conditions including
eight which were recommended for violations. Deviations found included; 170 center
cracked or broken joint bars, 128 rail joints with loose or missing bolts, 54 crossties defects,
15 geometry, 16 defective rails and 105 various other defects as documented below:

rack Safsty inspactors:Hasbrouck,Page Blaylock Armes
Raik ond Central Oregon & Pacific Railroad

Lﬂoh
fL/28/05 [Description tl otal
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I -
EII Joints 296 2 2981c/C-fjoint bars-(Totall70)
51 3 54'.701::!: tie/distribution
b ing stock/Toe
egetation e the/Structure
Turnouts 31 3 fous
4 down, atc. .
%‘“"’ |
il 15 1 1 Split web/Ordinary/eto.
bu!faco 5 1 1 ous
[switches 45 45various
sxrmarent joints, eto.
LWR 1 ing
e 9 de
ouled
Jlast
agtener
g 2 - |
rainage 8 o

uard
ils
medial
tion 1 1 ZLmnuu

il End .
is Mat 1
3 Contractor/Riggy back

otal | 480 8 488

Approximately 331 miles Hy-ralled/Walked

A total of 298 rail joint defective conditions were documented by the FRA inspectors in
Januery, 2005. This is an increase of 198 more defects when compared with the tota] of 100
rail joint defects documented by FRA in September of 2003. It was evident by the number of
defects found and documented by FRA that CORP inspectors were not documenting all
defects or applying proper remedial action.

On January 28, 2005, FRA’s Region 8 track specialist accompanied by federal and state track
inspectors, met with CORP management to discuss concern over these conditions and to
ascertain CORP had a plan for improvement. FRA required an immediate, effective and
verifiable written “Action Plan” that would bring CORP’s track into compliance with the
Federal Track Safcty Standards,

Rail Amenca Chief Engineer Western Corridor Mark Bader submitted a written *“Action
Plan” to Region 8 Regional Administrator, David W Brooks on February 3, 2005. The plan
stated track inspection personal would be increased from 3 to 4 inspectors thus effectively
giving each wnspector approximately 100 miles of territory CORP inspectors would be
required to walk and document at least 5 miles of their territory monthly to assure the entire
terntory was covered on an annual basis. Also they would be required to walk at least 2 miles
of the 90# rail on their temitory each week until the joint defects were reduced to a
maintenance level CORP inspectors would document all defects, make repairs prior 10 a



State's Reply
Exhibit 5 Page 7 of 8

train or initiate the proper remedial action for the deviation found. The plan included quality
track inspections to address joint bar defects and other rail maintenance concerns.

Forty one center cracked or broken joint bar defects noted by FRA on this inspection are 129
less than the 170 noted in January 2005. The walking inspections mandated by CORP
reilroad are responsible for this reduction but overal!l on this inspection, joint defects
including joint bars, joint ties, and missing bolts totaled 228. Thus is still too many defects for
safe train operations on any class track. It is obvious the railroad hasn’t made much progress
in addressing all rail joint defects during this period.

Conclusion:

Concem on all subdivisions begins with deteriorating poor crossties conditions on tangents
and curves, poor drainage with fouled muddy ballast, rail joint defects, excessive gage,
defective rails, failure to comply with CWR procedures, on-track safety, and lack of resources
for proper inspection and maintenance. A total of 67 turnout defects were also documnented
indicating poor turnout maintenance.

Many locations on all subdivisions have numerous defective tie clusters bordering on fewer
than minimum allowable number of non-defective ties per 39 feet defect. They are being
noted on both CWR and conventional rail. Numerous defective and deteriorating tie clusters
with elongated spike holes on CWR and conventional rail curves are not holding track spikes
or gage. On most curves the few remaining good crossties are doing the bulk of the work.
Because of the extra strain experienced by these isolated good ties they will continue to
deteriorate faster than necessary further accelerating wide gage concerns. Many of these tie
locations have incipient FRA measurements and are documented as bemng marginal for posted
or existing speed restrictions. Too many of these locations exist making it very difficult if not
impossible for the railroad track inspector to keep up with the gage.

Defective tie clusters on tangents, specifically at joint locations with battered rail ends are not
holding zero crosslevel causing cracked, broken, or loose joint bars, Battered rail ends will
continue to accelerate crosstie deterioration allowing for defective joint tie defects, excessive
crosslevel, center cracked or broken joint bars, loose missing bolts, and possible defective
mails. Although railroad inspectors are now walking track to eliminate cracked or broken joint
bars they still have to much territory and not enough resources to reduce joint defects to a
maintenance level.

Many locations with missing anchors or anchors not properly set against the crossties were
noted on CWR track. Numerous crossties at rail joints were not box anchored per CORP’s
CWR written procedures. CWR to conventional rail transition joints are especially being
overlooked. Improperly installed or missing anchors combined with poor crosstie conditions
are track buckies waiting to happen,

Overall CORP's track structure needs major improvements and resources to handle it’s traffic
at Class 2 speeds. Inspections with more restrictive remedial action need to be conducted
Problematic track should be protected with further speed reductions or excepted track should
be considered. :
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On April 6, 2005, three roadway worker defects were noted and documented. One was for the
roadway worker fouling a track without ascertaining that a provision was made for on-track
safety (OTS). The same roadway worker was observed wearing no high visibility ot reflective
outer wear while fouling the track. The employee was observed wearing no hard hat thus not
being m compliance with CORP’s required personal protective equipment (PPE) safety rules
During the inspection FRA noted other CORP employees ignorant of, or not properly trained
on certain roadway worker OTS regulations. FRA needs to continue to focus on employee
knowledge and compliance of OTS and railroad safety rules.

On Thursday, April 7, FRA Inspectors S. E Jasso, A. J Moler, and Oregon State Inspector
Tim Blaylock held a meeting with CORP General Manager (GM) Dan Lovelady at CORP

headquarters in Roseburg OR

The inspectors stated FRA expects quality track inspections to be conducted and proper
remedial action to be taken. The inspectors further explained both are necessary and when
practiced both will accomplish good results. Resulis like proper remedial action will protect
trains, employees, environment, and the public from unnecessary derailments. Remedial
action will focus immediate attention to serious problems for the benefit of top management
and the company Remedial action will allow the railroad to operate safely and legally with
minimal interference from FRA or other regulatory agencies.

GM Dan Lovelady’s positive response acknowledged FRA's concem with safety. He agreed
track conditions, quality of inspections, lack of proper remedial action, employee on-track
safety, and training in general need to be improved. He offered no excuses and stated
headquarters in Texas might finally be waking up.

Recommend FRA continue to conduct frequent team inspections, focusing on all aspects of
the FRA regulations.

CC J.0. Adams
M Sanders
M Daniels
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Qe

Memorandum

U.S. Department
of Transportation

Federzl Railroad
Administration

Date: June 27, 2005 Reply to Attn of
Subject: CORP Focused Inspection

Fr: Rick Hasbrouck
Track Safety Ingpector

Vancouver, WA,
To: James Adams

Track Specialist

Vancouver WA

On June 20, 21 and 22, 2005, Federal Track Safety Inspectors, Jasso and Hasbrouck conducted a
follow-up walking and hi-railing track inspection on the Central Oregon and Pacific Railroad’s
(CORP) Roseburg subdivision between Glendale and Roseburg, Oregon See attached defect

summary.

This inspection was conducted subsequent to a prior focused inspection in which many non-
compliant conditions were recorded. Also, we were concerned because of a substantial increase in
reportable track caused derailments in the last 18 months on the CORP.

During this project, we inspected 80 main and yard track miles inspected that included 162 units

We recorded 291 defective conditions, of which 9 were recommended for civil penalties for non-
compliant wide gage, surface, crosstie, track records and switch conditions.

We also placed a Special Notice of Repairs (SNFR) on 2 5 mules of main track, which runs through
a populated area of Dillard, Oregon. This enforcement tool was utilized due to prior non-compliant
track conditions noted in the same area, and CORP’s failure to maintain this portion of track for the
posted timetable speed of Class 2 track.

Between March 28 and Apnl 7, 2005, FRA and ODOT nspectors inspected approximately 330
miles of main and yard track. A total of 564 defects were documented including 20, which were
recommended for violations.

In January 2005, FRA and ODOT conducted a series of main and yard track inspections. Inspectors
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documented a total of 488 noncompliant conditions including 8 that were recommended for
violations. About 381 miles of main and yard tracks were inspected during this inspection

Again, in September 2003, FRA and ODOT conducted a series of main track inspections. Inspectors
documented a total of 390 noncompliant conditions including 7 that were recommended for
violations

At the conclusion of the focused 1inspection on June 24 2005, we met with CORP General Manager,
Dan Lovelady to discuss the noncompliant conditions discovered by inspectors

We expressed again the need for CORP to initiate proper remedial action to all non-compliant
conditions and the lack of quality inspections being performed between Roseburg and Riddle.

Mr. Lovelady thought the CORP was making some positive headway because the Siskiyou tunnel
had reopened after an almost 1 year closure due to a fire and collapse in the tunnel. While we agree
that some of the past non-compliant condition areas had improved, these same areas were again at a
point not meeting the class at which it is posted m timetable or general order.

The CORP continues to install second hand ties which is a short time fix for surface and gage
conditions, but as inspectors discovered during this inspection, several of the curves where ties had
been installed in the last year or two are already showing open and non-compliant gage conditions.

In summary, the CORP has limited resources to maintain and repair their track to the class at which
it is posted Stronger enforcement tools should be used in the future, such as Comphance
Agreements, Special Notice of Repairs and Civil Penalties.

It is evident from past inspections that very little progress 15 being made when comparing the miles
of track and defective conditions being discovered and recorded by FRA and ODOT inspectors

I recommend that the CORP be placed into a Compliance Agreement along with stronger
enforcement towards the noncompliant track and roadway worker protection conditions recorded
during the past inspections with more recommended civil penalty’s and or individual liability
enforcement and SNFR’s placed were we continually find areas of track that cannot be maintained
for the posted class of track that it is being operated at

CC: Brooks, Sanders, Daniels
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Safety Complinnce Agreement
between the Central Oregon & Pacific Rzilread, Inc. (CORP) and
the Federal Railroad Administration
concerning Track Conditions

Background

The Central Ovegon & Pacific Railroad, loc. (CORP), a railroad carrier held by
RailAmerica, Inc., Is subjeet to the jurisdicuon of the Federal Ratlwad Adminiseration
(*FRA"™) of the United States Department of Transportation. See 39 US.C. § 20102,
20103; 49 C.F.R Part 209, Appendix A. CORP curenly owns or leases, snd operaes
470 miles of wack 1z Oregon and Califomin. From Eugene, Oregon, CORP's package
extends wes: to the coast of Coos Bay, Oregon and then south 10 Coquille, Oregon. The
trackage also extends south from Bugene, Oregon 1o Black Butte, California

According 1o FRA’s records, since 1998, FRA and State inspectors have
inspected the equivalent of about 1,000 track miles on CORP main and yard tracks.
The mnspectors recorded more than 4,067 noncompliant track conditians, which
mcluded 171 gage defects, 704 defective crosstie conditions, 167 defective rajls
and 1,224 defective rail jomt conditions. Of these defects, 78 were recommended
for civil penalties, In 2003, FRA's T-2000 sutomated rack géometry car surveyed
about 300 miles of main wack berween Black Butte, California, and Eugene,
Oregon and recorded about 400 defective surface and gage conditions that are not
included in the above totals. In addition, between the years 2004 and 2005, there
have been at least seven demailments on CORP territory that FRA believes o0 have
been track-caused (three by defective rails, two by wide gage, and two by wom
switch poiats). There 15 an ongoing investigation of the cause of an eighth
derailment that FRA thinks was probably also track-caused,

In June of 2005, FRA completed an sssessment of the CORP's compliance
with the Federal Track Safety Standards (“Track Safety Stuandards™), 49 C.F R. Pant
213 (“Part 213"), which, FRA believes, revealed contmued noncompliance with
many of these regulations, creating a significant risk 1o the heahh and safety of
railroad employees and the general public. FRA found several systemic
deflciencies, including saveral page, crosstis, and defecuve rail joint conditions.
Based on these findings, FRA councluded that CORP track inspectors have not
performed quality inspections, possibly dua to lack of proper wraining, and thas
CORP had not provided enough oversight to ensure that inspections and
recordkeeping were correctly dooe.

Accordingly, i order to ensure the CORP’s future comphance with the
Track Safety Standards, FRA and CORP, enter into this Safety Compliance
Agreement ("Agreement™) and agree to the terms and conditions set forth below.
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1. CORP ghall develop and implement a rack mainteaance plan, which will include
all remedial measures 10 be taken to eliminate systemic mack defects under Part
213. The track maintenance plan shall mclude, 21 a minimum, the following
provisions: (a) tbe number and type of inspections thar will be comducted by
CORP in order 1o reduce the number of center-eracked joint bars and joinis with
Tess than the minimum somber of allowable bolts per rail st each joint, for
conventional rail in classes 1 and 2 wack: and (b) a program 1o eliminate wide
gage and defective rails.

2. CORP shall provide its proposed rack maintenance plan for the year 2008 w0 the
Region 8 Advawistrator (“Regional Administralor”) within 13 days afier the
effective date of this Agreement. Within 30 days of the submission of CORP’s
proposed track maintenance plan, FRA shall provide its response to CORP’s
proposed plan. FRA's response will indicate either its approval of the plan,
approval of the plan with conditions and/or sugyested amendments, or
disapproval of the plan. If FRA disapproves the plan or approves ithe plan with
conditions and/or suggested amendments, CORP must submit a revised plan 10
FRA within 14 dayz of FRA's response to the imtial plan. Within 14 days after
the date of submission of & revised plan, FRA will erither approve or disapprove
the plan. IfFRA indicates its disapproval of the revised plan, FRA will terminate
this Agresment and pursue other means of obtaining comphance. IfFRA
indicates its approval of the initial or revised plan, that plan will become cffective
upon CORP's receiving notice from FRA of such approval. Any failure 10
comply with that plan will be considered a violation of this Agreement. Should
CORP deswe 10 change the terms of the plan during the term of this Agreement,
CORP shall request approval of any proposed change at least 30 days prior to the
iatended cffective date of such changs in the same manner as provided for above
with regeed 10 an initial plan,

3. CORP, within 60 days after full execution of this Agreement, shall also fumish
FRA with its track maintenance pians and program for the work seasons of 2006
and 2007. FRA will then compare this information to similar data of work
completed during the work seasons for the yoars 2004 and 2005, which shall be
furnished to FRA by CORP within 30 days after full execution of this Agreement.
The plans and programs must include the following information and requirements
in additon of those found in Paragraph 1 of this Agreement: (a) the number of
crossties mstailed or to be mstalled; (b) the location and extent of rail surfacing;
(c) the locanon and extent of rail replacement; (d) ihe schedule for accomplishing
the program; (¢) the critérin used to determine the location and extent of tie
renewal and rail replacement (e g, traffic density, track inspection data, and
accident history); (f) a requirement for walking mspections of all angle bars at
least anmually; and (g) the auditing of track inspection reconds to ensure that the
records accirately reflect the conditions of the track  Within 30 days after the
daie of submission of CORP’s proposed irack raintanance plans and programs

Ind
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for the 2006 and 2007 wark scasons, FRA. shall provide its respanse 1o CORP"s
proposed plan. FRA'& response will indicate either its approval of the plan,
approval of the plan with conditions and/or suggesied amendmennts, or
disapproval of the plan. If FRA disapproves the plan or approves the plan with
conditions and/or suggested amendments, CORP must submit s revised pia 1o
FRA within 30 days of FRA's response to the initial plan. FRA will cither
approve or disapprove the plan within 30 days from the date of submissios of a
revised plan. I FRA indieates its disapproval of the revised plsn, FRA will
1emminate this Agreement and pursue other means of obtaiming complianoe. If
FRA indicates its approval of the initial or revised plan, that plan wifl berome
effective upon CORP’s notification of such approval. Any filure to comply with
that plan will be considered a violation af this Agreement. Should CORP desire
to change the crms of either plan during the term of this Agreemmens, CORP shall
request approval of any propesed change at least 30 days prior 1o the intendad
effective dare of such change in the same marmer as provided for in Parapraph 2
above with regard to an initial plan.

4. Within 90 days after the full execution of this Agreement, CORP shall develop
and implement & program to train employeas on how to make mspections for
compliance with the Track Safery Standards. The program shall contam the
elements necessary to ensure that (a) its employees performing inspection,
maintenance, and restoration work are qualified in accordance with the 49 CF.R
§ 213.7: and (b) that these employees possess the knowledge, skill, and other
gualificanons necessary to ensure the rafroad’s compliance with Part 213, CORP
shall file a copy of its training program with the Regional Administrator within 30
days of the effective date of this Agreement. CORP shall implement 115 waining
program and commence maining within 60 deys from the date that the program is
submirted o FRA. FRA rzgional track experts will participate in the training as
deemed appropriate by the FRA and if and when requested by CORP.

Prior 10 the implementetion of the training program, CORP shall provide FRA
with the names of all employees designated by the railroad 1o be rained in
accordance with the Track Safety Standards in 49 C.F.R. Pan 213 and the
locations where the training will be held, m order to sllow FRA to monitor the
nitial trainming of thosa employess.

S. CORP shall file a monthly report with the Regional Administrator addressing the
measures that CORP has taken 1n the previons month to reduce the number of: (a)
center cracked joint bars; (b) less than allowable bolts per rail ar each joint for
conventional rail m classes 1 and 2 track; (c) defective rails, and (d) other non-
complying track conditions, such as wide gape. The first report for the track
maintenance plan shall be filed no Iater than 60 days after the effective date of
this Agreement. Each succeeding vepon shall be filed no later than 30 days afler
the end of the month that is the subject of the reporL.
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CORP shall provide a.copy of all reports resulting from any wack geometry
inspections performed o the Regional Administcator within 14 days afier the dape
of completion of the sesting.

A CORP Roadmaster shall accompany each CORP wrack mspector across Ius ar
her entire assigned rerritory(s) quarnery (o assess actnal wack condixions and 10
evaluate the wack inspecror’s quality of inspections. The Roadmaner shall review
cach CORP track inspecior’s mspection recard(s) once each guarter for
compliance with the Track Safety Standards. The Roadmaster shall then submit a
quartexly repont directly (o the Regional Administrator sunmynarizing the vesults of
these observations and review(s) of inspection records and addressing any furdher
measures thar may need to be waken 1o achieve compliance with the Trark Safety
Sundards. The first veport shall be filed with the Regional Administrazor no laer
than 120 days from the effective dave of thus Agreement. Each succeeding report
shall be filed no ater than 30 days after the end of the quarter that is the subject of
the report.

A RailAmerica Chief Engineer shall accompany a CORP Roadmaster on an
inspection of each CORP subdivision every six months, The Chief Engineer shall
also review the Roadmaster*s record(s) and assessment in the field for compliance
with the Track Safety Standards. The Chief Engineer shall submit a report to the
Regional Administrator svery six months summarizing the results of these
observations and the review of records and addressing any further measures thar
may nead 10 be taken to achieve compliance with the Track Safery Standards.

FRA Evforecement Anthority

FRA has extensive authority with which to enforce the Feders] Ralroad Safery Laws
and Regulations (“safety laws”). FRA may {a) impose civil penalties on railroads,
managers and employees (individuals may be hiable for civil penalties under these
laws and regulations only for willful violations); (b) disqualify an individoal from
performing safety-sensitive functions; (c) sesk crimninal penalties for willfully
falsifying, destroying, or failing 1o complele records or repors thal are required to be
kept, or (d) seek the issuance of a preliminary and permanent injunction enjoining
violations of the safety laws. Nothing 1n this Agreement 11 any way precludes FRA's
use of this authority at any time,

Paossible Issuance of 2 Compliance Order

FRA is entering into this Agreement with CORP as an altemative to the issuance of a
comphance order against CORP for enforcement of 49 C.F R Part 213, based on
facts detailed i Section 1, Background, of this Agreement  FRA's restraint is
contingent upon CORP’s satisfaction of all terms in this Agreement. 1f, in the sole
judgmen of FRA, CORP fails 10 comply in full with any of the terms of s
Agreement, FRA may., upon 48 hours’ notice to CORP that the Agreement has been
violated, issue a Comphance Order directing CORP 1o comply with the terms of this
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Agrcement. Section V, below, of thus Agreament contains CORPs waiver of cextain
procedural rights and rights to contest such an ovder.

Mnutual Representations

CORP makes the following representations:

(a) H has read and is famihar with all {15 obligatians under this Agreement and agrees
to comaply in full with thosa obligetions.

(b) Tt agrees that FRA has jurisdiction over it and authority tp issue a compliance
order in accordance with Section IV, above, of this Agreemen, and it expressly
consants to the issuance of'a compliance order.

{c) & is Eamiliar with the procedural regulations concerning issuance of compliance
orders, found at 49 CFR Part 202 Subparl C, and agress not to make procedural
abjections 1o any such compliance order issued pursuam o Section IV, above, of this
Agreement; should FRA issue such a compliance order, it waives its rights 10 notice
of investigation and formal hearmg prior to the issuance of sach compliance order.

(d) It aprees that FRA's determination that CORP has violated this agresment is
wilhun the agency’s sole discretion and that it will not challenge this determmation,
and, if FRA issues 2 compliance order pursuant to Section IV, above, of this
Agreement, it agrees not to seek adminisirative or judicial review of the
determination to issue a compliance order, but reserves the right to contest facmal
allegations related to violations of any such corsphiance order once issued.

Notice

The CORP shall, within five business days after the effactive date of the Agreement,
dwstnbute a copy of the Agreement o each cwrent management-level] employee and

to each such employee hired while the Agreement 15 in effect who is responsible for
iroplementing any provision of the Agreement.

Effective Date and Duration of Agreement

This Agreement is effective when fully executed, and shall remain 1n effect for at
least two years after the execution of the Agreement. At the end of the initial 12-
month period, FRA will assess CORP’s progress in implementing the terms of
specified in this Agreement, will meet with CORP to discuss thay assessment., Based
on that assessment and subsequent discussion, FRA will decide within 30 d:ys.
whether or not o terminate this Agreement and will report its delermination 1o
CORP. FRA's determination of whether or not fo terminate this Agreement will be a
matter of its sole discretion, and CORP will not challenge that determination If FRA
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determnes that the agreement shall not be 1erminated, the agreement shall remain
effect for at least one year from the date of FRA's decision. In the evenr thar FRA at
any time during the period 1that 1his Agreemeny is 1 effeot makes the determination
that CORP has violated this Agracment and issues a compliapce order, those sections
of this Agreemern addressimg CORP"s waiver of its right o contess the issuance of a
compliance order against it shall remain in effec.

[ 7/eL
Dan A. Lovelady Daie
General Manager
Central Oregon & Pacific Railroad, Inc.

trator
ilroad Administration
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JOHNSON John R

From: MELBO Robert |

Sent: Fnday, January 18, 2007 10 27 AM
To: HANUS Ann

Ce: JOHNSON John R

Subject: FW Tunnel 18

Ann: An update on Central Oregon & Pacific's Coos Bay line  While still working In Tunne! 15 {another three weeks or so of work

yet before complehon of that project), some problems have developed in Tunnel 18 further down the Iine  So far, however, train
sennice continues urumpeded

Bob Melbo
ODOT Rail Division

-—-Original Message-----

From: Hefley, Steve (CORP) [mailto:Steve. Hefley@rallamerica.com]
Sent: Friday, January 19, 2007 10:03 AM

To: MELBO Robert |

Cc: Hawksworth, Thomas (CORP)

Subject: RE: Tunnel 18

Bob, The Coos Bay line Is in service, the contractor 1s working during the day , and we are running trains at nght Tunnel #18, the
contractor s working on over the week and, there 13 some timbers that they are strapping becasue the blocking toe has faiied on
five timbar sets, we will have mainteance work in #18 when we get done in #15 Steve

From: MELBO Robert T {mailto:Robert.]. MELBO@odot.stabe.or.us]
Sent: Friday, January 19, 2007 9:57 AM

To: Hawksworth, Thomas (CORP); Hefley, Steve (CORP)
Subject: Tunnel 18

Tom{Steve

Are you folks now expenencing problems with Tunnel 187 What's the current status of service on the Coos Bay line?

Bob Melbo
ODOT Rail

5/6/2008



