o renhcl

Office of Proceedings
JUL 10 2008

Part ot
Public Record

BEFORE THE SURFACE TRANSPORTATION BOARD

Chairman Notungham, Vice Chairman Mulvey, and Commussioner Buttrey The
Amecnican Chemistry Council (ACC), which represcnts the leading companics cngaged 1n
the business of chemstry, 1s pleased to provide these comments to the Surface
Transportation Board (Board) The railroad common carrier obligation 1s critical to our
members and to the customers that they serve in key industries throughout the nation

ACC submitted comments 1n Ex Parte No 677, Common Carner Obligation of Railroads,
and participated mn the Board's public hearing that cxamned various aspects of the railroad
common carner obligation In announcing this new sub-docket procceding. the Board
found that the record 1n Ex Parte No 677 had “raiscd many 1ssues involving the obligation
of railroads to haul hazardous matenals, including toxic by inhalation hazards (TIH) ” The
Board noted that “For many hazardous materials, including TIH, rail 1s the safest and most
efficient mode of transportation But. according to the railroads, the transportation of these
matcrials subjects them to ruinous habilny in the event of an accident ” In these
comments, ACC will address the concerns and questions 1dentified by the Board

The Business of Chemistry

ACC members apply the science of chemistry to make innovative products and scrvices
that make pcoplc’s lives better, healthicr and safer They are commutted to improved
environmental, health, safety and secunity performance through ACC's Responsible Care®
itiative, by means of common-sense advocacy designed to address major public policy
1ssucs, and with health and environmental research and product testing

The business of chemistry 1s a $664 billion enterprise, employmg over 860,000 people and
accounting for 10 percent of all U S merchandise exports Chemistry companies mvest
more in research and development than any other business scctor  The chemucal products
manufactured by our members are an essential part of cvery facet of our nation’s

economy Morc than 96 percent of all manufacturced goods arc directly touched by
chemistry  Products supplied by Amenican chemustry are cssential in manufacturing,
agriculture, encrgy, transporiation, technology, communications, health, education,
defense, and virtually cvery aspect of modern society Basic industnal chemicals are the



raw matcrials for thousands of other products including plastics, water trcatment
chemucals, detergents, pharmaccuticals, and agricultural chemicals These applications
include medicines and medical technologies that save lives, computers and other
information technologics that facihtatc cxpanding horizons of knowledge, food and water,
automobilcs, homes, and clothes, among myriad uses !

ACC’s 130 members account for approximatcly 85 percent of U S capacity for the
production of basic industnal chemicals and manufacture a wide array of products that arc
offered for shipment by railroads and other carriers  The business of chemstry depends
upon the railroads for the safe, cfticient and secure transportation of 176 milhon tons of
chemical produets each year. accounting for $6 8 billion 1n annual rail freight revenues
Chemicals constitute the third-largest customer category 1n terms of rail revenues, behind
only coal and intermodal service. and the sccond-largest specific commodity carngd by rail
(many ditferent commodity groups move in intermodal service) ACC and 1ts members
have a long-standing commitment to the safe transportation of hazardous matenials, and we
strongly support the comprehensive and uniform national hazardous maternials regulatory
program of the Department of Transportation (DOT), which 1s admimistered by the
Pipelinc and Hazardous Materials Safety Admimstration (PHMSA) and implemented in
the rail mode by the Federal Railroad Administration (FRA) .

The movement of chemicals, including those that are regulated by DOT as hazardous
matenals in transportation, are critical to the well being of our country and our way of hfc
For most, there 1s no substitute  This 15 no less truc of TIH products than of other
hazardous matcnals ACC has prepared, as Appendix A to these comments, a study of the
TIH products that are shipped by rail and their cnitical uses i the United States  Pubhic
health, personal safety national sccunity and economic factors require that these products
move by rail where that 1s the appropriate mode Board action that could impair the
common carricr obligation with respect to those matenials would clearly not be 1n the
public interest

Scope of the Board’s Examination

Before addressing the 1ssucs raised in the Board’s Junc 4 notice, ACC would hike to note
that the common carrier obligation 15 not specific to the shipment of hazardous matenals or
of TIH products But 1t 1s difficult to comment on transportation pohcy 1ssues without
some frame of reference as to the commodities involved For cxamplc, as quoted above,

' As background wn terms of TIH matenals, The Fertilizer Instrtute represents the anhydrous ammonia
ndustry, although some mdividual ACC member companies have an interest in that widely used product In
addition, while some ACC members produce or purchase chlonine, the Chlorine Institute (C1) 1s also
participating 1n this docket  Various ACC member companics manufacture and ship most, 1f not all, TIH
matenals other than anhydrous ammonia, and several of them will submat comments 1n this sub-docket
Another important faclor 1s that ACC members that do not produce a particular TIH matenal do require that
chemical m order to conduct thewr own industnal operations  Those compamies therefore purchase various
TIH products that they recerve in tank car deliveries  The views of such TIH customers {consignees) must be
considered carefully, especially with regard to the importance of those matenals throughout the U S
economy, the downstream uses of products that zre manufactured using TIH matenals, and the potential
umpact of any imparrment of the common carrier obhgation ACC 15 confident that the Board will carefully
consider all relevant comments from companics and organizations with an interest in this proceeding
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the Board refers to the rail industry’s stated concern about “ruinous Liability 1n the cvent of
an accident ¥ ACC has engaged 1n high-level discussions with railroad leaders about those
concerns, and 1t 1s fair to say that the focus has been primarily, 1f not exclusively, on TIH
materials The same 1s truc of a major safety rulemaking — discussed below — that 1s
currently being conducted by FRA and PHMSA  That docket deals specifically wath rail
transportation of TIH matcnals, not the much broader range of hazardous maternials

ACC raised this matter with the Board 1n a motion filed on June 19, 2008, but has not seen
any clanfication of the scope of this sub-docket We will, however, address the topics
identified 1n the Board's June 4 notice

A “specific potential policy solutions to the liabihty 1ssuc, including solutions
modeled on the Price-Anderson Act of 1957

“the appropriate role of the Board 1n developing such a policy solution ™

“what constitutes a rcasonable request for service involving the movement of
TIH™

are there “umique costs associated with the transportation of hazardous matcrials™?
1f there are such costs, how do railroads recover them?

“efforts by various federal agencies, including the Federal Rarlway Administration
and the Pipcline and Hazardous Matcnials Safety Admimistration, to address the
transportation of hazardous matenals ™

mTmog Ow

ACC will first comment gencerally on the rall common carnier obligation 1n relation to the
movement of TIH products and hazardous materials, and then turn to the Board’s six
questions

Common Carrier Obligation

Congress adopted the common carmcr obligation, which 15 an essential provision of
Federal law and 1s codificd at 49 U S Code § 11101(a)

A rail carrier providing transportation or service subject to the junisdiction of the
Board under this part shall provide the transportation or service on reasonable
request

A railroad’s common carner obligation 1s not dependent upon what products the carrter
would prefer to haul, nor upon what products the carrier holds itself out to haul, nor upon
the carrier's nisks or costs, nor even upon this Board's view of whether thc common carrer
obligation should cxist m a particular case Instead, the courts have made clear that the
duty of common carriers 1s rooted in the entire statutory scheme governing interstate
commerce, including the national rau transportation policy, under which a strong rail
transportation system 15 to be preserved "to meet the nceds of the public and the national
defense " 49 USC § 10101(4) As the Sixth Circuit Court of appeals held 1n the leading
casc of Akron, Canton & Youngstown R Co v ICC, 611 F 2d 1162 (6th Cir 1979), cert
dented, 449U S 830 (1980) "public needs must shape the boundaries of these duties "

Thus, the common carmier obligation 1s not affected by the fact that rail carners have
recently publicly declared that they would rather not haul certain hazardous products.
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notably TIH matcnials, and that they are doing so only because their common carrier
obligation requires 1t If anything, this recent history only confirms the railroads'
understanding that theirr commeon carrier obligation does compel them to carry these
products In addition, the fact that the railroads have been secking relief from this
obligation on Capitol Hill rather than before this Board confirms that the rarlroads have
understood that this Board does not have the power to eliminate that obligation

Nor 1s the common carner obligation dependent upon the fact that the railroads may have
greater risks, which they contend translate into higher costs. associated with handling TIH
or other hazardous matenials, when compared with other products  The court in the Akron,
Canton casc held that the Board's predecessor agency, the Interstatc Commerce
Commussion (1CC), had comectly determined "that its inquiry 1nto the risks mvolved 1n the
transport of nuclcar materials must be imited to determuning 1f the shipments met the
requirements of the DOT and the Nuclear Regulatory Commussion (NRC) " The same
principle must hold 1n this case  Any decper inquiry would usurp the functions of DOT 1n
specifying the design of tank cars and 1n regulating the safe operating practices of rail
carriers It 1s DOT, not this Board, which 1s charged with determining the optimal design
for tank cars considening cost-benefit analysis, and the optimum feasible level of public
safcty to be achicved by minimizing nisks from operating factors such as crew fatigue See
especially, 49 USC §§ 5101 et seq (regulation of hazardous matenals transportation), and
implementing regulations, including, e g, 49 CFR Parts 171, 173, 174, and 179, and 49
USC §§ 20101 et seq (Federal rail safety laws) and implementing regulations, e g , 49
CFR Parts 200-244

The national rai1l transportation policy does contain certain general safety-related policies,
namely "to promote a safe and cfficient rail transportation system," 49 USC § 10101(3).
and "to opcrate transportation facilities and equipment without detriment to the public
health and safety," 49 USC § 10101(8), but under established rules of statutory
construction, these extremely broad and general provisions cannot trump the specific
statutory assignment to DOT regarding rail safcty mentioned 1n the forcgoing paragraph

As thc Akron, Canton casc held, the common camer obligation 1s dictated by the public
necd for transportation * In Akron, Canton, both the ICC and the court reviewed evidence
showing the importance of the rail transportation of spent nuclear fuel, given that a
substantial amount of the clectricity gencrated i the United States comes from nuclear

power

ACC presents in Appendix A of these comments extensive evidence demonstrating the
critical importance of TIH matenals to the U S economy These products, which often
have no substitute, arc used 1n 2 wide range of economic scctors, such as manufacturing,
agriculture, energy, transportation, technology, communications, health, and defense
Those sectors, as shown in Table | of Appendix A, cmploy more than | 3 million people
and account for $357 billion in value-added

2This conclusion 1s consistent with the ultimate am of the national rail transportation policy "to ensure the
devclopment and continuation of a sound rail trunsportation system with effective competiion among rail
carriers and with other modes, 10 mecet the needs of the pubhe and the nutional defense™ 49 USC § 10101(4)
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Also mmportant in the Akron. Canton precedent 1s the clear finding that rail was the best,
most cconomical and safest mode of transportation for nuclear waste Simularly today,
railroads have often cited a statistical analysis showing that rail 1s "16 times safer than
trucks" for the transportation of hazardous matenals > Given the Board's obhgation to
consider the effect of its decisions on safcty, the Board must be cognizant that attempting
to ban the rail shipment of hazardous matenals would deny shippers the most efficient and
arguably the safest available mode Morcover, the safety record of hazardous matenals
shipments by rail 1s consistently improving  As the railroad industry pointed out n
comments in Ex Partc No 677, over 99 99 percent of all hazardous materials shipments by
rail reach their destination without incident, and rail hazardous matenals accidents have
been reduced by 86 percent from 1980 through 2005 And, 1n light of several ongoing
DOT rulemakings that arc discussed below, rail transportation of hazardous matenals
promises to continuc to become safer in the future

Hence, despite statements by some partics that there 1s a hability crisis. rail safety has
mmproved and costs for casualty and msurance are declining * Sull, as a technical legal
matter, both the Court of Appeals for the Sixth Circuit and the Court of Appeals for the DC
Circuit have stated that railroads, while obligated to carry hazardous materials, may seck to
imposc safety requirements gomng beyond those promulgated by DOT and other safety
regulatory agencics (Akron, Canton, 611 F 2d at 1170 Consohidated Rail Corp v ICC,
646 F 2d 642, 650 (D C Cir) ["Conrail v ICC"], cert demied, 454 U S 1047 (1981) ) To
the extent the costs of such measures arc passcd on to shippers, however, they arc subject
to challenge on the basis of whether they are reasonable  As the DC Circunt stated

The mere asscrtion of safety as a justification for any particular expenditure by a
railroad company 1s not conclusive upon the Commussion's judgment of the
rcasonablcness of that expenditure or the tanff based upon it The safety measurcs
for which cxpenditures are made must be rcasonable oncs, which means first, that
they produce an expected sifety bencfit commensurate to their cost, and second,
that when comparcd with other possible safety measures, they represent an
economical mcans of achieving the expected safety benefit

Conrail v ICC, 646 F 2d 642, 648 (DC Cir 1981} The DC Circuit emphasized that, given
the comprehensive regulatory scheme overscen 1n that case by DOT and NRC (and in the
current case by DOT's FRA and PHMSA), "a presumption artses that expenditures for
safety measures not specified by these agencies are unnecessary and fail to satisfy the
criteria of rcasonableness " (646 F 2d at 650 )

Any such proceedings regarding the reasonableness of extra railroad precautions would, of
course, need to inquire into the costs of such measures, and would also nced to receive
evidence from the rilroads quantifying the benefits of such measures in terms of reducing
risk

} The Association of Amenican Railroads (AAR) has rccently removed most references to this statistic from
its web site, but it can still be found m archived AAR web pages

* See report by T O'Connor subnutted as Exhibat 1 1o CI's statement 1n this proceeding
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While the Board may technically have the legal authonty to pass upon the reasonableness
of extra ratlroad safety mecasures, a separate question 1s whether the Board has the
resources and expertise to, 1n cffect, "sccond guess" the judgments of the federal rail safety
agencies, principally FRA and PHMSA, who are specifically charged with ensuring safc
transportation Tn esscnce the STB would be reconstituting itself as a new, third rail safety
agency Particularly in light of the imitratives that PHMSA and FRA have already taken,
we strongly doubt that this would meet the letter or spanit of the rail transportation policies
"to allow, to the maximum cxtent possible, competition and the demand for services to
establish reasonable rates for transportation by rail, 49 USC 10101(1) and "to minimze the
necd for Federal regulatory control over the rail transportation system,” 49 USC 10101(2)

Any undertaking by thc Board to enmesh itsclf in these 1ssues would also have to take
account of thc various 1ssues relating to different types of hazardous materials The term
"hazardous matcrials” encompasses a wide range of products, including, for example,
fireworks, many types of paint, nuclear waste, and hiterally thousands of industrial
chemicals Current Federal regulations regarding the handling of the mynad types of
hazardous matenials run to thousands of pages This 1s not an undertaking that should be
tuken lightly and not an area where a few dozen pages of fairly general comments 1s going
to provide adequate record support for regulatory intervention

A. Price-Anderson Act as a Model

The Board has asked for views on approaches to dealing with the “hability 1ssue,” noting
the possibility of “solutions modcled on the Price-Anderson Act of 1957 * We understand
that the rail industry 1s, n fact. taking steps to pursue such legislation

ACC does not believe that the Price-Andcrson Act 1s a statute that would fit the railroad
industry’s annual transportation of 100,000 tank car loads of TIH matenals To stretch the
mapplicable Pricc-Anderson concept to cover all hazardous matenals, which present many
different types of nsks and move 1n far greater quantity, would bc even more mappropnate
As others note n this sub-docket, Pricc-Anderson was enacted to allow the development of
a prospective new idustry involving the commercial use of nuclear energy The rail
industry developed without such a special liability arrangement and continues to function
well

In this docket. the Edison Electric Institute (EEI) 1s providing the Board with extensive
information on the history and operation of the nuclear power industry under the Price-
Anderson Act ACC rccommends that thorough asscssment and EEI’s related policy
suggestions for the Board’s consideration

The Beoard has alvo requested comment on whether in the casc of some hazardous matenals
shipments the railroads might divest themsclves of some of their potential financial

hability n the event of a rail accident that releases hazardous materials  ACC beheves
that this would be unwisc because 1t would remove strong incentives on the railroads to
continuc to improve that safety of hazardous materials shupments  The business of
chenustry strongly supports the fundamental public policy that liability should rest on the
party whose operational control most dircctly affects safety That 1s not a policy that was
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mvented by counsel for plaintiffs in class-action litigation  Nor does it favor one sector of
society over another Each participant in the production, silc, loading, movement,
unloading, and use of hazardous matcnals should be responsible for its own actions That
applies to ACC members as well as to others, as 1t should

B. Board’s Role in Developing Policy Solutions

Any change n railroad hiability, or any revision of the statutory common carner obligation,
must come through Federal legislation  Although Congress can deal with thosc cssential
legal relationships, ACC respectfully points out that the Board does not have that ability
We recognize the Board’s sincere interest 1n this complex public policy 1ssue  But it
would be entirely inappropnate seck change through an unwarranted agency re-
mterpretation of what 1s a “‘reasonable request” for TIH or hazardous matenals t service

To the extent that this proceeding may cnhance public understanding, that 1s to be
commcnded If the Board wishes to consult further with other Federal agencics, or
chooses to make 1ts own recommendations to Congress, that would also be appropnate
But statutory change must come through the normal legislative process, in which elected
officials address 1ssues with nput from intercsted members of the public

C. Rcasonablc Request for TIH Transportation Service

In posing this question, which 1s imited to the transportation of TIH materials rather than
all hazardous matcnials, the Board implics that it might act to define the shipment of TIH
products as “‘unrcasonable * The Board’s Junc 4 notice states that “The common carrer
obligation, howevecr. 1s not absolute, and service requests must be reasonable * ACC
agrees, but strongly urges the Board not to embark on a dangerous an mappropnate effort
to influence the course of industry discussions or legislative action The shipment of
hazardous materials has been considered reasonable for decades, and the raill common
carrier obhgation was upheld by the ICC  For the purposcs of hazardous matcnals
transportation, “reasonable” mcans in conformance with Federal safety regulations  As
DOT recently statcd in proposing new TIH rail safcty regulations

Ratlroads, as common carricrs. are generally required to provide transportation
services 1n a rcasonable manner, and they may not impose unreasonable
requirements as a condition precedent to providing ratl transportation services
Accordingly, [action that would] restrict the movement of railroad tank cars that
meet DOT standards must be reasonable, and, 1f challenged, the burden 1s on the
railroad to establish the reasonableness of the restriction  Sec Akron, Canton &
Youngstown RR v 1CC, 611 F 2d 1162, 1169 (6th Cir 1979), see also
Consolidated Rail Corp v ICC, 646 F 2d 642. 650 (D C Cir 1981), cert denied,
454U S 1047 (1981)

The above statcment 18 from Docket No FRA-2006-25169, published on Apnil 1, 2008, in
Volume 73 of the Federal Regrster, at page 17825 DOT continued with the following
interpretation of what would be “rcasonable” in the context of TIH tank car safety



Two of the factors that the Surface Transportation Board and the courts consider
are w hether there are Federal safety standards on point and whether a railroad has
the ability to seck changes to thesc standards to meet the safety concerns of the
rallroad Scc Consohdated Rail, 646 F 2d at 651 In fact, DOT has established
safety standards for tank cars carrying PTH [Poison Inhalation Hazard, cquevalent to
TIH| commoditics and, pursuant to this [DOT] rulcmaking, 1s proposing cnhanced
standards for tank-head and shell puncture resistance systems for these cars
Through participation in this rulemaking, railroads and other interested partics have
the ahility to influence the enhanced safety standards ulumately adopted by DOT

In fact, comprehensive DOT safety regulations arc in place for the rail shipment of
hazardous matenals — including TIH products As noted below, FRA and PHMSA arc
actively engaged in enhancing the alrcady-safe transportation For STB to enter into that
technical arca, which Congress has clearly assigned to DOT, would not be productive or
appropnate Comphance with DOT regulations 1s the reasonable way to tender shipments
to a rail carner

D. Are There Unique Railroad Costs for Transporting Hazardous Materials?

The hability cost 1ssuc, whilc certainly a legitimate concern, may be a somewhat
exaggerated problem ACC has been evaluating railroad hability but is not aware of any
financial evidence on the record to document the situation  ACC member companies, 1n
the face of extraordinary rate increase for shipping a TIH product approached their rail
carners regarding potential hahlity-shaning arrangement  No railroad has, to our
knowledgc, responded  Other partics that have raised the same matter with rail carners
have also received the same lack of response

Although ACC has heard from companies 1n the railroad industry about high and rising
costs related to hazardous matenals transportation, no specific data have been provided
ACC members have also been told that the costs for insurance or hiability arc the basis of
freight rate increases for hazardous materals, and especially for TIH products

The Akron, Canton casc also lcaves open the possibility that the Board might seck to
apportion hability as between the railroads and the shippers But that decision was written
prior to the partial rail dercgulation culminating with the Staggers Rail Act of 1980
Today's national rail transportation policy calls upon the market to set rates free of Board
intervention whenever posstble, subject to the ability of shippers to challenge rates where
the rail carrier has market dominance and the rate 1s unreasonably high If railroads truly
have hagh costs associated with insuring against possible accidents involving the relcasc of
hazardous matcnals, they have wide latirude to recoup thosc costs through their

ratemaking °

3 Under the Board's Umform Rail Cost System (URCS), the allocation of costs 1s highly technical 1n nature
Il there were 10 be any consideration of potential changes to URCS relating to hability costs, that would
require technical expertise and m-depth consideration, which should be part of a separatc procceding
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E. Recovery of Unique Costs

Without specific cost information from the railroads, it would not be appropnate for ACC
to comment on how such costs (1f any) are recovered

F. Federal Agency Efforts to Address Rail Hazardous Materials Safety

As discussed earlicr, the business of chemistry has a long-standing commitment to the safe
and sccure transportation of hazardous matenals  ACC strongly supports DOT’s
comprehensive national hazardous matenals regulatory program

We understand that DOT will participate 1n this proceeding and are pleased that the record
will include perspectives on the rail transportation of hazardous matcrials from Federal
safety officials Given the Board's concem about hability related to the release of TTH
materza]s., 1t 1s important to recogmze what DOT has accomplished over the past several
years

In May 2005, then-Sccretary of Transportation Mineta announced the National Rail Safety
Action’ That Plan covered key areas for safety cnhancement, such as the reduction of
accidents caused by human factors (which accounted for 38 percent of rail accidents) and
improvcments in track safety (cause for 34 percent of rail accidents) Comung shortly after
the Graniteville accident, the Plan specifically addressed hazardous matenals safcty and
emergency response

FRA'’s human-factor rule was 1ssucd in February 2008 Other non-regulatory FRA
mitiatives address “close call” incidents that did not bccomc rail accidents, as well as
rescarch on crew fatigue Track safety, dark terrltory and FRA comphiance and
enforcement programs have been addressed ° Hazardous maternals CMCTEENCy response
capabthtics have been strengthened by providing additional information resources to first
responders ACC's Chemical Trdnbportatlon Emergency Center (CHEMTREC?Y)
participates 1n onc such pilot project

Highly sigmificant for this sub-docket 1s DOT's docket (FRA-2006-25169) That
rulemuking deals with TTH rail tank car safety and 15 being conducted jointly by FRA and
PHMSA Included in the proposed rule are speed limts for trains carrying TIH shipments
and new tank car crashworthiness standards On July 3. ACC and a number of other
organizations petitioned DOT to 1ssue an interim federal regulation that would allow

¢ Three key cvents to keep m mind are the releases of TIH malenals 1n rail accidents at Minot, North Dakota,
1 2002, Mzcdona, Texas, in 2004, and Graniteville, South Carolina in 2005

7 Federal Railroad Administration Action Plan for Addressing Critical Railroad Safety Issucs (May 16,
2005)

¥ Dark ternitory consists of non-signaled track scgments, winch was a contributing factor m the Gramteville
TIH accident

? Another focus for FRA has becn grade-crossing safety, although that 1s not specifically related to hazardous
matcrials transportation
1% National Rail Safety Action Plan Final Report 2005-2008 (May 2008)
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shippers to lease or purchase new TIH tank cars while FRA and PHMSA continue their
work on the pnmary rulemaking  ACC and 1ts members worked cooperatively with other
parties — including tank car supplicrs and rail cammers - to develop that joint petition  This
illustrates how differcnt industnes can work together to address important 1ssucs

Other voluntary programs and constructive partncrships exist to deal with hazardous
materials Chemucal shippers and receivers work closely with their rail partners on safety
and secunty matters These cfforts range from location-specific handling of TIH tank cars
to industry wide mitiatives, such as TRANSCAER® (Transportation Community
Awarencss and Emergency Response) In terms of hazardous matenals wn the context of
rail sccunity, ACC has participated on many inttiatives with the railroad. FRA and the
Transportation Security Administration (TSA) were involved 1n a recently completed rail
routing regulation for hazardous matcnals In addition, ACC has commented on TSA’s
proposed secunty rule that will apply to shipments of TIH products Railroads have also
chosen to participate 11 ACC’s Responsible Carc® mitiative, which encompasses safety,
hcalth, cnvironmental performance and sccunty

Conclusion

On behalf of the business of chemistry, ACC thanks the Board for this opportunity to
provide comments 1n this important docket The public interest requircs that common
camer obligation be preserved 1n order to maintain essential rail service to shippers and
receivers of hazardous materials We have supplied the Board with information that
highlights the importance of TIH products to the U S economy and to our way of hfc

For reasons stated above, the business of chemistry does not believe that the Pnce-
Anderson Act provides the necessary model for dealing with hazardous or TIH matenals,
and ponts out that Congress 1s the proper forum for considcration of such matters A
reasonable request for service 1s that a shipper tender 1ts traffic in DOT-approved
hazardous materials packagings (tank cars for bulk TIH shipments) We await conclusive
cost data from the raiiroads on the record And we applaud FRA and PHMSA for their
many relevant safety imitiatives

b i

Thomas E Schick

Senior Director — Distribution
Regulatory and Techmical Affairs
Amencan Chemistry Council

1300 Wilson Boulevard

Arhington, VA 22209
tom_schick(@amencanchemistry com
703-741-5172

July 10, 2008
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APPENDIX A

Analvsis of the Removal of Rail Common Carrier Obligation for TI1IH Materials

Introduction

This paper presents an analysis of the potential cconomic and socictal cffccts 1f the
common carrier obligation did not require railroads to carry hazardous matenals, including
toxic mhalation hazard (TIH) matcnals Thc approach 1s twofold 1) a qualitative
assessment of the pnimary, sccondary, tertiary and further uses of these materials and their
essentiality to the economy, and 2) a quantitative assessment of economic activity at risk

TTH Materials

Under the Hazardous Materials Regulations of the Department of Transportation (DOT),
TIH matenals are gascs or hquids that arc known or presumed on the basis of tests to be
toxic to humans such that they pose a hazard to hecalth 1n the event of a relcase durning

transportation

According to DOT, “railroads moved just over 100,000 carloads of PIH [TIH] matenials™
mn 2005.' Anhydrous ammonia and chlorne together account for approximately cqual
amounts, for a combined 80% of TIH tank car shipments Ethylene oxide 1s a distant third,
accounting for about 10% of TIH shipments 2 Hydrogen fluoride 1s fourth i volume and
sulfur dioxide 1s fith ACC understands that the top five TIH matcrials account for about
95% of the total, with all other 11H matcnals making up the balance Although the TIH
matenial volumes are modest, thesc matenals are critical mputs for a wide variety of
products and services

Business of Chemistry

The business of chermstry 15 a $664 bilhon cnterprise, employmng over 860,000 people 1n
all 50 states, and accounting for 10% of all US merchandisc exports More than 96% of all
manufactured goods are directly touched by chemistry Products supplicd by American
chemistry are cssential 1n manufacturing, agriculture, energy, transportation, technology,
communicatons, health, education, defense, and virtually every aspect of modern society

Basic industnial chemicals are the raw materials for thousands of other products includmg
plastics, water trcatment chcemicals, dctergents, pharmaceuticals, and agncultural
chemicals These applications include medicines and medical technologies that save lives,
computers and other mformation tcchnologies that facilitate expanding honzons of
knowlcdge, food and water, automobiles, homes, and clothes, among myriad uscs

! Department of Transportation, Pipeline and Hazardous Matenals Safety Adminzstration, Docket No FRA-
2006-25169, Hasardous Materials Improving the Safety of Railroad Tank Car Transportation of Hazardous
Matcrials, Notice of Proposed Rulemaking, 73 I'ed Reg 17818 (Apni 1, 2008), page 17831

? Department of Transportation, Pipeline and Hazardous Matenals Safety Admimistration, Docket No FRA-
2006-25169, Regnlatory Impact Analysis (March 19, 2008), page 11



The business of chemustry depends upon the railroads to dchiver 176 million tons of
chemical products cach year, accounting for $6 8 billion mn annual freight revenues,
making chemicals the second-largest commodity group in terms of contnbution to rail
revenucs, bchind only coal (Intcrmodal traffic, which 1s the second-ranked rail revenue
contnibutor, 1s not a specific commodity ) Although no mode of transportation 15 100%
safe, rail has proven to be a generally safe mode

The common camer obligation of raiiroads 15 cnitical to Amenican chemustry m shipping
mtermediate and finished products as well as delivering raw matenials Were the railroads
not to provide scrvice for TTH products, that would clcarly disrupt large sections of
American commerce because chemustry 1s essential to our modern cconomy and way of
hife

The Criticality of TIH Materials

The following 1s a quahtative asscssment of the cniticality of these TIH matenals 1 a
number of applications These are hsted in order of the number of rail car shipments

Anhydrous ammonia 15 onc of the largest volume chemicals produced in the United
Statcs Most ammoma produced in the United States 1s used to make fertilizer Ammonia 1s
applied dircctly as a fertilizer and 1t 1s uscd to make other nitrogenous fertilizers such as
ammonmum nitrate, urea, ammontum phosphatcs and ammonium sulfatc (Nitrogen 15
essential for plant growth ) Ammonia 1s thus essential for crops such as corn and wheat It
15 the least costly and most effective source of mitrogen fertilizer for Amencan farmers
There 18 no wiable substitute in maintaming the nation’s food supply The largest
consuming states are California, [llinoss, Indiana, Iowa, Kansas, Minnesota, Ncbraska, and
North Dakota Comn 1s the largest direct consumer of dircetly applied ammonia One of the
products of comn 1s cthanol, which 1s not only an important source of revenue for railroads,
with over 82,000 rail shipments 1n 2005, but also an important part of our national energy
policy Industrial uscs for ammoma nclude the making of acrylonitrile (to make resins and
acryhc fibers, which are used to make apparel, blankets, and upholstery), caprolactam (to
make nylon 6 for usc n such products as clothing, parachutes, and rope), and amiline (to
make rubber processing chemicals) Ammonia 1s used 1n the continuous cycle cooling units
found 1n large-scale commercial air conditioning and rcfrigeration at large, cold storage
facibtics Other uses include pharmaceuticals (sulfa drugs, vitammns, ctc), cosmetics,
adhesives, feed supplements, home and industrial cleaners, pulp and paper production,
metallurgy, and in the production of sodium azide propcllants for air bags Coal-burning
elcctric power plants use ammonia for abatement of mitrogen oxides from power plants,
thus allowing these facilities to comply with the Clean Air Act emissions standards Minor
uses imnclude the making of explosives and the production of rocket fucl For most
industnal users there i1s no substitute for ammoma

Chlorine 15 a naturally-occurring clement that 1s essential to Lfe It 1s a high volume
chemical produced 1n the United States and 1ts use in American chemustry 1s pervastve,
with the chlorine molecule mnvolved in 60% of the industry’s products According to the
American Water Works Association, 84% of large dnnking water systems (those serving
more than [0,000 pcople) usc clemental chlonne disinfectton Drinking water chlormation
has been uscd for 100 ycars and 15 the major factor i preventing cholera and other
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waterborne discase Chlonne disinfectants arc also used extensively in food production and
healthcare settings to guard against hfe-threatening germs Chlorne 1s used directly
paper manufacturing, and in the production of certain hightweight metals (titanium and
magncsium) uscd mn awrcraft Indirectly, 1t 1s used to make a vanety of important building-
block chcmicals, such as tnichlorocthylene, phosgene, chlorinated hydrocarbons, neoprene,
polyvinyl chlonde (PVC), hydrogen chloride, and ethylene dichloride In turn, these are
used to ultimately produce thousands of industrial and consumer products According io
the Chlorine Institute, chlorine chemistry 15 essential to 85% of all pharmaceuticals, 25%
of all medical plastics. 70% of all disposable medical applications, and 95% of crop
protection chemucals Somc indirect applications include the production of wool, flame
rctardant materials, and special batteries (ithium and zinc) Chlonne 1s also used n the
processing of fish, meat, vegetables, and friit  The largest end uscs of chlonne include the
making of ethylene dichlonde, vinyl chlonde monomer, and PVC resins (used to make a
vanety of products such as medical bags and tubing, adhesives, protective clothing, pipes,
siding for homes, and raincoats)

Ethylene oxide 1s pnmanly uscd to make cthylene glycol (which 1s used to make polyester
fibers/resins and antifreeze) The next largest application 1s 1n the making of surfactants
and dectergents This chemical 1s also used to make other chemicals, such as cthanolamines
(uscd for gas conditioning and soap production) and glycol ethers (used to make paint,
brake fluids, awrcraft fucl addiives) Ethylenc oxide 1s also used as a pctrolecum
demulsifier, as a fumigant and humecctant, in the making of rocket propellant, and as a
sterilizing agent for medical supplies (bandages, sutures, and surgical implements) and
industnal applications

Anhydrous hydroflueric acid 1s the source for virtually cvery product containing a
fluonne molecule Nearly 30% of all agricultural chemucals and 20% of pharmaccuticals
contam a fluorine molccule Hydrofluonc acid 1s mamly used for the production of
fluorocarbons, which are in tum uscd as refrigerants, foam-blowing agents, aerosol
propellants, and solvents While ammoma (also a TIH matenal) is a substitute for
fluorocarbons used in refrigeration, there are few if any substitutes for fluorocarbons used
i 1msulating foam applications Fluorocarbons are also precursors to fluoropolymers and
fluoroelastomers  Polytetrafluoroethylene 1s uscd m wirc and cable insulation,
aircraft/acrospacc, clectronics applications, and in non-stick coatings for cookware and
bakewarc  Fluoroelastomers exhibit high heat resistance and low permcability and are
uscd 1n valves and scals for automotive and aircraft apphications Nearly 20% of hydrogen
fluonde produced 15 used in primary aluminum production Nearly 5% 1s used to make
high-octane blending components for gasohine, where 1t 1s critical 1n today’s clean fuels
Other uses include stanless steel pickling, treatment of titamum and zirconium, uranium
fuel refimng. semiconductor manufacture, glass etching, and as an additive 1n liquid rocket
propellants Uranium s further processed to provide fuel rods for nuclear rcactors and
electric power generation

About 40% of the sulfur dioxide produced in the United States 1s made into sodium
hydrosulfite, which 1s used to bleach paper and textiles Nearly a quarter 1s used by the
pulp and paper industry to stabihize pulp Agrnculture and food production accounts for
about 15% of production Tt 15 uscd as a preservative and an antimicrobial 1n the production
of corn syrup, wine, and beer Sulfur dioxide 15 also used 1n water treatment to remove
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residual chlorine It 1s uscd to treat water at chrome-plating facilines by converting
chromate to fess toxic compounds Sulfur dioxide 15 also used 1n metal and ore refining, o1l
recovery, and as a catalyst in the production of phthalic anhydnde used to make
plasticizers (used in medical equipment, tarpaulins, cable jackets) and unsaturated
polyester resins (plastics for usc 1n construction, corrosion-resistant tanks/pipes, boats)
Two-thirds of sulfuric acid (hydrogen sulfate, battery acid, electrolyte acid) production 18
used to make phosphate fertihzer A rclatively small amount 1s used 1n copper refining and
other metallurgical uses Other uses include production of high-octane gasoline. methyl
methacrylate, caprolactam, and 1n the production of lead-acid batteries Methyl
methacrylate 15 used to manufacture window glazing, lighting fixtures, taillight lenscs,
disposable medical equipment, laminates. polymenc optical fibers, and appliances and -..
other consumer products Caprolactam 15 used to manufacture nylon 6, used m tirc' cord
and carpets

The largest usc for methyl mercaptan (or methanethiol) 1s as an intcrmediatc for amino
acids (mcthiomine) uscd i poultry and swine fecd As an important component for animal
feeds for the nation’s poultry and pork industry, any disruption 1n the methyl mercaptan
supply chain will have adverse effects on the price of animal products Methyl mercaptan
15 also used to produce jet fuel additives, fungicides and as a catalyst

Hydrogen chloride (or hydrochloric acid) 1s used to make vinyl chlonde and alkyl
chlondes, and uscd in polymenzation, hydrochlorination, 1somernization, alkylation, and
mtration rcactions It 1s also uscd n steel pickling (it 1s increasingly being used in place of
sulfuric acid) and 1n food processing (in the making of high fructose corn syrup and
dextrosc)

Sulfur trioxide (or sulfuric anhydride) 1s used to produce surfacc-active agents such as
linear alkylbenzenc sulfonates, alcohol sulfates and alcohol cther sulfates, that arc used in
detergents Sulfur tmoxide 15 also used in the production explosives and solar cnergy
collcctors Sulfuric acid 1s produced by the reaction of sulfur tnoxide and water Sulfuric
acid 1s used to produce fertilizers. explosives, and lead-acid batteries, and 15 used in o1l
refining and metallurgy

The largest usec for acetone cyanohydrin (a-hydroxywsobutyromtnle or 2-
methyllactomtnle) i1s as an intermediate for methyl methacrylate used in window glazing,
hghting fixturcs, ctc Acctonc cyanohydrin 1s also used to producc mcthacrylic acid (a
monomer for high-volume resms), dimethylhydantoin (fungicides) and 2-aminoiso-
butyromtrile

About half of all hydregen cyanide (hydrocyanic acid) produced gocs nto adipomtrile
and 1s used in the manufacture of nylon 66 resin, an engineering thermoplastic Because of
nylon’s high tensile strength, flame retardance and heat deflection propertics, 1t 1s used n
automotive and truck parts, electnical and clectronic parts, industnal machinery parts, and
in other consumecr goods About one-quarter of hydrogen cyanide produced 1s used to
make acetone cyanohydrin, which 15 used to make methyl methacrylate Methyl
mcthacrylate 1s used to manufacture window glazing, hghting fixtures, taillight lenscs,
disposable medical equipment, laminates, polymeric optical fibers, and apphances About
10% of hydrogen cyanide produced 1s used to make sodium cyamde, which 1s used by the
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muning industry for gold recovery Some sodium cyanide 15 uscd in electroplating, caffeine
synthesis, and pharmaceutical manufacture Other products that are made using hydrogen
cyanmide include soaps, kidney dialysis products, herbicides, and coatings

About two-thirds of phosphorous trichloride 1s used in glyphosphate herbicides and
organophosphate insecticides A small amount (13%) 1s converted to phosphorous
oxychlornide, which 1s used tn plastics and elastomers, functional fluids (firc resistant
lubricants and hydraulic flmds for mdustrial machimery and awrcraft), and pesticides
Another 12% 1s uscd to produce surfactants Phosphorous trichlonde 1s uscd 1n the textile,
pulp and paper, photography, and clectroplating industrics Other uses include plastics and
elastomer additives (antioxidants, heat stabilizers, flame retardants) and o1l additives,

A denvative of sulfur trioxide, chloresulfonic acid (sulfuric chlorohydrins) i1s used to
makc detergents, pharmaceuticals, dyes, pesticides, intcrmediatcs 1on-cxchange resins,
anhydrous hydrogen chloride and smoke producing chemicals

About 85% of methyl bromide (bromomethane) produced 15 used as a so1l and space
furmgant For this purpose, 1t 1s sometimes used wath chloropicrin (also a TIH matenal) It
is also uscd as a chemical mtermediate Vanous dervatives are uscd to make
pharmaccuticals and agncultural chemicals It 1s also used as an cxtraction solvent for
vegetable o1ls By international agreement (to protect the ozone layer), methyl bromide
production was to be phased out 1n industrial countrics

Dimethyl sulfate (methyl sulfate) 1s pnmarily used as a methylating agent for amines and
phenols End-use products denived from dimethyl sulfate mclude surfactants, fabric
softeners, water treatment chemicals, pesticides, pharmaceuticals, dyes, and photographic
chemicals Tt 1s less often used as a sulfonation agent, catalyst, solvent, and stabilizer.

Chloropicrin (tnchloronitromethane, nitrotrichloromethane, mtrochloroform) 15 a
rodenticide uscd 1n grain elevators, bins, and other storage places It 1s also applied to soil
as pre-planting so1l fumgant for control of fungi, verticilllum wilt, nematodes, insects and
weed seeds Used 1n ficld bean crops and with frusts, tomatoes, tobacco, potatoes, other
field crops (peanuts, sugar beets, etc ), lawns and turf, and as a fumigant for structural pest
control Chloropicrin 1s a possible alternative for methyl bromdc Other uses include
organic synthesis and as crystal violet dyc It has also been used as a tear gas agent

Allyl alcohol 15 used to make glycerol, herbicides (acrolein), and various resins and
plasticizers Used in the manufacturc of flavorings and pcrfumes, it 1s also an intermediate
for many pharmaccuticals It 1s also used as a military poison

Bromune 15 a very reacttve chemical Tt 1s used pnimanly as a chemical intermedhate, 1t 1s
used to make a wide spectrum of commercial products These products include flame
retardant additives, fire extinguishing agents, well completion fluids, water treatment
chemicals, fumigants (methyl bromude), dyes, pharmaceuticals, photographic chemicals,
and rubber products (automobile tires)

Titanium tetrachloride (or titantum chlondc) 1s primanly used to make pure titanium
mctal (which 1s used to make aircraft parts, athletic equipment, and medical devices) and
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titamum dioxide (which is a pigment used n pants and foods and a whitening agent uscd
n toothpastc) It 1s also used to make a variety of titanium catalysts, which, 1n turn arc
used to makc vanous plastics, fibers, rubbers, and films Mmor uses include certain
military uses (smoke screens)

Hexachlorocyclopentadiene (or perchlorocyclopentadienc) 1s used to make fire-retardant
chemicals—chlorecn dic anhydride (used 1n fire-resistant polyester resins) and
Dechloranc® Hexachlorocyclopentadienc 1s also used in the production of mnsccticides,
including dienochlor and cndrn, and as an ntermediatec for resins, dyes, and
pharmaccuticals It ts also an intermediate in shock-proof plastics

Hydrogen sulfide 1s used to make sulfuric acid (phosphate fertilizers, copper processing), |
sodium hydrosulfide (pulp processing for Kraft paper, copper mining, dye manufacturing,
desulfunzation of rayon and cellophanc and Icather tanmng), sodium sulfide (leather
tanning, polysulfide elastomers and plastics, dycs, pulp and paper, lubnicating oils,
wastewater treatment, photographic reagent. etc ), calcium polysulfide (a fungicide), sulfur
chlorides and fluorides, and mercaptans (used in lubnicating oils and cutting fluids)

Ethyl chloroformate (ethyl chlorocarbonate) 1s used as an intermedratc 1n making diethyl
carbonate, floatation agents, polymers, and 1socyanates Dicthyl carbonate 1s a solvent for
mtrocellulosc, and for synthetic and natural resins

Dinitrogen tetroxide (nitrogen tetroxide, nitrogen dioxide) ts used to produce mtric acid
and as an oxidizer for spacecraft/rocket fucls, catalyst, oxidizing agent, nitrating agent, and
a polymenzation mhibitor for acrylates Nitnc acid 1s used in the manufacturc of
ammonium nitrate (a fertihzer providing nitrogen esscntial for plant growth), explosives,
dyes, ccllulosc mitrate (used in automotive lacquers, rockct propellants, printing inks,
flashless propellant powder, explosives), ore flotation, urethane polymers (used for sound
and other insulation), rubber processing chemicals, and reprocessing spent nuclear fucl

Acrylatcs arc uscd to manufacture acryhic polymers used 1n medical imnstruments, signs,
hcadlight lenses, nonwoven fabrics, adhesives. and automotive coatings, and as 1on
exchange resns, absorbents in chromatography, among myriad uses

Quantitative Assessment

The following 15 & quantitative assessment of the cnticahity of these TIH matenals in a
number of apphications The analysis focuscs on the value-added and employment
associated with products and scrvices ultimately dependent upon these TIH materials The
list of products and services reflects those gathered 1n the qualitative assessment Many of
the chemical intermediates, however, are not mncluded, due to the unavailability of data In
some cases, data were taken from the 2002 Economic Census, which 1s published by the
Burcau of the Census of the Department of Commerce Lack of data also precluded
mmclusion of a number of distinct ecnd-use applications (coatings, rocket fucl, parachutes,
etc) Many downstream activities were not included as well For example, primary
magnesium and titanium are included but magnesrum and titamum products are not
included



Sources for data on value-added and cmployment mclude the following from the
Department of Commerce 1) Burcau of Economic Analysis (BEA) data on Gross
Domestic Product (GDP) by Industry, and 2) the Annual Survey of Manufacturcs by the
Bureau of the Census The value-added concept for the latter undercounts truc value-added
(as defined by the BEA) because of dcfimtional differences In absence of a proper
mecasurc, howcvcr, 1t represents the best available information at this ime

Table 1 presents the valuc-added and employment data for those industries and cconomic
activitics that are ultimately dependent upon TIH matenals The data represent 2005
cconomic activity and employment for these industnies The data are adjusted to reflect that
share of the economic activity of the sector that 1s dependent upon these TIH materials For
example, ammoma 1s used In coal-burning electric power plants m sclective “catalytic
reduction to comply with Clean Air Act emission standards The value-added figure (and
employment) reflects that electricity generated using coal accounts for only 49% of all
electneity generated The remaining share 1s from other fucls The valuc-added (and
cstimated cmployment) of these other sources 1s not included 1n the estimates 1n Table 1

The data mm Tablc 1 illustrate the cnticality of TIH matenals in a number of apphications
The value-added provided by the TTH matcrial consuming industnes amounted to $357
billion This was equivalent to 3% of US GDP Employment in these industries totaled
1 35 milhon people These figures do not include all economic activities where TIH
matenals are critical inputs

Summary

Removing the railroad common carner obligation to provide “transportation or service on
reasonable request” for hazardous materials (including TIH matenials) would place at nisk a
sizcable sharc of the US economy This would adverscly affect essential sectors of US
manufacturing, agnculture, cnergy, transportation, technology, communications, health,
and defense



TABLE 1
Yalue-Added and Employment in Industries for Which TIH Materials Are Critical

Valuo-
Rovenuos Added Employment
Smilllon $million 000
Agnculture & Food
Com $22,198 $8,801 M3
Wheat 7,171 $2.870 133
Poultry Processing $47.818 $27.159 2264
Pork Processing $28,183 $7.201 706
Vagetablo Oils $9.640 $1,869 72
Com Syrup $9,200 $3,864 B7
Nitrogen & Relaled Ferblizers 58,663 $3.603 111
Crop Protecton 813,370 §9,021 89
Cold Storage $3,084 $1,801 493
Energy, Minerals & Water
Ethanol $2.866 $832 22
Electncily (from Coal) $163,873 §101,129 197 3
Water Treatment $5.860 $3616 360
Gold Mining $2,854 $2,003 a3
Building & Other Matenals
Plashc Bullding Producls $14,852 $6.521 466
Foamed Plastics $16,849 $7.487 673
Pamary Aluminum $4,865 $1.773 B7
Copper Rafining $3.818 §1,357 14
Titanium $850 $341 18
Magnesium $170 $68 04
Electroplatng, Steel Pickling & Coating $22,661 $12,943 126 6
Explosives $1.190 $578 56
PVC & Other Plastic Rasins $14,866 $5,350 "7z
Acrylic & Other Adhesives $2,246 $1.106 51
Vanous Chemical Specialies $24,687 §13.932 593
ustnal P
Ar Bags $3.420 $1,328 12
Battenes $6.662 $3.122 251
Rope $816 $4.230 41
Wire and Cable $4,790 $886 73
Tire Cord 51,184 $369 41
Dyes $6.682 $3,684 123
Prnting Inks $5.087 $2,051 121
Hydraulic Fluxds $2,047 $1.020 21
Fire Extinguishers $991 $5901 57
Selected Non-Woven Fabncs $1.549 $6823 48
& r r
Products
Pharmaceutical Preparations $113,635 $86.,816 1410
Disposable Medical Products §22,282 $15,583 743
Cosmetics $9,887 $5.677 134
Non-Stick Cookware $1.505 $848 49
Nylon Carpel $12,963 $4.400 290

TOTAL $625,575 $356,849 1,3515



