223 7
STEPTOE & JOHNSONuwe

AITORNEYS AT LAW
v

Samuel M Sipe Jr 1330 Connecticut Avenue NW
202 429 6486 Washingion DC 20036-1795
ssipe@steproe com Tel 202429 3000

Fax 202 429 3902

s[CpLov Lum

July 14, 2008

Via HAND DELIVERY PUBLIC VERSION

‘The Honorable Annc K Quinlan
Acting Secretary

Surface Transportation Board
395 I: Street, S W

Washington, DC 20423

Re STB Docket No. 42088, Western Fuel Association, Inc. and Basin
Cooperative, Inc. v. BNSF Railway Company

Dear Acting Secretary Quinlan:

Enclosed for filing in the above-captioned matter arc the original and ten copics of the
Public version of the Third Reply Supplemental Evidence of BNSF Railway Company. A
Highly Confidential version of the Third Reply Supplemental Evidence 1s being filed under

separate cover.

Pleasc date stamp the extra copy of this cover letier and return 11 to the messenger who

dchvered this filing,
Sincerely. -
Samuel M Sipe, Jr
Enclosures
cc Counsel tor Complainant
JUL 1 4 2008
Part of
Public Record

WASHINGTON e NEWYORK » CHICAGO « PHOQENIX * LOS ANGELES ¢ CENIURY CI11Y e« IONDON = BRLSSILS



RA29) 7

BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Docket No. 42088

WESTERN FUELS ASSOCIATION, INC. AND
BASIN ELECTRIC POWER COOPERATIVE, INC.

V.

BNSF RAILWAY COMPANY
Third Supplemental Reply Evidence of Oftice
BNSF Railway Company T
L 14 750
: Pupfrtor
NARRATIVE & EXHIBITS Recony
Yolume 1 of 1

Richard E. Weicher

Jill K. Mulligan

BNSF RAILWAY COMPANY
2500 Lou Menk Drive

Fort Worth, TX 76131

(817) 352-2353

July 14, 2008

Samuel M Sipe, Jr

Anthony J. LaRocca

Frederick J. Horne

STEPTOL & JOHNSON LLP
1330 Connccticut Avenue, N.W.
Washington, DC 20036

(202) 429-3000

ATTORNLYS IFOR
BNSF RAILWAY COMPANY



TABLE OF CONTENTS

COUNSEL'S ARGUMENT AND SUMMARY OF THE EVIDENCE .. ... ............. I-1
A. INTRODUCTION ......coceeerecmeencreccsesscsmsnnnessessessssassessasemsasnsesassessnssmsasseses I-1
B. WFA/BASIN DID NOT COMPLY WITH THE LIMITED SCOPE OF
THIS REOPENING. .. .. ... ..t i ot et s i a1 caests ssssssssssssns 1-7
1. WFA/Basin Violated the Board's Clear Instruction Not To Submut
A New SAC Case. ... ssssassssssasssssassensesssans -9
2. WFA/Basin’s Rerouting Assumptions Are Not A Valid Response
to the Concerns That Led The Board to Allow Supplemental
EVIdence. . ... o saessssnsssssssessanssessss s I-11
3. WFA/Basin Have Failed to Justify Their Use of Rerouted Traffic......... I-13

WFA/BASIN'S NEW SARR WAS IMPROPERLY DESIGNED TO
GAME THE BOARD'S MMM METHODOLOGY. ......ccceccrnmrirnrcnrcnniseineas I-15

THE BOARD SHOULD CORRECT A FLAW IN MMM THAT BIASES
THE RATE REDUCTION METHODOLOGY IN FAVOR OF SHORT-

HAUL TRAFFIC. ...ttt nes st sssassesssassassneasssssessssnes I-19
THE BOARD SHOULD MODIFY ITS APPLICATION OF ATC................... I-21
MODEST CHANGES SHOULD BE MADE TO WFA/BASIN'S

OPERATING AND CONSTRUCTION COSTS......ccccvvnienrnsesnsescssersesses oo o I-23
1. (017 6113107 007 PSRRI .2
2. Construction Costs ... vc v wee ee ceriiciins seeias cecsirsnsies seress o srtssssssesseesas I-26

NO CHANGE SHOULD BE MADE IN THE TREATMENT OF THE
SARR'S COST OF CAPITAL FOR PURPOSES OF THIS

SUPPLEMENTAL EVIDENCE. ..........cocoiiincnintiiisncsisesc s ssessssssss e 1-27
| No Change Should be Made to the Board's Historical Year Cost of
Capital Determinations. . ... cee coeeiee wee wr = v veevr ne e veeres em e e e 0 28
a. The Board’s Prior Year Cost of Capital Determmations had
the Force of Law and Cannot be Attacked Collaterally in
this Proceeding........c.ccocrieiciiiicnines s s eesnes 1-28
b. There 1s no Valid Reason for Recalculating Prior Year Cost
of Capital Determinalions .......cccmmsinie s s s ssssss sasssansses I-34
c. Restating Historical Year Cost of Capital Determinations

Would Undermine the Important Policics of Predictability
and Certainty in Regulation of Railroad Markets.......... ... .. .. .. [-37



2, The Board Should Continue to Use its Existing Mcthodology to
Forecast the SARR s Future Cost of Capital Based on the Average
of 1ts Actual Cost of Capital Determinations Beginning in 2002 ......... [-39
H. RESULTS OF A MODIFIED SAC ANALYSIS .. ..cvcnvcincaiesmensnes [-42

L. NO REPARATIONS SHOULD BE ORDERED FOR MOVEMENTS
OCCURRING BEFORE THE DATE OF THE SEPTEMBER 2007

DECISION. .....ceeeeereeeceserrnssenes s & e os een seesessssssmearsssseasmsessssasansessnss I-42
1. Arizona Grocery Precludes Giving Retroactive Effect to Any Rate
Prescription Resulting from this Phase of the Proceeding..........ccoueneenene [-43
2. If the Board Were to Consider the Seprember 2007 Decision as
Mercly a Prelimimnary Decision, then the Three-Ycar Rule Would
Require Disnussal of the Case. ...cviiieeernneccnrcirenerecesesscenns o oo o 1-47
3. Apart from Legal Considerations. Fairness Requares that any
Decision be Given Only Prospective Effect from the Date of the
September 2007 DeCISION. ......cvceriiriecneeereecrerseeeneiiisies wee seete ssssssssseses I-50
J. [F THE BOARD PRESCRIBES A RATE. IT SHOULD LIMIT THE
RATE PRESCRIPTION TO 10 YEARS. ...t s s on srcssisnseiseas I-53
K. CONCLUSION. ... cetrerereeeresamscssneesseessisseasssnsnsnts ss os s oe o ses seesearssens I-55
IL. MARKET DOMINANCE.........oiimiaiimmsanmiiimmensineses o stesse ste snsssesscssasssssses II-1
A. QUANTITATIVE EVIDENCE........ .. . cecis en e cereereeesereessassassesssessassnne o II-1
B. QUALITATIVE MARKET DOMINANCE ... vt w0 oo e ermsieinees 1I-4
III.  STAND-ALONE COST .....ccocccinmrmainneiee 10 sue st sn sr or sovece sssssserssnssessasssansassssssasnnes [ILA-1
A TRAFFIC GROUP ........oneirircice st iscsimiens savscenessessssssesmeasssssessesnsessas os lL.A-1
I Stand-Alone Railroad Traflic ........ccvivieivecrecncsrrennenrnnsnne oo con sense HLA-1
a WFA/Basin's Modified Traffic Group ....... ... .« e v we e JILA-3
b. Gaming of MMM Through Traffic Selcction......coius wee vieeueane IIL.A-9
2. LRR Volumes .. .. .. .o it i i ccciiiisiscnnreecssrcee e seressenenanssnsennns o JILA-14
3. LRR REVENUES ... ... ccie it cccicinccnennacsesseensensessrsnnrenns oo ses ssssss 111.A-14
a. Single-Line Revenues....... .. .. e e o coiscniinisscinnssecsiiseonnes IILA-14
b. Division Of Revenues — Existing Interchanges................... IILA-15
c. Division Of Revenues — Cross-Over Traffic .. ... .. .. ......1ILA-16
(1)  ATC revenue divisions should be calculated using
unmodified URCS for the base year..........cceveeeen o I A-17
(2)  ATC should be applied using the incumbent’s
denSilIBs. . .. vt st s e IIL.A-19



(3)  ATC should be applicd as onginally proposed by
the Board rather than as modified in the September

2007 DECISION. ...ceeneeerreeeeree cer vt e strons e sas serons IIL.A-21
d L0 1,1 OO I1LLA-23

(1)  Adjustment to revenue of rerouted traffic to
elimmate impact of gaming. .....cccccocvevee v+ ws crvins JILA-23
(2) Summury Of TEVENUES ....ccovivvenniessarnisnnerses e sorvsnses JILA-28
STAND-ALONE RAILROAD SYSTEM.......coreeercrrees o 0 ee e e I B-1
1. Roule and MIleage ......cccvveiie w0 trime or sn 1t cae sncssenisssscensisenieinensssnans II.B-1
2, Track Miles and Weight of Track.. ... soe o I11,.B-3
a. Mainline, Passing Sidings and Branch Lines .. .................... 111.B-3
b. L1170 g 1 i T O IIL.B-4
3. B (1 (i LS SO [1l.B-4
4. Use OF RTC MOdeL.......cn e e on i ssnstsssessesscansnsansesssssonss {11.B-8
5. OMNCT ..viciiis cr ceisisessissassessansanssesssarssasseises seseserias oo s s sabiss saesns IIL.B-8
a JOINL FaCIIEN «....crrereercie v e rccsrinissscsssnssenssnssnsinsansanees 111.B-8
b Signal/Communication Systems. .. ... ccce wee oe cemeccriemeccnennens II1.B-9
c. Turnouts, FEDs and AEI Scanners.......c.occuveivennee v oo e veeranae II1.B-9
OPERATING PLAN ... erccccrceernnanse e e s o eae st cesssssssmsassesssssssonsane IL.C-1
1. General Parameters v viverisrisnises oe sis sorise seessesmsasssisneessssmesssessnssnssesses II.C-1
a. Traffic Flow and Interchange Points .......ccccevvenes or seveee e e 111.C-1
)] BNSF's and UP’s current opcrations at Northport .....1IL.C-2
(2)  The SARR's operations at Northport ..........ccciieeene IL.C-3
(3)  Interchanges between the SARR and BNSF ... .. ......[ILC-4
(2)  Southbound trams .........ceevrervsrie e corcsn vevsrnee IIL.C-5
(b) Northbound trams ........ cec ©v en ceecerersecrarsnneesens HI.C-8
(4) Interchanges between the SARR and UP... ...... .. ......]ILC-8
(a) Interchange tImes ......ccvvrvvivverniins s oo oo ees ses IN.C-9
(b) Additional transit distance .. .. ...... ccccveeneee III.C-11
b. Track and Yard Facilities.....ccovvienies o0 coviene civeviiieciiniennnne l.C-11
c. Trains and EQUIPMENL.......cccociciiee vv et it a1 sicsnsinnnssissanses 1L.C-11
(1) LOCOMOLIVES ...cociiiveccrinrecnecimneisneissanssesnenss oe oe 50 seas ILC-12
(a) Road locomotives .. ... coeecverciiniecrrinecnne .C-12

111



(b)  Spare margin and peaking factor............ ...... HI.C-12
(<) Helpers, yard and MOW locomotives .......... 11.C-12
L0 T 0¥ 11 o T IM.C-13
2, Cycle Times and Capacity .. .. .. o ver or ees s e 1.C-13
a Revised Peak-Year Coal Traffic Volume................ ... .. ..... {c-13
b. Revised Peak-Period Train List.....cevreciiinveincinennicsccnninnne niC-13
C. Revised Peak Week and Simulation Period... ... .. .. ........ [ILC-13
d. Revised Random Quiages..........cceevveercereerncennerecrnnenscesnernens INL.C-14
c. Configuration Changes ... o JdILC-14
f Changes 1 Helper Districts .....ceee vee cee ve s s o0 LIILC-15
g Changes in Crew Districts/Crew Assignments... .. .. .......11LC-15
h. Locomotive Fueling/Servicing Procedures and Dwell
TIMNES it inrise se vee e we e we e se aas nn ae Mm.C-18
1. Resulis of the Additional RTC Simulation.........cccoovveeee . JINC-18
3. Rerouted TraffiC.....ciiiiennniimecsineesnnns sre sve v wve svesen oo ee = o 11L.C-21
a. Rerouted JEC Traffic......ccovceemeivvccvncnne v v e e e e e e IIL.C-22
b. Cross-0ver Traffic ..ot 11.C-22
c. Cycle Times for Rerouted Tramns.... «.cocervevveeree wve wee oo . . IILC-22
4. L0 1T o U II1.C-22
a. Fueling of LOCOMOMIVES.. .. .. .on s [I.C-22
b. Car IRSPECLIONS ....vcviiviniiininniiinsenimenseanssasssssaenes Mic-23
C. Train Control and Communications .......c.covecieseensasene I C-23
D. OPERATING EXPENSES........ccocois ceninines sor sie sressenisssssssssssessssssssssassassesss 1I1.D-1
1. LOCOMOUIVES . .. .. o o cee sttt essses s sssa e s ssansanes I1.D-1
2. RAICAM . .. cociiccncciiiscciinsececinsaneinensemsennnsnesnsssss see se e a I.D-3
a. Leasing. ...... .. o coiiens sriensenns e s IIL.D-3
b. MAinteNaNCe.... ... cooreereeercererreersecsssarsassaesasemeesnesssasssssmsssssesanas I.D-3
3. PErsonnel. ... .. ... ccc it cs s st esssr e I11.D-3
a. L0117 1111 ] 7 I1.D-3
(1) Staffing reqUITEMENTs....cccervcimsrmisaniisacsnsnsesnseerseees N.D-3
(a)  Tran/switch crew personnel ... ... .. ........ .....IILLD-3
(b}  Non-tramn operating personnel ........... ... o 1.D-4
(c) Compensation .......cieeienisimsrenn s see ve e e 111.D-4

v



(d) Matenals, supplies and equipment ................ 11.D-4

b. NON-OPCTAtING ..o e vt ke s s e s II1.D-4
c. General and AdMINISIAtIVE .....ccvveivaimiimseessesesseeserise oo se e HELD-4
4, Maintenance-0f-Way ......cc.ccoccivcrcerrecrrennimsecsesrenssessnssensns 1e son sssssess 111.D-4
a. Personnc] Requirements . .. ... . o e 111.D-7
(1) WFA/Basin's LRR MOW forces are inconsistent

with the Board's decision and inadequate to
mamtain the LRR. .. ... .. . . i dILD-8

(a)  Track department.........ccooceeerveerecnsenscrnisnennes JIID-9
(b)  Other departments......cccocveee cos v 0 0o weve e lIL.D-14
i) Signals and communications .. .. .. .IILD-15

11) Purchasing department.. .. .... .. .. .11IL.D-16

(2)  BNSF's proposed MOW staffing addresses the
additional needs of the expanded LRR and is
consistent with the Board’s decision ........c.cceecnrinnns IIL.D-17
(a)  Track department ... ... ... oo 111.D-19
(b) Signals department........ccovcveenvcvernnvenes wvnen JII D-22
(¢) Communications department... .. .. .. ......[ILD-24
(3)  Technical correction to small tools additive per the
Board's February 2008 Decision ..............ccureuene. I1.D-25
b. Equipment .. .. ... s s 11 D-26
c CONIIACE SEIVICES ...omeemrercrerecearracrmeesreensnrans e ses oe se n sas l11.D-27
(1) Track geometry testing ......ccoccseeseersrsseccsrssesensssnssens J1 D-27
(2)  Brush cutting/mowing .........ccsvniesninnsesisnsesninsensenns [11.D-28
(3) Communications inspections/spot maintenance .. ... IIL.D-28
(4) Equipment maintenance .. ... cee v e wa oeen LGIILD-28
(3) Building maintenance...........ccoceecmrnrecrrnnecnnnnsaniannens It D-29
d. L8077l (1 1N T o NPT 111.D-29
5 Leased FactlitiCs ......cooovioreeennnnee ve e e ve e e a0t a0 sae ssssnesneses 111.D-30
6. Loss and Damage........ccovcivvannimecnimerieimenmeimecsmnins o s se o e on s INL.D-31
7. INSULANCE. ...ttt snsene sen vee = an e e s me s lIL.D-31
8. Ad Valoremn Tax. ... w v cssnsesnssnssemserisasesasrisess 111 D-31
NON-ROAD PROPERTY INVESTMENT .. «...cccovveivvisns oo e v e e mes s IILE-1
1. LOCOMOLIVES ..coociiiiiiins e veine v st an er ee e me sinise o0 sssnsssssansaeneens IILE-1



2. ROICATS ... v o e e srecrcrrrscnneins & s shsrssssssesssessessentses o o [IL.E-1
3. L8 1T o U IILE-1
F. ROAD PROPERTY INVESTMENT ....cccociveann wrernr e ne sevsscsscanssiseannssesas IILF-1
1. Land ....... . e 6 s eesenens o ILF-3
Q. Right-of-Way Acreage.......c... «v v sennuinmisessimaisensie o o IIL.F-3
b. Yards.. c.oce ves cecinnemsecnimeennissenseninin s sessssessessesensaneis NI F-3
C. Microwave TOWCTS . ... .. s o e sesses IL.F-4
2 Roadbed Grading .. ... . - coeccniciirnirectiine o s e e stersarnane IIL.F-5
a. Roadbed Preparation—Clcanng and Grubbing............ ...... .. IILF-5
h QUANUILIES .cverrverrnrsenrs e 0e or sasisssssossenssnssonssnnes oe an [ILF-5
b. Earthwork .. ... .. ccciieccieaiie o o s s s IILF-5
(1) Mainkine tracks . cevvevecerrevrerrremeeerrrneseesneraes s csesesens IILF-5
(2)  Yards and interchange tracks......... .. i, HLF-5
(3)  UNIL COSES rvctrinnmrernsnisersns os o1 sosssnssmsamsscsssesssssansassaenns IIL.F-8
c. CUIVETIS.. coceeerrecerecrescrsrrrenns oo e ste ssessessssssssnsessesssarsaens .ITLF-8
(1)  Adjustment 1o culvert lengths and culven

CONVEISIONS .. cociieemieaniansanraannasnnasnnisns e ras sasesssssassrsses IIL.F-8

(2)  Adjustments for number of existing tracks to
proposed Iracks ....coovivverine ver or on rrseesnrserenenes IILF-10
(3)  Omilted CUIVETLS......oceerrreceree v on cecrinnsssncessessenes ILF-11
(4) Added culVerT......ouivviicrrrvieeries crrescmcesssmeeisscnneenne = IILF-12
(5)  Summary of culvert CosS .......cceceis cennnnnnanmiesanniines [ILF-12
d. OHNET ....ovcrrvvnererarries cin o ceressrssrsoesmsasscasesssssrnsnrats -as ssessans IILF-13
3. Track COnStrUCHON .... cocceeviecrerrrrerans se e oo srisstisserssnsaissassianes = ILF-13
a. Railheads......ccoviie won cor cecvirisnccninenecnieneeneiseenane men satsscrssenee ILF-13
b. Track QUANLILIES.....cccerverecrrrenrenrrrnns =t ot srrssssssssissssssssenssanes HIF-14
(1)  Bytypeofrail.... ... ... cviiiiniiiiniisiniiines e e veneeeas IILF-14
(2) By number of tracks ...ccoecicenncieciinies cer e vavenes lILF-15
(3)  Quantities of relay rail ... o o [ML.F-17
(4)  Omutted track ...ooivveriinies ir see srernerncncne HILF-17
Ballast and Subballast......cccoceoreireieccireees et i 1ILF-18
d. Other Track Materials........... cc o0 e ccinnnicncnnieneenens o o IILF-19
e. Track Labor and EQUIPMENL .......cocrmiiveeries oo ves cee sntssnenianens IILF-19

vl



TUNNELS «ceeeeeeeeecceiieccctieeiees oe = +e se seriserssersassesassrnsesssstaerss soe von [ F-20

5. 3 ¢ 1L OO IILF-20
a. Bridge TYPes....cccciiverense e war a0 st e stmsecnsassassenseeassesnenanens II.F-20
b Corrcctions to Bridge Inventory ......ccvcveeeee vee v v v e+ I1LLF-21
c. Highway OVEIPUasses .. ... cvisciniimmsnimsimiienes s s = o o Il F-23
Signals and CommUMICALIONS ... .. cccoveieciiriieccniitnesininesiininesns o e Hi F-24
Buildings and Facilities ......cceciiniens o0 on coe sveveenecmesnnassansenn,s IILF-26
Public IMProvements ......cccoceee wo sc sie s sisnsscssnisesnssessenensessssssmsene ILF-27
a FENCINE covviiveiiiies o e et creicmrecinnssnneseenenee e ee e oe ae ae 11l F-27
b At-Grade Crossings ... .. cooecnnemscsnenesneesnsienenes oo e e se IiI.F-28
c Signs and Road Crossing Devices .. .. ... v IIL.F-29
d UnIt COBES cvreee e oe ceccnetisecnissen e eeiees o s 60 cavsstranees IIL.F-30
9. MObIlIZAUON. .o s s e e IIL.F-30
10, EDQINEEIINE.ccriirrine vv e coe creeerssimsesmasessesssnssasassnests ra snssssissssnsinns HLF-31
11, CONtNECNCICS ........ cc st scsisemsissiissessinimseisiesenies =t s ssssssssassssssssssaes 1ILF-31
12, CONCIUSION c...creirrececrsrernns e secis ssesstssesssesssansassesassessesss se sen on saeas IIL.F-31
DISCOUNTED CASH FLOW ANALYSIS .......ooees s, IIL.G-1
1. Cost Of Capital ... v et e 11.G-1
2. Inflation INdICes .. coooeeercrer e e s H1.G-5
3. Tax Liability . .. ... oo cciminrinccniieiininies s e rtsscsenreesscineneanseanes 11.G-5
Results of SAC ANalYsis ..... . e cocriccnnnccrtinimcniniiae ven ran snsssississesssssassnns [IL.H-1
1. Summary of DCF Analysis. ..ccoooeiinicnnimecnnieins v e st avins sas sees [IL.H-1
2. Application of MMM ......ccien vt ettt ens o JILH-3
a. Rate Prescriptions Should be Calculated for Individual
Mine Origins Based on the R/VC Ratio for Serving those
MINGS. cociveriin vee v or crreninnsccensr e sarrnenes se ta sesbis sases lII.H-4
b. Before Application of MMM, R/VC Ratios for all
Movcments Should be Normalized to Reflect the Length of
Haul ... st s st JILH-9
c. Unadjusted URCS Cost Inputs as Established by the Board
Should be Uscd to Calculate Both MMM R/VC Ratios and
Jurisdictional Thresholds ..o i ee e IILH-18
d. Summary of BNSF's Implementation of MMM ... .... .. . IILLH-20
3 ReEPArAtIONS ..uvcveeivneisnises see ane sesomcsmeeresemsersseassrssssasmsensn ss ra f21 a0 sasioars III.H-21

vil



4. Prescription Period.........c.. evves cee e et e cee st JILH-22
IV.  WITNESS VERIFICATIONS .. ... .t coeerieterecmtnrtnnes e s 60 s sssisnssssisasseaisens IV-1

viii



TERMS:
4R Act

AAR
ATC

Basin or Basin
Electric

BNSF
CAPM
CMP
Ccp
CTC
CY
DCF
DOT
EIA
EPA
FRA
GTM
ICC
JEC or Jcffrey
Laramic River
LF
LRR
LRS
LUM
MGT
MMM
MOW
MP
MSP

ABBREVIATIONS

The Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L.

No. 94-210, 90 Stat. 31.
Association of American Railroads

Average Total Cost

Basic Electric Power Cooperative

BNSF Railway Company

Capital Assct Pricing Model
Constrained Market Pricing
Control Point

Centralized Traffic Control

Cubic Yard

Discounted Cash Flow
Department of Transportation
Energy Information Administration
Environmental Protection Agency
Federal Railroad Association
Gross Ton Mile

Interstate Commerce Commission
Waestar Energy's Jeftrey Energy Center
Laramie River Station

Linear Foot

Laranme River Railroad

Laramuc River Station
Locomotive Unit Mile

Million Gross Ton

Maximum Mark-Up Mcthodology
Maintenance of Way

Milepost

Modified Straight-Mileage Prorate

ix



Nar.

NT
OT™
PPI

PRB

PSI
RCAF
RCAF-A
RCAF-U
ROW
RPI
RSAM

RS Means or
Means

RTC
R/VC
SAC
SARR
SF
Staggers Act
SY
TSO
TSR
UMF
UP
URCS
USGS
VHF
WFA

Narrative

Net Ton

Other Track Materials

Producer Price Index

Wyoming Powder River Basin

Pounds Per Square Inch

Rail Cost Adjustment Factor

Rail Cost Adjustment Factor-Adjusted for Changes in Productivity
Rail Cost Adjustment Factor-Unadjusted for Changes in Productivity
Right of Way

Road Property Investment

Revenue Shortfall Allocation Method

RS Means Heavy Construction Handbook

Rail Traffic Control
Revenue-To-Variable Cost
Stand-Alone Cost

Stand-Alone Railroad

Square Foot

Pub L. No. 96-448, 94 Stat. 1895 (1980)
Square Yard

Third Supplemental Opcning Evidence
Third Supplcmental Reply Evidence
URCS Maser File

Umnion Pacific

Uniform Rail Costing System

United States Geological Survey

Very High Frequency

Western Fuels Association, Inc.



November 2006
Decision

September 2007
Decision

February 2008
Decision

March 2008
Decision

AEPCO

AEP Texas
APS

Board’s Reply

Ex Parte No. 646

Ex Parte No. 657
(Sub-No.1) or
Major Issues in
Rail Rate Cases

Ex Parte No. 664
Notice

Ex Parte No. 664

ANRP Ex Parte
No. 664 (Sub-No,
1)

Otter Tail

Pepco

CASE NAMES

Western Fuels Ass'n, Inc. v. BNSF Railway Co., STB Docket No. 42088
(STB served Nov. 8, 2006).

Western Fuels Ass’n, Inc. v. BNSF Railway Co., STB Docket No. 42088
(STB scrved Sept. 10, 2007).

Western Fuels Ass’n. Inc. v. BNSF Railway Co , STB Docket No. 42088
(STB scrved Feb 29, 2008).

Western Fuels Ass'n, Inc. v. BNSF Railway Co., STB Docket No 42088
(STB scrved Mar 12, 2008).

Arizona Electric Power Cooperative v, The Burlington Northern and Santa
Fe Railway Company and Union Pacific Railroad Company, STB Docket
No. 42058 (STB served Nov. 18, 2003),

AEP Texas North Co. v. BNSF Railway Co , STB Docket No. 41191 (STB
served Sept. 10, 2007).

Arizona Public Service Co. v Burlington Northern and Santa Fe Railway
Co., STB Docket No. 41185 (STB served Oct. 14, 2003).

Board’s Reply in Support of Its Motion to Dismiuss, Western Fuels Ass'n,
Inc. & Basin Elec. Power Coap., Inc. v. STB, D.C. Cir. No. 08-1167 (filed
June 26, 2008).

Simplified Standards for Rail Rate Cases, Ex Parte No. 646 (STB served
Sept. 5, 2007).

Major Issues in Rail Rate Cases. STB Ex Parte No. 657 (Sub-No.1) (STB
served Oct. 30, 2006).

Methodology to be Emploved in Determining the Railroad industryv's Cost
of Capital, STB Ex Parte No. 664 (STB served Aug. 20. 2007)

Methodology to be Emploved in Determining the Railroud Industry’s Cost
of Capital, STB Ex Parte No. 664 (STB served Jan. 17, 2008).

Use of a Multi-Stage Discounted Cash Flow Model in Determining the
Railroad Industry’s Cost of Capital, STB Ex Parte No. 664 (Sub-No.1)
{STB served Feb. 11, 2008).

Otter Tail Power Co v. The Burlington Northern and Santa Fe Railway
Co.. STB Docket No. 42071 (STB served Dec. 13, 2004).

Potomac Electric Power Company v. Penn Central Transportation
Company, 359 1.C.C 222 (1977).

X1



PPL PPL Montana, LLC v The Burlington Northern and Santa Fe Railway Co..
6 S.T.B. 752 (2003).

TMPA Texas Municipal Power Agency v. The Burlington Northern and Santa Fe
Railway Co., 6 S.T.B. 573 (2003)

xn



L COUNSEL'S ARGUMENT AND SUMMARY OF THE EVIDENCE

This 15 the Reply Evidence and Argument of defendant BNSF Railway Company
(*BNSF™) in responsc to the Third Supplemental Opening Evidence of Complainants Western
Fuels Association, Inc. and Basin Electric Power Cooperative, Inc. (collectively “WFA/Basin™),

filed on May 13, 2008 (*Third Supplemental Opening™ or “TSO").

A, INTRODUCTION

On September 10, 2007, the Board found, based on a fully developed evidentiary record.
that the rates challenged by WFA/Basin 1n this proceeding did not exceed a reasonable maximum
rate under the SAC standard. Western Fuels Ass'n, Inc. & Basin Elec. Power Coop. v BNSF
Railway Co.. STB Docket No. 42088 (STB scrved Sept. 10, 2007) (“September 2007 Decision™).
For purposes of the September 2007 SAC analysis, the Board examined the costs and revenues
of a SARR that consisted of a carve out of BNSF’s high density Powder River Basin ("PRB"™)
line runming from the Campbell Subdivision mines in the north to Guernscy, Wyoming in the
south The SARR thus replicated the same lines used by BNSF to provide service to the issue
traffic. The SARR also handled virtually all of the coal traffic that BNSF currently handles on
that line and thereby achieved substantial cconomies of density. The SAC analysis carried out
by the Board in the September 2007 Decision was straightforward and showed that the revenues
generated by the SARR traffic group did not exceed the costs to build and operate the lines at
issue. The Board therefore concluded that “the record does not support WFA'™s claims™ that the
challenged ratcs were unreasonable. September 2007 Decision at 2.

The Board noted that the results of 1ts SAC analysis — that the challenged rates were not
unreasonable — were consistent with the commercial realities of the PRB coal transportation

market. The Board cxplamned that it was not surprising that the SAC analysis found the
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challenged rates to be reasonable given that the rates at issue in this proceeding are among the

lowest rates that BNSF charges to any of its PRB coal shippers. As the Board explained:

Because WFA's plant 1s located so close to the PRB, 1ty rate to the

Laramee River plant 1s one of thc lowest trunsportation rates any

utility pays to acquire PRB coal. Many utilitics that desire the

low-sulfur PRB coal are located in distant states such as Texas or

Georgia, and pay two or three limes [the challenged] rate. Even m

comparison to other utilities located near (but not quite as close to)

the PRB mincs, the rate is low on a dollar-per-ton basis. The rate

15 also low in companison to other PRB rates that have been

challenged before the Board as unreasonable by other captive

shippers.
September 2007 Decision a1 2

Notwithstanding the Board's SAC results and its conclusion that the challenged rates

were commerclally reasonable, the Board gave WFA/Basin an opportunity to submit limited
supplemental SAC evidence to take account of the Board’s recent change 1n methodology used
1o allocate revenues on cross-over traffic. WFA/Basin had argued that it was unfair for the
Board to apply in WFA/Basin’s SAC case a new methodology for allocating revenue on cross-
over traffic that thc Board adopled in Major Issues in Rail Rate Cases, STB Ex Parte No. 657
(Sub-No.1) (STB scrved Oct. 30, 2006) (“Ex Parte No. 657" or “Major Issues in Rail Rate
Cuses™), while WFA/Basin's SAC evidence was pending. WFA/Basin claimed that if they had
known the Board would apply a density-based revenue allocation approach, they might have
presented diffcrent SAC assumptions. While acknowledging that 1t does not normally allow
complainants a second chance to submit SAC evidence, the Board acceded to WFA/Basin’s
procedural complaint and concluded that “faimess dictates that WFA have an opportunity to

modify its SAC presentation in light of the new revenue allocation methodology.™ September

2007 Decision at 3.
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The Board made 1t clear. however, that the scope of any new SAC evidence by
WFA/Basin was to be limited to changes required by the Board™s adoption of the Average Total
Cost (“ATC") revenue allocation methodology for cross-over traffic  The Board emphasized
that WFA/Basin was not being given the opportunity to start its cave over with new SAC
evidence. The purpose of the reopening was limited to adjustments to WFA/Basin's existing
SAC casc to take account of any new incentrves created by ATC that had not existed under the
Board's MSP revenuc allocation procedure As the Board subsequently explained, the Board
“offered WFA the opportunity to redesign the LRR for the limited purpose of addressing the new
revenue allocation procedure and to submit supplemental evidence based on that redesign.™
Western Fuels Ass’n, Inc. & Basin Elec. Power Coop. v. BNSF Railway Co.. STB Docket No
42088, slip op. at 2 (STB served Mar. 12, 2008) (“*March 2008 Decision™).

BNSF continues to believe that the Board erred in giving WFA/Basin a second chance to
submit SAC cvidence As BNSF explained in uts October 22, 2007 Petition for Reconsideration,
there 1s nothing unfair in requiring WFA/Basin to live with the consequences of their deliberate
litigation decisions. WFA/Basin's SAC assumptions were apparently driven by a desire to take
advantage of the MSP revenue allocation methodology, but WFA/Basin had no legitimate reason
1o assume that the MSP mcthodology. which had been questioned in the past. would be used to
allocate revenues in this case. [t 15 unprecedented for the Board to give the complainant a second
bite at the apple where the complamant simply misjudged how the Board would apply
underlying SAC principles. Prior to the Board's September 2007 Decision, the only other recent
case in which a complainant was given the opportunity to refile SAC evidence was Arizona
Electric Power Cooperative v. The Burhington Northern and Santa Fe Railway Company and

Union Pacific Ratlroad Company, STB Docket No. 42058 (STB served Nov. 18, 2003). wherc
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the Board concluded that the complainant may have been misled by a prior Board ruling in the
case. Here, WFA/Basin knew full well that the Board had expressed concern regarding the
inadequate treatment of economies of density under the MSP methodology and that the Board
was open to alternative density-bhased revenuc allocation approaches

The Board's decision to allow WFA/Basin to supplement their SAC evidence was
thercfore unjustified. In any event, the Board contemplated only a limited reopening of the
record, and there 15 no reason (o believe that limited supplemental SAC evidence of the sort the
Board allowed would result in a fundamental transformation of the prior SAC results,
particularly since the Board alrcady concluded that the challenged rates are commercially
reasonable, and even low when compared to other PRB coal rates.

WFA/Basin’s third supplemental evidence nevertheless purports to show that BNSF's
challenged rates should be reduced by more than 50 percent. WFA/Basin are seeking over $120
million in reparations.' The supposed maximum rcasonable rates presented by WFA/Basin in
their third supplemental opening evidence are lower than the below-market rates set more than
20 years ago by BNSF's predccessor in scttlement of antitrust litigation. See BNSF Opening at
Exhibit 11.C-1. (WFA/Basin’s proposed rates are more than $1.00/ton less, in nominal dollars,
than the rates established 20 years ago.) WFA/Basin proposes maximum rates that are lower
than the rates 1t urged the Board to adopt in its first SAC casc, where the Board concluded that
no ratc reduction at all was justified. BNSF does not have a single PRB coal shipper that pays
rates as low as the ratey that WFA/Basin urge the Board to prescribe in this case  In fact, the

rates sought by WFA/Basin would be far lower than any other PRB coal rate.

' WFA/Basin seek reparations of $7.5 nullion for the fourth quarter of 2004, and the
quarterly amount increases over lime. In October, their ratc case will have been pending for 4
years.
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These results make no sense and a SAC analysis that could produce them makes no sense
either. When the Board decided to allow hmltlcd supplemental SAC evidence, it cannot have
cxpected that rates that were determined not Lo be unreasonable would be reduced by more than
50 percent based on limited evidentiary changes intended to take account of a new revenuc
allocation methodology. Under WFA/Basin's ncw SAC cvidence, the SAC results go from a
present value revenuc shortfall of $263 mullion in the Board's September 2007 Deciston (ship op.
at 139) to a present value recvenuc overcharge of $774 million (WFA/Basin TSO Exhibit 11I-H-1
at 28) — a change of $1 billion. Such a drastic swing in results could not possibly be the result of
a rational application of the Board's rate reasonablencss standards, particularly in light of the
Board’s prior SAC conclusions and its observations about the commercial reasonableness of the
challenged rates. WFA/Basin's outlandish results do not reflect a proper application of the
limited reopening right afforded them by the Board. Instead, those results reflect a misuse of the
lhimited right to file supplemental evidence.

WFA/Basin went far beyond the limited scope of reopening. The Board allowed
WFA/Basin to file supplemental evidence for the limited purposc of addressing new incentives
in the selection of a traffic group created by the Board's adoption of ATC, not to give
WFA/Basn license to start its case over with a totally new SARR. In particular, WFA/Basin’s
use of rcrouted traffic is inconsistent with the limited reopening right afforded by the Board.
Rerouted traffic should not be an issue in this reopening. The adoption of ATC did not create a
ncw incentive to use rerouted traffic. As discussed below, WFA/Basin would have generated an
even larger revenuce contribution from the rerouted traffic using the old MSP methodology than

under ATC. WFA/Basin had an incentive 10 use rerouted traffic in their imitial SAC



presentation, but 1t chose not to. It 1s improper for WFA/Basin to rely on rerouted traffic now for
the first time in this limited reopening.

Moreover. far from being a response to the Board's adoption of ATC, which was the sole
purpose of this limited reopening of the record, WFA/Basin's use of rerouted traffic is a blatant
altempt to game the Board’s new Maximum Mark-Up Mcthodology (*“MMM™). It is ironic that
the Board adopted MMM to eliminate gaming associated with the percent reduction
methodology only to find 1n the first application of MMM that MMM 15 highly susceptible to
shipper gaming, particularly where rerouting of traffic 1s involved. The Board will clearly have
to deal with this problem with MMM 1n future cases. but MMM and its gaming by aggressive
shippers should not cven be an 1ssue in this reopening, which was supposcd to dcal only with
traffic selection incentives that were changed by the adoption of ATC.

The Board should dismiss WFA/Basin's complaint on the grounds that WFA/Basin
misuscd the opportunity for a limited reopeming of the record afforded by the Board. The Board
bent over backward to give WFA/Basin another opportunity to prove that the challenged rates
arc unrcasonable through a limited reopening of the existing record, but WFA/Basin abused that
opportunity in an effort to see how low 1t could dnive the challenged rates under the new MMM
methodology. The Board has already found that the challenged rates are commercially
reasonable, and it should terminate this proceeding now without any further analysis.

If the Board does carry out a SAC analysis based on WFA/Basin's supplemental
evidence, 1t should addrcss WFA/Basin's gaming strategy with a straightforward revenue
adjustment that is described below and discussed 1n further detail in Scction 111.A.3 d of this
Reply Narrative. In addition. the Board should address a flaw in MMM that produces a strong

and inappropriate bias in favor of reducing short-haul rates and a corresponding bias against
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adjusting long-haul rates. BNSF also addresses changes that should be made to the Board's ATC
calculations and certain modest adjustments that should be made to WFA/Basin’s operating and
construction costs. On the cost of capital issue. BNSF explains why, as a matter of both law and
policy. the Board should not restate prior years® cost of capital and why the Board should make
no other changes to its current methodology for assessing the SARR cost of capital in the SAC
analysis. Fially, BNSF cxplains why any relief that the Board orders as a resuit of this
reopening of the record should be prospective only from the date of the Board'~ September 2007
Decrvion, and why, if any rate prescription 15 ordered, the prescription period should be no longer

than 10 years.

B. WFA/BASIN DID NOT COMPLY WITH THE LIMITED SCOPE OF THIS
REOPENING.

When the Board allowed WFA/Basin to reopen the record, the Board emphasized that the
scope of the rcopcning was limited: *This is not an opportunity to submit a new case, but instead
is an opportunity to allow WFA to modify its SAC presentation in light of the ncw revenue
allocation methodology.™ September 2007 Decision a1 8. The concern prompting the Board to
reopen the rccord was that WFA/Basin may have included traffic in the original traffic group that
WFA/Basin would not have included if they had known that revenues on cross-over movemenis
would be determined using ATC. Id. at 20 Changes to the SARR traffic group and any
corresponding design changes in thc SARR were to be limited to those nccessary to address this
concern. Otherwise, the Board's admonition that a "new case™ was unacceptablc would be
meaningless.

It has long been the Board's practice strictly to limit new evidence in a reopening to
changes in SAC assumptions that are required by the changes that justified the reopening. Thus,

n Arizona Public Service Co. v. Burlington Northern and Santa Fe Railway Co . STB Docket
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No 41185. shp op. at § (STB served Oct. 14, 2003), the Board limited new evidence on
reopening to the effects of the imminent closure of a mine served by the SARR. The Board
rcjected the complainant’s request to re-design the SARR: “[Ift is not necessary to alter the
configuration of the SARR or 1ts traffic mix (other than to reflect the resourced coal traffic) to

respond to the changes that jusufied reopening.” /d The Board reavoned that:
| Dlisallowing a broader reopening than justified by the
substantially changed circumstances 1s good public policy. It
promotes stability in rate prescriptions and reduces the
administrative burden of continued reopenings. It also gives
parties an incentive to make their best case initially, rather than to
make a lesser case and attempt to improve il later on reopening.

Id a1 6.

The Board reached the same conclusion in West Texas Unilities Co. v. Burlington
Northern and Santa Fe Railway Co., STB Docket No. 41191, slip op. at 3 (STB served July 23,
2003 ).

The Board has recently held that 1t 1s not appropriate to bring an
entirely new rate case under the guise of a reopening.... This

limitation is necessary to achieve a proper balance between the
interests of fairness to all partics and of administrative finality and

TEPOSE.

The Board reitcrated this long-standing policy in its recent Notice of Proposed Rulemaking in
Mayor Issues in Rail Rate Cases, STB Ex Parte No. 657 (Sub-No.1), slip op. at 37 (STB served
Feb 27, 2006), noting the importance of protecting railroads from “the threat of repetitive
litigation by unsuccessful litigants who can demonstrate no more than a desire to make a better
case.”

In PPL Montana, LLC v. The Burlington Northern and Santa Fe Railway Co., 6 S T.B.

752 (2003), the complainant sought permission to submit new cvidence on reopening in responsc



to the Board's adopuion of an internal cross-subsidy test. Specifically, PPL sought permission to
reroute traffic onto the SARR’s western lines, claiming that it would have rerouted the traffic in
this manner 1f 1t had known the Board was going to adopt a cross-subsidy test. The Board
refuscd to allow this change to PPL's oniginal assumptions. which the Board concluded was
simply an attempt by PPL to submit new SAC evidence to improve on its original case. not a
valid response 1o the Board's adoption of a cross-subsidy test. /d. at 760. The Board in this case
cited 1ts decision in PPL as guidance on the limited scope of new evidence that would be
accepted here. Western Fuels Ass'n Inc. & Basin Elec Power Coop. v. BNSF Railway Co , STB
Docket No 42088, slip op. at 3, note 3 (STB served Feb. 29, 2008) (**February 2008 Decision™).
WFA/Basin's supplemental evidence 1s not a valid and limited response to the specific
concerns that led the Board to allow new cvidence, but rather 15 an attempt to submit a
fundamentally ailtered SAC case. The Board should not allow WFA/Basin to defy the clear

limils on the scope of this reopening.

1. WFA/Basin Violated the Board's Clear Instruction Not To Submit A New
SAC Case.

WFA/Basin have flouted the Board’s instructions in this casc and the Board’s
longstanding precedent by submitting in this imited rcopening what is essentially a new SAC
case. WFA/Basin's new SARR - the basis for its supplemental evidence — 15 strikingly different
from its original SARR. As discussed in Section I11.A.1 below, WFA/Basin’s original SARR
had three fundamental characteristics, all of which have been abandonced n their new SAC case
and replaced with cntircly new features.

First, in their onginal SAC case WFA/Basin included no rerouted traffic, touting the lack
of rerouted traffic as a central feature of their SAC evidence: "By having no reroutes,

WFA/Basin moot an issue that has complicated many recent SAC cases.” WFA/Basin Op. Nar.
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at I-13. As discussed further below, the most significant feature of their ncw SAC case 1s the
heavy use of rcrouted traffic to manipulate the Board’s new MMM mcthodology. By reversing
course and including rerouted traffic — which now accounts for more than one-third of the
revenues generated by the new SARR traffic group — WFA/Basin have introduced into this
proceeding an array of new and complex issues that should not be before the Board at this stage
of the proceedings. This fundamental change in SAC assumptions, standing alone, should result
in the Board’s rejection of WFA/Basin's new cvidence.,

Sccond, WFA/Basin’s original SARR configuration was basically limited to the faciliues
uscd by the issue traffic: *With one minor exception, all of [the SARRs] lines follow the route
used by BNSF 1o transport PRB coal traffic to [the Laramie River facility], and there are no long
lines that deviate from the main route of movement.” WFA/Basin Op. Nar. at I-17. In contrast,
therr new SARR 1s ncarly one-third longer than the onginal SARR and includes a new 92-mile
line that is not used at all by the tssue traffic The SARR contains no new traffic that might
justify additional facilities. The construction of new [acilities 1o handle traffic that was alrcady
in the original SARR traffic group 1s not a valid response to the limiled concemns that justified
reopcning the record. Moreover, to the extent the new facilitics were posited because of
WFA/Basin's decision to include large volumes of rerouted traffic, the assumption of new
facilies underscores the inappropriatencss of WFA/Basin’s rerouting assumptions.

Third, the original SARR replicated BNSF'~ existing PRB operations which rely on two
routes into and out of the PRB, and 1t handled virtually all of the traffic that BNSF handles today
on those two routes. One route scrves the northern mines through lines going cast and west at
Donkey Creck, WY 1n the north, and a second. separate route serves primanly the central and

southern PRB mincs through Guemsey. The new SARR has only onc route into and out of the
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PRB on lines going through Guernsey. All SARR trains now cnter the PRB from the south and
serve all PRB mines on the same north-south route. The original SARR thus accepted the basic
cfficiency of BNSF's existing two-route network, while the new SARR now assumcs that a one-
route network is the efficient way Lo serve PRB shippers. In addition, the onginal SARR
handled almost 220 mullion tons of coal m its last year of operations, serving 76 power plants for
36 shippers. The new SARR, with its single north-south route. now is assumed to handle less
than 70 million tons of coal 1n its last year of operations, serving only 21 shippers.

WFA/Basin should not be allowed to make such fundamental changes in their oniginal
assumptions at this stage of the proceedings Their supplemental cvidence is the equivalent of a
ncw SAC case, contrary to the plain instructions by the Board. The purpose of the hmited
reopening was not to give WFA/Basn an opportunity to dream up a totally new approach to the
presentation of SAC evidence but to determine whether limited changes to their original SAC
assumptions were appropnatc to address the possibility that the adoption of ATC had made some
marginally profitable traffic in the original SAC presentation unprofitable to the SARR
WFA/Basm have defied the Board’s cxpress instruction on the limited scope of this rcopening,
and the Board should reject their new evidence and terminate this proceeding.”

2. WFEA/Basin's Rerouting Assumptions Are Not A Valid Response to the
Concerns That Lcd The Board to Allow Supplemental Evidence.

The concern that led the Board to give WFA/Basin an opportunity to submit
supplemental cvidence was that WFA/Basin may have “included n [their] traffic group

considerable traffic offering limited revenue contribution™ that they might not have included if

? It would be particularly inappropriate to accept WFA/Basin's reliance on a new set of
SAC assumptions 1if the Board were to treat this phasc of the proceedings as a mere continuation
of WFA/Basin's original SAC case, rather than a reopening with only prospective effect. This
1ssuc s discussed further below 1n Section 1 L.
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they had known the Board would adopt ATC September 2007 Decision a1 20. The Board thus
contemplated the clinnation of traffic that had become unprofitable. not the extensive rerouting
of traffic that WFA/Basin have cngaged in.

The rerouting of traffic 1s not a valid response to the adoption of ATC. WFA/Basin could
have rerouted traffic in their original SAC case, but they chose not to do so and instead argued
that their SAC cvidence was reasonable precisely because the SARR included no rerouted traffic.
Thus, WFA/Basin’s attempt to reroute traffic should be rejected for the same reason that the
Board rejected PPL’s request to rcroute traffic in the PPL case - i.e , the incentive to reroute
traffic existed when WFA/Basin submitted their onginal SAC cvidence but they chose not to rely
on rerouted traffic. Indeed, Table ITI.A-1 shows that the rerouted traffic would have generated
even more revenues under MSP than 1t generates under ATC. The Board's adoption of ATC did
not crcate the incentive to use rerouted trattic, so WFA/Basin should not be allowed to modify
their SAC cvidence to rely on rerouted traffic now.

The rerouting of the Jeffrey movement to the Westar Jeffrey Energy Center, which
accounts for nearly half of the rerouted traffic, 1s particularly inapproprate. The single most
important change in SAC assumptions in WFA/Basin's supplemental cvidence is their decision
to reroute the Jeffrcy movement onto the facilities used by the issue traffic. That decision
allowed WFA/Basin to capture the full revenues carned by BNSF on this movement, a total of
{ } 1n 2005. The incremental revenues earned by the SARR by handling Jeffrey as
a local movement instcad of a cross-over movement accounts for almost all of the annual

revenue overagc in WFA/Basmn's new SAC case.’

* The SARR would generate revenues of | } on Jeffrey as a cross-over
movement in 2005. By handling Jeftrey ay a local movement, WFA/Basin increase the SARRs
revenues from Jeffrey by more than { }. See BNSF TSR workpaper “Jeffrey
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WFA/Basin had the opportunity 1n their original SAC case to cam BNSF's full revenues
on the Jeffrey movement by handling it as a local movement, cither through a reroute or by
building the facilities on the existing route of movement Changes in the Board's methodology
for allocating revenues on cross-over traffic had no impact whatsoever on the amount of revenue
that the SARR would have carned if it had choscen to handle the Jeffrey movement as a local
movement. WFA/Basin chose to forcgo the full revenues that would have been available to the
SARR by handling Jeffrey as a local movement and instead chose to handle Jeffrey as a cross-
over movement. As 1n the PPL case, complainants should be held to their original decision on
how to route traffic.

The adoption of ATC did not change WFA/Basin's incentive to handle Jeffrey as a cross-
over movement. Handling the Jeffrey movement as a cross-over movement would have becn
highly profitable to the SARR under MSP and 1t 1s still highly profitable to the SARR under
ATC. Indecd. if the SARR handled Jcffrey as a cross-over movement, the Jeffrey tratfic would
use facilities in the northern PRB that the SARR must construct to serve the vsue traffic. Thus.
virtually all of the revenues generated by the Jeffrey movement above directly vanable costs
would be contribution to the SARR. Jelfrey remains highly profitable to the SARR as a cross-
over movement under ATC. The Board’s adoption of ATC did not give WFA/Basin a valid

reason to abandon their prior treatment of Jeffrey as a cross-over movement,

3. WFA/Basin Have Failed to Justify Their Use of Rerouted Traffic.

Even if the rerouting of traffic were a valid response to the adoption of ATC, which as

discussed above 1t 1s not, WFA/Basin would have to demonstrate under the Board™s existing

RVC.xls.” The total overage of WFA/Basin's SARR for 2005 is { }. See WFA/Basin
TSO Table III-H-1. All workpapers submitted by BNSF with this supplemental reply evidence
arc being submitted as clectronic workpapers.
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standards that the reroutes were justified. WFA/Basin admit that they did not rely on rerouted
traffic 1n their original SAC evidence so that they could “moot an 1ssue that has complicated
many recent SAC cascs.” WFA/Basin Op. Nar. at I-13. Now that they have chosen to use
rerouted traffic in their new SAC case, they fail to address the complications that led them to
avoid rerouted traffic in the first place.

In Texas Municipal Power Agclenc_\' v. The Burlington Northern and Santa Fe Ratlway
Co,6S.T.B. 573, 591 (2003), the Board announced a two-part test for assessing the vahdity of
rcrouted traffic. Whether rerouting is permissible depends on:

(1) a factual assessment of whether the transportation needs of the
shipper would be met by the SARR and (2) a more fundamental

consideration of whether the underlying purpose and objectives of
the SAC test would be met.

WFA/Basin address the first prong of the test with cvidence relating to the transit times achieved
by SARR trains but they totally ignore the second prong of the two-prong test. The Board
explaned in its decision 1n Ex Parte No. 646, that the option to reroute traffic i a full SAC case
is intended to allow a complainant 10 address mefficiencics that might exist in the defendant’s
existing routing of traffic. Simplified Standards for Rail Rate Cases, STB Ex Parte No. 646
(STB served Scpt. 5, 2007). But WFA/Basin do not say a single word about the supposed
efficiency rationale for rerouting traffic. They point to nothing about BNSF's existing two-route

PRB network that is inefficient.

* Indeed. 1t is apparent without detailed analysis that there are substantial efficiencies
obtained from having two routes into and out of the congested PRB. BNSF's existing network
provides substantial flexibility to deal with break-downs and outages on one part of a line that
could bring traffic 1n 4 more limited network to a halt. It also allows BNSF efficiently to scrve
northern and southern mines through separate routes.
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WFA/Basin have not assumed a rerouting of traffic in their supplemental evidence to
elimmnate costs due 1o inefficiencies in BNSF's existing network It is not mefficient for BNSF
to route traffic originating at northern PRB mines on a route through Alliance, NE, that avoids
congestion n the central and southern PRB. Traffic reroutes arc not being used here to test for
inefficiencies, which is the reason that the Board indicated in Ex Parte No 646 for allowing a
complainant to reroute traffic m SAC cases Rather, as explained below, WFA/Basin are using
reroutes in this supplemental evidence to take advantage of the Board'’s newly adopted MMM
mcthodology for setting maximum rates, which rewards a SARR that 15 able o load up on high
rated traffic. WFA/Basin have not tried to show and cannot show that their rerouting
assumptions meet the “underlying purpose and objectives of the SAC test.” as required under the
Board's existing standards. WFA/Basin have therefore failed to justify a core assumption in
their supplemental evidence, and the Board should rcject their evidence and terminate this
proceeding.

C. WFA/BASIN'S NEW SARR WAS IMPROPERLY DESIGNED TO GAME
THE BOARD'S MMM METHODOLOGY.

The Board’s clearly stated purposc in rcopening the record was to consider evidence
related exclusively to the change n its treatment of cross-over traffic revenue divisions. But
WFA/Basin seek to use this rcopening as an opportunity to game the Board's new MMM rate
reduction methodology. WFA/Basin’s gaming strategy is to reroute onto the facililies used by
the issue traffic certain high-rated traffic that does not use those facilities in the real world. By
rcrouting high rated traffic onto the 1ssuc traffic lines and eliminating other profitable but lower
rated traffic that actually uses those hines, WFA/Basin are able to manipulate the procedures used
in MMM (o create a much larger rate reduction than they would otherwise receive. Such an

attempt 10 game MMM would be inappropriate under any circumstances, but 1t 15 particularly
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inappropriate 1n this case, where the hmited supplemental cvidence was supposed to focus only
on the effects of the Board's decision 1o change from the MSP cross-over revenue allocation
methodology to ATC.

The Board adopted MMM to deal with the possibility of railroad gaming of the existing
percent reduction methodology. But the Board was concerned that “[t]he percent reduction
approach is also subject to manipulation by a shipper.” Major Issues in Rail Rate Cases al 8. As
the Board cxplained. the shipper could manipulate the percent reduction methodology by
“grouping a challenged rate with non-issue traffic that is much higher rated to generate a larger
rate reduction.” /d at 9. The Board concluded that “this 1s sufficient to warrant a change; the
maximum rcasonable rate that can be charged to a complaining captive shipper should be
dctermined by the Board based upon the evidence and applicable precedent, not by parties’
htigation tactics.™ fd.

WFA/Basin have engaged in preciscly the type of improper litigation tactic that prompted
the Board’s proposal to abandon the percent reduction methodology — *grouping a challenged
ratc with non-issue traffic that 1» much higher rated to generate a larger ratc reduction.”
WFA/Basin accomplish this by rerouting high rated traffic from the existing route of movement
in the real world to the route uscd by the issue traffic and by dropping from that route other
lower rated traffic. By artificially concentrating high rated traffic onto the facilitics used by the
issue traffic, WFA/Basin are able to generate a larger rate reduction under MMM. The Board
adopted MMM to protect against this type of manipulatton of its rate reduction methodology
only to find in the first application of MMM that the new rate reduction methodology 1s highly
susceptible to shipper manipulation, especially through the rerouting of traffic. WFA/Basin have

sought to take full advantage of this flaw 1n MMM.
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BNSF cxplains in Section 1II-A how MMM can be gamed to generate larger rate
reductions than warranted. As a result of the iterative feature of MMM, a complamnant has the
incentive to reduce as much as possible the amount of traffic that generates revenues below the
benchmark R/VC ratio that is the starting point for the MMM calculations and to increase as
much as possible the amount of traffic that gencrates revenue above the benchmark R/VC. (The
benchmark R/VC is the R/VC which, if gencrated by all SARR traffic, would produce just
enough revenues to cover SAC costs.) This is because traffic generating revenues below the
benchmark R/VC creatcs a shortfall which 1s madc up through the iterative featurc of MMM by
increasing the benchmark R/VC for the remaining shippers. The iterative [unction continucs to
increase the benchmark R/VC until the R/VC benchmark 1+ high cnough to ensure that total SAC
costs are covered. The less traffic that starts below the benchmark R/VC, the fewer iterations are
performed by MMM, resulting in a larger rate reduction for the issue traffic.

In a contestable market. a SARR would not have any reason to refuse to serve shippers
just because those shippers generate R/VC ratios below an artificial MMM-based R/VC
benchmark. Traffic generating R/VC ratios below the benchmark R/VC calculated by MMM
may be profitable traffic that generates a positive incremental contribution in excess of
incrcmental SAC costs caused by that traffic. A SARR would not care how much contribution is
generatcd by a prospective shipper, just that the contribution would be positive. Indeed. a
rahonal SARR would not be interested 1n excessive contribution because contestable markets
would not allow the SARR to retain any excessive contribution. The relative amount of the
contribution offcred by particular shippers would only be relevant to a complainant seeking to

manipulate the rate reduction methodology.
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WFA/Basin sought to manipulate MMM by eliminating profitable traffic that actually
uses the issue traffic route of movement and replacing that traffic with higher rated traffic
reroutcd onto the 1ssue traffic facilities  But thiy manipulation of the SARR traftic group 1s not
consistent with SAC principles. A SARR would not have climinated the profitable but lower
rated traffic, since that traffic clearly generates more revenue than cost. BNSF demonstrates in
Section I11.A.3.d that the excluded traffic generates a positive contribution, so it would not have
been cxcluded by a rational SARR 'WFA/Basin’s strategic rerouting of traffic allowed
WFA/Basin to replace cxisting tratfic (traffic that actually uses the 1ssue traffic facilities) with
rerouted traftic having higher R/VC ratios. The resulting distribution of R/VC ratios no longer
reflects in any way the distribution of R/VC ratios in the real world on the traflic using those
facilies. WFA/Banin thus created an artificial rate structure that is heavily weighted toward
high-rated traffic {or the purpose of mampulating MMM to produce a large reduction to the 1ssue
traffic rate.

The Board made 1t clear when il abandoned 1ts longstanding percent reduction
methodology that it will not accept manipulation of its rate reduction methodology. and 1t should
not acccpt WFA/Basin®s gaming of MMM here. WFA/Basin's creation of an artificial rate
structure by rerouting high-rated traffic and eliminating profitable but lower rated traffic is a
blatant attempt to manmpulate MMM. If the Board does not reject WFA/Basin’s evidence
altogether on grounds that such an attempt to game MMM 1s outside the limited scope of this
rcopening, the Board should ncutralize WFA/Basin’s gaming by restoring the real world rate
structure on the lines that are at issue in this case and basing the MMM calculations on the real

world rate structure.
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BNSF explains in Section I11.A.3.d below how the impact of WFA/Basin's gaming can
be eliminated through a straightforward adjustment to the revenues assumed by WFA/Basin on
the rerouted traffic. The revenue adjustment that the Bourd should adopt n this case involves
calculating the average R/VC ratio on the improperly excluded traffic (which actually uses the
1ssuc traffic facilities) and adjusting the revenues for cach rerouted movement to produce that
average R/VC ratio. Thus. the revenue adjustment would restore the real world distribution of
R/VC rauos on traffic using the issuc traffic facilities and eliminate the effects of WFA/Basin's
creation of an artificial distribution of R/VC ratios to game the MMM rate reduction

mcthodology.

D. THE BOARD SHOULD CORRECT A FLAW IN MMM THAT BIASES THE
RATE REDUCTION METHODOLOGY IN FAVOR OF SHORT-HAUL

TRAFFIC.

WFA/Basin's new SAC evidence raises another issue relating to the implementation of
MMM that should be addressed 1f the Board considers the ments of WFA/Basin’s supplemental
cvidence. It 1s widely acknowledged that short-haul traffic tends to have rates that generate
higher R/VC ratios than long-haul traffic. The market factors that produce these rate
differentials are discussed below mn Section 111 H 2.b.

As explained by BNSF's witness John Klick, short-haul coal shippers generally have
more demand inelasticity for transportation service given their significant cost advantage over
other competing utilitics located farther from the source of coal. Since short-haul shippers tend
to be more demand inelastic, a raillroad can charge rates that generate higher R/VC ratios. The
railroad and the shipper generally share the shipper’s cost advantage through rates with

somewhat igher R/VC ratios.
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In addition, a railroad may price short-haul traffic at a higher R/VC ratio to increasc the
absolute dollar contribution in excess of variable cost from that traffic to levels that are closer to
the contribution generated on longer-haul movements. The relative amount of contribution 1%
important to the railroad because loading slots in the PRB are a finite and Iimited resource.
Since railroads arc common carriers, they cannot allocate loading slots only to shippers offering
the highest contribution. But the railroad incurs an opportunity cost when a low contribution
movement displaces a high contribution movement for access 1o a PRB mine. To avoid these
opportuntty costs. a railroad will try to equalize to the extent possible the contribution from all
traffic. Since the variable costs of short-haul movements are significantly less than the vanable
costs of long-haul movements, a higher R/VC ratio is necessary on short-haul movements 1o
generate a dollar contribution that 1s comparable to that generated on a long-haul movement.

MMM 15 not intended to eliminatc a railroad's differential pricing bascd on market
factors. such as those that produce higher R/VC ratios on short-haul traffic.’ But MMM
cstablishes a benchmark R/VC ratio that caps rates at the same level regardless of whether a
shipper is a short-haul or a long-haul shipper. MMM therefore inadvertently eliminates an
important element of differential pricing 1n railroad markets. Short-haul shippers are thereby
given an inappropriately large rate reduction under MMM while long-haul shippers are less
[ikely to receive rate reductions, cven if therr rates are high relative to other long-haul shippers.
The objective of MMM should be to reduce rates that are unreasonably high after accounting for
legiimate dimensions of differential pricing that yicld relatively mgher R/VC ratios on short-

haul movements.

5 In defending 1ts adoption of MMM, the Board made 1t clcar that it intended for MMM
to continue to “provide] | for differential pricing ™ Major Issues in Retl Rate Cases at 20.
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BNSF performed a regression analysis that confirms the relationship between R/VC
rat1os and length of haul. The regression equation developed for that analysis can also be used to
normalize the R/VC ratios of the shippers in the SARR traffic group to account for the impact of
distance on R/VC ratios. BNSF explains in Scction 1IILH 2 b how the regression equation can be
applied in the MMM procedure 1o ensure that rates are reduced most on the movements that have
the highest rates relative to movements of comparable length of haul. Such an approach
eliminates the bias in rate reductions that would be produced by applying MMM without a length

of haul adjustment.

E. THE BOARD SHOULD MODIFY ITS APPLICATION OF ATC.

In BNSF's October 22, 2007 Petition for Reconsideration, BNSF argued that the Board
was ncorrect to modify ATC from its onginal form, as adopted in Ex Parte No. 657 (Sub-No.1).
BNSF demonstrated that the modified ATC approach departs from the basic rationale for
adopting ATC 1n the first place, which was to avoid distortions created by the usc of cross-over
traffic in a SAC analysis by allocating revenues on cross-over traffic based on relative on-SARR
and off-SARR costs. As BNSF showed, modified ATC significantly biases the revenue
allocation 1n favor of the SARR because it no longer allocates revenucs in proportion to total
costs, both fixed and vanable ® Moreover, BNSF pointed out that the concern lcading the Board
to adopt a modified form of ATC - that relatively low-rated traffic that might become
unprofitable under application of ATC - was based on the mistaken premise that a SARR"s costs
were the same as the incumbent’s. As BNSF explained. the Board appeared to be concerned that

application of ATC would produce revenues in some cascs that were below the incumbent’s

® BNSF Petition for Reconsideration. at 11-16.
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variable costs. But clearly the correct measure ol whether traffic 1s making a contribution to the
SARR is whether the traffic 15 covening the SARR's costs

The Board did not address these arguments, but rather continued to claim that 1t is unfair
to usc a revenue allocation formula (oniginal ATC) that may allocate revenue to traffic on a high
density line segment that is insufficient to cover the traffic’s variable costs. The Board
completely ignored BNSF's argument that traffic generating revenues below the incumbent’s
variable costs may well make a substantial contribution to the SARR's costs, since a SARR
generally has significantly lower costs than the incumbent.

In any cvent, when it permitted WFA/Basin to reconfigure 1ts traffic group, the Board
also provided WFA/Basin the opportunity 10 remedy the fairness problem perceived by the
Board: inclusion of low-rated traffic that might become unprofitable if ATC were applied. To
the extent the Board had a valid concern that ATC may have made certain traffic no longer
profitable to the SARR, that concern could be addressed either by applying a modified form of
ATC to avoid forcing the SARR to handle unprofitable traffic, or by allowing the complainants
to change the traffic group and eliminate traffic that was not profitable under ATC. But 1t makes
no sense for the Board to take both stcps. WFA/Basin took the opportunity offered by the Board
and eliminated certain traffic from s traffic group that WFA/Basin no longer wanted the SARR
to handle. As a result, the problem perceived by the Board no longer exists. If the Board were
now to apply modified ATC 1n addition to giving WFA/Basin an opportunity to change the
traffic group, the Board would be correcting a problem that no longer exists and providing a
rcvenue windfall to the SARR.

In addition. BNSF explains below in Section 111L.A.3.c.ii that ATC should be applicd

using the ncumbent's densities for all segments, both on and off SARR. In addressing whether
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costs for fictitious interchanges should be included when calculating ATC, the Board contirmed
that ATC 1~ intended to allocate the incumbent’s total costs between segments. September 2007
Decision at 12. BNSF's total costs depend on the density of the lines over which 1ts traffic
moves. not on the traffic density of the hypothetical SARR. Moreover, a primary motivation for
the adoption of ATC was the need to reflect the impact of densities on costs. It would be
inconsistent with the stated objective of ATC — the allocation of revenues based on the
incumbent’s costs — and the need to reflect the impact of densitics to use the densities of the
SARR rather than the densities of BNSF.

Fmally, ATC shouid be calculated using unmodified URCS costs for the basc year, as the
Board directed. WFA/Basin recalculated URCS for the base year, apparently to mcorporate a
CAPM-based cost of equity. WFA/Basin did not explain why this modification was approprnate,
or cven mention the modification 1n their narrative. WFA/Basin should not be permitted to make
surreptitious modifications to their opening evidence and then attempt to provide a justification
at a later point when BNSF has no opportunity to respond. In any event, WFA/Basin's attempt
to recalculate URCS using a revised methodology is outstde the scope of this proceeding and
would be inappropriate. (BNSF discusses in detail below 1n Section 1.G why, as a matter of law

and policy, the Board should not restate prior year cost of capital determinations for any reason.)

F. MODEST CHANGES SHOULD BE MADE TO WFA/BASIN'S OPERATING
AND CONSTRUCTION COSTS.

The Board's September 2007 Decision made it clear that the parties were required to use,
in preparing supplemental evidence, the methodologies for determining SAC costs and the
specific unit costs that were sct out in the September 2007 Decision. As a result of the strict
limits on changes to the underlying SAC cost assumptions, WFA/Basin’s supplemental cvidence

raises relatively few 1ssues relating to the calculation of SAC operating and construction costs.
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BNSF's analysis of WFA/Basin’s operating cost assumptions 1s set out in Sections {I1-C and I1I-
D, and BNSF's analysis of WFA/Basin's construction cost assumptions 1» sct out 1 Section [I1-

F. The principal changes BNSF has made to those cost assumptions are described briefly below.

1 Operating Costs

WFA/Basin posit 2 new SARR that is built out from Guernsey. WY, where the onginal
SARR terminatcd, to Northport. NE. At Northport, the SARR is assumed to interchange traffic
with both the UP (the Jeflrey movement) and BNSF (all other traffic). As discussed in Section
I11-C below, the arrangements assumed by WFA/Basin for these complex interchange operations
arc madcquate. WFA/Basin’s operating plan ignores a multitude of ime-consuming tasks that
must bc performed to interchange traffic in a congested area where, under WFA/Basin's new
SAC assumptions. three railroads cross each other’s tracks. BNSF's operating costs include the
additional ume and associated costs that would be incurred to perform extensive interchange
operations at Northport.

BNSF’s witness David Whecler also reviewed WFA/Basin's RTC analysis and found a
number of problems n the coding of the RTC model. BNSF corrected thosc errors and
performed a new RTC analysis. The new analysis included the additional dwell times and transit
times associated with the Northport problems discussed above. The results of BNSF's revised
RTC analysis were used to produce new operating statistics and new operating costs.

In addition, BNSF identified a scrious flaw in WFA/Basin's new operating plan, which
assumes that all loaded trains would be handled by crews whose home base is at the new Orin
yard In WFA/Basin's prior operating plan, crew bases were located in the northern PRB and the
southern PRB lo facilitate efficient service across the entire PRB. In WFA/Basin's new

opcrating plan, all train crews that originate loaded trains go on duty at Onn and are taxied to the
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mines, where they board the train. BNSF's operating experts determined that for loaded trains
origmating at mnes in the northern PRB, the combined highway time and train transit time to
Orin would exceed the federally mandated maximum 12 hour shiflt requirement. Therefore,
BNSF added costs to account for the replacement of these outlawed crews with new crews.

On MOW costs, WFA/Basin understated MOW costs for the reconfigured LRR by $2.5
million. In their TSO cvidence, WFA/Basin proposed a MOW force for the extended LRR that
included fewer personnel (107) than those approved by the Board for the LRR as originally
designed (111), and lower costs ($13.4 million) than the Board-approved costs ($16.0 million)
despite the fact that the reconfigured LRR was 92 miles longer, and had virtually the same track
mules. WFA/Basin did not even attempt to show why a significantly longer railroad, with the
same number of track miles cxtended over a greater geographic area would justify staff
reductions. Staff reductions could not be based on lower tonnages since — unlike the contracted
services such as rail grinding — the activities of the core MOW force arc not driven by tonnage.
WFA/Basin's proposed staffing was also mconsistent with approaches that were settled by the
Board's September 2007 Decision, in particular the Board's approval of 3-man system crews.
BNSF's MOW cxpert, Gerald Albin, revised WFA/Basin's staffing assumptions to make them
consistent with the Board's September 2007 Decision and with the requirements of the extended
LRR.

The addiional operating costs associated with the 1ssucs discussed above, as well as a
number of additional operating cost changes identified by BNSF's experts, are reflected in Table

I1.D-1.
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2. Construction Costs

BNSF's construction cost expert, Cassie Gouger, determined that WFA/Basin
understated road property investment costs for the new LRR by $31.8 million. The most
significant understatement was associated with the costs ot bridges and overpasses  WFA/Basin
failed to take proper account of the three drainages that run through the area they selected for the
Orin Yard. WFA/Basin proposed to convert three three-span bridges over those drainages with
lengths of 102, 82 and 52 feet to 96™ box culverts In SAC cases, bridges of less than 20 fect are
gencrally converted to box culverts. but bnidges of these lengths are not converted to culverts,
nor should they be. WFA/Basin claims that these bridges cross only ditches, but their own
images of the area used in developing the yard clearly show that the three drainages flow into
Shawnee Creck, which in turn flows 1nto the North Platte River. BNSF's expert Ms. Cavsie
Gouger demonstrated why these bridges could not be converted to culverts. Morcover, all of the
20 yard tracks proposed by WFA/Basin in Orin Yard would have Lo cross these drainages.
BNSF therelore added the bridges necessary to cross thc drainages

WFA/Basin also failed to provide vehicle access from public roads into the Orin yard.
Roadways are necessary for the vehicles and machinery operated by both railroad employees and
non-railroad employee contractors and venders To access the headquarters. locomotive shop,
car shop., fueling fixtures and other yard buildings, access roads were provided, with grade
separated crossings at the mainline tracks. At the west end. a bridge was constructed for the
crossing, while ai the east end a S08 LF 14" x 14" box culvert was used. There was also a need
for vchicle crosstngs over the drainage areas n order to provide fucling by fucl truck to
locomotives on yard tracks other than those with fixed fueling facilities, and to provide for

maintenance and other operating personnel to access the arca between the tracks
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BNSF made sevcral other road property adjustments. which arc described in detail in
Section III-F of the Narrative A companson of BNSF's and WFA/Basin's road property costs 1s
contained mn Table IILF-1.

G. NO CHANGE SHOULD BE MADE IN THE TREATMENT OF THE SARR’S

COST OF CAPITAL FOR PURPOSES OF THIS SUPPLEMENTAL
EVIDENCE.

In 1ts February 2008 Deciston in this case, the Board asked the parties to comment 1n
their supplemental cvidence on two general 1ssues concerning the cost of capital assumptions to
be uscd in the DCF analysis of WFA/Basin’s supplemental SAC cvidence. First. the Board
sought the parties’ views concerning whether the industry cost of capital used 1n the DCF model
for 2002 through 2005 should be replaced with revised calculations using the CAPM model.
Second, the Board sought input on whether the forecasted cost of capital used in the DCF model
should be based on an average of the years for which there 15 a Board-determined industry cost
of capital, which is the Board’s existing practice, or instead whether the Board should use the
2006 CAPM-based cost of equity as a stand-alone proxy for the SARR’s futurc cost of capital.

As explained below, the Board is legally bound by its final determinations of the industry
cost of capital for 2002 through 2005. It would be unlawful for the Board to make ad hoc
recalculations of prior year cost of capital determinations in the context of individual rate cases
and to 1gnore the Board's prior determinations that had, and still have, the {orce of law. Evenif
it were permussible retroactively 1o change prior cost of capital determinations, 1t would not be
lawf{ul 10 make those changes through a collateral attack on prior final determinations in the
context of rate cases.

Independent of the legal reasons for adhering to the Board's actual cost of capital

determinations for 2002-2005, the Board should continuc to use the historical cost of capital that
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was determined n prior proccedings. As explamed by BNSF’s finance experts, ex post
adjustments to prior cost of capital determmations undermine the predictability of regulatory
returns on railroad investments and thereby could discourage investments by increasing
uncertainty and risk.

Finally, as 10 the proper methodology to forecast the SARR’s future years® cost of capital,
the Board should continuc to use the average of all historical ycar cost of capital determinations.
The use of a single year CAPM cost of capital calculation (or cven two years if a 2007 cost of
capital detcrmination is available) would not be a reliable or appropriate basis for forecasting the
SARR's cost of capital for scveral years into the future, particularly n light of the Board's
pending rulemaking procceding in which the Board 1s considering adoption of a hybnd

CAPM/Multi-stage DCF approach flor future years.

1. No Change Should be Made to the Board's Historical Year Cost of Capital
Determinations.

a. The Board's Prior Year Cost of Capital Determinations had the

Force of Law and Cannot be Attacked Collaterally in this
Proceeding,

Agencies obtain their authority to act pursuant to a delegation of authority from
Congress. American Library Ass'n v, FCC, 406 F.3d 689, 691 (D.C. Cir 2005) ("It is axiomatic
that administrative agencies may 1ssue regulations only pursuant to authority delegated to them
by Congress.”). When an agency makes a determination pursuant to Congress” delegated
authority, the agency is acting on behalf of Congress and the agency's determination has the
force of law Therefore, agency determinations made pursuant to their delegated, quasi-
legislative authority bind parties, courts, and the agencies themselves.

Since an agency determination has the force of law, an agency cannot ignore or disregard

its prior determations in adjudicating individual disputes. When an agency makes a quasi-
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legisiative determination, such as by adopting a rule or regulation, the agency is bound by that
determination. The courts have repeatedly found that an agency 1s required to follow the rules
and rcgulations it establishes and it cannot make ad hoc exceptions or departures. “An agency 1y
bound by 1ts regulations so long as they remain operative. . . ." Romeiro de Silva v. Smith, 773

F 2d 1021, 1025 (9th Cir. 1985). It has become axiomatic that an agency is bound by 1ts own
regulations.” Panhandle Eastern Pipe Line Co. v. FERC, 613 F.2d 1120, 1135 (D C. Cir. 1979).
Reuters Ltd. . FCC, 781 F 2d 946, 950 (D.C. Cur. 1986) (“it is elementary that an agency must
adhere to 1ts own rules and regulations”).

This principle has uts roots m Arizona Grocery Co. v. Atchison, Topeka & Santa Fe
Railway Co.. 284 U.S. 370 (1932). There, the Court addressed Congress’ delegation of authonty
to the ICC 10 set maximum rcasonable rates. As the Court explained, “|w]hen under this
mandate the Commission declares a specific rate to be the reasonable and lawful rate for the
future, 1t speaks as the Legislature, and its pronouncement has the force of a statute.” Id. at 386
The Court found that as a result of the quasi-legislative nature of the ICC’s ratc determinations,
the ICC was bound by those determinations and “i1t may not in a subsequent procceding . . ignore
its own pronouncement * Id. at 389. In making future determinations, the ICC was “bound to
recognize the vahidity of the rule of conduct prescribed by it.™ /d.

Arizona Grocery dealt specifically with ICC rate prescriptions, but the principle that an
agency speaks “as thc Legislature™ when it 1ssue rules and regulations applies broadly to all of an
agency's quasi-legistative determinations  The principle established in Arizona Grocery 1s that
when an agency acts pursuant to its delegated authority, it establishes binding law. As the courts
have found, “[a]d hoc departures from |an agency’s] rules, even to achicve laudable aims, cannot

be sanctioned, for thercin lie the seeds of destruction of the orderliness and predictability which
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are the hallmarks of lawful admimstrative action.” Reuters, 781 F 2d at 950-51 (intcrnal citation
omitted).

Arizona Grocery also establishes limits on the ability of agencies retroactively to modily
quini-legislative determinations. The Court in Aricona Grocery stated that the agency 15 bound
by its prior orders as long as those orders remain in existence, and that the agency may only
“repeal the order as it affected future action. . 284 U.S. at 389. Thus. 1n the context of a rate
determination. Arizona Graocery established the well known rule that an agency cannot
retroactively modily a lawful rate that was in cffect histoncally, regardless of whether the agency
later decides that the rate was incorrect  Sinmlarly. an agency cannot award damages based on
assumptions that arc contrary or inconsistent with the agency’s prior determinations. In Arizona
Grocery, the ICC had prescribed three diffcrent rates over a period of several years. When it
later determined that a prior rate had been incorrectly set, the ICC awarded reparations based on
what the ICC concluded should have been the proper rate. Id. at 381-82. The Court struck down
the reparations award. It was rrelevant whether the prior rale was correct or incorrect. That
prior rate established the legal rights for the period of time covered by that prior rate, and the
ICC was bound by 1it.

Each ycar. the Board makes a determunation of the railroad industry cost of capital to be

used for regulatory purposes. As the Board explains,

This detcrmination is one component used 1n evaluating the
adequacy of individual railroads’ revenues each year under the
procedures and standards mandated by Congress.... The cost-of-
capital finding may also be used in other regulatory proccedings.
including, but not necessarily limited to, those involving the
prescription of maximum reasonable rate levels, the proposed
abandonment of rail lines, and the setting of compensation for
disputed trackage nghts fees.



Cost of Capural - 2005, STB Ex Parte No. 558 (Sub-No.9), slip op. at 1 (STB served Sept. 20,
2006).

These annual determinations have the force of law and are binding on the Board and
parties to proceedings before the Board. Once the Board makes a determination and it becomes
final, parties in individual cases cannot contest it. Sumilarly, because the Board's determinations
have the forcc of law, it would clearly be legal error {or the Board to make decisions based on
assumptions contrary to 1ts cost of capital determination. A cost of capital determination for a
particular year is subject to appeal, and the filing of a petition for review leaves open the
possibility of a retroactive change. But once the determination becomes final, either because no
appeal was sought or the appeal was terminated, then the determination must be followed by the
Board 1n making regulatory findings and decisions where the raslroad industry cost of capital 1s
rclevant. Ad hoc departures from these binding determinations are not lawful. The Board
cannot ignore its prior determinations. which continue to have the force of law.

The principles of Arizona Grocery further suggest that once an agency makes a quasi-
legslative determination, such as the Board's cost of capital determination, that detcrmination
cannot retroactively be modified. A determination that has the force of law creates rights and
obligations that cannot be undonc or undermined through subsequent modilications. Aricona
Grocery made it clear that no retroactive changes 1n rate-related determinations are permissible,
whether or not the agency subscquently determines that a mistake was made or that the prior
determinations werc inappropriate. There 1s no reason to apply this principle only to rate-related
determinations. Thus, to the extent this principle applies to all quasi-legislative determinations,
including the Board’s annual cost of capital determinations, Arizona Grocery would preclude

any subsequent modification of the Board's prior cost of capital determinations, even through a



formal reopening of the final determination. The Arizona Grocery principles would suggest that
the Board can modify is future cost of capital determinations, as the Board did when 1t decided
to discontinue the use of a single-stage DCF model, but the Board cannot change retroactively its
prior determinations, which had the force of law while they were n effect.

Morcover. even if final cost of capital determinations could be retroactively changed. it
would not be lawful to make those changes on an ad hoc basis in this proceeding without
formally reopening prior ycar determinations. It 1s clear that such a collateral attack on the prior
determinations, which had and continue to have the force of law, would be unlawful. The Board
cannot simply 1gnore its prior determinations and assume something inconsistent with those prior
dcterminations. As long as those determinations are in cffect, the Board is bound by them.

Thus. if the Board had authority to give retroactive effect to a restatement of 1ts prior
determination of the railroad industry cost of capital for a particular year. which BNSF docs not
believe it has, the Board could not do so in the ad hoc fashion proposed here. The Board has
rules governing the reopening of final agency decisions, and 1t cannot ignore those procedural
rules and simply restate a prior year cost of capital based on a unilateral decision that the prior
determination was incorrect. The Board's rules governing rcopening cnsure that changes 1n final
decisions are madc through a deliberate process that allows all interested parties to present their
views. Moreover, the Board's experience in Mcthodology to be Emploved in Determining the
Railroad Industry’s Cost of Capital, STB Ex Parte No. 664, shp op. at 11-12 (STB served Jan.
17, 2008) (“Ex Parte No. 664"} demonstrates that a wide vancty of 1ssues must be considered in
assessing the reasonableness of any change n the methodology used to determine the railroad
industry cost of capital. It would be arbitrary and irrational to make decisions 1 the absence of a

full consideration of those 1ssucs.
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WFA/Basin arguc that a restatement by the Board of its prior year cost of capital
deternmunations would be consistent with the Board's decision in Ex Parte No. 657 (Sub-No.1) to
apply new SAC methodologies to pending cases and its decision n Ex Partc No. 646 10 apply a
new methodology to calculate the benchmarks uscd m simplified SAC cases. WFA/Basin TSO
Nar at I-19 10 20. But WFA/Basin confuse the Board’s authonity to act in a quasi-judicial
capacity and the Board's authority in the quasi-legislative context There 1s a fundamental
difference betwcen an agency’s actions 1n a quasi-legislative capacity, when the agency speaks
“as the Legislature™ and creates binding law, and when an agency resolves a dispute between
partics in a quasi-judicial capacity. An agency has significant discretion to apply existing law to
the facts in individual cases. Therefore, within certain hmits, agencies may change
mcthodologies used to adjudicate disputes and apply the new methodologies in pending cases
See. e.g.. AT&T Co. v. FCC, 454 F.3d 329, 332 (D.C. Cur. 2006); Clark-Cowlitz Joint Operating
Agency v. FERC, 826 F.2d 1074, 1081 (D.C. Cir. 1987) (en banc). For this reason, the D.C.
Circuit upheld the Board's application of new SAC methodologies in the pending WFA/Basin
and AEP Texas rate cascs. But with respect to quasi-legislative determinations that have the
force of law when they become final, an agency is bound to follow and apply those
pronouncements as long as they are in effect.

The Board’s cost of capital determinations are properly viewed as quasi-legislative
determinations that are used in adjudications, in particular in rate reasonableness proccedings.
The Board’s cost of capital determinations are not up for grabs in individual disputes on a case-
hy-case basiv. As noted above, the Board expressly states in its annual cost of capital
determinations that the determunations will be used 1n rate reasonableness cases. Clearly, the

expectation 1s that the determinations will be used without making changes in individual cases



Indeed, 1f the Board were to view the cost of capital as a factor to be determined in
individual rate reasonableness adjudications. it would not be appropnate to limit the inquiry to
changes n the cost of capital determination driven by the adoption of the CAPM model. If the
Board sought to determine the SARR s cosl of capital mn each rate case, rather than use the
industry cost of capital previously determined by the Board, it would be necessary to consider a
varicty of factors that would affect a SARR's cost of capital. For example, the SARR posited by
WFA/Basin relics entirely on coal. But a coal-only railroad could have a sigmficantly higher
rivk for investors relative to an investment in a railroad hauling diversified commodities. Among
other things. the future risk of legislation on grecn housc gas would indicate a higher cost of
capital for a coal-only SARR.

The Board does not assess the SARR’s cost of capital in a quasi-judicial capacity on a
case-by-case basis, and the Board has not proposed to adopt such an approach in this case.
Rather, the Board applies the railroad tndustry cost of capital determined in the Board’s quasi-
legislative capacity, and it should continue to do so herc without making ad hoc changes to its
prior determinations.

b. There 1s no Valid Reason for Recalculating Prior Year Cost of
Caputal Determinations.

While WFA/Basin purport to make scveral arguments 1n favor of making changes to the
historical cost of capital determinations in this case, their arguments boil down to a claim that
pnior year determunations should be restated because the DCF-based results were flawed and the

CAPM model produces more accurate results.” But WFA/Basin mischaractenize the Board's

7 WFA/Basin's argument that continued application of prior year cost of capital
determinations 1s an “cntry barrier” because those determinations supposedly exceed the real
world railroads’ cost of capital 1s just another variation on their basic argument that the DCF-
based estimates were 1naccurate or flawed.



reasons for adopting a new cost ot capital methodology. The Board did not abandon the DCF
approach becausc the Board concluded that 1t had produced flawed or maccurate results in the
past Instead, the Board decided that CAPM represented a superior approach going forward.
*Our decision to conduct a broader rulemaking 1» not an admission that the existing approach is
flawed, but instead a prudent cxercise of our regulatory responsibility to explorc whether there
are supcrior allematives available...” Cost of Capital - 2005, STB Ex Parte No. 558 (Sub-No.
9), shp op. at 3-4 n.2 (STB served Feb. 12, 2007).

The Board adopted the CAPM model because “modem f{inance practices have changed
since the last time the agency reviewed its cost of capital methodology™ and the Board sought to
“modernize our approach” to calculating the cost of equity. Notice, Methodology to be
Emploved in Determining the Railroad Industrv's Cost of Caputal, STB Ex Parte No. 664. slip
op. at 4-5 (STB served Aug. 20, 2007) (“Ex Parte No. 664 Notice™). The Board was not
motivated by a fundamental flaw mn 1ts older calculations, but by a conclusion that developments
1n finance practices justified a change in 1its existing approach. The Board has acknowledged that
both the DCF and the CAPM models “are plausible and intuitive, but are merely models.”
Advance Notice of Proposed Rulemaking, Use of a Multi-Stage Discounted Cavh Flow Model in
Deternuning the Railroad Industry's Cost of Capual, STB Ex Partec No 664 (Sub-No.1), slip op.
at 2 (STB served Feb. 11, 2008) ("ANRP Ex Parte No. 664 (Sub-No.1)™).

The actual cost of equity capital for the railroad industry cannot be determined with
precision. The use of a model to estimate the industry’s cost of capital at best identifies a
relevant range of cost of capital estimates See, e g.. Verified Statement of Stewart C. Myers, at
3-4, 8, 14-15, filed on behalf of Association of American Ratlroads in STB Ex Parte No. 664

(filed Sept. 27, 2007) and Reply Verified Statement of Stewart C. Mvers, at 7-9, filed on behalf of

I35



Association of Amernican Railroads in STB Ex Parte No 664 (filed Oct. 29, 2007). Indeed, the
Board acknowledged that the use of different models just produces different estimates of an
mnherently uncertain value: *“While the cost of debt 15 observable and readily available, the cost
of equity (the expected return that equity investors require) can only be estimated. Becausc the
cost of equity cannot be directly observed, estimating the cost of cquity requires adopting a
finance model and making a variety of simplifying assumptions.” Ex Parte No. 664 at 3. Thus,
while the DCF model may produce a different estimate of the railroad industry cost of capital
than the CAPM model. 1t would not be appropriate to consider the prior DCF-based estimates to
be flawed or inaccurate, and there is no record support for such a conclusion.

A major reason for changing thc cost of capital methodology going forward was that the
DCF-based approach had recently produced substantial swings in the railroad industry cost of
capital. While the DCF-bascd results had been stable for several years prior to 2005, between
2003 10 2008, the cost of capital increased from 9.4% to 12.2%, an increase ot nearly 30%. In
the one year between 2004 and 20035, the DCF-based cost of capital increased by more than 20%.
These significant increascs over a short period of time raised a question as to the continued
appropriatencess of the DCF model for future year calculations, but 1t did not call into question
prior year calculations, which had been relatively stable. Had the Board considered changing the
cost of capital methodology 1n years prior to 2005, it would not have been troubled by any
mnstabulity or sudden increases in cost of capital.

Thus, there is no reason to believe that the Board would have changed 1ts cost of capital
methodology had it addressed the 1ssue 1n any year prior to 2005. The Board adopted a new cost

of capital model going forward because the Board concluded that the CAPM model would be a

¥ Indeed, from 2000 through 2003, the rail industry cost of capital determined by the
Board using the DCF model declined in cvery year.
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better predictor of the railroad industry cost of capital in the fiture The Board did not conclude
that the CAPM model would have been a better model to use in the past or that the use of the
DCF model produced flawed or inaccurate results for the prior years in which the DCF model

was used.

C. Restating Historical Year Cost of Capital Determinations Would
Undernune the Important Policies of Predictability and Certainty 1n
Regulation of Railroad Markets.

BNSF"s finance cxperts. Professor Robert S. Hamada, the Edward Eagle Brown
Distinguished Service Professor Emeritus of Finance and former Dean at The University of
Chicago Graduate School of Business, and Rajiv B. Gokhale, Senior Vice President of Compass
Lexecon, address in Section I1I-G below WFA/Basin's proposal to change the Board’s historical
year cost of capital determunations for purposes of the SAC cvidence in this case.
Hamada/Gokhale cxplain that WFA/Basin’s proposal to make ex post adjustments to scttled
determinations of the ratlroad industry cost of capital would undermine investor cxpectations and
create uncertainty that could discourage investment in -the rail industry. Hamada/Gokhale pont
out that the Board has repeatedly, and correctly, recognized that predictability in the Board’s

calculations of the railroad industry cost of capital is important to investors in rallroads:

[PIredictability is particularly important with regard Lo the cost of
captal, as this calculation reflects the return the Board will permit
carriers to earn on their capital investments and will therefore
influence their investment decisions.
Ex Partc No. 664 at 11-12.
Since investments arc made 1n part based on the Board's regulatory determinations of the

rallroad industry cost of capital, ex post changes in those calculations undermine the assumptions

on which investments were made Investors understand that regulatory changes may be made



going forward that could aftect the attractivencss of future mvestments But if investors become
concerned that the regulatory agency will make ex post changes that affect sunk investments,
they will become reluctant to make further investments. As Hamada/Gokhale explain,

Ex post regulatory changes that affect the returns 10 investments

already undertaken—investments which from the investors®

perspective are “sunk”™ and cannot be eastly undone— introduce an

arbitrariness to the process and penalize (if the cost of capital 1s ex

post reduced) investors on the investments they have alrcady made,

like a bait and switch.
Hamada/Gokhale V.S. at § 17 (Exhibat III-G.1).

Moreover, as noted above, there 1» no reason to believe that the Board would have
concluded prior to 2005 that the DCF-bascd approach needed to be changed as the basis for
estimating the railroad industry cost of capital. But even 1if the Board had previously decided to
adopt the CAPM model, Hamada/Gokhale explain that there is no reason to believe that the
Board would have adopted the same approach to implementing the CAPM model that the Board
adopted 1n Ex Parte No. 664. As the Board 1s aware from the comments 1t reviewed in that
proceeding, there is substantial debate in finance circles over the proper inputs to a CAPM
model. Had the Board addressed the implementation of a CAPM model 1n the railroad industry
during a prior time period, the debate over proper inputs could well have been influenced by the
existing or recent cconomic conditions in the economy as a whole or in the railroad industry. As
Hamada/Gokhale conclude:

There is no basis to assume ex post that the cost of cquity capital
using a model and inputs that the Board has determined arc
appropriatc now—with no consideration for whether the same
inputs would have heen appropnate in earlier periods—would be
applicable to carlier years, and whether the current models and

mnputs would yield a cost of capital that 1s consistent with
investors’ expectations at the earlier time.
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Hamada/Gokhale V.S. at § 22 (Exhibat III.G-1).

Finally, Hamada/Gokhale urge the Board to consider the policy implications of allowing
the complainant n a particular SAC case to make ex post changes in a settled cost of capital
determination They explain that a decision by the Board to allow different cost of capital
assumptions to be used by different parties in different contexts would lead to asymmetric,
unpredictable and unfair regulatory results. It would also encourage a varicty of other interested
parties to seek a reopening of prior determinations. potentially lcading to an overwhelming
number of requests for ex post adjustments.

Morcover, allowing ex post changes to prior determinations could discourage the Board
trom making appropriate changes 1n methodology going forward to avoid disputes about
rcopening prior decisions. The Board should avoid creating a precedent in this case that would
encourage parties to scck a retroactive change in settled cost of capital determinations every time
the Board changes its methodology going forward. Such a precedent could make the Board
rcluctant in the future to make changes that are otherwise justified. Indecd. if the Board were to
accept a rcopening of prior cost of capital determinations every time a prospective change 1n
methodology were adopted, it could lead to yet another round of changes in the SAC calculations
in this case if the Board were to adopt a hybrid CAPM/Multi-stage DCF methodology in Ex
Parte No. 664 (Sub-No.1).

2. The Board Should Continue to Use its Existing Methodology to Forecast

the SARR's Future Cost of Capital Based on the Average of its Actual
Cost of Capital Determinations Beginning in 2002,

The Board also asked the parties whether the Board should continue Lo apply its existing
methodology for forecasting the SARR's future year cost of capital based on an average of

several historical year cost of capital determinations or usc only a single year’s cost of capital —



for the year 2006 — as the basis for future cost of capital forecasts. BNSF believes the Board
should continue to use 1ts existing methodology.

The Board has repeatedly stated that forecasts should be baved on as many years’ data as
possible. Forecasts based on a single year, or a small number of years, tend to perpetuate the
peculiar circumstances of those years and therefore are likely to distort the forccast. Forecasts
based upon historical averages neutralize the extremes or peculiaritics in particular years Thus,
in West Texas Utilities v. Burlington Northern Railroad Co., 1| S.T.B. 638 (1996), the Board

stated that its approach 1s to rely on historical averaging where possible:

Because equity costs fluctuate from year-to-year, we estimate the
cost of cquity for future time periods using an average of a known
historical period. Absent evidence projecting the cost of equity for
the future, the cost of equity over several years provides a more
rchiable estimate of future equity costs. Using data for a single
year increascs the risk that the single period 1s aberrational. Thus,
we see no reason to depart from past precedent of using the
average for a known historical period

Id. at 713.

The Board has consistently held to this approach and recently rciterated the importance of
using as many years as possible in forecasting future year cost of capital in 1ts September 2007
decision in the AEP Texas casc. AEP Texas North Ca. v. BNSF Rallway Co., STB Docket No.
41191, ship op. at 108 (STB served Sept. 10, 2007). There, AEP Tcxas sought to use a single
year's cost of equity (later modificd to include two additional years) in forecasting the SARR’s
cost of capital. AEP Texas apparently sought to avoid the impact of a relatively high cost of
capital for the year 2005 The Board rejected AEP Texas® attempt to reduce the number of years
included in the average used to forecast the SARR's cost of caprial. noting that “the cost of
equity dipped m 2002 through 2004 (the years AEP Texas relies on) but then increased in 2005

back to levels more in line with the pre-2002 years. suggesting that the years AEP Texas used
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may have been an aberration. In any event, as many years as possiblc should be examined to
derive a more accurate average.” Id. at 107-08.

There 15 no reason to depart from that well established approach. As noted above, while
the Board has decided to use the CAPM model for cost of capital determinations going forward,
the Board never concluded that prior estimates of the railroad cost of capital were flawed.
inaccurate or misleading. The Board was not motivated by a fundamental flaw in its older
calculations, but by a conclusion that developments in finance practices justified a change in 1ts
exnsting approach. The Board adopted the CAPM model because “modem [inance practices
have changed since the last time the agency reviewed its cost of capital methodology™ and the
Board sought to *modernize our approach” to calculating the cost of equity. Ex Parte No 664
Notice a1 4-5,

Moreover, 1t would be particularly inapproprate for the Board to base s forecast of the
SARR’s cost of capital on the year 2006 calculations (or the ycars 2006 and 2007, if the 2007
cost of capital has been established by the time a decision is issued in this case) in light of the
fact that the Board 15 continuing o investigate alternatives to the sole use of a CAPM model in
estimating the railroad industry cost of capital. The Board announced in its February 11, 2008
Advance Notice of Proposed Rulemaking that 1t was exploring the possibility of supplementing
1its CAPM approach with a multi-stage DCF analysis. ANRP Ex Parte No 664 {Sub-No.1} at 2-4.
Whether or not the Board adopts a hybrid approach in the pending rulemaking, the Board's
willingness to consider alternatives to its existing CAPM modcl reflects an understanding that
the CAPM modecl 13 just one of multiple approaches to cstimating the railroad industry cost of
capital. The actual cost of capital of the railroad industry falls within a potentially wide range of

values, as estimated by different models. Under these circumstiances. the most appropriate way
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to forecast future years' cost of capital is to usc all of the prior year determinations that are
relevant to the case. The Board should not artificially constrain itself to the most recent annual

determinations simply because those are based on its current CAPM model.

H. RESULTS OF A MODIFIED SAC ANALYSIS

As discussed above, WFA/Basin did not comply with the limited scope of this rcopening
and as a result the Board should reject WFA/Basin's supplemental cvidence and terminate this
proceeding. Howcver, if the Board considers WFA/Basin's supplemental evidence, the Board
should make the changes to WFA/Basin"s assumptions and calculations that are described in this
Reply Evidence and Argument. As shown in Table I1I.H-1, WFA/Basin are not entitled to rehef
under a properly conducted SAC analysis. The specific assumptions underlying the results set
out in Table ITI.H-1 are described in Section [ILH.1. In addition. Exhibit {II.H-2 shows the
cumulative effects of the revenue and cost changes described by BNSF in this Reply Evidence

and Argument.

L NO REPARATIONS SHOULD BE ORDERED FOR MOVEMENTS
OCCURRING BEFORE THE DATE OF THE SEPTEMBER 2007 DECISION.

There has already been a SAC decision in this case based on a fully developed record. In
the September 2007 Decision, the Board found that WFA/Basin's original SAC presentation
farled 10 demonstrate that the challenged ratcs were unrcasonable. Under the statute governing
the establishment of rail rates, that finding made the challenged rates the lawful rates that are not
subjcct to retroactive change. While the Board also indicated that it would revisit that conclusion
based on a reopened record, any subsequent decision could not. under Arizena Grocery Co. v.
Atchison, Topeka & Santa Fe Railway. Co., 284 U.S. 370 (1932), retroactively affect the

law{ulness of rates charged before the September 2007 Decision. As a matter of law, any rate



prescription established by the Board on the basis of this reopened record can only have
prospective effect from the date of the September 2007 Decision. and no reparations can be
ordered for movements occurring before the date of that decision.

Fuirness also requircs that any reliet in this case be prospective from the date of the
September 2007 Decision. WFA/Basin had a full and fair opportumty to show that the
challenged rates were unreasonable and they did not prevail. The Board was not rcquired to give
WFA/Basin a sccond chance to file SAC evidence. While the Board thought fairness dictated
giving WFA/Basin a second chance, faimess does not requirc that the Board undo ns first
decision. It would be particularly unfair for the Board to accept WFA/Basin’s fundamental
changes in SAC assumptions in this limited reopening and then apply the results of their new
SAC case to movements occurnng before September 2007, when the Board rejected
WFA/Basin’s onginal SAC case. In light of the policies of repose and expedition reflected 1n the
statute, fairness dictates that the cffect of any decision in this reopening of the record apply only
1o rates assessed on movements occurring after the September 2007 Decision.

1. Arizona Grocery Precludes Giving Retroactive Effect to Any Rate
Prescription Resulting from this Phase of the Proceceding.

When an agency approves a carrier’s rate, that rate becomes the lawful rate and no
reparations can be awarded based on a shipper’s payment of the rate. Arizona Grocery, 284 U.S.
at 387-88. If the agency later concludes on the basis of new evidence that the lawful rate was
incorrect or inappropriate, the agency may only change the rate prospectively. The Supreme
Court dcfinitively ruled in Arizona Grocery that the ICC, now the Board, is without authority “to

award reparations with respect to shipments which moved under rates approved or prescribed by

it.” Id. a1 381.
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The Board's September 2007 Decision finding that WFA/Basin failed to carry their
burden of proving that the challenged rates were unreasonable constitutes an approval of the
challenged rates under the statutory scheme that exists loday. In the 4R Act and the Staggers
Act, Congress sought to give railroads greater authority to establish the rates to be charged for
transportation and strictly to limit the authonty of the 1CC and the Board to set a railroad’s rates.
The statute therefore states that “a rail carrier providing transportation subject to the jurisdiction
of the Board under this part may cstablish any rate for transportation or other service provided by
the rail carrier ™ 49 U S C. §10701(c). The existing statute does not require express approval by
the Board. Under the existing statute, the ratc established by the railroad 1s the lawful rate unless
the Board determines, in an mvestigation imtiated by a complamt, that the complainant has
proven that the rate violates the statutory reasonablcness requircment. 49 U S C. §10704(a). If
the complainant fauls to carry its burden of proof, the rate 1 the lawful rate subject to full
protection under Arizona Grocery against retroactive assessment of reparations.

The Board's September 2007 Decision found that the challenged rates did not violate the
slatute’s reasonableness requircment. The Board stated without qualification that “the
complainant has failed to establish that the challenged rates arc unrcasonably high.” September
2007 Decision at Title Page. The Board concluded that “{t]he record docs not support WFA's
claims.” Id. at 2. The September 2007 Deciston was based on a full evidentiary record The
Board resolved all evidentiary disputes and all disputes regarding the application of SAC
principles. There were no 1ssues left open or unresolved. The Board instructed the parties to file
petitions for reconsideration 1f they believed the Board had erred in reaching the conclusions set
forth 1n the decision. and the deadlines for seeking reconsideration were “not stayed pending

possible supplemental evidence from WFA " Id at 20 n.28.
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The September 2007 Decision therefore conclusively resolved the question of rate
rcasonableness based on the record before the Board at that time. If the Board had not reopened
the proceeding by giving WFA/Basin the opportunity to file new evidence. the proceeding would
have concluded with the determination that the challenged rates were reasonable and lawful.
The Board 1tself stated that if WFA/Basin chose not to submit new evidence, the Board would
“discontinue this procceding.” Id. at 20.

The legal conscquences of that conclusive determination might have been undermined or
suspended 1if the Board had concluded that it was required to give WFA/Basin another
opportunity to file SAC evidence due (o a procedural flaw or legal error. But the Board did not
believe that it was required to give WFA/Basin another opportunity to file SAC evidence. The
Board madc it abundantly clear that it did not believe that WFA/Basin was entitled to a sccond
chancc as a matter of [aw The Board's decision 1o give WFA/Basin a second chance was a
discretionary act based on considcrations of “fairness.™ /d at 20. That discretionary act should
not alter the legal effect of thc Board's conclusion in the September 2007 Decision that the
challenged rates had not been shown to be unreasonable.

Indeed, the Court in Arizona Grocery made it clear that an agency’s decision to consider
new evidence and possibly to reach a new decision on the reasonablencss of a challenged rate
docs not affect the legal consequences of the agency's prior rate reasonableness decision. An
agency 1s free to consider new evidence and to change a decision going forward, but it may not

retroactively modify a decision relating to the reasonableness of a rate based on new evidence:

Where the Commission has. upon complaint and after hearing,
declared what 1s the maximum reasonable rate to be charged by a
carricr, 1t may not at a later time, and upon the same or additional
cvidence as 10 the fact situation existing when 1its previous order
was promulgated, by declaring its own finding as to reasonableness
erroneous subject a carrier which confirmed thereto to the payment
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of reparation measured by what the Commuission now holds it

should have decided in the carher proceeding to be a reasonable

rate.
284 U.S. at 388. The Court struck down the ICC's award of reparations based on new finding as
to the reasonablencss of rates that were the subject of a prior rate reasonableness decision,
concluding that the ICC’s sole option was to “repeal the order as 1t affected future action, and
substitute a new rule of conduct . . ., but this was obviously the hmit of its power.” /d at 389.

Finally, the Board’s own rules governing the reopening of rate decisions expressly
provide that a new decision on the reopening of a record can only have cffect from the date of
the reopening. As the Board stated in its decision in Ex Parte No 657 (Sub-No. 1), a reopening
“transforms the ratemaking nto a functionally prospective process.” Major Issues in Rail Rate
Cuses at 74 (internal quotation marks omitted). Ciling Arizona Grocery, the Board expressly
stated that “the lawfulness of rates . . . cannot be challenged with respect o traffic that has
moved prior to the date of a reopening.” /d. at 73.

The Board described the supplemental proceeding as a “reopening of the record.™
September 2007 Decision at 20. Under the established principles of Arizona Grocery, and the
Board's rules governing reopenings which are based on Artzona Grocery, the effect of any
decision 1n this rcopening must be limited to the time period after the Board 1ssued ity September
2007 Decision, which established that the challenged rates were, as of that time, lawful rates. No
reparations can be awarded for movements occurring before the datc of the September 2007

Decision.



2. If the Board Were to Consider the September 2007 Decision as Merely a

Preluninary Decision, then the Three-Year Rule Would Require Dismissal
of the Casc.

Congress has provided that “1t 1s the policy of the United States Government . to
provide for the cxpeditious handling and resolution of all proceedings required or permutted to be
brought under this part.” 49 U $ C. $10101(15)* To enforce this policy, Congress imposed
strict time limits on STB proceedings. Section 11701(c) of Title 49 provides:

A formal investigative proceeding begun by the Board under
subsection (a) of this section 1> dismissed automatically unless 1t 1s
concluded by the Board with admunistrative finality by the end of
the third year after the date on which 1t was begun

The SAC proceeding below was begun under subsection (a) of 11701 when WFA filed its
complaint on Qctober 19, 2004, and the STB's imnvestigation commenced on that date. See 49
C.F.R. §1111.8. The STB 1ssued the September 2007 Decision on the merits of WFA"s
complaint one month short of the expiration of the statutory three-year period. In issuing its
September 2007 Decision, the STB complied with the governing statute by resolving the dispute
imtiated by WFA's complaint within three years of the imtiation of the rate reasonableness
mvestigation. That decision concluded that WFA/Basin had fatled to demonstrate that the
challenged ratcs were unreasonable, thereby establishing that the rates were lawful rates as of
September 2007.

As noted above, it is clear from the September 2007 Deciston itself that the Board

conclusively resolved the question whether WFA/Basin had shown, on the record pending before

¥ Congress’ msistence on expedition in regulatory proceedings 15 n part linked to
Congress’ efforts to deregulate railroad markets and “to allow, to the maximum extent possible,
competition and the demand for service to establish reasonable rates for transportation by rail.”
49 U.S.C. §10101(1). Regulatory proccedings — particularly rate reasonableness challenges -
can severely inhibit a railroad’s rate setting wnitiative while a case 1 pending. and Congress
sought to mimimize that regulatory interference 1n transportation markets.
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the Board. that the challenged rates exceed a recasonable maximum rate. While the Board
reopencd the record to give WFA/Basin the chance to file additional evidence, the conclusions
reached in the September 2007 Decision were not preliminary or tentative. ' If WFA/Basin had
choscn not to pursue a rcopening. the Board would have terminated the procecdings

If the September 2007 Decision were construed to represent the tentative or preliminary
conclusions of the Board. then the proccedings would have to be disnussed under the statutory
three-year rule. The statute unambiguously provides that a proceeding that is not “concluded by
the Board with administrative finality by the end of the third year aftcr the datc on which it has
begun™ must be “dismissed automatically.” 49 U.S.C. §11701(c). BNSF does not believe that
the three-year rule requires automatic dismissal of the reopening because the Seprember 2007
Decision was a {inal resolution of the rate reasonableness 1ssue as of that date, subject to a
rcopening of the record and a possible modification of the decision going forward. But if the
Board were to conclude that the Seprember 2007 Decision had no legal effect, then the three-ycar
rule would require dismissal.

The Board has taken the position that the three-year rule does not apply to rate
reasonableness cases. In response to BNSF's Response of Movant-Intervenor BNSF Railway
Company To Respondent Surfacc Transportation Board's Motion To Dismiss, filed in Western
Fuels Ass’n, Inc. & Busin Elec. Power Coop.. Inc. v. STB, No. 08-1167 (D.C. Cir ), the Board
argued that the statutory three-year rulc applies “only to Board-nitiated investigations and not (o

investigations imtiated upon complaint.” Board's Reply in Support of Its Motion to Dismuss,

% The Board has 1ssued preliminary, non-tinal decisions 1n other SAC cases. and the
contrast between thosc preliminary decisions and the September 2007 Decision 1s striking. See,
e.g., Otter Tail Power Co. v. The Burlington Northern und Santa Fe Railway Co., STB Docket
No. 42071, slip op. at 1 (STB scrved Dec. 13, 2004) (instructing the partics to file supplemental
cvidence without deciding the merits of the shipper’s rate reasonableness claims).



No. 08-1167, at 4 (filed June 26. 2008) (“Board’s Reply”). The Board's strained statutory
interpretation 1s contrary 1o the plain and unambiguous text of the statute. The Board reasons
that the phrase “formal investigative proceeding™ used in Section 11701(c) should be read to
include only Board-initiated investigations and not to include investigations initiated upon
complamt. But that intcrpretation defies the plain language in the statute. Section 11701(c) on
its face applies to formal investigations “begun under subscction (a)” of Section 11701. The
only investigations that may be “begun under subsection (a)” are ivestigations begun by the
filing of a complaint. To the cxtent the Board has any authority under the existing statute to
begin investigations on ils own 1nitiative, those investigations would be “begun under” other
sections of the statute. The investigation in this case was begun under Section 11701 by
WFA/Basin's filing of a complaint, and the three-ycar limitation applied to that investigation.
The Board met the statutory requirement by ruling in the Seprember 2007 Decision on the
lawfulness of the challenged rates as of that point in time

The Board also suggested 1n its Reply in Support of its Motion to Dismss that
application of the three-year rule in rate reasonableness cases “would produce seemingly
unconstitutional results, as the government may not deprive a person of a property interest
without due process of law.” Board’s Reply at 8. But WFA/Basin clearly were not deprived of
due process in this case. WFA/Basin had a full opportunity to submut evidence purporting to
demonstrate that the challenged rates were unreasonable, and they obtained a fully reasoned
decision from the Board disposing of every claim they made in support of their rate
rcasonableness allegation. If the Board had terminated the proceeding with the September 2007
Decision - as 1t should have done — there would clearly be no basis for claiming any due process

violation. WFA/Basi had a full opportunity 1o prove its case and it failed to do so. No
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constitutional 1ssue would arise from a dismussal of the proceedings at this time under the three

year rule.

3. Apart from Legal Considerations, Fairness Requires that any Decivion be
Given Only Prospecuve Effect from the Date of the September 2007

Decision.

The Board has broad discretion in deciding whether to award reparations in rate
reasonableness cases. The statute provides the Board with authority to establish maximum
rcasonable rates but leaves the Board with discretion to exercise that authority: “When the
Board, after a full hearing, decides that a rate charged or collected by a rail carrier for
transportation . . . does or will violate this part. the Board may prescribe the maximum rate,
classification. rule, or practice to be followed.” 49 U.S.C. § 10704. The agency and the courts
have repeatedly acknowledged that the Board’s authority to award reparations 15 permissive, not
mandatory. See Potomac Elec. Power Co. v. Penn Central Transportation Co.. 359 1.C.C. 222,
241 (1977) (“The issue of reparations 15 addressed to our discretion and we may deny reparation
even though a rate is unreasonable when there s good and sufficient reason for doing so. We do
not deem it appropnate to award reparations in this proceeding . . . The rate prescription is only
for the future.™); Genstar Chemical Ltd. v. ICC, 665 F.2d 1304, 1309 n.3 (D C. Cir. 1981) (*[I]t
would make little sense for Congress to vest in the Commission the power to fashion and provide
complcte relief m light of the statutory purposes, and yet allow the Commussion absolutely no
discretion when ordening a refund of overcharges, particularly where the award may substantially
affect the future rates, performance, and health of the industry.”).

For the rcasons discussed above, the September 2007 Decision established the lawfulness
of the challenged rates as of the datc of that decision and therefore, as a matter of law, no

reparations can be awarded for movements occurring before the date of the September 2007



Decision. But even if the principles of Arizona Grocery did not preclude reparations for periods
before the datc of the September 2007 Decision, the equities 1n this case would justify such a
limitation on reparations.

WFA/Bastn already had a full opportunity to submit SAC evidence showing that the
chalienged rates were unreasonable. In presenting that evidence, WFA/Basin pursued a litigation
strategy 1n which their SAC results were heavily dependent on disproportionately favorable
revenue allocations created by the MSP methodology. Bul as the Board noted, WFA/Basin
either knew or should have known that the Board had concerns about the shortcomings of MSP
and that the Board was open to replacing that methodology with a more accurate methodology.
When the Board adopted the density-based ATC methodology, WFA/Basin's litigation gamble
failed. The Board's cstablished practice would have precluded WFA/Basin from immediately
refiling SAC evidence after losing their first case. BNSF Ry. Co. v. STB, 403 F.3d 771, 778
(D.C. Cir. 2005) (**|Wihen a matter has been once fully considered and decided it must be
regarded as settled unless 1t appears from new facts presented that the Commission was
wrong.'") (quotng Traugott Schmidt & Sons v. Michigan Central R.R., 23 1.C.C. 684, 685
(1912)); see aiso PPL Montana, LLC v. STB, 437 F.3d 1240, 1247 (D.C. Cir. 2006).

Even if faimess considerations justified the Board’s decision to make an exception to that
practice 1n this case, fairness does not require that any reparations be awarded for the time period
preceding the reopening of the record. In fact, awarding retroactive reparations to WFA/Basin
for the period covered by ity prior evidence would reward WFA/Basin for the nisky litigation
strategy 1t unsuccessfully pursued in its first SAC case. It would be perverse to award
reparations on pre-September 2007 movements and climinate all consequences of WFA/Basin's

unsuccessful attempt to game the Board's existing SAC methodologies.



It would be especially mappropriate to award WFA/Basin reparations back to the filing of
their mitial SAC evidence in light of the fundamental changes WFA/Basin made on reopening to
their SAC assumptions. As discussed above 1n Section 1.B, WFA/Basin did not even try to file
evidence consistent with the approach taken in their original case, but rather they abandoned the
basic SAC assumptions made in their onginal evidence and replaced those assumptions with
entirely new ones. Even if the Board had originally been inclined to treat this reopening as
merely a continuation of WFA/Basin"s onigmal casc. with retroactive effect, 1t would make no
sense for the Board to treat WFA/Basin’s fundamentally different SAC case on reopening as a
mere continuation of their oniginal SAC case. If the Board does not reject WFA/Basin's ncw
evidence altogether on grounds that 1t exceeds the scope of this limited reopening, 1t should
nevertheless treat the new evidence as the equivalent of a new SAC case with prospective effect
only from the date of the September 2007 Decision. In effect, WFA/Basin have abandoned their
original SAC assumptions. thus making 11 appropnate to treat the September 2007 Decision as a
final resolution of their onginal SAC claims. Any reparations that would be appropriate under

the new SAC cvidence should apply only to traffic moving after the date of the September 2007

Decision.

Moreover, fairness to BNSF would justify limiting any reparations to the period after the
date of the September 2007 Decision. Unsuccessful complainants in rate cases are not generally
permutted to refile SAC evidence, as noted above. This longstanding practice reflects a policy
that there should be a period of repose when a railroad prevails in a rate reasonableness case. As
the Board noted 1n its notice of proposed rulemaking 1n Ex Parte No. 657 (Sub-No.1), it is
appropriate for the Board 10 “protect railroads from the threat of repetitive litigation by

unsuccessful Iitigants who can demonstrate no more than a desire to make a better ciase.” Notice



of Proposed Rulemaking, Major Issues in Rail Rate Cases, shp op. at 37 (STB served Feb. 27,
2006) The D.C. Circuit has cndorsed the Board's policies of repose and finality, upholding the
Board's practice not to allow “*a disappointed party to revise its case in responsc to [the Board's|
rulings, |because] therc could be no end 1o an administrative proceeding.’” PPL Montuna, 437
F.3d at 1247 (quoting PPL Montana, LLC v. Burlington N & Santa Fe Rv. Co.. STB Docket No
42054, (STB Served Mar. 21. 2003)).

Even if the Board docy not consider the three-year rule binding on its investigations into
the reasonableness of rates, 1t 15 clear that the three-year rule expresses a strong policy of
protecting railroads {rom the burdens of protracted [itigation and the uncertainties that exist
while litigation 1s pending. Other statutory provisions express a similar policy. See 49U S C.

§ 10101(15). Thus, whilc the Board allowed WFA/Basin the chance to reopen the record
immediatcly after the September 2007 Decision and 1o file new SAC cvidence, the Board should
give cffect to the policy of repose and limit any award of reparations to the period after the
September 2007 Deciston. The Board's finding in the Seprember 2007 Decision that WFA/Basin
had failed to demonstrate that the challenged rates exceed a reasonable maximum rate should
lead the Board to limit any reparations for the ime period covered by that decision even if the
Board incorrectly concluded that Arizona Grocery does not prohibit reparations on the facts of

this case.

J. IF THE BOARD PRESCRIBES A RATE, IT SHOULD LIMIT THE RATE
PRESCRIPTION TO 10 YEARS.

In Major Issues in Rail Rate Cases, the Board concluded that rate prescriptions 1n cases
involving the SAC methodology should be limited to 10 years. The primary reason for limiting
rate prescriptions to 10 years was that “incvitable and substantial changes in circumstances”

gencrally render obsolete the assumptions underlying the results of a SAC analysis long before
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the 20-year DCF analysis period has ended. /d. at 62. In addition, the Board reasoned that
shorter rate prescription periods arc more consistent with the statutory policy to “foster the
railroads’ ability to cstablish reasonable rates and mimmize Federal regulatory control.”™ /d. at
65.

The Board also decided. however, that 1t would apply a 20-year DCF analysis period in
this case, and if necessary, prescribe rates for the 20-year DCF peniod. The Board reasoned that
1t was appropriate to use a 20-ycar period 1n this case because the complainants had already
designed their SARR to accommodate projccted traffic growth over a 20-year period. In the
September 2007 Decision, the Board therelore applied a 20-year DCF analysis, although it found
that the challenged rates did not exceed reasonable maximum rates and thereforc the Board did
nol prescnibe rates for any period.

The rationale for using a 20-ycar analysis period no longer applics in this round of SAC
evidence. The SARR posited by WFA/Basin in therr onginal SAC ecvidence was a high-volume,
high-density railroad wherc the amount of track and yard facilities required by the SARR was
sensitive to the peak year volumes on the SARR. But WFA/Basin’s new SARR has far less
traffic than the prior SARR and most of the traffic growth on the new SARR occurs in the first
10 years of the SARR.!' WFA/Basin's new SARR 15 a single-track railroad with minimal
facilities. A shght reduction 1n the peak year traffic volume would not justify a change 1n the
SARR’s facility requirements and 1t would make no difference in the operations of SARR trains.
Moreover, the concerns that led the Board to limit rate prescriptions to 10 years in Ex Parte No.
657 (Sub-No.1) have become cven more acute in the last few years, particularly 1n rate

reasonableness cascs involving coal transportation. Environmental issues are creating substantial

' SARR traffic volumes increase by just over a million tons between 2014 and 2024 (less
than 2%). increasing from 67.4 million tons to 68.5 mullion tons. See Section 11LH.4.



uncertainty with respect to long-range coal forecasts, and some forecasts predict significant

drops In coal smpments out of the PRB over the next decade and a half, See Section I11.H.4.

K. CONCLUSION

The Board should reject WFA/Basin's supplemental evidence on grounds that it exceeds

the limited scope of this reopening and terminate this proceeding. 1f the Board does evaluate

WFA/Basin's evidence, the Board should make the changes described in this Reply Evidence

and Argument and find that SAC revenues do not exceed SAC costs.
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IL MARKET DOMINANCE
A. QUANTITATIVE EVIDENCE

WFA/Basin asvert that the jurisdictional threshold should be recalculated based on URCS
costs that have been recalculated to incorporate a CAPM-based cost of capital for 2004.! The
Board should reject WFA/Basin’s recalculation of the jurisdictional threshold for several
reasons.

First, as WFA/Basm acknowledge, WFA/Basin and BNSF had previously agreed on the
calculation of the jurisdictional threshold for 2004. WFA/Basin TSO Nar. at II-A-1. Since the
parties had agreed on this 1ssue, WFA/Basin arc not free to change their mind at this point and
attempt to calculate the junisdictional threshold in another manner.

Second, any attempt to revise the methodology for calculating the junisdictional threshold
is outside the scope of this limited reopening. In Western Fuels Ass'n, Inc & Basin Elec. Power
Caop v. BNSF Railway Co., STB Docket No. 42088, slip op. at 2 (STB served Nov. §, 2006)
(“November 2006 Decision™), the Board specifically prescribed the methodology to be used to
determune the jurisdictional threshold 1n this case. directing that vanable costs were to be
calculated “using the Phase 11I URCS appropriate for the historical 15sue movements already of
record (e.g., if a historical movement is 1n 2002, the 2002 Phase III URCS program should be
utilized; 1f the historical period includes 2003 movements, the 2003 Phase 111 URCS program
should also be utilized, etc.).” Pursuant to this directive, jurisdictional threshold calculations for
2004 must be baved on the 2004 Phase I1I URCS program, which uses the cost of capital
determined by the Board 1n Cost of Cupital — 2004, STB Ex Partc No. 558 (Sub -No. 8) (STB

served June 30, 2005). Similarly, jurisdictional threshold calculations for 2005 must be based on

' Although WFA/Basin do not discuss the jurisdictional threshold for 2005, they
presumably believe it should also be recalculated.
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the 2005 Phase IIT URCS program, which uses the cost of capital determined by the Board in
Cost of Capital — 2005, STB Ex Partc No. 558 (Sub.-No. 9) (STB served Sept. 20, 2006).

Third, recalculation of the jurisdictional threshold 1s outside the scope of this limited
reopening. The additional evidence called for by the Board in this supplemental evidence on the
cost of capital 1ssuc was limited to evidence relating to the proper “estimate |of} what it would
cost a SARR to raise capital.” February 2008 Decision at 6. The Board did not reopen the
record to reccive additional evidence on BNSF's cost of capital, the proper cost of capital 10 be
usced in URCS, or the proper approach to estimating cost of capital for purposes of assessing the
Board's jurisdictional threshold. The only issuc on reopening relating to the cost of capital was
the proper cost of capital 1o be used in the DCF analysis

Fourth, the limited rationale for restating the jurisdictional threshold offered by
WFA/Basin is neither compelling nor adequate. WFA/Basin offer only that recalculation is
justified becausc “CAPM produces a more accuratc estimate of rail industry equity costs than the
single-stage DCF method.” WFA/Basin TSO Nar. at [I-A-2. BNSF addresses WFA/Basin's
contentions concerning the propriety of retroactively applying CAPM in detail in Section L
With respect to the proposed recalculation of URCS costs, WFA/Basin do not even attempt to
support their assertion that the use of CAPM to recalculate URCS costs would produce superior
results. As to the years in question — 2004 and 2005 — the Board has never concluded that the
DCF-bascd cost of capital calculations werce flawed or unrchable. There is no evidence at all in
the record here or in the record of any other Board procecding that the cost of capital calculations
for 2004 and 2005 were incorrect. The question of whether to change the methodology for
calculating the industry cost of capital was not cven raised during the 2004 proceeding With

respect to 2005, the Board determined that “there was insufficient evidence in this proceeding to
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justify a departure from long-established methodology used to calculate the cost-of-equity
component "> The Board specifically declined to *hold this decision n abeyance or issue interim
cost of capital decisions while we explore this 1ssue in depth. As stated above, the record does
not support a departure at this point from our precedent without further comment and study.™
Indced, when the Board declined to change 1ts 2005 cost of capital determination, onc of

the reasons 1t cited was the need to 1ssue URCS costs to be used in other regulatory proccedings,
such as the present case. The Board clearly decided that the interests of finality and certainty
required the publication of URCS costs that would be used 1in pending cases and would not
subsequently be changed:

[ TThis cost-of-capital calculation 1s an integral component of many

other decisions the Board must make, including the revenue

adequacy dcicrmination that we must makce annually by statute It

is also a component in our Uniform Railroad Costing System,

which the Board provides to other parties for use m Pending
regulatory matters, a» well as for other private uses.

Fifth, recalculating the junisdictional threshold based on a retroactive revision to the
URCS modecls for 2004 and 2005 would be unlawful for the reasons discussed above 1n Section
.G.l.a The Board is bound by its prior, final determinations as to the railroad industry cost of
capital and 1t cannot 1gnorc those prior determinations on an ad hoc basis 1n the context of
individual ratc cases. Indeed. the legal prohibition on ad hoc departures {from the Board’s prior

cost of capital determinations 1s particularly compelling 1n the context of the Board's assessment

* Cost of Capital - 2005, STB Ex Partc No. 558 (Sub.-No.9), slip op. at 2 (STB served
Feb 12, 2007).

‘Id a5

1 1d. The Board successfully defended its decision to adhere to a DCF-based cost of
capital for 2005 on appeal. Western Coal Traffic League v. Surface Transportation Board, 2008
U.S. App. LEXIS 2770 (D.C. Cir. 2008) (per curiam).

H-3



of the junisdictional threshold. The statutory provision himiting the Board's yurisdiction to vet
maximum reasonable rates specifies that the vanable costs used 1n calculating the 180% R/VC
threshold “shall be determined only by using such carrier’s unadjusted costs, calculated using the
Uniform Rail Costing System cost finding methodology . .. ." 49 U.S.C. § 10707(dX1)(B). The
URCS cost inputs for a given year, including the cost of capital assumption, are those determined
by the Board and provided to the public If the Board were to permuit a calculation of the
Junisdictional threshold in this proceeding using something other than the 2004 and 2005 URCS
programs and inputs, il would be calculating the jurisdictional threshold in a manner contrary to
the statute,

For all of these reasons, variable costs should be calculated using the version of URCS
for the pertinent year as published by the Board. This was the methodology that the parties were
previously instructed to follow and it would be improper to depart from this methodology in this

reopening.

B QUALITATIVE MARKET DOMINANCE

There 1s no dispute between the parties concerning qualitative market dominance.



ITII. STAND-ALONE COST

A. TRAFFIC GROUP

1. Stand-Alone Railroad Traffic

The Board’s September 2007 Decision offered WFA/Basin the opportunity “to modify 1ts
SAC presentation 1n hight of the new revenue allocation methodology.™ September 2007
Decision, a1 20. The Board cxpresscd concern that WFA/Basin *“included n its traffic group
considerable traffic offering limited revenue contribution™ that it might not have included had it
realized that the Board would apply ATC to determine cross-over revenues. /d. The Board
directed that WFA/Basin would be permitted to “increase or decrease the traffic group, change
the configuration of the LRR, and submit evidence on all related 1ssucs . . |but| neither party
will be allowed 1o use this reopening of the record to relitigate unrelated issues.” Id. In
subsequent decisions, the Board reiterated the narrow scope of the opportunity it had provided
WFA/Basin for submitting supplemental evidence. March 2008 Decision at 2 (**We therefore
offered WFA the opportunity to redesign the LRR for the imited purpose of addressing the new
revenue ullocation procedure and to submut supplemental evidence based on that redesign™)
{cmphasis added), February 2008 Decision at 7 (“our 1ntent [1s] that the record be reopened and
the SAC analysis revised only 1n so far as approprate to reflect and respond to the change 1n
revenue allocation procedure for cross-over traffic™); id. at 8 (“This 1s not an opportumty to
submit a ncw casc, but mnstead 15 an opportunity to allow WFA to modify its SAC presentation 1n

light of the new revenue allocation methodology™). Clearly the Board recogmzed that it would
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be inappropnate to permit WFA/Basin, having lost once, to start over with the solc objective of
improving the outcome.’

BNSF argued in its petition for reconsideration. and still believes despite the Board's
contrary determination, that the Board’s desire to give WFA/Basin another chance to submut its
casc was material error. The original WFA/Basin traffic selection was specifically designed 10
take unfair advantage of the MSP revenuc allocation. When the Board adopted ATC to prevent
precisely the type of gaming in which WFA/Basin had engaged, WFA/Basin's gamble failed and
the Board found that BNSF’s rates were rcasonable. Unfortunately, the Board's decision to give
WFA/Basin an opportunity to supplement its evidence 1n the interest of “fairness™ has been
transformed by complainants into nothing more than a new opportunity for gaming. As the
discussion below demonstrates, WFA/Basin have fully exploiled the Board's offer. WFA/Basin
have effectively submitted an entircly new case — flouting the Board's direction that evidence
was supposed to be submitted for very himited purposes — by introducing (1) a radically different

traffic group designed not to respond to the impact of the Board's adoption of ATC but instead to

' The Board recognized the need to protect railroads from repetitive hitigation by shippers
whose rates had been found reasonable mn the notice instituting the Ex Parte No 657 (Sub-No.1)
rulemaking. The Board stated that because its rulec would place

limits on a shipper’s abulity to file a new complaint, this proposal
would protect railroads from the threat of repetitive litigation by
unsuccessful litigants who can demonstrate no more than a desire
to make a better cave. The nced for some repose in rate
mvestigations reflects “the sound and obvious principle of judicial
policy that a losing litigant deserves no rematch after a defeat
fairly suffered. . . . Astoria Fed. Sav. & Loan Ass'n v. Solimino,
501 U.S. 104, 107 (1991). Otherwise, the resources of this agency
would be drained with ratc disputes resisting resolution Id. at 107-
08.

Major Issues in Rail Rate Cases, STB Ex Parte No. 657 (Sub-No.1), slip op. at 37 (STB scrved
Feb. 27, 2006).
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manipulate the rate prescription that emerges from application of MMM, the Board's newly
adopted rate prescription methodology: and (2) a stand-alone railroad configuration that extends

well beyond the 1ssuc traffic route that characterized their carlier submissions in this procccdmg.2

a. WFA/Basin's Modified Traffic Group

In the prior iterations of this case, WFA/Basin included m the LRR"s traffic group nearly
all of the coal that BNSF originates in the PRB  The LRR considered by the Board in its
September 2007 Decision would have transported coal to 76 power plants for 37 shippers,>
handling more than 219 million tons of coal n its last full year of operations, 2023.* The LRR
assumed that the traffic in the traffic group would use the same facilities that the traffic uses m
the real world. WFA/Basin cxplicitly elected not to include rerouted traffic in their prior
submissions, stating that they wished (o avoid the complex issues that had been raised by
reroutes in other recent cascs.’

The new LRR serves only 21 shippers with deliveries to only 24 power plants.® It will
transport only 68 3 mullion tons 1 2023.” less than a third as much as the prior version of the

SARR Most notably, whereas the prior SARR had no rerouted traffic, 29% of the traffic on the

? In contrast to the prior SARR, the new SARR 1s highly dependent upon transportation
services provided on those portions of the SARR not used by the 1vsue traffic. For example 37%
of the ton mules traveled on the reconfigured SARR are generated over the Wendover to
Northport segment that is not used by the issue traffic. See BNSF TSR workpaper “northport
tonmiles.xls.™

 WFA/Basin TSO Nar. at 1-6.

4 September 2007 Decision at 30,

5 See WFA/Basin Opening Nar. at I-13.

® WFA/Basin TSO Nar. at 111-A-1

7 WFA/Basin TSO Nar. at 11I-A-2.
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new SARR 1s highly-rated rerouted traffic that, in the real world, shares mimmal facilities with
only a portion of the issue traffic. Moreover, this rerouted traffic accounts for a disproportionate
37% of thc SARR’s revenues.®

WFA/Basin do not attempt to explain how their radically altered traffic group responds to
the Board’s adoption of ATC, other than 1o note that they “revised the LRR's configuration 1o
maximize the LRR’s revenues and mimmize its costs under the Board's new ATC method . . . ™°
The Board's jusufication for allowing WIFA/Basin an opportunity to modify their traffic group
and submt new evidence was that “[u]sing ATC rather than MSP changes the incentives for a
shipper in the selection of the traffic group to be used.” As its citation to PPL Montana, LLC v.
The Burlington Northern and Santa Fe Ratlway Co., 6 S.T.B. 752 (2003), indicates, the Board
sought to provide WFA/Basn an opportunity to modify 1ts traffic group to respond to changed
incentives introduced by ATC. not to submit a new case bascd on a de novo determination of the
traffic group.'® In particular, the Board noted that the onginal traffic mcluded “considerable

traffic offering limited revenue contribution . . But under ATC, WFA might not have imcluded

all that traffic or might have changed the configuration of the LRR." September 2007 Decision

® See Exhibit 1ILA-1. For purposes of this filing, two of the movements 1dentified by
WFA/Basin (TSO Nar. at [1I-C-27) should not be regarded as reroutes. These are the {

} In each case, the vast majority of the coal for those
ongimn/destination pairs uses the routing specified by WFA/Basin in its TSO.

Y WFA/Basin TSO Nar. at I-6

10 See February 2008 Decision at 3 n.3. In PPL Montana, the Board denied PPL the
opportunity Lo add back to a segment of the SARR traffic that PPL had previously agreed should
be dropped. PPL contended that it would not have dropped the traffic had it known that the
Board would adopt a new internal cross-subsidy test. The Board responded that the cross-
subsidy test did not change PPL’s incentives with respect to the traffic 1t had dropped: “PPL had
cvery incentive from the outset of the case to maximze revenues for the WMCRR as a whole,
and one way to do this would be to keep joint-line traffic on the WMCRR system for the greatest
percentage of the haul possible.” 6 S.T.B. at 760.
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at 20. Clearly the Board anticipated that WFA/Basin might wish to drop some unprofitable
traffic because ATC had changed the incentive to carry that traffic.

WFA/Basin, however, went well beyond dropping non-compensatory traffic.
WFA/Basin extended the network to Northport from Wendover, adding 92 new route miles to
the SARR, an increase of 42% in total route miles.' WFA/Basin rerouted approximatcly 19
mullion tons for 5 shippers to make use of the much longer network configuration. The rerouted
traffic moves at R/VC ratios well above those exhibited by much of the traffic that actually
shares the facilitics that comprise the issue traffic route in the real world.'? At the same time that
it added highly-rated rerouted traffic, WFA/Basin dropped an cquivalent volume of traffic that
moves over the SARR roule in the real world cven though that excluded traffic would have
offercd the SARR positive contribution, as explained m Scction 111.A.3 d below."? Building out
to Northport and rerouting the traffic was not a response to new mncentives crealed by the
adoption of ATC.

As Table IIL.A-1 below demonstrates, WFA/Basin had the opportunity and incentive to
reroute traffic under MSP, but they chose not to do so. The Board's adoption of ATC did not
crcate a new incentive to reroute traffic. Under either MSP or ATC, WFA/Basin would have

substantially increased the revenues that the SARR would eamn on the traffic it has now decided

I See WFA/Basin TSO workpaper
“TRACK_MILES_WORKSHEET_WFA_3rd_Supp xls.” worksheet “Route Miles 3rd Supp™
(showing SARR added 92 route miles); September 2007 Decision a1 25 (prior SARR had 218
route miles).

' In ts opening filing, WFA/Basin touted its choice not to nclude rerouted traffic: “By
having no rc-routes, WFA/Basin moot an issuc that has complicated many recent SAC cases.”
WFA/Basin Op. Nar. at I-13  WFA/Basin's choice to reverse coursc and mtroduce the
complication of rerouted traffic at this late stage 1n what was supposed to be a limited submission
of new evidence strongly suggests ulterior motives

1 See Exhibit I1LA-2.
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to reroute by handling that traffic over the 1vsue traffic facilitics rather than on the real world
route of movement. Indeed, the SARR would have camed more revenues on the rerouted traffic
under MSP than it now is assumed to earn under ATC, as shown in Table II1.A-1 below. The
Board's adoption of ATC made building out and rerouting this traffic /ess attractive than had

been the case under MSP by providing the SARR with less revenucs, not more:

Table TTLA-1
2005 SARR Revenues for WFA Re-Routed Cross-Over Traffic'?

Total $ in | Difference
Millions from MSP
MSP $40.6 -
ATC (Modified
Formula) $37.7 ($2.8)
ATC (Original
Approach) $36.7 {S3.8)

Ay the Table shows, the SARR receives a lower revenue division for these moves under
ATC than 1t would have had MSP been applied. In other wordy. WFA/Basin had a stronger
incentive to include the rerouted traffic and build out to Northport in their original case when
MSP might potentially have applied than they do now that ATC has been adopted. In the words
of PPL Montana, WFA/Basin “had every incentive from the outset of the case” to make the
rerouting and buildout choice they are making now. As they failed to make the choice at the
appropriate time — when they submitted their opening evidence — they cannot be allowed
belatedly to make that choice now.

Rerouting the Jeffrey traffic 1s obviously not a response to new incentives created by the
adoption of ATC. The SARR now takes the Jeffrey traffic all the way to the interchange point

with Union Pacific at Northport, »o the movement is not a cross-over move that is subject to

14 See BNSF TSR workpaper “reroutes MSP.xls.” LRR densities were used for purposcs
of this calculation.
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ATC WFA/Basin could have obtained BNSF's full revenues on Jeffrey in their original SAC
casc by rerouting the movement or by building out to include the facilities used by Jeffrey in the
real world. but they chose not to handle Jeffrey as a local movement on the SARR. The same
opportunity and incentives to take the full BNSF share of revenue for the Jeffrey movement
existed at the ime WFA/Basin filed their opening evidence in 2005. Morcover. the Board's
adoption of ATC did not make the Jeffrcy movement unprofitable as cross-over traffic.'”’ Under
ATC, Jellrey produces almost the same relatively high R/VC as a cross-over movement as it
does on the end-to-end BNSF segment from the PRB to the Northport interchange. Since Jeffrey
would sull be highly profitable under ATC as a cross-over movement. the rerouting of Jeffrey to
obtain BNSF’s full sharc of revenue on that movement 1s merely an attempt by WFA/Basin to
improve their SAC results using assumptions they could have uved in their original SAC
evidence. The Board should not allow such a misuse of this limited reopening.

WFA/Basin make no atiempt to justify their decision to reroutc high rated traffic that
moves for much of its journey over facilities that 1t does not sharc with the issue traffic mn the
real world. Morcover, as discussed below, WFA/Basin usc that rerouted traffic to replace other
profitable traffic that does share facilities with the 1ssue traffic. Complainants do not cxplain
how this manipulation of the traffic group assists 1n 1dentifying cross-subsidies or mefficiencies
which the SAC test 15 supposed to 1dentify. Complamants do not contend, for example, that
excluding profitable traffic and substituting highly rated rerouted traffic 1s intended to address
incfficiencies in BNSF's coal network configuration and PRB operations. In Texas Municipal
Power Agency v. The Burlington Northern and Santa Fe Railway Co., 6 S.T.B. 573, 591 (2003),

the Board held that whether rerouting 15 permissible depends on:

'S See BNSF TSR workpaper “Jeffrey RVC.xls.”
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(1) a factual assessment of whether the transportation necds of the
shipper would be met by the SARR and (2) a more fundamental
consideration of whether the underlying purpose and objectives of
the SAC test would be met.

WFA/Basin do not cven address the second factor. and there 1s no indication that the reroutes are
intended to further legitimate SAC objectives. In Ex Parte No. 646, the Board recognized that
the legitimate SAC objective served by permitting complainants to group traffic and posit SARR
configurations that differ fron the real world railroad was to “to detect and eliminate the costs of
inefficiencics 1n a carrier’s investments or operations.” Simplified Standards for Rail Rate Cases
at 13.

WFA/Basin say not one word about how the changes to 1its traffic group or the SARR's
configuration would address alleged inefficiencies in BNSF's network or operations. They have,
thercfore, failed to satisfy the burden of proof on the second prong of the reroute test set out n
TMPA. In fact, BNSF operations in the PRB arc already highly efficient, so 1t is difficult to see
how WFA/Basin's traffic substitution and rerouting could be intended to rectify some sort of
built-in nefficiency. WFA/Basin have not sought to increase densities or make other changes of
the type that would be expected to increasc the efficiency of a SARR and allow it to take
advantage of economies of scope and density. Instead, WFA/Basin have simply substituted one
group of high rated traffic that does not use the posited facilities 1n the real world for another.
lower rated group of traffic that does usc those facilities. The rerouting cannot be explained as
an attempt to further legitimate SAC objectives; 1t is purcly a revenue grab.

The difference between the profitable but excluded real-world traffic and the rerouted
traffic that WFA/Basin used in 1ts place 15 that the rerouted traffic moves at sigmficantly higher
R/VCs than the excluded traffic. As described below. substituting rerouted traffic with a higher

R/VC nto a traffic group n place of lower R/VC traffic that actually uses the issue traffic routc
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has a significant impact on the application of MMM. which would apply if the Board concluded
that a rate reduction 1s 1n order. It is the impact on MMM, and not any change in circumstances
crcated by ATC, that led to the reconfiguration of the SARR and the changes in the composition

of WFA/Basin's proposed traffic group.

b. Gaming of MMM Through Traffic Sclection

In Ex Parte No. 657 (Sub-No.1} . the Board focused on a defendant railroad’s supposed
incentive to “game™ the setting of 1ssuc traffic rates under the previously used percent reduction
method for sctting rates when SARR revenuces exceeded SAC. But the Board also expressed
concern that the percent reduction method for setting maximum reasonable rates was subject to
gaming by shippers through their selection of a traffic group. The Board indicatcd that a shipper
could inappropriately game the SAC outcome by loading the traffic group with highly-rated
traffic. Thas could create the appcarance that a reasonable rate was unrcasonable, result in
mappropriatcly large rate reductions, and “could encourage a shipper to challenge a reasonable
rate by grouping 1ts traffic with other traffic charged high rates.” Major Issues in Rail Rate
Cases at 11.

WFA/Basin’s TSO evidence demonstrates that a similar type of shipper gaming of the
SAC test that concerned the Board wath respect to percentage reduction 1s possible under MMM.
WFA/Basin sought to game MMM by grouping the Laramie River traffic with traffic that
exhibits relatively high R/VCs. Indecd. WFA/Basin's new SAC evidence 1s a more egregious
form of the gaming cited by the Board, becausc it is accomplished by dropping traffic with lower
R/VCs that moves over the SARR route 1n the real world and substituting rerouted traffic (that
makes only minimal use of the issue traffic route 1n the real world) that exhibits much higher

R/VCs. By creating a traffic grouping with an artificial concentration of high R/VC traffic and
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eliminating profitable but lower R/VC traffic. WFA/Basin arc able to increase the rate reduction
resulting from application of MMM. This 1s prcciscly the type of gaming that the Board
idenufied as a concern under the prior rate reduction methodology.

The following tables demonstrate how WFA/Basin's gaming technique works. In Table

I11.A-2, the MMM results for a SARR with three shippers are shown.

Table IILA-2
Sample MMM Rate Reduction

Shipper Shipper Issue
A B Traffic  Totals
Rate/Ton $10.00 $800 | $13.00
VC/Ton $3.00 $3.00 $3.00
RNVC 3.33 2.67 4 33
Tons (M) 2 2 2
Revenue (M) $20 516 $26 $62
SAC Requirement (M) $57
Starting MMM R/VC Cap 3.17
MMM R/VC Cap After lteration 333 267 3.50 3.50
Maximum Rate $10.00 $8.00 | $10.50
Revised Revenues (M) $20 $16 s21 867
Rate Reduction % 0% 0% 19%

In this example, the SARR gencrates 85 million in excess revenues. The average R/VC required
for the SARR to preciscly camn its SAC is 3.17, but Shipper B has an R/VC lower than this
average and Shipper B's rate cannol be increased to produce a higher R/VC. The revenuc
shortfall for shippers with below average R/VCs must be made up for by shippers with above
average R/VCs. In this case, the break even pont for the SARR that produces the SAC
Requirement 1s an R/VC of 3 50. As the 1ssue traffic 1s the only shipper with a starting R/VC

above that level, it is the only shipper to receive a rate reduction.'®

' The average R/VC required by the SARR 1s determined by dividing SAC ($57 million)
by the total vanable costs (6 million tons at $3.00 per ton equals $18 mullion). The iteration used
to calculate the final cap for rates on the SARR stops at the point where the SAC just breaks
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In Table IIL.A-3. Shipper C has been substituted for Shipper B. Shipper C has the same
variable costs and tonnage as Shipper B. but pays a rate that produces a higher R/VC. This
higher R/VC 1» still below the average for the SARR.

Table IIL.A-3
Sample MMM Rate Reduction with Substituted Traffic

Shipper Shipper Issue
A C Traffic  Totals
Rate/Ton $10.00 $900 $1300
VC/Ton $300 $300 $3.00
RNVC 3.33 3.00 433
Tons (M) 2 2 2
Revenue (M) $20 $18 $26 $64
SAC Requirement (M) $57
Starling MMM R/VC Cap 3.17
MMM R/VC Cap After Reration aza2s 3.00 3.25 3.25
Maximum Rate $975 $9.00 $9.75
Revised Revenues (M) $195 $18 $19.5 857.00
Rate Reduction % 3% 0% 25%

As the table demonstrates, substituting the higher-rated Shipper C for Shipper B produces a rate
reduction for Shipper A where none was required before, and increases the rate reduction for the
issue traffic. Ironically. under MMM the traffic that actually creates this result — the Shipper C
traffic — receives no benefit from the SARR's incrcased revenues because it receives no rate
reduction at all. Substituting Shipper C with its higher R/VC reduccs the revenue shortfall from
shippers with below average R/VCs that must be made up by higher rated traffic and therefore

permits a greater ratc reduction for that higher rated traffic.'” The mcreased rate reduction for

even. Here, the maximum contribution from Shippers A and B 1s $36 million, so the issue traffic
must contribute $21 mithion. This equates to an R/VC of 3.50 ($21 nullion in revenue divided by
$6 million in vanable costs).

"7 Shipper C provides $2 million more 1n revenucs 1n this cxample than Shipper B
provided in the original example. As a result, there 15 less revenuc shortfall to be made up by the
remaining shippers  In Table IILA-2, Shipper A and the issue tratfic needed to gencrate a total
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the issuc traffic, and the new rate reduction for Shipper A, are not the result of any fundamental
change in the SARR. [t carries the same amount of traffic, and has the same SAC Requirement.
total vanable costs, and average R/VC. The only difference 1s that a shipper with a higher R/VC
was substituted for Shipper B n the first table. Under MMM, a rate reduction can be
manufactured by a complainant by manipulating the distribution of R/VCs through choicc of
traffic group — the very sort of tactics that the Board charactenized as “gaming” in the Ex Parte
No. 657 (Sub-No.1) decision

These examples demonstrate that MMM presents a mismatch between the incentives of a
hypothetical railroad n a contestable market and those of a complaining shipper secking to
maximize the rate reduction for the issue tariff. A hypothctical railroad with a given capacity 1s
indifferent to the distribution of R/VC ratios within 1ts traffic group (assuming that all traffic 1s
compensatory). The hypothetical railroad will be able to earn precisely its stand-alone costs and
no more, thus 1t does not matter to the ratlroad whether the revenuc comes mostly from a few
shippers with high R/VCs or is more evenly distnibuted across the traffic group. By contrast. a
complainant sceking a rate reduction cares very much what the distribution of R/VC ratios 1s.
Indeed, a complainant like WFA/Basin, with traffic at the top of the R/VC scale for the SARR,
will be particularly concerned because the rate reduction the issue traffic will receive under such
circumstances is highly influenced by the array of R/VC ratios in the traffic group.
Complainant’s incentives under MMM can lead, as they did in this case, to a contnived traffic

selection designed to maximze the ratc reduction for the issue traffic.

of S41 million 1n revenue for the SARR to break even. When Shipper C is substituted in Table
[II A-3, Shipper A and the issue traffic need only generate a total of $39 million in revenue for
the SARR to break even. The reduced revenue requirement from these shippers translates to a
greater rate reduction. SAC 1s exactly equal to SARR revenues when the R/VCs for Shipper A
and the 1ssuc traffic are capped at 3.25.
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The opportunity to game MMM through the rerouting of tratfic 1s particularly great. If
Shipper B 1s a shupper that actually shares facilities with the issue traffic in the real world and
Shipper C 1s a movement that has been rerouted onto the 1ssue traffic facilities, then the rate
reduction generated 1n Table II1-A 3 is purely the result of the artifice of rerouting. A rational
SARR would have had no reason to drop Shipper B in favor of Shipper C. The only reason to
engage 1n this strategic rerouting of traffic is to game the rate reduction methodology.

In this case, WFA/Basin also had no valid reason to drop 19 million tons of tratfic that
actually uses the 1vsue traffic facilities and replace that traffic with 19 mullion tons of rerouted
traffic. The excluded traffic clearly would have been profitable to the SARR and a rational
SARR would have included 1t in the traffic group. As discussed in more detail below 1n Scction
111.A.3.d, BNSF dcmonstrates that while the excluded traffic generates lower R/VC ratios than
the rerouted traffic, it nevertheless generatcs substantial positive contribution for the SARR.
BNSF detcrmined the amount of contribution that would have been provided by the excluded
traffic by modcling the SARR both with and without that traffic. When the excluded traffic is
added back to the SARR, the revenucs it generates exceed incremental costs by more than $180
mullion, or 30%. See Exhibit lILA-3. A rational SARR would clearly have included that traffic
in the SARR traffic group.

WFA/Basin's new SAC traffic group and configuration arc not designed to respond to the
adoption of ATC but, instead, to mampulate the application of MMM in exactly the manner
described 1n the examples. WFA/Basin dropped approximately 19 million tons of lower rated
traffic and replaced it with an equivalent volume of higher-rated rerouted traffic. This created an

artificial distribution of R/VC ratios on the SARR traffic group concentrated on high rated
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traffic. The result 1s an application of MMM that vastly and improperly increases the amount of
rate rehef that WFA/Basin claim 1o be entitled to.

WFA/Basin should not be permitted to obtain rate relief by gaming MMM. Therr
submussion of new evidence was supposed to be limited to issues created by adoption of ATC,
but they have opportunistically sought to use the Board's offer to recontigure their traffic group
to manipulate the results of MMM. As the Board said when 1t decided to adopt MMM to
eliminate the potential for gaming the percent reduction methodology, “the maximum reasonable
rate that can be charged to a complamning captive shipper should be determined by the Board
based upon the evidence and applicable precedent, not by parties™ litigation tactics.”™ Major
Issues in Rail Rate Cases a1 11. As described in Section I11.A.3.d below, BNSF believes that an
appropriate method for addressing WFA/Basin's gaming in this proceeding, absent outright
dismissal, 15 to adjust the revenues for the rerouted traffic to counteract the effort to manipulate

the R/VC ratio distribution within the traffic group.

2 LRR Volumes
BNSF docs not dispute the volumes WFA/Basin calculate for their specified traffic
group. As WFA/Basin indicate, the Board's September 2007 Decision and its workpapers

contain volumes for each of the shippers in WFA/Basin’s current traffic group.

3. LRR Revenues

a. Single-Line Revenues

The only local move on the LRR is the issue traffic. BNSF accepts WFA/Basin's
calculations of revenue for the 1ssuc traffic. BNSF notes that WFA/Basin calculated the issue
traffic revenue based on the Board's workpapers, and that the Board 1n turn accepted BNSF's

calculation of the issue traffic revenues. Seprember 2007 Decivion at 31. This fact 15 sigmficant
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because those calculations use mine-specific rates, i.e.. distinct rates for the six mines (Antelope,
Caballo, Cabalio Rojo, Cordero, Dry Fork, and Eagle Butte) from which Laramie River is
assumed 1o source coal in the SARR world.!® WFA Bauin's request that the Board prescribe a
single ratc applicable to all mine origins'® and 1ts calculation of reparations based on a single rate
applicable to all mine origmr.:" are inconsistent with the Board's decision to calculate issue
traffic revenue based on mine-specific rates. WFA/Basin’s attcmpt to game the rate prescription

and reparations through use of a single rate is addressed in detail in scction I11 H below.

b. Division Of Revenues — Existing Interchanges
The SARR that WFA/Basin originally submitted to the Board did not include any

existing interchange movements. In theirr TSO. WFA/Basin have rerouted the Jeffrey Energy
Center traffic [rom its real-world PRB-Alliance-Northport routing to move south from the PRB
over the SARR through Gucmnsey and on to mterchange with UP at Northport WFA/Basin
assert that this rerouting i1s permitted under the Board's rules and that for such interchange
movements the SARR 1 entitled to BNSFs real-world division as its revenuec.

As noted above, however, WFA/Basin's rerouting of the Jeffrey movement 1s in
furtherance of their attcmpt to game the rate prescription generated under MMM. The Jeffrey
movement 1s not cross-over traffic and therefore the Jeffrey reroute 1s not a valid response to the
Board's adoption of ATC and 15 not within the scope of the reopening that the Board permitied.

If WFA/Basin had wanted the SARR to carn BNSF's full revenues on the Jeffrey movement,

'8 See WFA/Basin TSO workpaper “STB LRR Traffic and Revenues BNSF 3-26-07
Reply_1.xls.” worksheet “MOBA_Rates.™

19 See WFA/Basin TSO Nar. at [1I-H-3.

% See WFA/Basin TSO Nar. at [11-H-4 1o I1I-H-5.
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they could have had the SARR handle Jeffrey as a local movement 1n their original SAC
presentation. The incentive to carn the full amount of BNSF's revenues existed when
WFA/Basn filed their original SAC case. But WFA/Basin chosc not to handle Jeffrey as a
cross-over movement and they should be held to that decision 1n this imited reopcning.
Moreover. WFA/Basin have madc no attempt at all to demonstrate that the rerouting of Jeffrey
serves any objective that the SAC test is designed to advance. Rerouting Jetfrey in the new SAC
presentation does nothing to help the Board determine whether the challenged rates are being
used to cross-subsidize other traffic or whether the challenged rates arc inflated due to
mefficiencies in BNSF's cxisting network. Rerouting Jeffrey 1s designed solcly to increase the
amount of the rate reduction that WFA/Basin seck.

To correct for the impact of WFA/Basin’s gaming, an adjustment to the SARR revenues
for Jeffrey and the other rerouted traffic is called for. This revenue adjustment 1s described in

111.A.3.d below.

C. Division Of Revenues — Cross-Over Traffic

BNSF does not agree with WFA/Basin’s calculation of cross-over revenues. First,
WFA/Basin inflated the revenues attributable to the SARR by making unexplained modifications
to the variable costs used in the ATC calculation. Sccond. BNSF believes that two adjustments
neced to be made to the method by which ATC calculations are made: (1) revenue divisions
should be calculated based on the incumbent’s density on the replicated segments; and (2) the
Board should return to its mitial ATC approach because the Board’s reopening of the record
gave WFA/Basin the opportunity to address the concerns that led the Board to adopt a modified
version of ATC and there 1s. therefore, no valid reason to apply modified ATC in this casc.

Finally, as with the Jefirey traffic. WFA/Basin included rerouted cross-over traffic to manipulate
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the results of the rate prescription that emerges from application of MMM. As a result, the
revenues attributable to the rerouted cross-over traffic need to be modified as discussed 1n
Sccuion 1I1LA.3.d below

n ATC revenue divisions should be calculated
using unmodified URCS for the base year.

WFA/Basin provide no detail in their narrative concerming their application of ATC to
calculate the SARR's revenue from cross-over traffic  Their entire statement on the subject 1s
that they “devcloped divisions for each cross-over traffic movement using the Board’s ATC
mcthodology as applied in the manner set forth 1n the Scptember 2007 Decision and the Board™s
accompanying electronic workpapen.™?' In fact, WFA/Basin made modifications to the ATC
calculations that are not documented. explained, or justified 1n their narrative.

A comparison of the revenues reported 1n Table I1I-A-2 on page 11I-A-4 of WFA/Basin's
TSO with the revenues reported in Table HI-H-1 on page 11I-H-2 reveals that WFA/Basin
actually relied upon SARR revenues that are approximately $19 million higher over 20 years
than those presented 1n its traffic discussion. The apparent source of the discrepancy is that
while the revenues reported in Table I11-A-2 were calculated per the Board's directive using
unadjusted URCS fixed and variable costs for the basc year,”> WFA/Basin made a different
URCS calculation for the revenue divisions on which 1t actually relied. WFA/Basin appcar to
have recalculated URCS for the base ycar using a CAPM-based cost of equity.23 The

overstatement of revenue from cross-over divisions not only inflates the apparent overcharge by

2 WFA/Basin TSO Nar. at [1I-A-3.

22 See November 2006 Decision at 3. This decision also applied to AEP Texas North Co.
v. BNSF Ratlway Co., STB Docket No. 41191 (Sub-No. 1).

23 See WFA/Basin TSO workpaper “Assumptions Behind Each WFA DCF Model.doc.™
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thc SARR but also influences the R/VC calculations for individual shippers that arc used in the
application of MMM. In this case, pushing the R/VC ratios of cross-over traffic higher by
inflating revenues increases the rate reduction received by the 1ssue traffic.™

WFA/Basin do not even mention this change in their narrative, and they make no effort to
Justify therr surreptitious recalculation of URCS for use m computing ATC divisions.
WFA/Basn are not allowed to make uncxplained modifications on opening and wait to provide
the justification on rebuttal when BNSF has no opportunity to make counterarguments. As the

Board explained when WFA/Basin attempted a similar sleight of hand earlier in this proceeding:

We did not address the merits of its new approach because WFA's
assumption conccrning debt amortization, which represented a
departure from prior Board precedent, was “buried” in a workpaper
on opening (without any supporting evidence or cxplanation to
Justify a departure) and the justification and the evidence in
support of its assumption concerning debt amortization was not
presented until rebuttal. . . . Our general rule is not to consider
evidence not presented at the correct time. We will adhere to this
policy, as it is not fair to allow a party to wait to present its
evidence until the opposing party no longer has an opportunity to
respond.

February 2008 Decision at 7 (note omitted).

Morcover, WFA/Basin should not be permitied to relitigate the settled issue of how
URCS should be calculated for the basc year in what 15 supposcd to be a limited reopening. As
discussed in Section ILA above, any attempt 10 recalculate URCS using a revised methodology 1s
outside the scope of this proceeding and would. in any case, be inappropriate  The URCS cost

inputs for a given year are determined annually by the Board and are put 10 a varicty of uses

** Tables 111.A-2 and Il A-3 demonstrate how raising the R/VC of shippers with R/VCs
below the average required for the SARR to earn 1ts SAC can produce greater rate reductions for
shippers with above-average R/VCs.
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thereafter. A retroactive modification to URCS in thiy proceeding would call into question other
determmations made by the Board in unrelated casecs.
The Board should require that ATC divisions are to be calculated using base-year

unadjusted URCS costs calculated with the cost inputs previously published by the Board.

(2) ATC should be applied using the incumbent's
densities.

In WFA/Basin's original SAC case, the question whether to use the SARR's densities or
the incumbent’s densities when applying ATC to calculate revenue divisions was not a
significant 1ssue. The LRR transported almost all of BNSF's traffic over the segments that it
replicated and there was no rerouted traffic. so the densitics did not differ materially. Now,
WFA/Basm have taken less than all the traffic that moves over the replicated lines and have
introduced rcroutes as well. As a result, BNSF’s real world densitics on the lines replicated by
the SARR are quite different from the SARRs densitics over those same lines. Based on the
Board's description of the purpose of ATC in earlier decisions in this case, BNSF believes that 1t
is more appropriate to usc the densities of the incumbent railroad for calculating ATC divisions.

One of the issucs resolved by the Board in the September 2007 Decision was whether the
ATC divisions should be basced on vanable costs “that included fictional interchanges costs
between the SARR and the residual railroad.” Seprember 2007 Decision at 12. BNSF argued
that inclusion of those costs was iappropriate becausc they were not costs actually incurred by
BNSF. and ATC was about dividing the incumbent’s relative costs between geographic line

segments.”> The Board agreed.

5 BNSF Reply Sccond Supplemental Evidence, at 4-5 (filed Mar. 26, 2007).
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The Board stated that the “purpose of the ATC revenue allocation 1s to determine how
much of the revenue that the defendant carrier collects for the total movement should be
allocated to cach scgment of the movement based on the costs that need to be recovered on cach
segment and the amount of other traffic on each segment available to share the joint and common
costs.” September 2007 Decision a1 12 Specifically, the Board quoted its decision 1n Ex Parte
No. 657 (Sub-No.1) that ATC is supposed to reflect “the carrier’s relative average costs of
providing scrvice over the two segments™ and that ATC “is keyed to the defendant carrier’s
rclative costs of providing service.” Id. BNSF's costs are detcrmined, 1n part, by the density of
the lincs over which 1its traffic moves. Rcflecting the impact of density on costs was a primary
motivation for the adoption of ATC. It would be inconsistent with the stated objective of ATC —
the allocation of revenues based on the incumbent's costs — and the need to reflect the impact of
densitics to usc the densities of the SARR rather than the densities of BNSF.*

Allowing a complainant to affect the revenue allocation by manipulating on-SARR
densitics would be a departure from the stated purpose of ATC and could reintroducc bias into

the revenue allocation. If ATC is then applied in a manncr that reflects lower-than-actual

2 In a decision scrved November 8, 2006, that apphied both 1o the instant case and to the
AEP Texas case, the Board specified that where there was rerouted traffic on the SARR,
densitics should include that traffic but should not include traffic not taken by the SARR that
moved over the SARR routc in the real world. November 2006 Decision at 3 The Board invited
the parties to “advocate alternative assumptions and submit alternative ATC calculations™ if they
disagreed with the Board's specifications. Id. at 4. As noted, the original WFA/Basin SARR did
not involve rerouted traffic or significant variations 1n density and volume from the real-world
BNSF. The Board’s instructions did not, therefore, create an 1ssue 1n the application of ATC in
the WFA/Basin case at that tme. WFA/Basin's modification to 1ts traffic, however, does
implicate the issue. BNSF believes that the Board's subsequent clarification 1n the Seprember
2007 Decision of the purpose and application of ATC with respect to excluding fictitious
interchange costs 1s correct and inconsistent with the methodology proposed in the November
2006 Decision.
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densities on thc SARR while the resaidual incumbent 1s assumed 1o continue to carry all of the
actual traffic, the revenuc allocation 1 shifted improperly in the SARR’s favor.
(3)  ATC should be applicd as oniginally proposed

by the Board rather than ay modified in the
September 2007 Decision,

In the September 2007 Decision, the Board modificd ATC to apply the allocation
procedure 10 contribution nstcad of 1o t1otal revenue. The Board did so because 1t observed that
WFA/Basin’s traffic group “includes considerable traffic with total revenue either below or
barcly above variable cost.” September 2007 Decision at 14. The Board was concerned that the
ATC allocation as originally proposed would allocate to the SARR revenues that were less than
100% of BNSF"s variable costs on that scgment. /d. The Board rejected BNSF's argument on
reconsideration that the modification to ATC was improper February 2008 Decision at 4-5.

BNSF continues to believe that the Board's adoption of a modified version of ATC was
wrong for the reasons set out in BNSF's Petition for Reconsideration. The Board's rejection of
BNSF's challenge to modified ATC was based on considerations of “fairness.” The Board did
not even address BNSF's arguments that modified ATC undermines the fundamental objectives
of ATC by 1gnoring relative on-SARR and off-SARR costs and that the Board’s fainess concern
1s based on the musplaced assumpuion that the ncumbent’s costs arc the same as or similar to the
SARR’s costs. In any event, since the Board gave WFA/Basin the opportunity to file
supplemental SAC evidence, the Board has already dealt with the “fairness™ concern that led it to
adopt a modificd version of ATC, o there 15 no longer any valid reason to continue applying
modified ATC 1n this case.

BNSF therefore urges the Board to apply the original version of ATC to the new traffic

group that WFA/Basin has presented in the most recent round of evidence. Permitting
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WFA/Basin to submit new evidence based on a new trafTic group and at the same time
continuing to apply the modificd version of ATC amounts to correcting the same perceived
problem twice and results 1n a substantial revenue shift m the SARRs favor. The Board was
concerned that WFA/Basin had included traffic that might be non-compensatory under ATC, but
the Board gave WFA/Basin the opportumty to remove that traffic. WFA/Basin took advantage
of the opportumity. WFA/Basin’s refiling of SAC cvidence with a new traffic group elimmated
the potential problem perceived by the Board by giving WFA/Basin the ability to exclude any
traffic that did not generate rcvenues that were adequate to cover the costs of the traffic.

BNSF demonstrated 1n its Petition for Reconsideration that applying the modified ATC
approach significantly biases the revenue allocation in favor of the SARR because 1t no longer
allocates revenues in proportion to total costs. both fixed and variable.”’” In denying BNSF’s
petition, the Board did not deny this bias, but concluded that as applied to a traffic group that
contains marginal traffic — as did the traffic group before it at the time - it was unwilling to apply
a mcthodology that risked allocating revenucs below the costs incurred by the SARR 1n handling
a move. With that risk removed by the reformulated traffic group, there is no basis for
continuing to apply a modified ATC methodology that clearly produces biased results. As the
following table 1llustrates, applying modified ATC to the current traffic group substantially

inflates the revenues avalable to the SARR.

*? BNSF Petition for Reconsideration. at 11-16.
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Table IILA-4**
Comparison of 2005 Revenue Available to the SARR
Under Original and Modified ATC

2005 LRR Revenues

Cross-Over Traffic
STB Maodified ATC $127.2 million
Original ATC $115 4 million
Difference $11 8 million

d. Other

(1) Adjustment to revenue of rerouted traffic to
eliminate impact of gaming,

As demonstrated above, WFA/Basin have manipulated the outcome of the MMM
calculation by gaming the distribution of R/VC ratios for traffic carried by the SARR.
Specifically, WFA/Basin displaced profitable traffic that moves on the replicated lines in the real
world and substituted for it rerouted traffic that has higher R/VCs than the displaced traffic. This
is more egregious than simply loading a traffic group with highly-rated traffic, the technique the
Board criticized 1n Ex Parte No. 657 (Sub-No.1). WFA/Basin relied upon rerouting to achieve a
degrec of loading that could not have been accomplished with just traffic that moves over the
SARR route 1n the real world and thereby transtormed a rate that the Board found reasonable in
September 2007 into a rate that now appears unrcasonable. The net result of WFA/Basin™s

manipulation of the traffic group was to minimize the amount of SARR traffic moving at below

*¥ See BNSF TSR workpapers “STB LRR Traffic and Revenues_ModificdSAC_BNSF 7-
14 D.xls™ and “STB LRR Traffic and Revenues_ModifiedSAC_BNSF 7-14 Orig ATC Den.xls.”
These calculations werc made assuming BNSF densities for both on and off SARR scgments and
without any modification to underlying URCS costs.
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the average R/VC required for the SARR to cam precisely SAC, and thercby to maximize the
reduction in the 1ssue traific rate.™

This case, which could be the tirst one in which the Board applies 1ts new MMM rate
reduction methodology, 1llustrates vividly the potential for abusc by using high rated rerouted
traffic to game MMM. Particularly given the limitations imposed by the Board on the scope of
WFA/Basin’s supplemental evidence, 1t would be appropriate for the Board to reject
WFA/Basin's evidence without any analysis of the SAC results or to exclude the rerouted traffic
and the associated revenues from the SARR traffic group It would also be appropriate for the
Board to adopt a rule providing that rerouted traffic cannot be accepted in the post-MMM cra
unless the shipper makes an affirmative showing that the use of rerouted traffic advances
underlying SAC objectives, e.g.. identifying inetficiencics 1n the defendant's network or
operations. BNSF urges the Board to pursue this approach in the interest of establishing
principles of fairness in rate litigation that extend to railroad defendants as well as complaining
shippers.

In the cvent that the Board is unwilling to exclude the rerouted traffic mn 1ts entirely, *

BNSF believes that the appropriate method to neutralize WFA/Basin’s gaming of the traffic

* The magmtude of the reduction WFA/Basin now claim is tefling. For 2005,
WFA/Basin assert that the maximum rate should be $2.57 per ton. WFA/Basin TSO Nar at II-
H-5. This would reduce by more than 509% BNSF's actual 2005 rates ($5.69 to $6.15, depending
on mine origin) The proposed maximum rate is less than the ratc under the expiring contract,
see September 2007 Decision at 2 The proposed maximum rate 1s also $.59 less per ton than the
maximum ratc of $3 16 advocated by WFA/Basin in the prior iterations of their case  See
WFA/Basin First Supp. Reb at 18 (filed July 14, 2006).

* As noted above, the rerouting of Jeffrey 15 particularly inappropnate, since WFA/Basin
had the opportunity in their opcning cvidence to have the SARR obtain cxactly the same amount
of revenue that the SARR now assumes from Jeffrey and the adoption of ATC had absolutely no
ctfect on the revenue that would be contnibuted by Jeffrey handled as a local movement.
Therefore, the Board could exclude only the Jeffrey revenue as an alternative means of
addressing WFA/Basin’s gaming.
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group 1s to adjust the revenues for the rerouted traffic to more closcly approximate the revenues
the SARR would have achieved in the absence of gaming. Because the Board leaves traffic
selection to the complaining shipper, BNSF 1» not 1n a position to posit whal an optimal, non-
gamed traffic group for thc SARR would have been. In the absence of proof of such an
alternative, however, it s reasonable to assume that the distribution of R/VCs for a non-gamed
traffic group ought to resemble the distribution of R/VCs for the traffic that actually moves over
the replicated lines in the real world.*!

The most straight forward method to put the revenues for the rerouted traffic in line with
the rcvenues that would be derived from a non-gamed traffic group is to revise the revenues on
the rerouted traffic so that the R/VCs of the rerouted traffic are the same as the average R/VC of
the real-world traffic that was inappropnately dropped by WFA/Basin so that the SARR could
carry the rerouted traffic WFA/Basin rerouted approximately 19 mullion tons of traffic. To

make the revenue adjustment, BNSF detecrmined the aggregate R/VC ratio of thesc 19 million

3! The Board implicitly made a similar assumption when 1t determined that maximum
reasonablc rates could be determined 1n a Simplified-SAC case based on the traffic that moves
over an incumbent’s line 1n the real world. In Ex Parte No. 646, the Board indicated that using
the incumbent’s existing traffic in a Simplified-SAC cave would be an appropriate means for
accomplishing the primary objcctive of a SAC test. eliminating cross subsidies. Simplified
Standards for Rail Rate Cases at 13-14. The Board noted that Simplified-SAC would not fully
accomplish the second objective of the SAC test, detecting and eliminating “the costs of
incfficiencies 1n a carrier’s investments or operations.™ Id at 13 The Board indicated that it
was this second objective that was served by permitting a complamnant in a Full-SAC case to
group traffic and reconfigure the railroad.

The Board noted that Simplified-SAC docs reduce the opportunity of complainants to
address an incumbent’s incfficiencies by elimimating the ability to group traffic or reconfigure
the network. Correcting for WFA/Basin's gaming by modifying the revenues for their rerouted
traffic docs not prevent WFA/Basin from adequately detecting and eliminating incfficiencies
WFA/Basin arc already capturing sigmficant “efficiencies™ beyond thosc realized by the real
world BNSF duc to the Board’s operating and construction cost assumptions. Morcover, as
noted above, 1t secms highly improbable that BNSF's PRB lines and operations have additional
inefficicncies that could be “climinated™ by virtue of the reroutes and dropping of profitable
tratfic that WFA/Basin engaged 1n here.
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cxcluded tons and assumed that the rerouted traffic generated the vame R/VC ratio. This
adjustment 1s appropriately conservative because it does not require exclusion of the rerouted
traffic entirely. It does, however. directly address the gaming al 1ssue here: the attempt to
manipulate the outcome of MMM by substituting higher R/VC traffic for lower R/VC traffic.
Moreover, 1f any reduction of rates were 1o be warranted, this adjustment would ensure that
MMM would not be applicd to a traffic group that had an artificial distribution of R/VC ratios.
Instead. by attributing (o the rerouted traffic the same R/VC ratios as the excluded traffic, MMM
would operatc within the rate structure established by BNSF on the traffic actually using the
issue traffic facilities.

As noted previously, the excluded traffic, while lower rated than the rerouted traffic,
necvertheless generates a positive contribution to the SARR. Therefore, attributing the R/VC of
this traffic to the rerouted tratfic allows that traffic to generate for the SARR a positive
contribution while climmating the distortion that results from loading up the SARR with high
rated traffic and eliminating profitable but lower rated traffic. BNSF demonstrates that the
excluded traffic generates a positive contribution by comparing the incremental revenues that
would be earned by a SARR to the incremental costs mcurred by a SARR in handling the traffic.
As the Board recognized in PPL Montana, this 1s the proper way to determine whether traffic is
profitable to a SARR, not an examination of the R/VC ratio of the traffic based on the
incumbent’s URCS costs.

To demonstrate that the excluded traffic would have offered positive contribution. BNSF
developed a comparnison of two SARRs, one with and one without the excluded traffic. BNSF
witness Dave Wheeler modeled the SARR both with ("SARR I'") and wathout (*SARR II"") the

approximately 19 million tons of cxcluded traffic For purposes of this companson, SARR 1
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carried the approximately 45 million tons of traffic from WFA/Basin's TSO traffic group that
was not rerouted plus the approximately 19 million tons of excluded traffic for a total of
approximately 64 million tons SARR II carried only the approximately 45 million tons of non-
rerouted traffic * Starting with the SARR configuration that BNSF is sponsoring in this round
of evidence, Mr. Wheeler used the RTC model to determine the reduced facility requirements for
SARR II that would be necessary to transport its smaller traffic volume.®® Once Mr. Wheeler
had determined the reduced capacity required for SARR II. he ran the RTC modcl with the
appropriate peak-year traffic and provided the output to BNSF witnesses Plum and Gouger who
determined the operating and construction costs for SARR I1L*  Mr. Wheeler also ran the RTC
modcl for SARR I, using the BNSF sponsored configuration for the larger SARR, and provided
the results to witnesses Plum and Gouger.” Operating and capital carrying expenscs were
calculated for the larger SARR I. The incremental costs and incremental revenues generated by

the 19 million tons excluded by WFA/Basin were then calculated by comparing the revenuc and

¥ The referenced tonnage figures are for 2005. All modeling was performed using peak
year (2024) volumes for the same shippers.

"' See BNSF TSR workpaper “Alt 2 Capacity Reductions.xls.” Since the SARR 15
already mostly a single-track railroad, the facility requircments did not change substantially
when 19 mullion tons of traffic were removed

3 See BNSF TSR workpapers “STB Opcrating Expense 3rd Supp_051308 alt 2.xls.”
“Spot Maint wfa3rdsup - Alt2.xls,” and “III - F TOTAL wfa3rdsupp - Alt2.x1s.” Operating and
construction costs for purposes of this demonstration were calculated based on WFA/Basin’s
assumptions underlying their presentation of results in TSO workpaper “Exhibut_I1I-H-1.xls.”

¥ See BNSF TSR workpapers "STB Operating Expense 3rd Supp_051308 alt 1.xIs" and
“Spot Maint wfa3rdsup - Altl.xls.” No changes to capacity were made for SARR I compared to
WFA/Basin's TSO SARR., so WFA/Basin's construction costs were used for purposes of the
comparison.
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cost results for the two SARRS.™ Over the 20-year DCF period, the excluded traffic generated
more than $180 million in revenues in excess of the incremental SAC required to serve that

traffic. Exhibit I11.A-3 sets forth the comparison of revenucs and costs for the two SARRs.

(2) Summary of revenues

Table III.A-5 bclow reports the SARR revenues as calculated by BNSF and compares
them to the SARR revenues rcported by WFA/Basin 1n their evidence at TSO Nar. [11-H-2. The
BNSF revenuc calculations are based on an application of ATC using URCS as published by the
Board for the base year. and include the following adjustments described above: (1) ATC 1s
calculated using the incumbent’s densities: (2) ATC 1s calculated as originally proposed by the
Board: (3) revenues for the rcrouted traffic are adjusted downward so that the R/VC for each
rerouted move equals the aggregate R/VC for the traffic that was replaced by the rerouted

traffic.”’

% See BNSF TSR workpapers “Exhibit_IlI-H-1 WFA Alt 1.xIs" and “Exhibit_III-H-1
WFA Alt 2 xIs.”

7 LRR revenues reported 1n the first column are from WFA/Basin TSO workpaper
“Exhibit_[1I-H-1.xls,” workshcet “Netting.” The undcrlying calculations for thc BNSF
Revenues column are reported in BNSF TSR workpaper “STB LRR Traffic and Revenues BNSF
3-26-07 Reply_7-14 OATC D.xIs.” Calculation of the revenue adjustment for rerouted traffic 1s
contained in BNSF TSR workpaper *“MMM Model Linked 10 [1I-H-1 FT1 OATC D.xls *
Although BNSF believes that the above caiculations reach the correct result, for the Board's
convenience, the workpapers submitted by BNSF also include revenue calculations made under
alternative ATC assumptions. See BNSF TSR workpapers “STB LRR Traffic and Revenues
BNSF 3-26-07 Reply_7-14 D.xls™ (STB modified ATC with BNSF densities); and “STB LRR
Traffic and Revenucs BNSF 3-26-07 Reply_7-14 OATC.xls™ {Ongmal ATC with LRR
densitics).
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Table III.A-5
LRR Revenues
($ in Millions)

Rerouted Adjusted
WFA BNSF Revenue BNSF
Period Revenues Revenues | Adjustment Revenues

2004 $58.3 $54.6 ($12.6) $42.0
2005 $236.8 $221.2 ($45.9) $175.3
2006 $250.6 $234.3 ($49.1) $185.1
2007 $259.7 $243.3 ($49.0) $194.3
2008 $262.3 $246.0 ($49.2) $196.7
2009 $274.2 $255.4 ($49.5) $205.9
2010 $277.0 $258.1 ($49.9) $208.2
2011 $281.9 $262.5 ($50.8) $211.7
2012 $287.9 $268.1 ($51.8) $216.4
2013 $294.7 $274.4 ($52.8) $221.6
2014 $209.8 $279.2 ($53.7) $225.5
2015 $299.1 $278.5 ($52.7) $225.9
2016 $307.4 $286.2 {$54.6) $231.6
2017 $319.1 $297.1 ($57.0) $240.1
2018 $330.4 $307.7 ($59.3) $248.4
2019 $339.4 $316.0 ($61.3) $254.7
2020 $348.8 $324.8 (863.2) $261.6
2021 $359.5 $334.6 ($65.6) $269.0
2022 $368.2 $342 8 ($67.3) $275.5
2023 $378.4 $352.2 ($69.5) $282.7
2024 $291.9 $271.7 ($54.2) $217.5
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B. STAND-ALONE RAILROAD SYSTEM

1 Route and Mileage
The reconfigured LRR as proposed by WFA/Basin in their Third Supplemental Opening

(TSO) extends from Eagle Butte Jct , WY, on the north to Northport, NE, on the south, with a
branch that serves the Black Thunder and Jacobs Ranch PRB coal mines and a second branch
that serves LRS and an interchange with BNSF at Moba Jet. The reconfigured LRR extends 92
miles beyond the former southern end at Guernscy, WY. WFA/Basin eliminated the portion of
the route needed to mterchange trains with BNSF at Campbell and Donkey Creek. WFA/Basin
TSO Nar. at I[II-B-1. As redesigned, the WFA/Basin proposed I_.RR has 301 45 route miles.
WFA/Basin TSO Table I1I-B-1.

BNSF docs not dispute WFA/Basin™s calculation of 301.45 constructed route miles for
the reconfigured LRR, as sct out in WFA/Basin TSO Table III-B-1. However, when analyzing
the WFA/Basin proposcd operating plan and WFA/Basin’s RTC modcl, BNSF cxperts Loren
Mueller and Dave Whecler found that the LRR trans interchanging with UP at Northport
stopped 2.5 miles short of the interchange point with UP. BNSF currently operates over UP
track to the changing point and BNSF's cxperts assume that the LRR would do the same.
Therefore, the actual route miles for the reconfigured LRR would include 301.45 constructed
route miles and 2.5 miles of trackage rights over the UP. The consequences of the need to
operatc over UP lincs through trackage nghts are discussed more fully 1n Scction I11.C below.

BNSF Table IILB-1 scts out BNSF's route miles for the reconfigured LRR.

1i1.B-1



Table I11.B-1

LRR LINE SEGMENTS AND ROUTE MILES

Segment BNSF Subdivision Mileage
Mamn Lines
Eagle Butte Jct. to West Donkey Creck Campbell, Black 9.99
Hulls
West Donkey Creek to Orin Jct.' Orin 127.91
Ornin Jct. to Wendover Onn, Canyon 30.93
Wendover to Northport™ Canyon, Valley 104.00
Total Main Line Miles 272 83
Branch Lines
Reno Reno 576
Moba Front Range 20.44
Total Branch Linc Miles 26.20
LRR Portion of Mine Spurs 242
Total Constructed Route Miles 301.45
Trackage Rights over UP at Northport 2.50
Total Constructed & Trackage Rights Miles 303 95

“Includes 1.75 miles to connect to BNSF at Orin Jct. for interchange

? Includes 1.0 miles to connect to UP and BNSF at Northport for Interchange

The trackage nghts segment is shown in BNSF Third Reply Exhibnt I11.B-1.
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2. Track Miles and Weight of Track
The reconfigured LRR as proposed by WFA/Basin includes 441.55 muiles of track.

including 404.61 mainline. passing sidings and branch lines, and an additional 36.94 miles of
yard, interchange, helper pocket/setout/MOW, and mine and destination spur tracks.
WFA/Basin TSO Nar at III-B-7, Table [1I-B-2. As discussed below, BNSF does not take issuc
with WFA/Basin’s capacity assessments for the LRR as reconfigured. and therefore BNSF does
not dispute WFA/Basin's methodology for calculating track miles. BNSF made one small
modification to the LRRs track miles to include a two-mile siding that WFA/Basin appear to

have overlooked. BNSF. thercfore. has a total track nule count of 443.5 mules.

a. Mainhne, Passing Sidings and Branch Lines
WFA/Basin’s reconfigured LRR has 296.28 mules of mainlinc and 108.33 miles of

passing sidings and branch lines, for a total of 404.61 mainline miles. In comparing the
configuration of the LRR as reflected in WFA/Basin's RTC model with WFA/Basin's TSO
Exhibt IlI-B-1, BNSF engineering consultant Cassic Gouger discovered that, although in the
RTC, the LRR relied on the use of the Winters Siding on the Valley subdivision, WFA/Basin
failed to include that siding in their Exhibit and construction costs. The Winters siding is located
on the Valley Subdivision between MP 23.9 and MP 25.9, as shown in BNSF Third Reply
Exhibit IIl B-2 Thus, BNSF added 2.0 mules to the LRR’s other main tracks for a total of
110.33 second main track miles. This brings the total mainline track miles of the LRR to 406.61.
BNSF does not dispute WFA/Basin’s specifications of 136-pound premium continuous
welded rail (CWR) for all mainline tracks from the end of the double track at MP 17.21 on the

Ormin subdivision to Northport and 1n all main-track curves of 3 degrees or more. BNSF also
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accepts the usc of 136-pound standard CWR for mainline tracks between Eagle Butte and MP
17.21 on the Orin subdivision and on the Reno and Moba branch lmes.
BNSF'» opcrating experts do not dispute WFA/Basin's speed (maximum 60 mph) and

weight (286,000 pounds per car) specifications

b. Other Tracks

BNSF agrees with WFA/Basin’s counts of the track miles of mmne spurs (2.42 miles) and
set-out, helper, MOW and interchange tracks (8.89 miles) on the reconfigured LRR, totaling
11.31 mules of non-mainlme track. BNSF accepts the specifications of 115-pound reluy CWR on
set-out, helper, MOW tracks. 115-pound relay CWR on all interchange tracks except the
interchange tracks at Northport, and 136-pound standard CWR on the Northport interchange

tracks WFA/Basin TSO Nar at I11-B-9.

3. Yards

In their TSO evidence, WFA/Basin redesigned the LRR with only one yard which they
located at Orin, WY, between Fisher Jct. and Orin Jet. The Donkey Creek and S(;uth Logan
yards that were part of the original LRR configuration were eliminated, while the functions of
the Guernsey Yard were transferred to Orin. The Orin Yard consists of 20 tracks and contains a
total of 25.63 miles of track. BNSF does not challenge WFA/Basin's planned location, functions
and number of tracks in the Orin Yard.

BNSF accepts WFA/Basin's specification of 115-pound relay CWR for yard tracks and
136-pound premium rail for the main running tracks through Orin Yard.

Table [11.B-2 below compares WFA/Basin's and BNSF's track mules for the LRR.
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COMPARISON OF WFA/BASINS’ CALCULATION OF MILES
WITH BNSF'S CALCULATION OF MILES OF LRR TRACK

TABLE HIL.B-2

Type of Track WFA/Basin' BNSF* Difference

Mamline Single Track ' 206.28 296 28 0

Other Mainline Track * 108 33 110.33 200
Total Mainline Track 404.61 406 61 2.00
Minc Spurs 242 242 0
Set-Out Track, Helper, MOW, I/C 8.89 8.89 0
Yards 25.63 25.63 0
Total 441.55 443.55 2.00

! Single track miles equals total route miles, excluding mine spurs and interchange tracks. See
BNSF TSR Workpaper “TRACK_MILES_WORKSHEET_BNSF_3*°_REPLY .xls" sheet

*Route & Track Miles Summary.”

2 Equals total miles for second and third main tracks and passing sidings.

While BNSF does not challenge the track layout of the Onin Yard, it does take 1ssue with

vehicular accessibility to and within the yard Orin Yard serves as headquarters for the LRR and

has various buildings and facilities that will require access for cars, trucks, maintenance vehicles,

and fuel trucks operated by both railroad employees and non-railroad vendors and contractors.

WFA/Basin did not provide any public access to the proposed Onn Yard.

As the Delorme Strect Atlas shows, Highway 18 runs along the south side of the

proposed Orin Yard and 15 located 800 to 4,500 feet from the mainline tracks.! WFA/Basin

located the locomotive shop, fucling tracks and car shop on the north side of the yard with all the

buildings ~ headquarters, crew change and MOW buildings — on the south side. Their proposed

layout creates two access 1ssues. First, there needs to be access — and more than one — to the

yard from a public roadway. Second, these accesses will have to cross the two mainline tracks

! BNSF TSR Workpaper “Delorme Orin Yard Area.pdf.”
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that WFA/Basin proposed. The two main crossings should be grade separated to allow access —
and especially emergency access - at any time.,

BNSF engincering consultant. Ms. Cassie Gouger. developed a layout of the yard that
would provide the needed access. She used Union Pacific’s Bill Yard, which is located at MP 80
to MP 85 on the Onin subdivision, just 40 miles from the proposed Orin Yard. as an example.

UP uses 14 x 14" box culverts for access within its Bill Yard. BNSF TSR workpaper “Box at
MP 84.01.jpg™ gives a view of one of the box culverts under the mainline and yard tracks in Bill
Yard. Two grade-separated accesses provide access to crew change and inspection facilities.
Unlike the proposed Orin Yard, Bill Yard does not have other facilities, such as the headquarters
building, a car shop, a locomotive shop and fueling facilities that require access by non-rmlroad
cmployees.

In her design of the Orin Yard, Ms Gouger included two grade-separatcd accesses. On
the west end. she placed a grade separation with a bridge under the two mainline tracks to
provide a two-lane roadway to access the yard. This roadway scrvices the locomotive shop.
fueling tracks, and fueling platform. On the cast end. the access 15 a box culvert.

On the geographic west end of the yard, therc 1s an existing at-grade pnivate crossimng (MP
126.29). Pictures of the current crossing are in BNSF TSR workpaper
“orin_photolog_062008.pdf.” The road is Route 319 south of Highway 18. but changes to a onc-
lanc gravel private roadway north of Highway 18.> BNSF upgraded the roadway to a two-lane
scction to accommodate the traffic that will need to access the facilities and buildings on the
south s1dc, and provided a grade separation of the roadway and the two mainline tracks at MP

126.29, This requircs 860 LF of new roadway from Highway 18 north to the LRR mainline

‘Id.
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tracks The costs for the 860 LF of new roadway are included in BNSF's road property
mvestment costs 1n Section IILF.7. The railroad bridges needed to access the north end of the
yard are mncluded in the road property investment bridge costs as discussed 1n Scction [ILF.5

The cast end of Orin Yard presents a more difficult situation because WFA/Basin placed
the yard just west of the Bridge at MP 124.00, which limits the access options at this location. If
the access were placed east of Bndge 124.00, it would need to cross only the two mainline
tracks, but another bridge would be needed to access the yard to the west. The other option
would be to cross within the yard, requiring a fonger structure to span the multiple yard tracks.
Either option requires crossing Shawnce Creek which flows east 1o west between the existing
BNSF tracks and Highway 18. To mmnimize the costs, BNSF constructed a 24-foot wide, 3.250-
foot long access road just west of the car shop at MP 124.66 This requires a crossing of
Shawnee Creck, a 14" by 14" box culvert under the yard tracks, and an additional 1.14 acres of
right of way to accommodate the vehicular traffic adjacent to the car shop tracks.

BNSF constructed the roadway bridge over Shawnee Creek to the same specifications as
the existing railroad bridge at MP 124.43, which crosses the largest drainage that flows into
Shawnce Creek, as discussed more fully mn Sections IILF.2 and IILF.5. The box culvert at MP
124.66 traverscs undcer 14 yard tracks and is 508 feet long. This access also replaces the private
crossing at MP 124.84

As discussed in Section IIIL F., vehicular access 1s also necessary between the tracks, and
just as the yard tracks must cross one or more of the three drainages that flow through the yard,
vchicles and personnel accesses must also cross these drainages. Thereforc. BNSF has added
roadway crossings over the drainages as needed to provide access by fuel trucks, inspection

vehicles and other vehicles and personnel requiring access between tracks
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The costs associated with these access structures are included in the road property costs
and arc discussed in Section IILF. Pictures and schematics of the yard changes are in BNSF's

TSR workpapers “Orin Yard Basemap 6 19.pdf™ and “Delorme Orin Yard Arca.pdf.”

4, Use of RTC Model

BNSF’s RTC and opcrating experts Wheeler and Mueller reran WFA/Basin's RTC
model of the reconfigured LRR to dcterminc whether there was sulficient capacity on the linc to
accommodate the new traffic group selected for the reconfigurcd LRR. They determined that
there were no capacity problems that required additional infrastructure. However, they did find
operational mecfficiencies in WFA/Basin’s proposed operating plan that would require additional
time for crew changes and interchange operations with both the UP and BNSF at Northport. As
described more fully in Section IIL1.C below, BNSF's operating experts addressed these concerns
through increasing the times 1n the model rather than through constructing addittonal facilitics.

BNSF'» operating experts also found operating inefficiencies i the use of crews
originating at Orin to serve trains loaded at the northern PRB mines. BNSF's experts addressed
those nefficiencies through adjustments 1n the LRR crew requirements.

The RTC model also showed that the trains requiring refueling at the Orin Yard were not
directed to the tracks 1n the Onn Yard that were equipped with fixed fueling facilitics. However,
rather than construct additional tracks or rcroute trains to the proper tracks, BNSF adopted a plan

to fuel the tramns on the other yard tracks through the use of tank trucks.

5. Other
a Joint Facilies

The LRR route has no joint facihties
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b. Signal/Communication Sysiems

BNSF accepts WFA/Basin’s basic assumptions of (1) CTC traffic control system for all
of the LRR’s lines (including the branch lines), with power switches that are controlled by
centralized dispatchers located at the railroad's Orin headquarters, (2) use of power switches for
the helper pocket tracks, the relay tracks in Orin Yard, and the connections at Northport and
Moba Jct. to the LRS spur at Moba Junction., and (3) use of hand-throw switches for all other
switches (i.e , interior yard and set-out track switches). WFA/Basin TSO Nar. at I11-B-13-14.

The LRRs signal and communication systems, and BNSF engineering consultant™s

corrections of WFA/Basin's signal counts are discussed in more detail in Section I11.F.6 below.

c. Turnouts, FEDs and AEI Scanners

BNSF accepts WFA/Basin’s basic assumptions concerning the s1ze and placement of
turnouts. FEDs and AEI Scanners. BNSF's counts of tumouts, failed equipment detectors, and

AEI scanners on the LRR are included in the TSR Workpapers for IIL.F.3 and IIL.F.6.
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C. OPERATING PLAN
1. General Parameters

As WFA/Basin’s description of the revised operating plan for the LRR shows, the new
LRR is dramatically different from the old one. Among the most significant changes are that
WFA/Basin have rerouted huge volumes of coal traffic that does not use this route in the real
world, the route has been extended from Guernsey. Wyoming, to Northport, Nebraska, the
principal yard was moved from Guemsey to Orin, Wyoming, and the interchange point is now
Northport rather than Guernsey. The new LRR serves all PRB coal on one north-south route that
has a single entrance to and cxit from the PRB. Although WFA/Basin asscrt that the changes
enable the LRR to transport 1ts traffic “cfficiently™ (WFA/Basin TSO Nar. at III-C-2), the new
plan is n fact less efficient 1n several important respects, primarily due to the rerouting and the
new interchange point (as discussed in more detail below).

The following discussion 1s organized in the same way as the discussion in WFA/Basin’s
Narratuve. It identifics the aspects of WFA/Basin’s revised operating plan that BNSF accepts.

and those that BNSF disputes.

a Traffic Flow and Interchange Points

Subject to BNSF's objections to WFA/Basin’s fundamental changes in theirr SAC
evidence in this recopening, BNSF accepts WFA/Basin's operating plan with respect to traffic
flow, traffic density, and train counts. However, WFA/Basin’s operating plan does not include
adequate arrangements for interchanges at Northport, both for trans that the SARR interchanges
with BNSF and for trains that it interchanges with UP. This portion of BNSF's evidence is

sponsored by Loren Muecller, Robert Plum, and David Wheeler.
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(1 BNSF's and UP’s current operations at Northport

BNSF has two lines that intersect at Northport. The Angora Subdivision runs south from
Alhance. Nebraska, to Sterling, Colorado, and passes through Northport approximately 30 miles
south of Alhance and 80 mulcs north of Sterling. The second line 1s the Valley Subdivision,
which runs castward from Guernsey, Wyomung. to Northport,

The UP Crossing. All traffic heading south toward Sterling from the intersection of the
Angora and Valley Subs. and all traffic heading north from Sterling to that intersection, must
cross the UP main line at Northport. UP’s South Morrill Subdivision passes through Northport,
running predominantly cast and west. The South Morrill Sub crosscs the Angora Sub at grade
approximately 500 feet south of the junction of the Angora and Valley Subs. UP and BNSF
coordinate the traffic at the crossing, and because of the heavy BNSF and UP traffic at the
crossing (which can excced 100 trains a day), BNSF trains to or from Sterling, and UP trains on
the South Morrill Sub, often must wait for substantial periods before they may cross the other
railroad’s tracks.

UP Interchange Traffic. Just south of the BNSF/UP crossing, BNSF and UP maintain
an interchange connection at Northport. This interchange 1s primanly used for coal trains
destined for or returning from Westar Energy's Jeffrey generating station 1n Kansas (traffic that
accounts for a substantial portion of LRR's annual tonnage), so this Reply refers to this traffic as
the Jeffrey traffic. BNSF handles loaded Jeffrey trains from the mine Lo the interchange point at
Northport, and UP handles them from Northport to the Jeffrey plant.

Before BNSF hands Jeffrey trains over to UP, BNSF crews take the trains across a 0.78-
mule track that connects to the UP main line. This connecting track intersects with BNSF s
Angora Sub immediately after the Vallcy Sub’s south lcg joins the Angora Sub. Before the

Jelfrey trains reach the two interchange tracks (described below), the trains must travel a short
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stretch of the UP main linc. Afier traveling this stretch of the UP main line, the trains enter onc
of the two interchange tracks that UP owns and maintains. Each of the two interchange tracks is
approximately 1.4 miles long between the clearance points. The distance from the start of the
connecting track to the end of the interchange tracks where BNSF stops the train (including the
distance on the UP main line) is approximately 2.6 miles. Empty trams that UP crews deliver to
the interchange tracks and that BNSF crews then pick up for the trip to the mines follow the
same route in reverse. The lay-out of this interchange trackage 15 illustrated 1n BNSF Third
Reply Exhibit II1.B-1.

To prevent congestion at the interchange point, BNSF holds loaded Jeffrey trains (maimly
at Alhance because there 1s no designated BNSF trackage at Northport to hold these trains) until
there will be room for them on UP"s Northport interchange tracks as voon as they reach that
location. Only when one of the interchange tracks at Northport is vacant can an Alliance-based
crew bring the loaded Jeffrey train to Northport for interchange. Similarly, BNSF must hold the
trains untit they can enter the stretch of the UP main line from which the Jeffrey tramns enter the
interchange tracks.

When UP bnings an empty Jeffrey tramn to Northport for the return trip to the mines, an
Alliance-based BNSF crew takes the train to Alliance. If there 1s nol an empty Jeffrey tram
waiting at Northport when a loaded train amves, BNSF crews that bring loaded trains to the

interchange point are taxicd back to Alliance,

(2) The SARR's operations at Northport

WFA/Basin assume that all SARR trains brought to Northport arc interchanged with

cither BNSF or UP on their interchange track. Accordingly, it is necessary to allow a rcasonable
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waiting or dwell time for interchange until the trains can move with a new crew and a clear track.
With respect Lo all of these trains, WFA/Basin provide for an interchange time of 30 munutes.

With respect to trains interchanged with UP, WFA/Basin’s operating plan does not
provide for SARR crews 1o take Jeffrey trains that arc interchanged with UP to the UP
interchange tracks. Instead, the SARR crews stop at the end of the SARR’s tracks, 2.6 miles
short of the point where BNSF crews currently deliver Jeffrey trains to UP. In addition,
WFA/Basin do not provide for any interchange timc for cmpty trains that the SARR crews pick
up on UP’s interchange tracks.

In the real world, the Jeffrey Lrains are routed through Alliance and use the Angora Sub
and connecting track to access the UP main line and interchange tracks. Under WFA/Basin’s
operating plan for the SARR, these trains are rerouted to reach Northport over the Valley Sub.
As a result, SARR crews must take the Jeffrey trains across BNSF's main linc on the Angora
Sub to reach the interchange pont with UP.

All SARR train crews operate in service from Orin and are taxied to a hotcl at Northport
to get their mandatory rest. Once the crew has received its mandatory rest, it is available to

return from Northport to Orin with an empty train and then go off duty.

(3) Interchanges between the SARR and BNSF

The 30-minute interchange time that WFA/Basin allow for interchanges between the
SARR and BNSF is unreasonably short. The interchange time should be 90 minutes for traffic
southbound from Northport to Sterling, and 60 minutes for traffic northbound from Northport to
Alliance. The majority of loaded trains interchanged at Northport from the SARR to BNSF

travel south toward Sterling rather than north toward Alliance.
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(a)  Southbound trains

Four factors explain why 90 minutes 1s a reasonable dwell time for trains that are headed
south from Northport 10 Sterling

First, it would take time for a BNSF crew (o arrive Lo take over the train after the SARR
brings 1t to the intcrchange point. Because Northport is not a crew change point for BNSF,
BNSF would taxi crews from Sterling to pick up loaded trains from the SARR. Sterling-based
BNSF crews would nsk outlawing if they take an empty train from Sterling to Northport and
then return to Sterling with a loaded train because of the transit time between Sterling and
Northport.! The BNSF crew would first be assembled in Sterling, and then the crew would be
laxied from Sterling to Northport — a trip for which the driving time alone is approximately 2
hours {84 miles at the posted speed limit). Especially because of the considerable vanation in
the SARR"s transit times from Orin to Northport (hetween 4 and 7 hours).” BNSF cannot
reasonably be expected to keep Sterling-based crews waiting on duly at Northport for tramns to
show up there. It 15 standard railroad operating procedure not to assemble and deliver a crew to
an interchange point until the train has arrived at the interchange point. The 30-minute
interchange time proposed by WFA/Basin is particularly madequate because of the 2-hour
highway tax1 time from Sterling to Northport.

Sccond. as explained above, the interchange time must provide for holding trains on the

SARR’s tracks until BNSF can accommodate them on the main line heading south.

' BNSF crews bringing empty trains from Alliance would have cnough time on a 12-hour
shift to take a loaded tramn bound for Sterling that BNSF received via interchange from the
SARR, provided the tram was waiting at Northport when the crew delivers the empty train from
Alliance.

? See BNSF TSR workpaper “Timestamp Outlaw.xls™ shect *Northport Transits.”
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Third, the operating plan must allow sufficient time for trains interchanged between the
SARR and BNSF to wait at Northport until the UP crossing is clear. Southbound traffic
interchanged with BNSF has to cross the heavily used UP main line 500 feet south of the
interchange pont. The UP track is so close that even if the {ront of the train were held on BNSF
tracks, the rear of the coal train would occupy SARR tracks. As shown in BNSF Third Reply
Exhibit ITIL.C-1, the average train speed of loaded trains on the SARR moving from Onin 0
Northport 1s substantially faster than the actual speed of BNSF's trams from Orin to Northport.
In the expert opinion of Loren Mueller, the likely reason for this discrepancy is WFA/Basin's
farlure to account for delays in crossing the UP mainline. BNSF and the SARR opcrate
essentially the same number of trains operating the same track configuration between Guernsey
and Northport. See BNSF TSR workpaper “Orin to Northport Train Counts.xls.” As a result, the
speeds for SARR trains and BNSF trains in this direction should not be radically different.

Fourth, the mtcrchange time would be longer than 30 minutes because BNSF crews
would need additional time to add the fourth locomotive to the rear of the train before leaving the
SARR trackage at Northport. The fourth locomotive 1s needed for this route mn order to get
loaded trains over Palmer Hill. WFA/Basin’s operating plan recognizes the need to remove the
fourth locomotive unit from BNSF trains coming from Sterling, and to add it to trams heading to
Sterling; WFA/Basin constructed a 200-foot track for storing this unit. WFA/Basin TSO Exhibit
lII-B-1. page 9. Adding or rcmoving this locomotive necessarily takes considerable extra time
before the train 15 ready to depart the interchange tracks. BNSF’s outbound crew must taxi to the
location of the fourth locomotive, make at least a cursory inspection of the locomotive. and
request and receive permission from the SARR dispatcher before moving the locomotive to the

rear of their designated train. After making this move, the crew must couple air hoses and cables
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to connect with the existing rear locomotive. The crew must then be transported back to the head
end of the train where 1t will activate the DP communication link between head-end and rear-end
locomotives. Finally, after a set and releasc of the train air brakes, the crew could depart. but
only after obtaining permission from the SARR and BNSF dispatchers.

BNSF’ proposed 90-minute dwell time 1s consistent, and WFEA/Basin's proposed 30-
minutc dwell time 15 inconsistent, with BNSFs real-world experience. BNSF currently effects
crew changes at Sterling, where it bases crews, and tramns stop at Sterling only for crew changes.
without fucling, servicing, or other activities that increase dwell time. The record demonstrates
that the average dwell time at Sterling for these crew changes is 85 minutes. See BNSF TSR
workpaper “BNSF Historic Dwell Times xlIs™ sheet “Dwell Times” Cell K28. Crew changes
when the SARR and BNSF interchange at Northport are likely to take substantially longer than
BNSF-to-BNSF crew changes at Sterling because (1) coordination between different railroads
inevilably adds to the time and (2) BNSF must tax: Sterling-based crews to Northport. It 15 also
unreahistic to think that the SARR’s dwell times at Northport would be substantially shorter than
BNSF's dwell times at Sterling because Sterling is onc of the three locations (along with
Guernsey and Alliance) that would supply BNSF crews for the trains interchanged with the
SARR - the record provides no basis to assume that BNSF could provide Sterling-based
replacement crews almost 90 miles from Sterling than it could at Sterling 1tself.

The Board did not address this 1ssue in the prior phase of this case. The 30-minutc dwell
time it adopted at Guernsey for interchanges between the SARR and BNSF was reasonable
because BNSF bascs crews at Guernsey, which climinates the time needed to transport a BNSF
crew to the train, and the Guernsey mterchange point was not 500 feet from a UP main line

crossing, unlike the proximity to the Northport interchange that inherently creates delays.
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(b) Northbound trains

Two lactors explain why 60 minutes is a reasonable dwell time on the SARR for trains
headed north from Northport to Alliance.

First, the trains must wait on the SARR"~ tracks until the BNSF crew armves to take the
train. Especially becausc of the considerable variation m the SARR’s transit times from Orin to
Northport (between 4 and 7 hours), BNSF cannot reasonably be expected to keep crews waiting
on duty for trains to show up at Northport, and becausc Northport is not a crew change point for
BNSF, BNSF would have to 1axi a crew to Northport from Alliance for Alhance-bound trains.
The BNSF crew would first be assembled in Alliance, and then the crew would be taxied from
Alhance o Northport - a trip for which the driving time alone 1s over 30 minutes. As explained
above, it is standard railroad opcrating procedure not to assemble and transport a crew to an
interchange point until the train has amved at the mterchangce point. Second, as explained above,
the SARR must hold trans on its tracks until the BNSF main line can accommodate the
movement.

Here again. thc Board did not address in the prior phasc of the case the length of a
reasonable dwell time because WFA/Basin had the prior SARR interchange with BNSF at

Guernsey, where BNSF bascs crews.

4) Interchanges between the SARR and UP

The preceding section demonstrates that WFA/Basin's operating plan 1s inadequate with
respect to trains that the SARR interchanges with BNSF. WFA/Basin's opcrating plan is also
inadequate with respect Jeffrey trains that the SARR interchanges with UP. WFA/Basin's plan
does not cxplicitly address where and how thc SARR-UP interchange occurs. WFA/Basin do

not provide for any interchange tracks on the SARR where loaded trains could be held until a UP
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crew arrives or emply trains could be held until a SARR crew amives, nor do WFA/Basin
provide for the delays that would result if Jeffrey trains were left on the SARR™s main line until a
UP crew arrived to move the train to North Platte. WFA/Basin thercfore apparently assume that
the interchange will occur the same way 1t occurs today 1n actual practice — at the interchange
tracks that UP constructed for this purpose

WFA/Basin’s operating plan fails to take into account two sets of factors: (a) the
interchange time for loaded and unloaded trains, which includes time required to coordinate
crossing the BNSF main line, using the UP main line, and (1n the case of loaded trains) waiting
for the UP interchange tracks to clcar, and lime required to perform other interchange-related
functions; and (b) the ime it takes to move Jcffrey trains 2.6 miles to and from the interchange

point.

(a) Interchange times

Several factors make a 60-minute dwell Lime on the SARR for loaded trains interchanged
with UP at Northport reasonable, and WFA/Basin's proposed 30-minute dwell time
unreasonable. First, 1t will take time for the SARR to coordinate with BNSF the crossing of
BNSF's man line on the Angora Sub. Whenever the tracks of two railroads cross each other,
and especially when both tracks are reasonably heavily used. traffic slows down because the
railroads must coordinate movements to avoid collisions. Second. the SARR needs time to
coordmate with UP s0 that Jeffrey trains will not intcrfere with UP's traffic when the Jeffrey
trans use the UP main line to the west of the interchange tracks. Having the SARR's Jeffrey
trains hold on the (.78-mile connecting track is not a solution becausc the rear end of the trains
would block thc BNSF mainline on the Angora Sub. Third, the SARR must hold trains until one

of the two interchange tracks 1s available. Loren Mueller's years of operating experience in the
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PRB indicate that loaded and empty trains currently it on the interchange tracks for substantial
periods until a UP or BNSF crew 1s available to pick them up, and the need to stage Jeffrey trains
50 that an interchange track is clear when they armve increases the dwell time. This was
confirmed by Mr. Mueller’s recent conversations with Alliance Terminal Superintendent Mike
Wirtz. All three picces of this movement mvolving BNSF's main line, UP’s main line, and UP's
interchange tracks must coordinate sequentially, or the move could not be completed 1n a
conlinuous manner without causing additional severc congestion on UP and BNSF  In addition,
consistent with general railroad opcrating rules, a BNSF Special Instruction’ requires that the
delivering railroad must set the hand brakes on the first five cars of the Jeffrey trains if 1t will be
left unattended For these rcasons, a 60-minute dwell time 1s reasonable for loaded trains, and
WFA/Basin’s proposed 30-minute dwell time unrcasonable.

WFA/Basin’s operating plan is also inadequate with respect to empty trains that the
SARR 1akes from UP on the two interchange tracks at Northport. WFA/Basin provide for no
mnterchange or dwell time for these trains, but it is reasonable to provide for 60 minutes. As with
loaded trains, empty trains cannot move until both the UP main linc and BNSF's Angora Sub
main hine are clecar In addition, LRR crews must perform a variety of tasks to prepare these
trains for departure, including releasing the handbrakes on the first five cars  BNSF has
therefore modified the opcrating plan to provide a total of one hour for the ncw SARR crew to
perform this work on empty trains before the SARR, UP, and BNSF dispatchers all authorize a
continuous movement over each of their track segments.

These dwell times proposed by BNSF are fully consistent with the Board’s decision that a

30-minute dwell time is adcquatc for interchanges at Guernsey in WFA/Basin's prior

! See BNSF TSR workpaper “Timetable Powder Rv Division No6.pdf™ at page 8,
produced 1n discovery at BNSF/LR CD 00t 1.
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configuration of its SARR. The prior configuration did not require SARR tramns to cross both a

BNSF marn line and access the UP main line within 2 mules of the interchange pomt.*

(b) Additional transit distance

As explained above, WFA/Basin do not provide for moving the Jeffrey trains 2.6 miles
from the SARR’s tracks to the UP interchange tracks — a move that should be the SARR"s
responsibility just as it is BNSF's responsibility in the real world. That move. without any
delays associated with the BNSF and UP main lines, would take approximately 15 minutes
because the speed hmit is approximately 10 miles per hour, and it takes additional time for the
loaded trains to stop and for empty trains to rcach the specd limit after they start to move. BNSF
has modificd the RTC modeling to include the additional 2.6 miles traveled by Jeffrey tramns that

WFA/Basin failed to include.

b. Track and Yard Facilities

With the exception described 1n Scction [11.B 2 relating to a passing siding omatted from
WFA/Basin's TSO Exhibit ITI-B-1, WFA/Basin accurately describe the facilities that they use in

their RTC modcling

C. Trains and Equipment

BNSF accepts WFA/Basin's train sizes, locomotive consists, equipment type, and
owncrship. Although BNSF accepts WFA/Basin’s general methodology for calculating the

number of locomotives and railcars the SARR nceds, BNSF does not agree on the number of

4 Another new factor making the 30-minute dwell ime madequate 1 that WFA rerouted
the Jeffrey trains to go through Orn and Guernscy rather than Alliance. Thus, WFA/Basin's
rerouting assumption introduces yet another operating issue that was not raised in their onginal
SAC case and that does not exist in the real world.
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locomotives and railcars that WFA/Basin uscs because their transit times are too short for the
reasons discussed in this Section II1.C, and longer transit times result in a need for addutional
locomotives and railcars. BNSF has adjusted these numbers based on uts corrections to

WFA/Basin's RTC modeling.

(I)  Locomotives
(a)  Road locomotives
BNSF has recalculated the road locomotive requirement based on transit time data
generated by BNSF's revised RTC analysis BNSF's analysis of the RTC model and its
application to WFA/Basin's ncw SAC assumptions are discussed below. The LRR will require

75 SD7TOMAC's 1n the base ycar.

(b) Spare margin and peaking factor

BNSF accepts both the spare margin and peaking factor applied by WFA/Basin in their

opening evidence.

(c) Helpers, yard and MOW locomotives

BNSF accepts WFA/Basin's quantity of locomotives used in helper, yard, and MOW

services. Table IIL.C-1 shows the LRR's peak year locomotive requirement.

Table I11.C-1
LRR Peak Locomotive Requirements
WFA/Basin | BNSF

Types of Service Quality Quantity | Difference
Road - SD7T0MAC 67 81 14
Helper/Switch/Work Train -
SD40-2 8 8 0
Total 78 89 14
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(2)  Railcars

The LRR’s car fleet has increased based on the transit times gencrated by BNSF's

modified RTC analysis. Table ILI C-2 shows the LRR’s freight car requirement by car type

Table ITI.C-2
LRR Peak Freight Car Requirements
WFA BNSF
Car Type Quantity Quantity | Difference
Gondola -- Alummum 170 185 15
Gondola -- Steel 238 258 20
Equipped Hopper -- Stecl 149 184 35
Total 557 627 70

2. Cyclc Times and Capacity

BNSF has recalculated the LRR’s cycle times based on corrections described clsewhere
in this Section II1.C made to the RTC modcling. However, as explained further below. based on
BNSF’s modified RTC analysis, BNSF accepts WFA/Basin's capacity for both mainline and

yards,

a. Revised Peak-Year Coal Traffic Volume

BNSF accepts WFA/Basin's calculation of the SARR s revised peak-year coal traffic

volume.

b. Revived Peak-Period Train List

BNSF uccepts WFA/Basin's calculation of the SARR's revised peak-period train hist.

C. Revised Peak Week and Simulation Period

BNSF accepts WFA/Basin's calculation ol the SARR’s revised peak week and

simulation period.
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d. Revised Random Qutages

WFA/Basin mcorrectly calculate random failures on the Valley Subdivision WFA/Basin
mistakenly assign two random failures to the Canyon Sub rather than the Valley Sub due to
errors in its process of random assignment by milepost. WFA/Basin's TSO workpaper,
“Dispatcher Alerts for New Peak Modeling Period_EstValley.pdf,” makes explicit that 1t
undertook to randomly assign six failures to the Valley Sub between Northport and Guemsey.
However, WFA/Basin uscs the wrong beginning and ending mileposts for the Valley
Subdivision (line 1 on page 2 of the workpaper) and ends up assigning two (905 and 924) of
these six failures to the Canyon Sub. All random failures m WFA/Basin's RTC model are in
“LRR Final5 River. FORM_B " BNSF employs the same random process used by WFA/Basin
and reassigns the two crroneous failures to mileposts MP 18.4 (not 90.5) and MP 84.9 (not 92.4).

WFA/Basin mcorrectly codes all random failures into the RTC model and thereby
ncgated the proper random failure cffect. See WFA/Basin TSO workpaper “LRR Final5 River.
FORM_B.” WFA/Basin incorrectly enters a single milepost for each rindom failure, but the
RTC model requires a beginning and ending milepost, both of which must align with a specific
link 1n the RTC network, as well as a matching track number. BNSF corrected all of these

mistakes when 1t reran the RTC model.

e. Configuration Changes

With the exception of the configuration changes discussed 1n Sections I11.B and II1.F and
in this Section I11.C, BNSF does not dispute the configuration changes 1dentified by WFA/Basin.
However, {or reasons discussed elsewhere, BNSF does nol agree that the changes assumed by

WFA/Basin arc consistent with the limited scope of this rcopening .
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f. Changes 1n Helper Districts
BNSF accepts WFA/Basin’s changes 1n helper districts

g Changes in Crew Districts/Crew Assignments

WFA/Basin fail to take into account the fact that two catcgores of the SARR's trains -
trains originating on the Campbell Sub and trains destined for Moba — will need to be re-crewed
to prevent them (rom going into “outlaw™ status. FRA rules prohibit a crew from working shafts
longer than 12 hours, including highway time spent laxiing to the train and (as explained below)
time spent preparing for a specific movement before the train actually starts 1o move. As
demonstrated in BNSF TSR workpaper “Timestamp Outlaw.xls™ sheet “Outlaw Traimns,™ 53 of
the 62 of trains from mincs on the Campbell Sub to the Onn Yard will outlaw becausc the
combined highway and transit imes cxcecd 11 hours WFA/Basin witnesses agree that crews
will outlaw 1f the combined highway and train transit times exceeds 11 — not 12 — hours. See
WFA/Basin TSO workpaper “STB Annual Statistics 3rd Supp_051308.xIs" sheet “Crew Taxes.™
Crew members must perform a number of tasks before they get on a tram (such as getting special
mstructions relating to conditions on the track at the time), and after they board the train but
beforc they can start to move the train. Thus, the federally mandated §12-hour shifts include
many necessary activities in addition to taxi time and train transit ime. The 9 trains that take
less than 11 hours are all very close 1o 11 hours

With respect to loaded trains destined for the WFA/Basin plant at Moba, cvery train crew
will be on duty for more than 12 hours when both taxi and train transit time arc taken into
consideration. This is true based on transit times generated by cither WFA/Basin's or BNSF's
RTC modeling, plus highway times based on the posted speed limit. See BNSF Third Reply

Exhibit III.C-2. Most of WFA/Basin trains that origmate on the Reno or Onn line will make it to
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Orin but not to Moba, unless these trains get a crew change at Orn. Accordingly, BNSF has
corrected WFA/Basin's RTC modeling for these trains originating on the Reno or Onn line to
include a 30-minute dwell time at Orin to permit a crew change. Crews on Moba trains that
originate on the Campbell Sub will “outlaw™ before they reach Ornn. To correct this. BNSF
assumes that these trains will be rescued on the road and the rescue crew will take the train all
the way to Moba. As surrogate to the delay tume on the road. BNSF has assigned the 30-minute
crew change time to these tramns at Orin Yard 5

BNSF Third Reply Exhibit 111.C-3 color-codes the combined tramn and highway transit
times: red indicates transit times of 12 hours or greater, yellow transit times of at least 11 but
less than 12 hours; and green transit times of less than 11 hours.®

This analysis makes two conservative assumptions concerning both tramn transit times and
highway taxi imes. First, this calculation assumes that train transit time starts when the train is
declared “loaded” and starts moving to Onin Yard. and ends at the entrance to Onn Yard. This
assumption is conservative because (1) it requires the crew to be available as soon as the train
finished loading, and (2) the transit ttme docs not include the time 1t takes for the crew to move
the train from the entrance of Onn Yard until it stops in Onn Yard — tume that counts against the
12-hour limit Severe weather durning western winters will also extend travel times. Second, the
highway time includes only the highway time it takes to taxi the Orin-based crews that will take

the loaded trains from the mine to Onn Yard. This conservative analysis of the highway time

5 Most of the trains on the SARR that originate from mines on the Campbecll Sub are
rerouted. Rerouting traffic from the northern mines makes the SARR less efficient becausc the
longer distance that these trains travel require additional crew changes. This provides
confirmation that WFA rerouted these trains to game the results, not to improve the nefficiency
of the SARR.

® Sce BNSF TSR workpaper “Timestamp Outlaw.xls™ sheet “Exhibit 1ILC-3."
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includes only the time from when the 1ax1 driver starts driving at Orin and stops dnving at the
minc — excluding the time from when the crew logs on duty until the taxi driver starts the trip to
the mune. and the time from when the crew disembarks [rom the taxi untl the train actually starts
moving away from the mine. The calculation concerning drive time also does not take weather
conditions and food/comfort stops into consideration.

WFA/Basin’s operating plan does not address this problem because it uses Rojo Junction,
which 1s roughly half-way between the northern-most and southern-most mines to calculate the
distance of trips. However. the “outlaw™ issue arises only for tramns that originate at mines north
of Rojo Junction becausc the distance and travel time to and from those mines is longer.

To avoid outlawing. BNSF has assumed that all Campbcll Sub trains will require a rescue
crew on the road, and that the rescue crew will be able to rescue two trains 1n its 12-hour shuft.
This 1s a conservative approach for two rcasons  First, BNSF has not stopped the flow of the
outlaw trains in its RTC modeling. When a crew hits the 12-hour mark, it must stop the train
regardless of its location. If the 12-hour trains were to be stopped in RTC modeling. 1t would
cause delays of not only the 12-hour train, but those trains both following and approaching the
12-hour train.” Thercfore, BNSFs transit times are conservative becausc they do not reflect the
delays that would be caused by the outlaw trains. Second, the assumption that a crew will have
the time to perform two rescucs 1n one 12-hour shift is conservative because the linmited number
of SARR trains on the north end of the network means there is a good chance that a second train

would not be available for rescuing.

7 The current RTC model does not have the logic to allow a train to stop on a siding as
the crew approaches the end of its 12-hour shuft.

11.C-17



h. Locomotive Fueling/Servicing Procedures and Dwell Times

BNSF accepts WFA/Basin's RTC modeling concerning locomotive fueling/servicing

procedures and dwell time.

i Results of the Additional RTC Simulation

As it did in the prior phase of this case, BNSF agrees that the RTC model used by
WFA/Basin i» an appropriate and effective simulation model to develop capacity requirements
and transit times for the LRR, assuming that the inputs to the model reflect real-world operating
conditions. With the cxception of the 1ssues discusyed in this Part 111.C, BNSF accepts the RTC
modeling performed by WFA/Basin.

The principal changes relate to interchanges at Northport as discussed above in Section
NI.C.1 a With respect to interchanges between UP and the SARR at Northport, WFA/Basin's
RTC nectwork was modified to make the SARR responsible for picking up empty trains and
lcaving the loaded train on one of two interchange tracks located at UP milepost 114.43 on UP's
South Morrill Subdivision. See BNSF TSR workpapers “UPRR northport track chart A.tuf” and
“UPRR northport track chart B.tif.” BNSF also corrected the split of traffic at Northport for
trains interchanged between BNSF and the SARR. For the reavons explained in Section
I11.C.1.a.3 above, RTC modeling should differentiate traffic that goes north over BNSF's Angora
Sub to Alliance, and traffic that goes south over the Angora Sub to Sterling. A graphical
representation of these changes within the RTC model is in BNSF Third Reply Exhibit I11.C-4."
Train origins and destinations at Northport were recoded by BNSF to reflect whether the train

headed to or came from (a) Alliance or (b) Sterling. See BNSF Third Reply Exhibit M.C-5° As

8 See BNSF TSR workpaper “Northport extcnsions.ppt.™

“ See BNSF TSR workpaper “Interchange locations.xls.™
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explamed above, BNSF modsfied the following dwell times in WFA/Basin's RTC model: 1.5
hours for all loads headed south on BNSF; 1.0 hour for all loads headed north on BNSF: 1.0 hour
for all Jeffrcy train loads: 1 0 hour for time on the UP interchange tracks at Northport because of
the requircments 1o prepare empty trains; and 0.5 hours for dwell time at Orin for all Moba loads
to permit a crew change so that the crews will not outlaw,

BNSF. through its expert David Wheeler, made a number of additional miscellaneous
corrections:

1 WFA/Basin’s RTC model incorrectly represents the actual elevation at Orin Yard
because WFA/Basin codc the clevation at milepost 124 the same as milepost 123.1. To correct
this error, BNSF modified the clevation (o 4,747 fi (from BNSF Orin track charts) for nodes at

milepost 124 in WFA/Basin's modecl

2 WFA/Basin incorrectly code eleven links and/or nodes within the RTC model.
Those errors are noted in WFA/Basin’s own TSO workpaper “LRR Final5 River. DEBUG"

which is a file generated by the RTC model. BNSF corrects each error. '

3. WFA/Basin incorrectly code speed limits on ninetcen turnouts within the Valley
Subdivision. Based on WFA/Basin’s TSO workpaper “WFA LARAMIE RIVER STICKS MAY

5.13.08.dwg”, the turnouts are #20s which have a maximum permissible speed of 40 mph as

' More specifically, the following six diverging links were changed from turnout to
crossover track: 5259 - 5260; 5260 — 5259; V131 - VS131: VS131 - VI131: ORINMY1 -
ORINYARDA4S; and ORINYARDA4S — ORINMY 1. In addition, switch node 1910 has normal
alignment node 1905. which may be an invalid link class; switch node VS131 has normal
alignment node V3342, which may be an invalid link class SIDING; switch node ORINMY 1 has
normal alignment node ORINT36, which may be an invahid link class TURNOUT: switch node
ORINT36 has normal alignment node ORINMY 1. which may be an invalid link class
TURNOUT: and switch node ORINT36 has reverse alignment node ORINT30, which may be an
invalid link class FOUL.
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WFA/Basin correctly code 1n all other areas of thewr network. WFA/Basin code these nineteen

on the Valley Subdivision as 50 mph. BNSF corrects all nineteen turnouts to 40 mph.

4. As explained in Secuon IIL.C.2.d, WFA/Basin incorrectly calculale random
failures on the Vallcy Subdivision, and BNSF employed the same random process used by

WFA/Basin and reassigned the two erroncous failurcs to mileposts MP 18.4 (not 90 5) and MP

84.9 (not 92.4).

5. As also explained in Section I11.C.2.d, WFA/Basin mcomrectly codes all random

failures into the RTC model, and BNSF corrected all of these inaccuracies within WFA/Basin's

RTC modcl
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The following table compares WFA/Basin's and BNSF's RTC cycle times:

Table IIL.C-3
BNSF and WFA/Basin Train Cycle Times (Hours)
WFA BNSF
RTC Peak | RTC Peak
Movement Avg, Avg. Difference
Northport South to Eagle Buite Mine and return 35.1 377 2.6
Northport UP to Eagle Butle Mine and return 35.1 39 3.9
Northport South to Buckskin Mine and return 375 39.9 2.4
Northport South to Rawhide Mine and return 343 38.8 4.5
Northport South to Caballo Mine and return 299 342 4.3
Northport South to Cordero Mine and return 31.5 326 1.1
Northport South to Black Thunder Mmne and return 30.7 33.5 2.8
Northport North to Black Thunder Minc and return 30.7 40.6 9.9
Northport South to North Antelope/Rochelle Mine and return 27.8 33.7 5.9
Moba Jct. to Eagle Butte Mme and return 52.8 J8.4 5.6
Moba Jct. to Dry Fork Mine and return 46 8 47.5 0.7
Moba Jct, to Caballo Rojo Minc and return 46.5 47,1 06
Moba Jct. to Jacobs Ranch Mine and rcturn 47 48.8 1.8
Moba Jct. to Antclope Mine and return 16.1 16 8 0.7
Orin Jct. to Clovis Point Mine and return 19.4 20.3 0.9
Onn Jet. to Cordero Mine and return 18.1 18.2 0.1
Orin Jel. to Jacobs Ranch Mine and rcturn 17 1 14.9 -2.2
Orin Jct. to Antelope Mine and return 14 8 17.1 2.3

3. Rerouted Traffic

For reasons discussed in Sections I and I1I-A, BNSF belicves that WFA/Basin exceeded

the limited scope of this reopening by including rcrouted traffic in the LRR. Moreover,

WFA/Basin’s usc of rerouted traffic is a blatant attempt to game the Board’s MMM

methodology for reasons discussed above. However, for purposes of this section of the

Narrative. BNSF has assumed the existence of the rerouted traffic and addressed the

inadequacies iIn WFA/Basin’s operating assumptions as they relate to the rerouted traffic.
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a. Rercuted JEC Traffic

BNSF also objects, for reasons discussed elvewhere, to WFA/Basin's decision to reroute
the Jeflrey movement and to handle it as local traffic with an interchange with UP at Northport.
The opcrating issues associated with the new Jeffrey movement are addressed above 1n this

scction of the Narrative.

b. Cross-Over Traffic

With the changes discussed above, BNSF accepts WFA/Basin's operating plan with

respect to cross-over traffic.

C. Cycle Times for Rerouted Trains

With the changes discussed above, BNSF accepts WFA/Basi's operating plan with

respect to cycle times for rerouted trains.

4, Other

a. Fueling of Locomotives

WFA/Basin's operating plan provides that loaded trains are refueled at the Orm Yard
and, based on the RTC's routing of trams into Orin Yard, that the refueling can be performed on
any track at the Orin Yard.!! However, WFA/Basin provide for fueling facilities for only two
tracks. BNSF has therefore corrected WFA/Basin's operating plan to add fuel trucks that permut

refucling of trains on the other tracks."

'" WFA has programmed the RTC model to route trains without restriction to certain
tracks. The RTC model logic routes the trains through the shortest (fastest) track available that
accommodates the length of the inbound train. Directing loaded trains to the two tracks that
have stationary fueling equipment would result in delays for other loaded trains entering Onin
Yard and increase transit times.

12 This problem could be addressed by constructing fixed fucling facilities for additional
tracks, which would entail additional capital investment. or by requiring trains that require
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b. Car Inspections

BNSF accepts WFA/Basin's operating plan with respect to car ispections.

c. Train Control and Communications

BNSF accepts WFA/Basin’s operating plan with respect to train control and
communications. However, BNSF made modifications to WFA/Basin's signal and
communications compoinents as necessary to conform to WFA/Basin™s RTC modcl. Those

changes and the asvociated costs arc discussed in Section I1L.F.6.

refucling to use one of the two tracks where WFA provides for fixed fucling facilitics, which
would, among other things, increase dwell times at Orin. BNSF chose the correction that 15
consistent with WFA's opcrating plans for tramns and with its capital budget.
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D. OPERATING EXPENSES

Table III.D-1 below compares WFA/Basin™s operating expenses with BNSF's revised

operating expenses:

Table 111.D-1
LLRR 2004 Operating Costs

Description WFA BA\SE Difference
Locomotive Ownership $ 7816936 | S 8680570 ($  863.634
[.ocomotive Maintenance S 7544279 | $ 8.366.966 | $ 822,687
Locomotive Operations S 29,817.794 $ 30303,135 | § 485,341
Railcar $ 3.657.005 S 4050027 | S 393,022
Maierials & Supply
{Operating) S 1,091,627 ) 1,093.355 | § 1,728
Train & Engine personnel S 17.035.546 $ 18634104 | $ 1.598.558
Operating Managers $ 8.518,354 $ 8922474 | S 404,119
General & Admmistrative $ 10952.188 | S 10952,188 | S -
Loss & Damage ) 33.051 S 32771 | § (280)
Ad Valorem Tax S 1,953,843 S 1953843 | $ -
Maintenance-of-Way S 13,441,721 | $ 15942634 | $ 2500912
Subtotal $ 101862345 | $ 108,932,066 | $ 7.069,721
Insurance $ 3,259,595 |8 3485826 | S 226.231
Total $ 105,121,941 | $ 112417892 | § 7.295952

1. Locomotives

BNSF accepts WFA/Basin's analysis of operating expenses for locomotives, except with

respect to fuel costs at Orin and increascs due to Jeffrey tramns traversing an additional 2.6 miles
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to complete their interchange with UP. WFA/Basin’s calculation of the LRR’s annual operating
costs for fuel 1s bascd, consistent with the Board's prior decision, on the actual cost of fuel at
Guernscy. which is where re-fueling of LRR locomotives occurred on WFA/Basin’s prior
SARR. However, re-fueling for the current SARR takes place in Orin rather than Guernsey
Nevertheless, WFA/Basin do not include the added costs associated with transporting that fucl
from Guernsey to Orin,

For the rcavons explained in BNSF Thard Reply Exhibit [11.D-1, a conservative esttmate
of the annual additional fucl transportation costs are $484.425 n the basc year. This estimate
assumecs that BNSF will deliver the fuel to the SARR at Orin at a cost equal to BNSF's internal
transportation cost — consistent with the underlying assumption that the SARR’s cost of fuel
would not be lower than BNSF's internal cost. BNSF Third Reply Exhibit 1ILD-1 shows that
BNSF used information provided in discovery to calculate the average cost per mile of delivering
fuel by 1ank car 1o Guernscy from the cast, and then used that average cost per mile to calculate
the extra cost of transporting the fuel an cxtra 41.6 miles from Guernsey to Orin. Thas
calculation 15 based on the cost of delivering fucl to Guernsey by tank car because the pipcline
that delivers approximately 25% of the fucl delivered to Guernsey does not extend west to Orin.

WFA/Basm also understate the cost of fueling by truck at Onin Yard. WFA/Basin
mncorrectly assume that the locomotive servicing cost derived from R-1 Annual Report data
includes the cost of Dircct-to-Locomotive (DTL) fueling. To correct this understatement, BNSF
has assigned the Guensey DTL fuel cost to fuel consumed by loaded trains traveling between
Onn Yard and Northport that were fueled by DTL. DTL consumption was derived by

multiplying the locomotive unit miles for loaded tramns traveling between Orin Yard and
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Northport by the percentage of trains i the RTC model that did not get refucled on the tracks

with fixed fueling cquipment.

2. Ralcars
BNSF accepts WFA/Basin's analysis of operating expenses for railcars. except with
respect to changes in quantity and maintenance costs due to changes in transit times based on
BNSF corrections Lo the RTC modeling.
a.  Leasing
Table 1L.C-2, located m Scction [11.C.1.c.(2), compares WFA/Basin and BNSF car

requirements by car type.

b. Maintenance

BNSF accepts WFA/Basin's mcthodology for calculating freight car maintenance. The
increase in freight car mamtenance expense is mainly attributable to the change in the miles

traversed by Jeffrey trams.

3 Personnel

BNSF accepts WFA/Basin's analysis of operating personnel, except with respect to the

number of train crews, crew callers, and equipment inspectors as discussed below.

a. Operating
(1 Staffing requirements

(a) Train/switch crew personnel

BNSF has corrected WFA/Basin’s tram/switch crew personnel to reflect the re-crewing
of tramns originated on the Campbell Sub and destined for Moba. The methodology employed 1s

discussed in detail mn Section 111.C.2.g.
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(h) Non-train operating personnel

BNSF accepts WFA/Basin's calculations concerning non-train operating personnel.
cxcept with respect to equipment nspectors and crew callers. WFA/Basin’s operating plan
includes ten positions for equipment inspectors and two positions for crew callers that must be
staffed 24 hours per day 7 days per week. Standard personnel practices for positions that must
be staffed 24/7 dictate 4.2 persons per position, and that figure does not allow for misscd time
due to vacations, illness, Lraining, or other factors. WFA/Basin’s operating plan provides for an
insufficient number of cquipment inspectors and crew callers to fill these positions 24/7. and

BNSF thercfore adds two equipment inspectors and 1two crew callers to the operating plan.

(c) Compensation

BNSF accepts WFA/Basin's compensation rates for operating personnel.

(d) Materials, supplies and equipment

BNSF accepts WFA/Basin's methodology for calculating matenals and supplics.

b. Non-Operating

BNSF accepts WFA/Basin’s discussion of non-operating expcnscs.

c. General and Admimistrative

BNSF accepts WFA/Basin’s analysis of general and admimstrative operating expenses.

4 Maintenance-of-Way

BNSF’s maintenance of way expert Gerald G Albin, P E (formerly of TranSystems
Corporation and currently with Felsburg Holt & Ullevig) has reviewed WFA/Basin's TSO
maintenance of way evidence and has found that WFA/Basin have understated the personnel and

equipment necessary for the reconfigured LRR.
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In 1ty Seprember 2007 Decision, the STB approved $16.0 million in MOW costs to
maintamn a railroad consisting of 217.95 route miles and 446 75 track miles. The STB further
determined that the maintenance of the line to standards necessary for a heavy haul coal railroad
would require a maintenance-of-way staff of 111 persons consisting of 14 main office personnel
and 97 ficld workers

In their TSO, WFA/Basin extended the original LRR from Guernsey. WY, to Northport,
NE - an additional 92 mules - resulting in a reconfigured LRR consisting of 301.45 route miles
and 441.55 track miles. The 5 3 mile reduction in track miles was brought about by climinating
yards and interchanges (and thus the yard and interchange tracks) and constructing the portion of
the existing double-track Orin Line (which the LRR had replicated in the earlier SAC case) with
a single main track and sidings. As discussed in [[1.B.2 above. WFA/Basin's track mile count
omitted 2.0 miles of passing siding. BNSF's correction of that error results in 443.55 track miles
on the reconfigured LRR, making the difference between the track miles on the ongmal LRR and
the reconfigured LRR only 3.3 milcs

Despite the substantial increasc 1n route miles and virtually identical track miles.
WFA/Basin purport to maintain the reconfigured LRR with fewer employees (107 consisting of
15 office personnel and only 92 ficld staff) and for a significantly lower cost - only $13.4
million. These changes represent a reduction of 5 ficld MOW personal (a net reduction of 4 total
MOW stafl) and nearly $2.6 million in MOW costs from the staffing and costs approved by the
Board for the LRR as originally designed.

WFA/Basin imply that thesc reductions reflect the reduced tonnage carried by the
redesigned LRR, but they fail to show any such correlation. WFA/Basin TSO Nar. at 111-D-16 to

17. As described more fully below, even with the reduction in tonnages. the LRR is a heavy haul
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railroad, and as such, 1t requires 8 MOW department staffed with a core group of specially
tramned personnel The staffing approved by the Board in 1ty September 2007 Decision represents
the mimmum optimally required for such a railroad. Thus, the WFA/Basin's proposed reduction
of MOW personnel 1s inconsistent with the Board's Deciston

As shown 1n the table below.! reduced personnel costs represent the largest portion —
ncarly 71 % — of the total reduction in MOW costs proposed by WFA/Basm. The remaining 29%
of the reduction in costs 1~ attributable 10 certain contract maintenance activities. These items

will be discussed in more detail in the sections below.

I Table I11.D.4-1 reflects the Board's electronic workpapers underlying its September
2007 Decivion and differ in the items marked with an * from Table C-5 in the text of the Board's
Decision.
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Table II1.D.4-1

CALCULATION OF SPOT MAINTENANCE

STRB 2007 WFA/Basin | DIFFERENCE
DECISION TSO
A | Company Personnel *59.66Y.803 40 | $7.861.639 30) S1LR3R.164 11
B | Equpment $2.521.51200 | 252151200 $000
*

C | Contract Work
|| Track Geometry Testing — 4x year $71.491 20 $73.04559 -$1.554 39
2. | Ulrrasonie Testing — 4x year $160.62263 | $160.622 63 3000
3 | Yard Cleaning $27.862 87 $27,362 87 30 00
4 | Weed Spray (24" tor main, branch) $21.988 20 $21.988 20 S0 00
5 | Weed Spray (16° mune spurs, set out, S1.883 09 $1.88309 20.00

et )

6. | Brush Cutung/Mowing $45.629 69 $46634.45 -51.004 76
7 _| Rail Grinding (includes crossings) $730.23928 |  $282.896 18 $447.343 10
8 { Rail Grinding (switches) $396.831.15 | $153.733 19 $243.097 Y6
9 | Lquipmem Maintenance $246.559 30 | $258.118 55 -511.559 25
10 | Comm Inspections and spot mitc $189.384 40 | $18Y.384 40 $000
11 _| General Bldg Mic (WWTP) $210.053 85 311642697 $93.626 88
12 | Snow Remaval $87.63000 $87.630: 00) S000
13. | M, Engineering 822500000 [ 522500000 SO00
14 | Storm Debris Removal $25.000.00 $25,000.00 S0 00
15. | Derailments $750.00000 [  $750.000 00 $0.00
16. | Washouts S40.000 00 S40,000 () S0 ()
17_| Environmental Mitigation $148422.00 | $148,42200 ) ()
18 | Noxious Weed Spraying $310.66056 | $310.660 56 4000
19 | Bridge & Culvert Inspections $59.296 74 $71.105 44 -S11.808 71
20 [ Coal Clean-up SIB000000 | S1RO000 00 $0.00
21 | Stabilization {tunnels) *$167.750.00 |  $167.75000) $0 00
Total Spot Maintenance Costs 2004 *$16,038.026 | S13.441.721 $2.596,304 94

in 2005 Dollars

Source SI'B Electronic Workpaper “STB Spot Maint xls™ sheet “Spot Mamtenance Summary™ and WFA/Basin

I'SO workpaper “Spot Mainl wia3rdsupp xIsx™ sheet “Spot Maintenance Summary™

a. Pcrsonnel Requirements

Subsection (1) discusses the inadequacy of WFA/Basin's reduced mamntenance-of-way

personnel requirements for the reconfigured LRR when compared to the Board'« approved

staffing for the original, considerably smaller LRR network. Subsection (2) discusses BNSF's

proposed staffing of the reconfigured LRR using the Board's staffing as a minimum and

developing the additional staff required to maintain the expanded network.
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(N WFA/Basin's .LRR MOW forces are inconsistent with the
Board's decivion and inadequate to maintain the LRR

In their narrative, WFA/Basin state that they started with the LRR MOW plan approved
by the Board in the September 2007 Decision, WFA/Basin TSO Nar, at [1I-D-16, but modified it
to reflect reduced tratfic densitics, the extension 1o Northport, the replacement of second and
third main track between Donkey Creek and Fisher Jct. with passing sidings (second main) track,
the rclocation of the former Guernsey Yard to Orin and the climination of interchanges with
BNSF at Donkcy Creck and Campbell. Id In fact, however, they started with their own original
MOW personnel plan, which the STB rejected as inadequate. They boast that their staffing for
the reconfigured LRR represents an increase of 36% 1n specialized ficld-maintenance personnel
over those reflected in their original MOW plan  Jd. at I1I-D-22. While that may be truc, 1t is
nonetheless irrelevant and inconsistent with the Board's Decision.

Table II1.D.4-2 comparcs the Board's approved staffing for the oniginal LRR with
WFA/Basin’~ proposed staffing for the considerably extended LRR. As can be sccn, WFA
increased the track maintenance personncl by only ONE person (despite 1ts claim to have added
a crew) and deviated from the Board’s findings with respect to signals, communications and

purchasing personnel.
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TABLE IIL.D.4-2

COMPARISON OF STB-APPROVED MOW STAFFING

FOR ORIGINAL 217.95 MILE LRR AND

WFA TSO STAFFING FOR 301.45 MILE LRR

Decpartment STB WFA/Basin TSO

Decision

Track 54 55
| Signal 22 20

Communications 10 8

B&B 7 7

Purchasing 3 1

Electrical l 1

Total Field 97 92

Main Office Personnel 14 15

Total MOW 111 107

The subsections below address WFA/Basin's proposed staffing of each department in

which it deviates from the Board’s approved staffing.

WFA/Basin correctly recognize that the 92-mile cxtension of the LRR mainline from
Guemnscy, WY, to Northport, NE, requires an additional ficld track-mamntenance district at
Scottsbluff, NE. However, their claim that they have “added™ the necessary personnel to cover
that need 15 disingenuous. As the table below demonstrates, WFA/Basin added only one

additional person to the track department. Its sixth 4-man section crew is drawn from the Board-

Track department

approved 3-man system crew. which WFA/Basin have ¢liminated entirely.
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Table 111.D.4-3

Track Department Force

Position STB Decision | WFA/Basin TSO
Managers/Assist Managers 4 4
Track Maintenance Crew Members 20 24
Welding Crew Members 6 6
Track Inspectors 4 4
Machine Operators/Truck Drivers 7 7
Ditching & Spot Surfacing Crew Mcmbers 6 6
Mechanicy 2 2
Lubricators 2 2
System Crew Members 3 0
Totals 54 S5

Source. S1B ¢lectronic workpaper "STB Spot Maint xIv™ sheet “MOW Personnel™ and WFA/Basin
TSO workpaper “Spot Maint wfa3rdsup xIs™ sheet "MOW Personnel.”

While the Board did not cmbrace BNSF's theory that work such as ditching, spot
surfacing and lubrication could be more efficicntly handled by district gangy and seasonal
workers. Il did accept the usc of a 3-man system crew to handle maintecnance emergencies.
September 2007 Decision at 60. WFA/Basin have removed those field personncl entirely,
leaving only the regular district-assigned track-mantenance crews to handle routine
maintenance, seasonal work (including maintenance of switches and switch heaters) and
cmergencies requiring immediate attention that may arise anywhere on the network.

Based on his extensive experience with heavy haul coal operations, BNSF expert Mr.
Albin continues to hold the view that system gangs are csscntial to maintaining an efficient
heavy haul coal railroad. System crcws assist the regular (6) field track-mantenance crews with
ditching and spot surfacing, switch maintcnance, handling emergency replaccments of broken
rail or defective tics. assisting signal employees during signal outages, and performing follow up
work behind rail detector and track geometry cars. Most important, a system crew is more
reachly available for handling emergencies and unexpected problems that anise anywhere on the

system at any time, day or mght. WFA/Basin®s creation of a sixth track-maintenance crew
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through abolition of the 3-man system crew 1+ inconsistent with the Board's Decision and does
not provide for adequatc mamtenance of the expanded LRR.

In their narrative, WFA/Basin do not specifically address why they eliminated the system
crew positions, or cven mention thal they have done so. They simply assert that they have
maintained the 4 manager/assistant manager positions approved by the Board and that their sixth
four-man track-maintenance crew 1s consistent with the four-man crews approved by the Board.
As for other track department personnel, WFA/Basin lump them into 1ts discussion of “other
specialized ficld maintenance staff™ listed in TSO Tablc 11I-D-8, which it asserts is “consistent
with the staffing approved by the Board . . . with appropriate revisions to reflect the changes in
the LRR traffic density and system configuration.” WFA/Basin TSO Nar. at 11I-D-20. The table
includes the following track maintenance positions

4 track inspectors

6 welding crew members

1 ditching foreman

1 ditching crew member

2 spot surfacing crew foremen

2 spot surfacing crew members
2 lubricator technicians

7 machine operator/truck drivers
2 mechanics.

These positions are consistent with the Board's approved staffing. However, the list
omits any mention of the system crew members that the Board also approved. WFA/Basin
attempt to support their listing of specialized personnel by pointing out that the personnel listed
represent an increase of 36% over their original MOW plan. They do not state that it represents
a reduction from the Board's approved personnel listing for the onginal, smaller LRR. In effect
they admit that they started not with the Board's approved staffing, but with their own original

MOW plan.
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WFA/Basin's onginal MOW plan did not provide for system crews and indeed they
argued against BNSF's inclusion of such crews as unnecessary. Nonetheless, in therr rebuttal
evidence, WFA/Basin added 3 vystem crew members to address concerns raised by BNSF about
the inadequacies of the WFA/Basin’s proposed staffing The Board did not accept WFA/Basin's
oniginal plan. Rather it accepted a modified version of the parties” evidence, including a three-
man system crew, based on WFA/Basin's mclusion of the system crew members in its revised
plan, which the Board found was a reasonable accommodation to BNSF's concerns. Seprember
2007 Decision at 60.

WFA/Basin's elimination of the system crew members goes beyond the scope of the
supplemental cvidence authorized by the Board. The adjustment is not needed to accommodate
the changed configuration of the LRR, but rather 1s an attempt by WFA/Basin to have the Board
revisit its prior approval of a system crew. The Board granted WFA/Basin the opportunity to
reconfigure 1ts SARR for the limited purpose of addressing changes that would have been made
in the SARR traffic sclection and related changes in the configuration of the railroad had
WFA/Basin known that the Board would use a new revenue allocation methodology. The Board
did not mvite the partics to revisit 1ssues already determined.

While WFA/Basin asscrt that the MOW staffing changes are driven by revised traffic
densitics and the reconfiguration of the LRR, they made no attempt to demonstratc how those
changes justify the elimination of the system crew or any other MOW personnel. In fact, those
changes argue against WFA/Basin’s staff reductions. The reconfigured LRR exiends over a
considerably greater geographic area than did the original LRR. The total track miles of the
reconfigured LRR are virtually the same as the onginal LRR, except that a slightly greater

percentage of the track mules on the reconfigured LRR are mainline track, requiring higher
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maintenance standards. Based on STB workpapers, approximatcly 86% ot the track miles of the
original LRR were mainline track. whereas over 90% of the reconfigured LLR track miles are
mainline tracks. Thus, there arc no grounds for assuming that the reconfiguration of the LRR
would lead to reduction of the MOW staff.

WFA/Basin have also failed to demonstrate how the reduced tonnage on the LRR
justifies its changes to MOW staffing Despite the lower tonnages. the reconfigured LRR
remains a heavy haul railroad. The LRR traffic v compnised exclusively of coal-carrying unit
trains averaging more than 100 cars, wath cach car loaded to 286,000 pounds. Even with a
reduction of nearly one-third of the tonnages on most segments, the LRR still averages greater
than 50 MGT on its mainline tracks. On the Onin subdivision (134.17 miles), the tonnages range
from 35 MGT to 102 MGT with 12 of the 19 segments exceeding S0 MGT. On the Canyon
subdivision (41.81 miles) the tonnages range from 82 to 96 MGT and the extended line segment
on the Valley subdivision (92 miles) has a density of 82 MGT.?

Moreover, although the tonnages on the Orin subdivision ranged from 90 MGT to 154
MGT on the ongmnal LRR, those lonnages were spread over multiple tracks, reducing the impact
on cach individual track. Because the Orin line portion of the redesigned LRR 1s constructed as
single track, the single mainline track carries all empty and loaded train traffic moving over that
line. Thus, WFA/Basin’s allcged downward “adjustments™ to MOW staffing, and particularly
track department staffing, based on the revised traffic and configuration of the LRR are wholly

unsupported by WFA/Basin's evidence.

* WFA/Basm TSO workpaper “Spot Maint wfa3rdsup xIs™ sheet “Density.”
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(b)  Other departments
As shown in Table II1.D.4-2 above, WFA/Basin also eliminated key ficld personnel in

other departments as well. As shown in the table below, WFA/Basin maintained the same
number and povitions of employees in the Bridges & Buildings and Electrical Departments, but
the expanded LRR will have fewer signal and communications personnel and a one-person
purchasing department. Table 111.D.4-4 below compares the Board’s approved staffing for the
original LRR with the WFA/Basin proposed staffing for the redesigned LRR 1n the Signal,

Communications and Purchasing departments.

Table I1L.D.4-4

Comparison STB Decision Staffing and WFA TSO Staffing

Department/Position STB Decision | WFA TSO
| Signals Department

Dispatching Center Technicians 5 5
| Signal Tech/Inspectors 2 l
| Signal Maintainers 13 12
| Signal Foreman 2 2

Total Signal Personnel 22 20

Communications Department

Foreman 1 0

Microwave Technicians 3 3

Technicians 2 2

Radio Shop Techmcian 2 )|

Maintainers 2 2

Total Communications Personnel 10 8

Purchasing Department

Manager 1 0

Crane Operator | S

Truck Driver 1 S

Total 3 1

Source STB klectronic Workpaper “STB Spot Maimt Rebuttal xIs™ sheet “MOW Pervonnel” and
WFEA/Basin TSO Warkpaper “Spot Maint wfa3rd sup xIs" sheet “MOW Personnel™
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i) Signals and communications

Without cxplanation, WFA/Basin eliminated four wignals and communications personncl
— 1 signal tech/inspector, 1 s1gnal maintaner. | communications foreman and 1 radio technician.
As with therr discussion of track maintenance, WFA/Basin purport to *add™ one ficld supervisor
for the signals and communications functions, but their *addition™ 1s 1n fact merely an increase
above their original MOW plan, which the Board rejected in its September 2007 Decision. The
Board held that “WFA ha|d] failed to show that onc department composed of signal maimntamers
could be trained to oversee two broad and important funclions of signal and communications
maintenance ' September 2007 Decision at 62. The Board further held that WFA/Basin had not
provided suffictent evidence that signal and communications technology were similar enough to
overlap and thus held that the two departments (including supervisors) should be separate.
Accordingly, the Board approved two signal supervisors” as well as a communications foreman.*

[n their narrative, WFA/Basin pay lip service to the Board’s decision, asserting that there
will be two signal supervisors, one of whom will also oversee communications. Thus, their
revised version of the “MOW Personnel™ worksheet includes only the two Board-approved
signals supervisors, but eliminates the communications foreman. This 1y not consistent with the
Board’s decision and WFA has offered no justification for its position.

WFA/Basin also reduced the number of signal inspectors. signal mamtamners, and radio

techmcians with no cxplanation. WFA/Basin offers no evidence 1n 1ts narrative, nor does it point

! See STB Electronic Workpaper “STB Spot Maint Rebuttal.xls™ sheet “MOW
Personnei™ Cell F22.

* See STB Electronic Workpaper “STB Spot Maint Rebuttal.xls" sheet “MOW
Pervonnel™ Cell F28.
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1o anything 1n 1ts workpapers, to support the reduction in these personnel. Because these staffing

changes are unsupported. they should be rejected.

ii) Purchasing department

In their original SAC case, WFA/Basin had argued that no employees were nceded for a
purchasing department because the purchasing function would be handled by the Finance and
Accounting department and material-handling would be performed by contractors September
2007 Decision a1 64-65 (citing WFA/Basin Reb. Nar. at [1I-D-150). The Board rejected that
argument and instcad agreed with BNSF that a purchasing department was necessary to handle
certain key responsibilities including, among other things, inventory and material handling. Id.
at 65

Nonetheless, 1n their TSO cvidence, WFA/Basin returned to their original posation,
although without argument or even notice. As can be scen from Table I11.D.4-4 above. and more
fully n WFA/Basin's TSO electronic *MOW Personnel™ worksheet,” WFA/Basin removed the
purchasing manager position and combined the crane operator and truck driver positions into a
single position, thus reducing the Board-approved Purchasing department to one laborer. The
electronic workshect further shows that WFA/Basin increased their Main Office Personnel — not
with the addition of any supervisors, but with the addition of a purchasing clerk. In this way,
WFA/Basin eliminates the cost for the (otal compensation (salary, fringe benefits, travel. small
tools and office materials) for a purchasing manager { } and a truck dniver { H
from the Board-approved staffing and replaced them with a clerk { } and crane operator

{ }. Because there 1s very hittle explanation 1n their narrative, WFA/Basin’s narrative

3 See WFA/Basin TSO workpaper “Spot Maint wfa3rdsup.xls™ sheet *“MOW Personnel”
Lines 15 and 41. compared to STB clectronic workpaper “STB Spot Maint Rebuttal.x1s™ sheet
*MOW Personnel” Lines 41-43.
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leads onc to conclude that they have “"beefed up™ the staffing for the expanded 301-mile LRR.
whereas 1n fact their staffing is stll below the staffing approved by the Board for the onginal
217-mile LRR.

As noted above, WFA/Basin rely on a comparison of their staffing for the reconfigured
LRR with their rejected plan for the original LRR as justification for their specialized ficld
forces, noting that their TSO staffing represents an incrcasc above the enginal (rejected) MOW
plan. They do not explain why the extension of the railroad by 92 miles — and the maintcnance
of nearly the same number of track miles as the original LRR but sprcad over a much greater
geographic arca with sigmficantly fewer areas of compacted tracks (such as yards and double-
tracked scgments) — would justify a reduction 1n specialized ficld workers, including field
SUPETVINOTS.

To the contrary. the redesign of the LRR compels some munor increases in the work
force, as explained more fully in subsection (2) below setting out Mr. Albin's proposed
workforce for the LRR.

(2) BNSF's proposed MOW staffing addresses the additional

necds of the expanded LRR and is consistent with the
Board’s decision

BNSF witness Mr. Albin has reviewed WFA/Basin's TSO mamtenance-ol-way evidence
and finds that there is no justification for WFA/Basin’s diminished MOW staffing. To the
contrary, the expanded LRR would require not only restoration of the Board-approved forces mn
the Signals, Communications and Purchasing Department, but also a slight increase i Track
Department personnel and an additional microwave technician for the 10 additional microwave
sitcs on the new line segment. In addition. as discussed more fully below, WFA/Basn failed to

incorporate the STB's decision in its September 2007 Decision concerning the appropnate
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calculation of AAR units. and therefore WFA/Basin has understated the number of signal
maintainers required to service the signal units on the reconfigured LRR. BNSF has rccalculated
the AAR units consistent with the Board's decision and hay added the correct number of signal

maintamers to 1ts signal force.

TABLE I11.D.4-5

COMPARISON OF STB-APPROVED MOW STAFFING FOR
ORIGINAL 217.95 MILE LRR AND
WFA TSO STAFFING FOR 301.45 MILE LRR
Decpartment STB WFA/Basin| BNSF

Decision TSO TSR
Track 54 55 61
Signal 22 20 25
Communications 10 8 11
B&B 7 7 7
Purchasing 3 1 3
Electrical | 1 |
Total Field 97 92 108
Main Office Personnel 14 15 14
Total MOW 111 107 122

Source “STB Spot Maint.xls™ sheet “MOW Personnel™ and WFA “Spot Maint wfa3rdsup xIy”
sheet “MOW Personnel™ and BNSF “Spat Maint BNSF3rdrep xIv" sheet “*MOW Personnel ™

As can be seen from Table I11.D.4-5. BNSF proposes to restore the six non-track
positions that WFA/Basin elimmated - i.e., signal maintainer, signal inspector, communications
foreman, radio technician, purchasing manager and purchasing department truck dnver On a
heavy haul railroad, such as the LRR. 1t 1s essential 1o have a task force that includes, at a
minimum, a full consist of specially trained personnel to ensurc coverage 24 hours a day. seven
days a week. These include not only the track-mamtenance crews, but sufficient numbers of key
positions 1n the other departments as well Any less coverage in any discipline would result in
increased risk of down grading in maintcnance coverage, leading to slow orders, line outages

and, worst case, even derailments. Based on the evidence of the partics, the Board determined
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the appropnate staffing for the LRR as originally configured — a 217.95 mile railroad, with
446.75 miles of track, equipped with sophisticated signal and communications systems, and with
an infrastructure that included significant numbers of bridges. culverts, overpasses and road
CTOSSINGS.

The reconfigured LRR has 301.45 route miles, 443.55 track miles and increased numbers
of bridges, culverts, overpasses and road crossings. Thus, the reconfiguration of the LRR clearly
increases the workload for the cntire MOW staff. The increased workload requires at a
minimum the retention of the MOW staffing at the levels approved by the Board for the 92-mile
shorter LRR. As discussed above, the decreased tonnages and removal of double tracking on
certain hine segments of the LRR do not reduce the maintenance-of-way activities for the basic
essential MOW personnel. The removal of yard tracks and double tracking is more than offset
by the cxtension of the mainline to Northport, as the ncarly 444 miles of track to be maintained
are much more spread out than under the original design.

The reduced tonnages have relatively litile effect on the core MOW activities, which are
not driven by tonnages (as opposed to contract services such as rail gninding of mainline track
and switches which are bascd on density). Moreover, the effect of the decrcased tonnages on the
Orin subdivision is diminished by the fact that all tonnages now traverse a single track rather
than being spread out over double tracks.

Mr. Albin’s proposed additions to the MOW staff are discussed below by department.

(a) Track department

The 92-mile extension of the LRR has a greater impact on the core LRR track-
maintenance staff than on other departments. In addition to a sixth four-man section crew, an

additional track inspector 1~ needed to cover the new territory. A fifth inspector would maintain
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a manageable ratio of route and track mules per inspector. For the onginal LRR cach of the 4
track mspectors covered an average of 54 route miles and 112 track mules. The addition of a
fifth inspector for the reconfigured LRR provides a ratio of 60 route miles and 88 track miles per
mspector. whereas maintamning only 4 inspectors would drive up the ratio of route miles to 75
route miles per inspector, with each invpector having responsibility for nearly 111 track miles.®
The expanded network makes it nccessary to add another inspector to maintain manageable
workloads for the mspectors.

Field Track-Maintenance crews perform the day-to-day track maintenance for a track
mule territory of 60 to 100 miles. Their duties include minor alignment and surfacing of the
track, minor repair of slow orders, nnor drainage repairs, cleaning culverts, repair of broken
rail, ties, switch heaters and the like. The Track Inspector inspects the mamline, side tracks, yard
tracks, switches, and road crossings on an assigned territory averaging 90 track miles. Inspectors
also make additional emergency inspections in response to bad weather conditions or conditions
reported by train crews, and other engineering, maintenance and operating personnel. Inspectors
do minor repairs such as tightening bolts at switches, but rely on the regular crews to do major
repairs to remedy problems 1dentificd during inspection.

The expansion of the railroad also compcls the availability of an additional machine
operator/truck driver to work with spot surfacing and ditching crews on the new territory. Spot
surfacing crews are responsible for repairing limited lengths of track or switches for proper

surfacing and alignment, primanily to restore track speed to slow orders, linc outages and

“ In its origmal plan, BNSF proposed 2-man track inspector patrol gangs to mspect and
perform munor repawrs. The Board ruled against that plan 1n favor of 4 track inspectors for the
217.95 mule network and 446.75 track miles. BNSFs revised plan has 5 track inspectors, each
covering an average of 60 route miles and approxmmately 90 track miles, with follow up
performed by track-maintenance or system crews. This 1s consistent with the Board’s Decision.
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derailment areas. Their work requires the use of tampers (junior tampers and switch tampers)
and regulators with a track broom. Ditching crews are responsible for handling large drainage
problems, including restoring track ditches filled-in with silt eroded from rains, snow. and wind
or from slope failures and sloughing, as well as conducting major culvert cleaming projects and
maintaining drainage at brndges. They are equipped with backhoces, front end loaders and dozers.
These maintenance-of-way activitics require the services of machine operators/truck drivers.
Machinc operators also assist the system crew that handles emergencies and other work that the
field crews cannot do, such follow up work to track geometry and detector cars. In order to
covcr the extended territory, Mr. Albin added a machine operator/truck drive position as an
essential component of the LRR field track-mamtcnance force.

Welders/grinders perform switch repairs and maintain the CWR. They are responsible
for ehminating joints where short rails have been cut in to replace broken rail. or rail found to be
defective by rail detector cars and for building-up, welding and gninding switch ponts, frogs and
stock rails. Proper and timely switch maintenance and joint elimination 1s crucial to the efficient
operation of a heavy haul railroad. It 1s important to increasc the number of welders to cover the
new territory because much of their ime 1s spent traveling from onc prionty project to another
and the increased 92 mile terntory requires an additional person to handle this work. Thus, Mr.
Albin included an addiuonal welder/grinder for the new termitory. Table II1.D 4-6 compares Mr.
Albin’s proposed track department force with the STB's approved staffing for the oniginal LRR

and with WFA/Basin’s proposed staffing for the reconfigured LRR
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Table II1.D.4-6

Track Department Force
Position STB WFA | BNSF
Decision | TSO | TSR
Managers/Assint Managers 4 4 4
Track Mainienance Crew Members 20 24 24
Welding Crew Members 6 6 7
Track Inspectors 4 4 5
Machine Operators/Truck Drivers 7 7 8
Ditching & Spot Surfacing Crew Members 6 6 6
Mechanics 2 2 2
Lubricators 2 2 2
System Crew Members 3 - 3
Totals 54 5§ 61

(b) Signals department

As discussed above, WFA/Basin have not justified the removal of signal personnel on the
expanded LRR. Therefore, as a starting point, BNSF expert Mr Albin restored the two key
signal personnel positions that WFA/Basin removed - a signal inspector and a signal maintainer
— to bnng the MOW signal force back to the level approved by the Board for the much shorter
LRR. In addition. BNSF corrected an crror in WFA/Basin's calculation of the number of signal
maintainers required on the LRR.

In determining the number of signal mantamers nceded on the reconfigured LRR,
WFA/Basin adhered to the STB's acceptance of a ratio of 1 signal maintamer for every 1239
AAR units, which the STB found was close to BNSF's standard ratio of 1 maintainer/1200 AAR
units and therefore feasible. September 2007 Decision at 61. WFA/Basin calculated the total
AAR units by multiplying the number of each signal item by the number of “AAR units per unit”
of that item However, in doing so, WFA/Basin used the “AAR units per unit” that they had
submutted 1 their rebuttal evidence, which were significantly lower than those submatted in therr

opening evidence and accepted by BNSF. In Appendix D — LRR Road Property Investment to
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the Board's September 2007 Decision. the Board rejected WFA/Basin'™s new evidence, stating
that *...a party may not impeach its own evidence... |therefore] we use the counts WFA
submitted on opening ™ September 2007 Decision at 114. The Board then calculated the AAR
units using WFA/Basin™s original evidence.

WFA/Basin's use of the rebuttal evidence that the Board clearly rejected in this case 1s
mappropriate. BNSF has determuined the total AAR units for the signal road property investment
using the correct calculations per the Board's Decision. BNSF has used those same total AAR
units and the Board’s accepted 1/1200 ratio to determine the appropriate number of signal

maintaners, as shown below.’

Table 1I1.D.4-7
Comparison of AAR Units and Maintainers Using AAR Units Per Unit in
WFA/Basin’s Rebhuttal Evidence and Using Corrected AAR Unit and Maintainers
Per STB September 2007 Decision at 114 Appendix D
Per WFA Rcbuttal Per STB Decision
AAR Umits |#Sig. | Unus/ | ARR #Si1g. | Unts/
Mant. | Maint | Unats Maint. | Maint
WFA 3™ Opening 13,775 12 1148 18,360 15 1224
BNSF 3" Reply 14,008 12 1167 | 19,001 16 1188

Source  WFA/Basin 'l SO workpaper “Thud Supp Open Laramie River CS Spreadsheet Final x1s” sheet “AAR Unnt
Companison” and BNSF TSR workpaper “Third Reply Laramie River C8 Spreadsheet Final xl1s™ sheet “AAR Ut
Comparison™ Column L.

Thus, based on the signal counts in BNSF's Third Supplemental Reply road property

investment, Mr. Albin has icluded 16 signal mamntamers in the MOW ficld force. Table l1I-

7 The Board"s decision with respect to appropriate AAR signal units however was
inadvertently not carried over to the [11.D.4 section of the Board's decision. It is clear, however,
that the Board intended that the WFA rebutial evidence on AAR units per unit not be used.
Therefore, despite the Board's failure to recalculate the AAR units for purposcs of determining
signal maintainers in the Scptember 2007 Decision, using the rejected numbers 1n the parties’
supplemental filings would be inconsistent with the Board's intent Therefore, BNSF has
included the corrected AAR units 1n 1ls calculations for both RPY and MOW.
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D.4-8 shows BNSF's proposed Signals Department, with the correct number of mamntainers

based on AAR units consistent with the Board's Deciston at 114,

Table II1.D.4-8
Comparison of Signal Department Staffing
Department/Position STB WFA BNSF
Decision | TSO TSR
| Signals Department
Dispatching Center Technicians 5 5 3
| Signal Tech/Inspectors 2 1 2
| Signal Maintainers 13 12 16
Signal Foreman 2 2 2
Total Signals Personnel 22 20 25

(c) Communications department

As discussed above, Mr. Albin’s personnel count begins with the restoration of the

Board-approved levels for the original LRR  Thus, Mr Albin restored the positions for

communications [oreman and radio shop technician. In addition, Mr. Albin included one

additional microwave technician to the core Communications department force. Microwave

technicians cover maintenance of the long haul microwave network. towers and substations. An

additional technician s required because of the expansion of the LRR by 92 route miles and the

addition of 10 microwave towers and substations on the new territory to be maintained by the

Communications department. The 10 new towers represent an increase of 30%. justifying the

addition of a fourth technician.
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Table 111.D.4-9

Comparison of Microwave Towers and Staff on Original LRR

With Microwave Towers and Staff on Reconfigured LRR

LLRR Tower Per STB Decision LRR Towers per WFA TSO

Height No. of Towers Height No. of Towers
200 ft 3 200 ft 6

100 ft 10 100 ft 12

50 ft 10 50 fi 15

Total 23 Total 33
Technicians 3 Technicians (BNSF) | 4

Ratic Tower/Tech 7.6 Ratio Tower/Tech 8.25

While BNSF's proposed communications MOW force of 11 for the reconfigured LRR
cxceeds WFA/Basin's estimate of 8, it is an increase of only one position over that approved by

the Board for the onginal LRR.

Table I11.D.4-10

Communications Department
Position STB WFA BNSF
Decision TSO TSR
Foreman 1 0 1 -
Microwave Technicians 3 3 4
Communications Technicians 2 2 2
Radio Shop Technician 2 | 2
Maintainers 2 2 2
Total Comm. Personnel 10 8 11

(3) Technical correction to small tools addutive per the Board's
Februarv 2008 Decision

BNSF's MOW Pervonnel spreadshect submitied on rebuttal included a small tools
additive, which incorporated a percentage for each department based on that department’s actual
experience. WFA/Basin argued for a 35% across the board additive. In its September 2007
Decision, the Board accepled BNSF’s additive, but nonctheless mistakenly used WFA/Basin®s
35% additive 1n 1t~ restatcd MOW Personnel spreadshect. In its February 2008 Decision, the

Board noted this in the techmcal corrections. WFA/Basin did not readjust the percentages in
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therr restated MOW Personnel spreadsheet, but instead hard coded an unexplained amount of
$180.669 in Cell J47, which they idenufied as “BNSF’s small tools additive per STB decision
2/29/08.” It is unclear how WFA/Basin derived that cost.

BNSF has incorporated the appropriate departmental percentages into the formulas 1n
Column J of its restated MOW Personnel spreadsheet to calculate the correct small tools additive

for each personnel position.

b. Equipment

WFA/Basin made no changes to the annual spot maintcnance equipment inventory and
costs to account for the additional territory, despite their acknowledgment that the expansion of
the LRR would require a sixth 4-man section crew. This 1v not surprising in light of their overall
reduced staffing, and their elimination of the systems crew.

Consistent with his assessment of thc personnel needs of the expanded LRR, Mr. Albin
has reviewed the Board-approved equipment list in “STB Spot Maint Rebuttal.xls™ sheet
“Annual Spot Equip.” As noted above, Mr. Albin increased the track-maintenance force with the
addition of a sixth 4-man scction crew assigned to the new termitory, 1 welder, 1 track mspector
and 1 machine operator/truck driver. To provide sufficient equipment for use on the new
scgment by the new track-maintenance crew and supporting forces, Mr. Albin began with the
Board’s selection of equipment and equipment cost. to which he then added the [ollowing pieces
of equipment:

For the new track maintenance crew, onc cach:

Hi-Rail Boomn Truck
Rail Dnill

Rail Expander

Rail Grinder

Rail Saw
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Rail Heater

Generator with Tools

Air Compressor with Tools
Front End Loader

For the new Track Inspector, one cach:
e Hi-Rail Truck, 0.75 ton.

Although BNSF increascd the number of signal maintainers, the equipment list approved
by the STB has sufficient vehicles to accommodate the additional mamtamers and thercfore Mr.
Albin made no further adjustments.

The cost for these additional pieces of cquipment is $140.211. Since the Board's
equipment cost of $2,521,512 was hard-coded in the September 2007 Decision workpapers,
BNSF determined the cost of the additional equipment listed above and added that cost to the
Board's cost for a BNSF total spol mainitenance equ1pn'1ent cost of $2,661,273.

BNSF"s cost development 1s found n 1ts TSR workpaper “Spot Maint bnsf3rdrep.xls™
sheet **Annual Spot Equip *

Mr. Albin also added four radios — two for the new field mamtenance crew and onc cach
for the track inspector and thc commumications technician. These radios have been included 1n

the road property costs under Il F.6.

C. Contract Services

Mr Albin has reviewed WFA/Basin's TSO evidence on contract service costs and takes

1ssue with only a few of the items as discussed below.

(D) Track geometry testing

Due to the increase m track miles, the track geometry testing cost increased by $857.53.
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{(2) Brush cutting/mowing

WFA/Basm’s brush cutting and mowing cost has increased above that of the Boards
decision, as expected given the increased route miles of the LRR  However, WFA/Basin slightly
understated the cost for this item because 1t did not update the miles in its TSO workpaper “WFA
THIRD SUPP Track Quantities.” BNSF made the nccessary correction. Alvo, BNSF added the

Winters siding which also increases this cost.

(3) Communications inspections/spot maintenance

WFA/Basin did not update this 1tem to incorporate the communications cost on the
reconfigurcd LRR, but instead retained the $189,384 cosl from the Board’s sprcadsheet which
was 2% of the original communications system cost. WFA/Basin should have calculated 2% of
the total communications cost as calculated in their Section 11I-F-6 TSO workpaper “Third Supp
Open Laramic River CS Spreadsheet Final.xls" which would increase the MOW cost for this

item by $57.729. BNSF has made the appropriate link in its restated spreadsheet.

(4) Equipment maintenance

In the technical corrections listed in the Board’s February 2008 Decision, the Board
noted that although it had accepted BNSF's maintenance-of-way equipment costs, which
included a mantenance of equipment component, 1n its summary of MOW costs, 1t also added
WFA/Basin's separate maintenance componcnt, resulting in a double count of the cquipment
maintcnance cost. In their TSO spreadsheet, WFA/Basin did not make the correction. BNSF

therefore removed the $258,119 for equipment maintenance.
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(5) Building maintenance

In his review of the buitding maintenance costs, Mr. Albin discovered that WFA/Basin
made an error in their calculations. The Board agreed with BNSF that 0.5% of the total building
and facilities construction costs should be added to MOW costs for building maintenance. As
shown 1n their TSO workpaper “Spot Maint wfa3rdsp.xIs™ sheet “Umit Cost™ Cell B14, instead of
including the entire building costs (workpaper "1l - F TOTAL wfa3rdsupp.xls™ sheet
“TOTALS" Cell F105), WFA subtracted the cost of the fueling facilities (Cell F104), before
applying the 0.5% additive, resulting m a buillding maintenance cost of $116.426.97. BNSF
calculated the building maintenance expense based on 1ts adjusted total $36.4 million building

cost at 0.5%, or $181,777.

d. Conclusion

The Table below comparcs BNSF's proposed costy with those of the STB and
WFA/Basin. BNSF’s total MOW costs are $15 9 million and differ from WFA/Basin’s costs by
$2.5 million BNSF’s total MOW costs are still $93,995 less than the STB’s costs for the
original LRR, despite the addition of personnel and equipment. This 1s because of the sigmficant
drop in rail grinding costs. Rail grinding is tonnage driven and thus the maintenance item most
heavily affected by the WFA/Basin's new traffic grouping which reduced tonnages by one-third.
In calculating their grinding costs, WFA/Basin used the frequencies approved by the Board.
which mecans that many of the segments with reduced tonnage required less frequent grinding.
Although Mr. Albin favors more frequent rail grinding as a preventative measure, he

acknowledges that WFA/Basin's grinding costs are consistent with the Board’s Decision
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Table I11.D.4-11

COMPARISON OF STB, WFA AND BNSF SPOT MAINTENANCE

STB WFA BNSF Difference
WFA v,
BNSF

Company Personnel $9.660.803 10 | $7.861.63v 29 $10.356.204 38 $2.494.565 U8
Equipment 252151200 252851200 $2.661.723 () 140.211 (0
Contract Work

Track Geometry Testing 71491 20 73.045.59 $73.903 13 85753
Ultrasonse Rail Testing 160,622 63 164).622 63 $160.622 63 0.00
Yard Cleaning 27.862 87 27.862 87 $27.862 87 000
Weed Spray (24" mainline) 21.988 20 21,988 20 $21.988 20 000
Weed Spray (16" spurs) 1.883 09 1.883 09 $1.883 (0 LELA]
Brush Cuttmg/Mowing 45.629 6Y 46.634 45 47.217.42 58397
Ruil Grinding (incl_crossings) 730.239 28 281.896 13 282.896.18 000
Rail Grinding (switches) 396.831 15 153.733.19 153,733 19 000
Equip Mantenance (5%) 246.559 30 258.118 55 0 -$258.118 55
Communications 189,384 (03 189,384 40 247.113 67 57,729 26
Inspections/Spot

Building Maintenance 210.053 85 116426 Y7 182.057 40 65.630 42
Snow Removal %7.630.00 87 630 00 87.630 () 000
Miscellanecus Engineering 225000 K) 225,000 00 225,000 00 L)
Storm Debris Removal 25.000.00 25.000 (X) 25000 (X) 000
Derailments 750,000 (1) 750,000.00 750.000 00 000
Washouts 40,000.00 40,000 00 0,000 (00 () (X}
Environmental Mitigation 148.422 (X} 148,422 (K) 148,422 00 000
Noxious Weed Spray 310 330 56 31.066 56 31.066 56 0.00
Bridge & Culvert Inspections 59.296 14 71,105 44 71.957 14 851 70
Coul Clean-up 1 80000 00 180.000 00 1 8000 (X) 000
Stabithzation { Tunnels) 167.750 00 167.750 (0 167.750{X) 000
Total Spot Maintenance 2004 $16,038,026 | $13,441,721.42 $15.944,031 $2,502.309

in 2005 dollars

Details of BNSF's maintenance of way operating costs are included in BNSF's Third

Reply Exhibit 111-D.4-1 and in BNSF's Section HI1.D.4 TSR workpaper “Spot Maint

bnsf3rdrep.xls.™

5. Leased Facilities

BNSF accepts WFA/Basin’s statement regarding lcased facilities.
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6. Loss and Damage

BNSF accepts WFA/Basin's methodology for calculating loss and damage expenscs.
However, WFA/Basin’s calculation uses incorrect net tons. WFA/Basin uses 62,756,471 net
tons in their calculation. but the correct figure 1s 63.135.509 net tons. BNSF has corrected this

mistake in its calculation of loss and damage expenses.

7. Insurance

BNSF agrces with WFA/Basin's methodology for calculating insurance expenses

8. Ad Valorem Tax

BNSF agrees with WFA/Basin's methodology for calculating ad valorem laxes.
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E NON-ROAD PROPERTY INVESTMENT
1. Locomotives

BNSF’s discussion of SARR costs associated with locomotives is included in Section

HL.D, supra.

2. Railcars

BNSF’s discussion of SARR costs associated with railcars is included in Section III D,

supra.

3. Others

BNSF’s discussion of other SARR costs is included in Section 111.D, supra
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F. ROAD PROPERTY INVESTMENT

BNSF’s road property invesiment evidence is sponsorcd by Cassie M. Gouger, P E. of

Felsburg Holt & Ullevig. Ms. Gouger has reviewed WFA/Basin’s RPI evidence and has

concluded that WFA/Basin have understated the RPI costs for the reconfigured LRR 1n several

areas, as discussed below.,

Table IT1.F-1

Summary of BNSF’s Third Reply Estimate of Road Property Investment
for the Laramie River Railroad Versus Complainants® TSO Estimate at 4Q2004 Levels

TOTAL

BNSF WFA/Basin

Road Property Investment Account 2004 Amount 2004 Amount Difference

($Millions) (SMillions) ($Millions)
I1LF.1. l.and $11.0 $11.0 $0.0
1iI.F.2. Roadbed Preparation 174.8 174.3 04
IILF.2. Culverts 16.1 157 04
11LF.3. Track (Rail, OTM, Ballast) 311.5 309.8 1.6
1l F.4. Tunnels 28.6 286 00
11L.I'.5. Bridges and Overpasscs 75.8 390 16.7
11LF.6. Signals and Communications 61.7 59.3 24
IIL.F.7. Buildings and Facilities 364 36.1 0.3
111.F.8. Public Improvements 114 7.8 3.6
HLF 9 Mobilization/Demobilization 21.6 20.7 0.8
11LF.10. Engineenng 716 69.1 2.5
li-F-11_Contingencies 81.0 78.1 2.9
$901.5 $869.7 $31.8

Source. WkA/Basin '1 83O workpaper “11I - F TOTAL wfa3rdsupp xIs™ sheet “TOTALS", BNSF Third Reply

Exhibit 111 F-1

In its initial SAC case, WFFA/Basin designed the LRR to replicate BNSF’s coal-hauling

lines within thc Powder River Basin in Wyoming. The LRR’s route as determined by the Board

in its September 2007 Decision was 217.95 miles long and extended from Eagle Butte Jet., WY,

on the north to Guernscy and Moba Jct., WY, on the south. From Donkey Creck, WY, the LRR

mainline proceeded south to Cast Guernsey, WY, replicating BNSF's Orin and Canyon

Subdivisions. This route encompassed the Orin Line originally built in 1979 and improved
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throughout the past threc decades specifically to handle heavy unit trains of coal. The LRR
assumcd the traffic levels and all of the essential facilities of a Class I railroad.

In their TSO, WFA/Basin redesigned the LRR by eliminating the portion of the route
needed to interchange coal trains with BNSF at Campbell and Donkey Creek, WY, and by
extending the LRR 92 miles east from East Guernsey, WY, to Northport, NE. WFA/Basin TSO
Nar. at T[I-B-1. The total constructed route miles for the reconfigured LRR arc 301.45 miles. Jd
at 111-3-5 and TSO Table ITI-B-1.

At the same time, WT'A/Basin decreased the total track miles of the LRR from 446.75
miles to 441.55 miles for the reconfigured LRR. WFA/Basin 'I'SO Nar. at 111-B-7 and TSO
Table 11I-B-2. The reduction in track miles despite extending the route by 92 miles was due to
(1) WIFA/Basin’s construction ot the Orin and Reno portions of the LRR as a singlc linc railroad
with sidings rather than replicating the existing double track on those segments; {(2) the
elimination of the LRR’s original yards at Donkey Creek and South Logan and replacement of
the original Guernscy Yard with a single LRR yard at Orin; and (3) the removal of intcrchange
tracks at Campbell and Donkey Creek. WFA/Basin TSO Nar. at 111-B-7 through 12.

As discussed in 111.B above, BNST has accepted WI'A/Basin’s calculation of the
constructed route miles for the reconfigured LRR, but has added 2.5 miles of trackage rights on
the UP at the Northport interchange. BNSF has added 2.0 track miles to include the Winters
siding on the Valley subdivision. In their RTC model, WFA/Basin assumcd the siding existed
and relied upon 1t 1n directing the LRR trains. but failed to include the siding 1n their TSO
Exhibit [11-B-1 and their construction costs. BNSF did not make any changes 10 yard tracks.

The total constructed track miles for the reconfigured LRR are 443,55,
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As shown in Table IILF-1 above, and in more detail in BNSF Third Reply Exhibit III.F-
1, WFA/Basin has understated the reasonablc construction costs that would be incurred to

construct the reconfigured LRR by $31.8 million.

1. Land

WFA/Basin’s land valuation expert developed a land acquisition cost for the new
portions of the reconfigurcd LRR, including microwave tower sites, and adjusted the costs for
the original LRR to reflect the reduction of acreage due to the elimination of the Donkey Creek
and South Logan yards. WFA/Basin followed the same procedure in valuing the land as
approved by the Board. Therefore, BNSF has no objections to WFA/Basin’s methodology.

BNSF docs not dispute WFA/Basin’s land valuation costs per acre.

a. Right-of-Way Acreage

BNSF does not dispute WFA/Basin’s right-of-way acreage and land acqusition costs,
including WFA/Basin’s reduction of the ROW widths between Donkey Creck and Bridger Jet.
from 105 feet to the gencrally accepted 100 fecet. As WFA/Basin is no longer replicating the

doublc-tracked Orin Linc in that area, BNSF agrees that the 100-foot ROW width is sufficient.

b. Yards

WFA/Basin adjusted the LRR yard acreage to reflect the elimination of the yards at
Donkey Creek, South Logan and Guernscy and the addition of a yard at Orin. As discussed in
I11.B above, BNSF capacity and opcrating witnesses, Mr. Wheeler and Mr. Mucller, found that
WEFA/Basin's estimate of track miles for the Orin Yard was sufficient. BNSF Engincering
Consultant, Ms. Gouger, added bridges and crossings 1o the yard layout to accommodate

vehicular traffic in the Orin Yard. As discussed in I11.B.3. Ms. Gouger added access roads,
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including a road to accommodate vehicular traffic adjacent to the car shop tracks. This required
an additional 49,570 SF of right of way or 1.14 acre.'

Nonc of WFA/Basin’s workpapers show the limits of the ROW that they use for the Orin
Yard. Therefore, Ms. Gouger used WFA/Basin’s Autocad layout of their yard in file “ORIN
YARD BASEMAP 5.3.08.dwg” to determine the right of way needcd for the yard. She included
a buffer of 50 feet from the outermost tracks on the layer “ROW™ in the renamed file “ORIN
YARD BASEMAP 6.19.08.dwg.” Because WFA/Basin designed the yard with yard buildings
adjacent to the tracks, BNSF also provided for ROW around the headquarters, crew and other
yard offices.

BNSF’s estimate of the ROW needed for the Orin Yard is 5,788,146 square feet as
opposed to WFA/Basin's estimate of 5,537,864 square feet. This rcpresents an increasc of 5.75
acres for the Orin Yard. BNSF accepts WFA/Basin’s usc of the cost per acre for Bridger/E Bill

in WFA/Basin TSO workpaper “STB LRR Land Costs Revised.xls.”

¢.  Microwave Towers
WFA/Basin proposc acquiring an additional 30 acres to accommodate 10 additional
microwave towers/substations on the new segment between East Guernsey and Northport.? Ms.
Gouger agrees with that assessment and therefore, BNSF docs not disputc WFA/Basin's
acreages for the microwave sites nor their assumption of the per-acre value of the microwave site
land to be acquired.
BNSF's total land acquisition cost is $10,993,072, only slightly higher than WFA/Basin’s

cost of $10,986,151.

! See BNSF TSR workpapers “TRACK_MILES_WORKSHEET _
BNSF_3rd_Rep.xls™ sheet “ORIN YARD” and “STB LRR Land Costs Revised xIs.”
“ WFA/Basin TSO workpaper “LRR Land Costs Revised.xls.”
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2. Roadbed Grading
a. Roadbed Preparation—Clearing and Grubbing
(1)  Quantities

BNSF’s engineering consultant reviewed WFA/Basin's methodology for determining the
roadbed preparation quantities on the new segment of the reconfigured LRR and found the
methodology and quantities consistent with those used for the original LRR. Therefore, BNSF

acccpts WFA/Basin’s quantities for clearing and grubbing.

b. Earthwork
(1)  Mainline tracks

WFA/Basin adjustcd the original LRR earthwork quantities to reflect the new
configuration of the LRR. For the new segments, they used the ICC Engineering Reports and the
same mcthodology as approved by the Board. BNSF does not dispute the earthwork quantities
for mainline track segments, with the exccption that BNSF adjusted the carthwork quantities to
include the additional two miles of track for the Winters siding on the Valley subdivision that

WFA/Basin failed to construct. This results in an increase of 34,427 CY of carthwork.

(2)  Yards and interchange tracks
As discussed in IIL.F.1 above, whilc BNSF has not made any adjustments to the Orin

Yard tracks, Ms. Gouger has determined that the Orin Yard will need some additional acreage to
accommodate the buildings and functions proposed for the yard.

In addition, she has made changes 1o the yard that tlow through to other construction
costs. Certain of these changes are neccssitated by the fact that there arc three drainages that
flow through the yard and under the various tracks of the LRR. These three drainages flow into

Shawnee Creek directly south of the existing BNSF mainline, which then flows into the North

I F-5



Platte River. Pictures of each of these drainages are in TSR workpaper
“orin_photolog_062008.pdf ™

There are threc cxisting bridges on the BNSF mainline in the area WFA/Basin designated
as the Orin Yard. Bridges 124.43 and 125.39 clearly cross drainages, while Bridge 124 75
appears to be both a drainage crossing and a vehicular acccss (when dry). A USGS map of the
area shows the three drainages, represented by the blue lines.?

These drainages are not replaceable by culverts, as WFA/Basin proposed, for the rcasons
discussed under 1IL.F.2 ¢. below. BNSF is currently double tracking the mainline through this
area and is constructing on the double track linc bridges of comparable overall length as the
corresponding bridges on the original track. Thercfore, Ms. Gouger has constructed bridges on
the tracks of the Orin Yard in the same lﬁanncr, as discussed more fully in IT1.F.2.c and II1.F.5.b.

As discussed in 1IL.B above, the design of the Orin Yard and the tracks to which
WTF A/Basin have directed the trains under their R1TC Model requirc that some of the trains be
fueled at yard tracks other than those with fixed fueling facilitics. BNSF’s operating cxperts
have determined that the fucling can be done with fuel trucks. Therefore, the fuel trucks will
also need access across these drainages to accommodate the manner in which WFA/Basin have
operated trains through the loaded and empty tracks of the Orin Yard in their RTC model. The
fuel trucks will need to traverse the entire length of the yard tracks becausc the 25-foot track
centers do not provide adequate space for the trucks to turn around BNSF has drawn a section
between two loaded or empty yard tracks depicting the roadway structure that would be nceded.’

The roadway structurc would be 11 feet wide with the same length as the railroad bridges.

3 BNSF TSR workpaper “USGS Orin WY Waterways.pdf.”
4 BNSF TSR workpaper “Orin Yard Sketches.pdf *
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Since there arc four loaded and empty tracks, there will need to be two vehicular
structurcs over cach of the three drainages in the loaded and empty direcions. In addttion, there
must be an access road on the outside of the loading and empty tracks for general yard access
and to fuel locomotives on the outer loaded and empty tracks. This is necessary because if the
fuel access roads between the tracks were occupied, there would be no access to the hand throw
switches on either end of the yard. The drainage for Bridge 125.39 flows under the tracks in the
arca of the locomotive shop. Therefore, Ms Gouger has added a vehicular bridge to access the
shop. The vchicular bridges are discussed more fully in [ILF.5.c.

Other changes to the yard were required to provide vehicular access to buildings and
facilities in the yard. Currently there is only one access to the geographic west end of the yard
via a private road crossing at MP 126.29. As discussed in 111.B.3, Ms Gouger determined that
the yard required access from a public highway at both ends of the yard Highway 18 runs along
the south side of the proposed Orin Yard and is located 800 to 4,500 fect from the mainline
tracks. On the west end, she upgraded road 319, which changes to a private one-lanc gravel
roadway north of Highway 18, to a 24-foot wide, 860-foot long two-lane roadway with a bridge
under the two mainline tracks to provide access to the locomotive shop, fueling tracks, and
fueling platform On the east end, she provided a 24-foot wide, 3,250 foot access road just west
of the car shop at MP 124.66, with a 102-foot bridgc over Shawnee Creek and a 508-foot box
culvert at MP 124.66 that goes under 14 tracks and also serves as a replaccment for the private
crossing.

The details of the vehicular bridges and road crossings are included in BNSF TSR
workpapers “LRR Overpasses Costs BNSk 3rd Rep.xls™ and “BNSF 3rd Rep Road Crossing

Worksheet.xls.” The earthwork costs for the yard arc included in the yard site costs in III F 7
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(3)  Unit costs

WFA/Basin used the unit costs approved by the Board, but to account for the additional
miles of the LRR extending into Nebraska, adjusted the unit costs that were taken from the

Mcans Handbook for location. BNSF does not object to WFA/Basin’s revised location factors.

c. Culverts

(1)  Adjustment to culvert lenpths and culvert conversions

For the new LRR configuration, WFA/Basin state that they adjusted the lengths of certain
of the culverts and climinated others 1o retlect the configuration changes. WFA/Basin TSO Nar.
at ITI-F-15. In addition, they converted to culverts three bridges located in the area where
WTFA/Basin constructed LRR’s Orin Yard. BNSF’s engineering consultant challenges the
conversion of thesc bridges to culverts.

In SAC cascs, it is not uncommon to convert onc-span bridges of less than 20 feet to
culverts, which is feasible from an cngineering perspecuive and has been accepted by the Board
Ilere, however, the three bridges in the Orin Yard that WFA/Basin proposc to convert to culverts
arc three-span bridges with lengths of 102, 52 and 82 feet. WFA/Basin propose to replace these
bridges with only eight foot diameter pipes. In their TSO workpapcr “Restated Culvert
Quantities and Costs wfa3rdsupp.xls™ sheet “SCD Culvert Total Cost” WFA/Basin changed the
height of the bridges from those in the BNSF supplied bridge inventory to “10” to accommodate
their change.’

WFA/Basin did not justify their assumption that these bridges could be converted 1o

culverts. In fact, their own spreadshcet disproves such an assumption. WEA/Basin’s

5 WFA/Basin TSO workpaper “Restated Culvert Quantities and Costs wfa3rdsupp.xls™
sheet “SCD Culvert Total Cost™ Cells 1657, 1658 and 1662.
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spreadsheet in *SCD Culvert Total Cost” includcs a column (Column N) that calculates the
“CMP Round Pipe Equivalent (inches)” for the box or bridge that WFA proposes to replace with
a CMP. In the case of the three bridges in the Orin Yard, WFA/Basin did not apply thc formula,
but hard coded “96” into Column N.* Had WFA/Basin inserled the correct information into the

spreadshccl, they would have gotten the following CMP cquivalents:

Table 11L.F-2
Bridge | Actual | Actual | CMP CMP
Length | Height | Equivalent Equivalent
Hard-Coded Formula
12443 | 102 ft 18 ft 96" 411"
124.75 52 ft 14 fi 96" 259"
125.39 82 it 17 ft 96™ 358"

Moreover, these three bridges cross over drainages and not dry ditches as WFA/Basin
suggest. Ditches are generally defined as small to moderate depressions created 1o channcl
water. Drainages refer to the natural or artificial removal of surface and subsurface water from a
given area. Although the bridge list produced 1n discovery notes that the three bridges cross
“ditches,” WFA/Basin acquired an image as a background for their Orin Yard design that clearly
shows that these bridges cross actual drainages. See TSO workpaper “ORIN YARD BASEMAP
5.3.08.dwg.” These threc drainages flow into Shawnee Creck and from there into the North
Platie River. The pictures of the three drainages in BNSF TSR workpaper
“orin_photolog_062008.pdf” show that bridges 123.43 and 125.39 clearly cross drainages, whilc
Bridge 124.75 appcars to be both a drainage crossing and a vehicular access (when dry).

BNSEF is currently double tracking the mainline through the area of the proposed LRR

Orin Yard. BNSF did not replace these bridges with 96" CMPs, as WFA/Basin propose to do,

6 Jd Cells N657, N658 and N662.
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but constructed the same overall length and span lengths that exist under the mainline, as shown
in the photos in “orin_photolog_062008.pdf.” If smaller structures were acceptable for these
bridges, it is unlikely that BNSF would have constructed the more expensive bridges. Moreover,
a decision to replacc these bridges with one or multiple 96 CMPs would require a complete
hydrologic and hydraulic analysis to determine if such conversion were feasible or permissible.
If the bridges were replaced with 96” CMPs contrary to the findings of a hydraulic analysts, the
yard would likely flood in less than the design ycar storm. BNSF designs their structures so that
the 50 year storm does not come in contact with the low chord and the 100 year storm does not
overtop the track subgradc. as shown in BNSF’s design criteria.” As WFA/Basin provided no
evidence of an hydrologic/hydraulic analysis to support its assumption that these bndges could
be replaced with CMPs, BNSF's recent completed construction of the adjacent mainline with
similar structures as the existing bridges is the better cvidence of what is needed to cross these
drainages Therefore, Ms. Gouger has removed these three culverts from WFA/Basin’s culvert
quantitics and costs and retumed the three structures to their original status as bridges, as

discussed in IIL.F.5. below.

(2)  Adjustments for number of cxisting tracks to proposed
tracks

In therr TSO workpaper “Restated Culvert Quantitics and Costs wia3rdsupp.xls” sheet
“SCD Culvert Total Cost,” WFA/Basin adjusted the number of tracks per culvert location to
conform to the reconfigured LRR. However, BNSF’s comparison of the spreadsheet with
WFA/Basin TSO Exhibit ITI-B-1 revealed 22 instances where the spreadsheet did not conform to

the exhibit, as shown in the 1able below.

7 BNSF TSR workpaper “BNSF Drainage.pdf.”
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Table ITLF-3

Comparison of WFA Proposcd Track Changes to Culverts
(“SCD Culvert Total Cost”) with WFA TSO Exhibit IT11-B-1
Culvert No. | Subdivision | # Tracks # Track TSO

Proposed | Exhibit 11i-B-1
5.99 Campbell 0 1
MP 0 62 Orin 1 2
MP 17.19 Qrin 1 2
MP 126.40 Orin 2 1
MP 126.48 Orin 2 1
MP 126.57 Orin 2 1
MP 126.66 Orin 2 1
MP 126.79 Orin 2 ]
MP 126 86 Orin 2 1
MP 126 90 Orin 2 1
MP 127 01 Orin 2 |
MP 2 39 Rcno 1 4
MP 82.52 Valley 2 ]
MP 82.53 Valley 2 1
MP 82.70 Valley 2 1
MP 82 81 Valley 2 1
MP 83.40 Valley 2 ]
MP 83.70 Valley 2 1
MP 83.70 Valley 2 1
MP 84.08 Valley 2 1
MP 84.45 Valley 2 1
MP 85.15 Valley 2 1

BNSF has corrected the spreadsheet to conform to the track layout in WFA/Basin TSO

Exhibit 111-B-1.2

90.44, MP 90.57 and MP 90.82 on the Canyon subdivision, even though these culverts were

&)

WFA/Basin ncglected to include in their culvert inventory the culverts located at MP

8 In BNSF's TSR workpaper “Restated Culvert Quantitics and Costs bnsf3rdrep.xls”
sheet “SCD Culvert Total Cost,” the number of proposed tracks were adjusted in Cells T31,

Omitted culverts

T233, T322, T668 through T675, T680, and T985 through T994.
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included in the file “Wyoming culvert list.xls” that was provided to WFA/Basin 1n discovery.
BNSF has added these thrce culverts to the culvert list in its restated TSR workpaper “Restated

Culvert Quantitics and Costs bnsf3rdrep.xIs” sheet “SCD Culvert Total Cost.”

()  Added culvert

As discussed in [11.B.3 above, Ms. Gougcr provided vehicular access to the cast end of
the Orin Yard by means of a 508 LF 14’ x 14’ box culvert at MP 124.66. The culvert traverses
undcr 14 yard tracks and replaces a private at-grade crossing. As set out more fully in [I[I B 3,
the usc of a box culvert is the most economical of the possible options for access at the east end
of the yard and is consistent with a similar structurc used by UP in its Bill Yard. BNSF added
this culvert 10 the culvert list and included the costs in clectronic TSR workpaper “Restated

Culvert Quantities and Costs bnsf3rdrep.xls™ sheet “SCD Culvert Total Cost” (Row 661).

(5) Summary of culvert costs

BNSF’s total culvert costs reflect (a) the removal of converted culverts at MP 124 43, MP
124.75 and MP 125.39 on the Orin subdivision from the culvert inventory, (b) correction of the
number of tracks on various culverts to conform 10 WFA/Basin’s TSO Exhibit I1I-B-1, {(c) thc
inclusion of the three omitted culverts on the Canyon subdivision, and (d) the addition of the box
culvert for vehicular access to the Orin Yard at MP 124.66.

BNSF’s total restated culvert cost is $16.09 million compared to WFA/Basin's cost of

$15.73 million.
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d. Other
BNSF does not dispute WFA/Basin’s quantities or costs of othcr grading items, including
retaining walls, rip rap, utility relocation, seeding/topsoil, water for compaction, road surfacing,
environmental mitigation and land for waste quantities.
BNSF's total cost for roadbed preparation is $190.9 mullion compared to WFA/Basin’s

cost of $190.1 million.

3. Track Construction

The quantity of each particular track component depends in large part on the total miles
of track 1o be constructed. In its September 2007 Decision, thc Board approved 217.95 route
milcs and 446.75 track miles for the original LRR. In their TSO Evidence, WFA/Basin have
increased the route miles to 301.45° and decreased the track miles to 441.55.'

There 1s only a minor discrepancy between WFA/Basin’s estimate of total constructed
track milcs and BNSI's estimate and that is BNSF"s addition of the 2-milc Winters siding,
bringing the total track miles to 443.55. There is a slight diffcrence in route miles as the LRR
trains stop 2.5 milcs short of the point of interchange with UP at Northport, but that can be

addressed through trackage rights, and does not affect construction costs.

a. Railheads

In their TSO narrative, WI'A/Basin note that they eliminated Guemnsey as a railhead for
the reconfigured LRR because there was “no way to deliver track matcrials to this raithcad by

rail without using a portion of the BNSF track now being replicated by the LRR.” WFA/Basin

® WFA/Basin TSO Nar. at 11I-B-5, TSO Table I11-B-1.
19 WFA/Basin TSO Nar. at I1I-B-7, TSO Table III-B-2.
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TSO Nar. at III-F-21. They also relocated the railheads that were formerly at the Donkey Creck
Yard and Campbell intcrchange facilitics, which were eliminated, 10 either side of the 0.49 mile
segment of the Black Hills subdivision that the revised LRR now replicates. /d. at [1I-F-21 to 22.
An additional railhcad was also established at Northport. The substitution of Northport for
Guernsey has changed the transportation cost for materials once destined for Guernsey. The
distribution of matcrials between the railheads has also been revised, resulting in changes in the
unit costs for materials affected by the changes in railheads '!

BNSF has no objection to the relocation of railheads or to the redistribution of materials
among the railhcads.

With the elimmation of the Guernsey railhead, WFA/Basin also changed the source of
subballast from Guernsey to Granitc Canyon. BNSF has no objection to the resourcing of the

subballast.

b. Track Quantities
(1) By type of rail

WFA/Basin state in their narrative that they “modified the type of rail used in certain
segments to reflcct changes in the LRR’s density over certain segments.” WFA/Basin TSO Nar.
at [1I-F-22 BNSF engineering consultant Ms. Gouger reviewed WFA/Basin’s TSO workpaper
“TRACK_MILES_WORKSHEET_WFA_3rd_Supp.xls” sheet “Rail Type by Subdivision” and

identified several errors in WFA/Basin’s designation of the rail type.

'V See WFA/Basin TSO workpaper “WFA THIRD SUPP Location Factor.xls” shect
“Location Factor.”
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First, WFA/Basin included a curve from the Reno subdivision in the Orin subdivision.
Once the curve length in Cell G59 was removed, there was a shift of 0.20 miles from 136-pound
premium rail to 136-pound standard rail.

Second, WFA/Basin included the intcrchange tracks at Northport in the 115-pound
category, but according to the specifications set oul in their narrative at 111-B-9, the interchange
tracks at Northport were to be constructed with 136-pound standard CWR.

Third, the interchange conncctions to the Angora subdivision are in curves greater than 3
degrees. but are not included in WFA/Basin’s clectronic file “WFA THIRD SUPP Curve Data
Worksheet.xls.” WFA/Basin constructed the segment between MP 0 0 and MP 0.4 with 115-
pound rail, but neglected to take into account that this curve is 5 degrees 48 minutcs which
would require 136-pound premium rail and the installation of a rail lubricator. For the south
Angora connection, no information was available, but it is fair to assume that the curve there
would be the same as for the north connection — 5 degrees 48 minutes — and would also requirc a
rail lubricator.

BNSF has madc the necessary corrcctions in its reply workpapers to reflect the correct

rail types for these various scgments and to include the two additional rail lubricators.

(2) By number of tracks

In its September 2007 Decision, the Board noted that WFA/Basin’s method of grouping
track lengths had resulted in an overcount of track lengths, which lcad to a miscalculation of

ballast quantities. Specifically, the Board found that

WFA initially classified the lengths of some (racks as both parallel
main lines or by track function, which resulted in an overcount of
track lengths. WFA reclassificd the tracks so that no track was
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double counted, but in doing so, place;d some of the tracks in the
wrong class and omitted some track.'

In correcting WFA/Basin’s error, the Board designated the track by function, separating
sct-out, helper, MOW and interchange tracks from mainline and siding tracks. The STB’s
methodology follows the design criteria, i.e., the subballast and ballast depth for the type of
track. In their TSO workpapers, WFA/Basin ignored the STB’s methodology and included set-
out and helper tracks in classifying track scgments as One Track. Two Tracks, Threc Tracks or
Four Tracks. This necessitates backing out the set-out and helper tracks when using mainline
track lengths to calculatc quantitics of track construction items.

BNSF cngincering consultant Ms. Gouger revised the spreadsheets in WFA/Basin’s
electronic file “TRACK_MILES WORKSHEET WFA_3rd_Supp.xls” 1o be consistent with the
STB's methodology. Specifically, she removed from the sheets labeled “Two Tracks,” “Three
Tracks” and “Four Tracks” any lengths included for set-out and helper tracks. She then
reclassified the remaining tracks accordingly. For example, if there was a single mainline track
with a one-mile helper track, WFA/Basin classificd the onc mile of the mainline track and the
helper track as a Two Track segment. Ms. Gouger removed the onc-mile of helper track and
reclassified the one mile of mainlinc track as One Track. As a result, on the sheet labeled “Route
& Track Miles Summary,” the columns labeled “1 Track™ “2 Track” *“3 Track” and “4 Track,”
which are linked 1o the “One Track™ “Two Tracks” “Three Tracks™ and “Four Tracks™ sheets,
now reflect the mainline and siding tracks without set-out and helper tracks. This reclassification
more accurately reflects the mainline miles by number of tracks and allows the correct mainline

miles to flow through other spreadsheets without having to manually back out the set-out and

12 September 2007 Decision at 92, n.326.
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helper tracks. Ms. Gouger also corrected the sheet labeled “Track Mileage Chart™ to include the
set-out, MOW, and helper tracks under the column “Other Track.”
Finally, the total on the “Three Tracks™ sheet did not include the tracks on the Valley

subdivision. Thercfore, Ms. Gouger corrected Cell F33 to include those lengths.

(3)  Quantities of relay rail
In their TSO workpaper “WFA THIRD SUPP Track Quantities.xIs” sheet “Track

Quantities,” WFA/Basin failed to double the miles of 115-pound relay track and mine spurs in
Cell 37 as required to obtain the quantity of 115-pound relay rail that WFA/Basin rely on to
develop the associated other track materiat (*OTM") quantitics. Correcting this error did not
affect the quantity of 115-pound rail, but increased the associated quantities of Grade 3 wood
lies, plates, spikes, anchors and ficld welds. This is because WFA/Basin link their track
quantities to Cell 37 and then divide by iwo. Because the total in Cell 37 accounted for only half
of the rail. the formula caused an undercount of the other track quantities. Ms. Gouger has

corrected Cell 37, which then flowed through to the other quantities.

(4) Omuitted track

As discussed in I11.B.2 above, WF A/Basin included the Winters siding on the Valley
subdivision betwecn MP 23.9 and MP 25.9 in their RTC model, but failed 10 include 1t on their
TSO Exhibit HI-B-1 and therefore, failed to construct the 2 milc segment of track. BNSF has
addcd this segment to its track-mile count, which results in an increase in rail and OTM,
turnouts, and propane tanks. These changes are reflected in BNSF’s I1I-F-Total TSR workpaper

“Ill - F TOTAL bns3rdrep.xls ™
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C. Ballast and Subballast

WFA/Basin have overstated ballast and subballast quantities as a result of several errors
in their calculation of mainline miles of track. First, as discussed in Scction 111.F.3.b (2) above,
WFA/Basin’s method of grouping track lengths results in an overcount of mainline track lengths.
While in some spreadshccts WFA/Basin correctly backed out the set-out and helper tracks from
their mainline track-milc counts, they neglected to do so in their calculation of the quantities of
ballast and subballast for mainline tracks.

Second, in their TSO workpaper “Ballast & subballast Worksheet wfa3rdsupp.xls,”
WFA/Basin neglected to subtract curve miles from the tangent mainlinc milcs, which further
overstates the quantities of mainline track upon which the ballast and subballast calculations arc
based. Third, WFA/Basin neglected to add the yard tracks in their calculation of ballast and
subballast,

The corrections to the spreadshects in WFA/Basin’s electronic files
“TRACK_MILES_WORKSHEET WFA_3rd_Supp.xls” and “Ballast & subballast Workshcet

wfa3rdsupp.xls™ resulted in the changes in ballast and subballast quantities and costs shown in

the table below.
Table T111.F-4
Ballast and Subballast Calculations
WFA TSO BNSF TSR Difference
Net Ton Net Ton Net Ton

Quantities

Ballast 1,336,517 1,293,793 -42.724
Subballast 3,906,988 3,731,111 -175,877
Total Quantitics 5,243,505 5,024,904 -218,601
Costs $

Ballast $22,402,740 $21,857,587 -$545,153
Subballast $40,786,651 $39,443,670 -$1,342,981
Total Costs $63,189,391 $61,301,257 -$1,588,134
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d. QOther Track Materials

BNSF’s addition of two track miles flows through to the other track materials, including
wood tics, anchors, and spikes. BNSF also corrected WFA/Basin's incorrect classification of
two switches, which affects OTM as well. WFA/Basin constructed the two switches at the
helper pocket on the Valley subdivision as premium hand throw switches, as shown in
WFA/Basin TSO workpaper “*WFA THIRD SUPP Track Quantities xIs™ sheet “WFATumouts”
Cells J174 and J175. The two switches should be included in the premium clectric switches
(Column L). This change flows through to the switch stands, switch hcaters, gencrators and

propane tanks. BNSF added one 35KW generator for the two switches.

c. Track Labor and Equipment

WFA/Basin constructed the set-out, MOW and helper tracks to mainline standards as
noted 1n Cell B71 of WFA/Basin’s TSO workpaper “III-F TOTAL wfa3rdsupp.xIs” sheet
“TOTALS.” However, their testimony states that thesc tracks will be built with 115-pound relay
rail (TSO Nar. at 11I-B-11) with wood ties spaced at 24™ on 8" of ballast and 6™ of subballast
(Cells B71 and B72). Since the costs associated with installing tracks to these standards differ
from the costs associated with installing mainline tracks, BNSF has removed the lengths of set-
out and helper tracks from the quantity of tracks to be constructed according to mainline track
specifications (Cell D46) and constructed them according to the specifications in Cells B71 and
B72 using the costs in Cells E71 and E72.

WFA/Basin also neglected to include interchange or mine leads in their track
construction costs. BNSF has added thcse miles to the quantitics for installation of mainline
single track with wood ties at 20.5” C-C and 8” ballast in Cell D46 and mainline single track 12"

subballast in Cell D58.
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BNSF’s total cost for track materials and track construction is $311.5 million comparcd

to WFA/Basin’s cost of $309.8 million.

4 Tunnels

WFA/Basin accepted the Board’s cost for tunnels.

5. Bridges
a. Bridge Types

In their TSO narrative, WFA/Basin state that they used the methodology for the type and
size of bridges that the Board approved in its September 2007 Decision (WFA/Basin TSO Nar. at
IT1-F-23), but in fact WFA/Basin departed from the approved methodology for determining the
type of bridge. In their original submission, WFA/Basin took thec largest span from each bridge
description and used that span to detcrmine the appropriate bridge type. In their TSO evidence,
for certain of the new bridges on the Valley subdivision, they shortened the longest span in order
1o classify the bridge as a less cxpensive type. For example, Bridge 50.14 over the Tri-State
Canal is currently a three-span bridge described as “60° DPG, 2-16' CPT.”" This bridge should
be typed according to the longest span — i.e., the 60 foot span — and thus would be constructed
with two 60-foot spans, making this a Type 3 bridge. In their TSO evidence, however,
WFA/Basin listed the proposcd maximum span as 33" and constructed the bridge with three
spans of 33 feet each, thus redcsignating this bridge as a Type 2 bridge.'> BNSF has corrected
the bridge list to reflect the appropriate maximum span and bridge type on bridges 50.14, 26.57,

23.77 and 6.06 on the Valley subdivision.

13 WFA/Basin TSO workpaper “LRR Bridge Costs WFA 3rd Supp.xls” sheet “Bridge
List.”
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b. Corrections to Bndge Inventory
In their bridge inventory, WFA/Basin added a number of bridges on the Valley

subdivision that correspond to the new line segment of the reconfigured LRR. Ms. Gouger
reviewed WFA/Basin’s bridge inventory and dctcrmined that WFA/Basin had neglected to
include Bridge 63.56 from the BNSF inventory list of bridges on the Valley subdivision BNSF
corrected the bridge inventory to include that bridge.

Ms. Gouger also checked the number of proposed tracks indicated on WFA/Basin’s
bridge list against WFA/Basm’s reconfiguration of the LRR and found two crrors:

e Bridge 78.86 on the Valley subdivision has 1 track listed on the inventory, whereas

WFA/Basin constructed two tracks;
» Bndge 70.62 on the Valley subdivision has 2 tracks listed on the inventory, whereas
WFA/Basin constructcd only one track.

Ms. Gouger made the corrections to the inventory in BNSF’s TSR workpaper “LRR Bridge
Costs BNSF 3rd Rep xIs™ sheet “Bridge List.™

As discussed above in 111.F.2.c, WFA/Basin converted three bridges on the Orin
subdivision (bridges 125.39, 124.75 and 124.43) to 96" CMP culverts. WFA/Basin justify this
change by noting these bridges spanned “ditches.” WFA/Basin TSO Nar. at I1I-F-24. In fact,
the three bridges in the area designated for the Orin Yard span three major drainages for which a
culvert is inadequate. The existing bridges have lengths far exceeding the less-than-20" bridge
lengths that are typically converted to culverts in SAC cases. These bridges have lengths of 827,
52" and 102" respectively. Their current heights arc 17°, 14’ and 18°, respectively. These
bridges are of significantly greater sizc than those that could be replaced by the proposed 96”
(8’) culverts.

WFA/Basin’s proposed layout for the Orin Yard includes 20 tracks, all of which must

cross over one or more of the drainage ditches. At the location of Bridge 125.39, the yard will
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have 20 tracks; at Bridge 124.75 it will have 17 tracks and at Bridge 124.43 there will be 14
tracks. Thereforc, BNSF has added these three bridges back into the bridge inventory and
designated the appropriate number of tracks for each bridge location.

As discussed in 111.B.3, BNSF added acccss roads to the Orin Yard from public roads to
provide access to the north and south sides of thc yard. Where the access road crosses the two
mainline tracks at MP 126.29, BNSF constructed a grade scparation with a bridge under the two
mainline tracks to allow for a two-lane roadway access to the yard near the locomotive shop,
fueling tracks and fucling platform. These bridges are included in BNSF’s bridge costs The
other grade separated crossing at MP 124.66 has been constructed with a box culvert as
previously discussed in ITL.F.2.c above.

The addition of Bridge 63.56, and the inclusion of the bridges in the Orin Yard brings the
total number of bridges on the reconfigured LRR to 182, an increase of 54 bridges from
WFA/Basin’s total of 128 bridges The table below compares BNSF's bridge counts and costs

with those approved by the STB in its September 2007 Decision and with those in WFA/Basin’s

bridge list.
Table ITL.F-5
Comparison of Bridge Counts and Costs

Bridge Quantities STB Decision WFA TSO BNSF TSR
Type 1 20 43 78
Type 2 35 47 51
Type 3 18 18 33
Typc 4 27 20 20
Total No. Bridges 100 128 182
Total Cost $43.5 M $45.6 M $60.1 M

Sources WFA/Basin TSO workpaper “LRR Bridge Cost WFA 3rd Supp xIs™ sheet “Bridge List”,

BNSF TSR workpaper “LRR Bridge Costs BNSF 3rd Rep xIs” sheet “Bridge List "
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C. Highway Overpasses

WFA/Basin added one overpass on the new scgment and adjusted the lengths of other

overpasses. BNSF does not disputc WFA/Basin’s quantities and costs for those overpasses.

As discussed in III.F.2 and 1IL.F.5 above, BNSF has redesigned the Orin Yard wath

respect to vehicular structures 1o cross drainages in the Orin Yard Specifically, becausc

WFA/Basin's RTC model does not direct all trains that nced to be refueled to the tracks with

fixed fueling facilities. fuel trucks are needed to fuel the locomotives dirccted to other yard

tracks. These fuel trucks will nced access across the drainages at the locations of Bridges

124.43, 124.75 and 125.39. Since there are four loaded and empty tracks, two vehicular

structures are required over cach of the three drainages in the loaded and empty directions, as

shown in the sketch in BNSF’s TSR workpaper “Orin Yard Sketches pdf.” BNSF is also adding

an access road on the outside of the loading and empty tracks for general yard access and to fuel

locomotives on the outer loaded and empty tracks. The drainage for Bridge 125.39 also flows

undecr the area of the tracks for the locomotive shop, thus requiring an additional vehicular

structure for access to the shop. The table below shows the number and location of vehicular

structures needed to cross the drainages.

Table IIL.F.-6
Vehicular Structures in Orin Yard
Bridge Length No. Vchicular SF L.ocation
124.43 102 6 6,732 4 for fuel, 2 out
124.75 52 6 3,432 4 for fuel, 2 out
125.39 82 7 6.314 4 for fucl, 2 out
1 loco shop

NLF-23




BNSF also added a roadway bridge crossing Shawnee Creek on the access road on the
east side of Orin Yard at MP 124.00. The roadway overpass is 102 feet long, similar to the
bridge across the drainage at BNSF bridge 124.43.

BNSF used the SF cost of a vchicular bridge of $118.14 from the “LRR Overpasses Costs
WTA 3rd Supp.xls” sheet “OVERPASS UNIT COST” Cell H15 to develop the costs for these
overpasscs. The costs have been added to “"LRR Overpasses Costs BNSF 3rd Rep.xls.”

BNSF's total cost for bridges and overpasses is $75.8 million compared to WFA/Basin’s

cost of $59.3 million.

6. Signals and Communications

WFA/Basin made various changcs to the signal and communications components of the
reconfigured LRR. Ms. Gouger reviewed WIFA/Basin’s spreadsheet in “Third Supp Open
Laramic River CS Spreadsheet Final.xls” and found several places where the counts on sheet
“Locations & Counts” did not match with WFA/Basin’s TSO Exhibit III-B-1. In addition,
although W¥A/Basin stated in their narrative that the three helper pocket tracks were being
constructed as power switches (WFA/Basin TSO Nar. at 11I-B-13), they did not includc them as
such in the signal costs. Accordingly, Ms. Gouger made the following corrections and additions

1o the “lLocations & Counts™ spreadshcet:

o Scction A
= CP A 3 — WFA only included one interlocking hut for one crossover, but
included three power switches. This control point covers the powcr switch
at MP 3.02 for Clovis Mine and the adjacent crossover. Thercfore BNSF
has added an interlocking hut for one switch.

= CP A 8 — This control point covers two switches at MP 7.60 (siding) and
7.90 (access to Dry Fork Mine). WFA includes these two power switches,
but only includes an interlocking hut for onc switch. BNSF has changed
this to an interlocking hut for 2 switches,
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CP A 9 — This control point covers three switches at MP 9.15 (end of
siding), at MP 9.41 (access to Buckskin mine), and at MP 9.45 (access to
Rawhide Mine). WFA includes the three power switches but only
constructs two single switch interlocking huts. BNSF changed this to
three single interlocking huts.

o Section B

EL C 587 — For the helper pocket tracks between MP 587.25 and MP
587.55 on the Black Hills subdivision, WFFA basin included only manual
switch machines, but to be consistent with WIFA/Basin’s specifications,
this should be powered. BNSF changed the manual switches to a 2 switch
interlocking hut, 4 signals and 2 power switch machines

o SectionC

EL C 7 - The sct-out tracks at EL. C 7 do not have any manual switch
machines or batteries included. BNSF has added the switches and
batterics.

CP C 10 - For onc crossover and one siding switch (MP 10.00). WFA
includes an interlocking hut for 2 crossovers and for 5 power switches.
BNSF cdited to provide for three power switches and adjusted the
interlocking huts.

CP C 14 - For onc crossover, WFA constructed an additional single
interlocking hut, which BNSF removed.

CP C 15 —For the helper pocket tracks between MP 15.40 and MP 15.52
on the Orin subdivision, BNSF added a 2 switch interlocking hut, 2 signals
and 2 power switch machines.

CP C 15 - For one crossover and a switch to Caballo, WFA constructed
only the interlocking hut for the crossover. BNSI added a hut for the
Caballo switch.

CP C 65 - WFA did not include the switch 10 the Antelope Minc at MP
65.27. BNSF added the interlocking hut and power switch

o SectionD

EL D 127 - The set-out tracks at EL. D 127 are constructed for singlcs
instead of the doublcs that arc shown on WFA/Basin's TSO Exhibit III-B-
1. BNSF has madc the necessary change.

o SectionE

CP E 0 — For the helper pocket tracks between MP 0 56 and MP 0.67 on
the Valley subdivision, WFA/Basin constructed the 2 switches as premium
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hand throw whereas they should have been premium electric. BNSF
added a 2 switch interlocking hut, 2 signals and 2 power switches.

»  WFA/Basin did not includc a signal for the UP interchangc Switch. BNSF
has added a single switch interlocking hut, signals and power switch to CP
EO.

= (P E 23 — BNSF added this control point to accommodate onc end of the
Winters siding that BNSF added based on WFA/Basin’s RTC model. A
single swilch interlocking hut, signals, switch and associated matcrials
were added.

= CPE 25 — BNSF added this control point for the other end of the Winters
siding. The samec material was added as for CP E 23.

» FED E 25 — BNSF changed the FED from a single to a double because the
FED at MP 25.0 is now within the siding at Winters

o SectionF
= ELF 232 and EL I’ 228 — WFA/Basin included two electric locks at the
set-out tracks at EL F 232 and at EL F 228 instead of the one per set-out
track that is needed. BNSI* removed one electric lock from each location.
= CPF 220 — WFA/Basin built CP F 220 with two switches instead of the
onc that is shown in WFA/Basin TSO Exhibit 111-B-1. BNSF cdited the
interlocking hut and power switch quantity to provide the necessary
coverage.
BNSF accepts WFA/Basin’s communications system, but adds in the additional four
radios that will be required by the BNSF"s proposed increascd MOW personnel, as discussed in
II1.D.4.

These corrections result in a total BNSF cost for signals and communications ot $61.7

million, compared to WFA/Basin’s cost of $59.3 million.

7. Buildings and Facilities

WFA/Basin made minor changes to the buildings and facilities to conform to the
reconfiguration of the LRR, which primarily involved changes in the size and number of waste

water treatment plants given the climination of all but one yard and the addition of another
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MOW crew building at Northport. BNSF's opcraling and engineering consuliants reviewed
these changes and concluded that the changes were appropriate. The only difference between
BNSF’s buildings and facilitics costs in its third reply and WFA/Basin’s costs are the yard site
costs associated with the Orin Yard. These include the two public access roads that BNSF added
to Orin Yard: the 860 LI' of roadway needed to access the west end of the yard, and the 3.250
LF of roadway for the cast end.

As discussed in II1.B.2 and I11.F.2.b.(2), to provide access to the yard from Highway 18,
BNSF upgraded road 319 to an 860-foot two-lane roadway with a bridge under the two mainlinc
tracks to provide vehicular access to the locomouve shop, fucling tracks and fueling platform.
On the east end, a 3,250-foot access road was constructed just west of the car shop at MP 124.66,
with a 102-foot bridge over Shawnee Creek'* and a 508-foot box culvert!® at MP 124.66 that
gocs under 14 tracks, and replaces a private crossing, BNSF applied the unit cost that
WFA/Basin used for other yard road costs to these two 24-foot wide roadways.'®

BNSF’s total cost for buildings and facilities is $36.4 million compared to WFA/Basin’s

cost of $36.1 million.

8. Public Improvemecnts

a. Fencing

BNSF accepts WFA/Basin’s right of way fence and snow fence quantitics and costs

'* The cost of the roadway bridge over Shawnce Creek was developed using the umit cost
for overpasses and is included in the bridge and overpass costs

15 The cost of the box culvert at MP 124.66 is included in the culvert costs.

16 BNSF TSR workpaper “BNSF THIRD REP Building Site Development Costs.xls™
sheet “Yard Lights Drainage Roads™ Rows 63 and 64
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b. At-Grade Crossings
WFA/Basin included 306 at-grade crossings (11,016 LF) in its spreadsheet “WFA 3rd

Supp Road Crossing Workshcct Rebuttal.xls.” BNSF has added an additional crossing, which is
located at MP 24.920 on the Valley subdivision on the Winters siding that W¥A failed to
construct.

In addition, to accommodate the fuel trucks’ access to the area between yard tracks, as
discussed in IIL.F.2 and III.F.5 above, crossing material is required along the lead tracks in the
Orin Yard, as shown in BNSF TSR workpaper “Orin Yard Skeiches.pdf.” As the skeich shows,
eight crossings are required. Therefore, BNSF has added the cost for the crossing material for
eight 36-fool crossings, or 288 LT of crossings in TSR workpaper “BNSF 3rd Rep Road
Crossing Workshcet.xls” Linc 290.

The STB 1n 1ts September 2007 Decision added two crossings on the Black Hills
subdivision and two crossings on the Valley subdivision ncar Guernsey. In their TSO,
WFA/Basin included the two crossings on the Black Hills subdivision at MP 586.09 and MP
589.10, but neglected to add the two crossings on the Valley subdivision at MP 91.47 and 91.85.
BNSF has added these to its at-grade crossing list.

WFA/Basin’s cost for at-grade crossings — $99,156.24 — is significantly understated duc
to a technical error in WFA/Basin’s I1I-F-Total worksheet. WFA/Basin multiplied the unit cost
per LF ($324.04) by the number of gradc crossings (306) instead of the LF of crossings (11,016)
which would have been $3,569,625. BNSF's cost for 11,412 LF of at-gradc crossings is

$3,697,944.
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c. Signs and Road Crossing Devices

WFA/Basin claim to include the same Board-approved package of signs for the
reconfigured LRR, except for revisions to quantities to accommodate the changes to LRR’s route
and track miles However, in their TSO workpaper “I1I-F TOTAL wfa3rdsupp.xls™ sheet
“Signs,” WFA/Basin failed to include milepost signs for any of the double track on the entire
nctwork. BNSF has added the additional signs based on the track configuration.

WFA/Basin crred in calculating the quantity of advance warning and station signs as
well. Cell D113 in WFA/Basin’s TSO workpaper “l1I-F TOTAL wfa3rdsupp.xls™ sheet
“TOTALS” was linked only to the advance waming signs and omitted the station signs
completely. In addition, WFA/Basin overlooked one advance warning sign at MP 0.4 on the
Valley subdivision.

The station sign count in WFA/Basin’s “Signs” workshcet was also incorrect.

WF A/Basin failed to include any of the station signs for the Vallcy subdivision. BNSF used the
track charts to identify 21 station signs on that subdivision. BNSF also adjusted the station signs
on the Black Hills subdivision. After making these corrections, BNSF’s total quantity of
advanced warning and station signs is 166 compared to WFA/Basin’s total of 75.

WFA/Basin also linked Cell D112 in the “TOTALS” sprcadsheet to the incorrect signs
for “FRA SIGNS.” In the STB’s Decision, the YARD LIMIT SIGNS & FRA SIGNS referred to
yard limit signs (*Signs” Cell C48) plus the road crossings that have crossbucks (“TQOTALS"
Cell D109). WI'A/Basin incorrectly linked Cell D112 to “Signs” Cell E38 (speed change signs)
and Cell C48 (yard limits) and thus included the two yard limit signs plus 25 speed signs that
were already included in the advance warning signs in Cell D113. BNSF corrected the link to
include the two yard limit signs plus the road crossings that have crossbucks (Cell D109)

The table below summarizes the differences between the partics’ sign quantities.
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Table 11L.F-7

Comparison of BNSF and WFA Signs
Type of Sign WFA TSO | BNSF TSR
Quantity Quantity

Mile Post Sign — 1 number 25 58

Mile Post Sign — 2 numbers 191 232
Mile Post Sign - 3 numbers 84 108
Cross Bucks 204 204
Whistle Post Signs 612 614
Flanger Signs 377 379
Yard Limit & FRA Signs 27 206
Advance Warning & Station Signs 15 166
Posts 1595 1967

d. Unit Costs

WFA/Basin’s unit costs for signs differed from the costs that were approved by the Board
n its September 2007 Decision. Ms. Gouger reviewed WFA/Basin’s worksheet “III-F TOTAL
wfa3rdsupp.xls” sheet “Material Unit Cost” and discovered that WFA/Basin did not replicate the
historical factors that the Board had applied to the sign unit costs. The sign costs and post costs
were from different years and thereforc the STB applied a different historical index to cach.
WFA/Basin applied the same historical factor to both the signs and the posts. BNSF corrected
this error.

BNSF’s total costs for public improvements, including fencing. grade crossings, cattle

guards and signs. is $11.4 million compared to WFA/Basin’s cost of $7.8 million

9.  Mobilization
WFA/Basin applied the Board-approved 3.5 percent mobilization additive except for land
acquisition costs and track labor. BNSF accepts that methodology. BNSI’s mobilization cost is

$21.6 million compared to WFA/Basin’s cost of $20.7 million.
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10.  Engineering
WTFA/Basin applied the Board-approved 10 percent additive for engineering, excluding

land acquisition and mobilization. BNSF used the same additive in its reply. BNSF’s

engincering costs arc $71.6 million comparcd to WFA/Basin's cost of $69.1 million.

11. Contingencies

WF A/Basin applied the Board-approved 10 percent additive for contingencies, excluding
land costs. BNSF used the same additive in 1ts reply. BNSF's contingency cost is $81.0 million

comparcd to WFA/Basin’s cost of $78.1 million.

12. Conclusion

As shown in Table 111.F.-]1 above and in BNSF Third Reply Exhibit I11.F-1, BNSF’s total
road property investment costs for the reconfigured LRR is $901,461,775 compared to

WTF A/Basin’s cost of $869,693,763.
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G. DISCOUNTED CASH FLOW ANALYSIS

The only issuc raised in this supplemental evidence regarding the application of the
Board’s discounted cash flow model involves the proper assumptions for the cost of capital that
is used as the discount rate. BNSF’s position on this issue 1s that the Board should make no
changes to its prior cost of capital calculations and it should make no change to its existing
methodology for asscssing the SARR’s future cost of capital in this procceding, which assumes
that the future ycars’ cost of capital will be based on an average of the actual historical years’
cost of capital. The grounds for BNSF’s position involve principally legal and policy issues. and
therefore BNSF’s position 1s set out in full in Section I — Counsel’s Argument and Summary of

Evidence - of this Narrative. BNSF’s position is summarized bricfly below.

1. Cost of Capital

The Board asked the parties to comment on two general issues concerning the cost of
capital assumptions to be used in the DCF analysis of WFA/Basin’s supplemental SAC
evidence. (1) whether the industry cost of capital for 2002 through 2005 should be replaced with
revised calculations using the CAPM model; and (2) whether the forecasted cost of capital
should be based on an average of the years for which there is a Board-detcrmined industry cost
of capital or whether the Board should use the 2006 CAPM-based cost of cquity as a stand-alone
proxy for the SARR’s future cost of capital.

As to the first issuc, it would be unlawful for the Board to assume, on an ad hoc basis in
the context of an individual rate case. a value for the railroad industry cost of capital that is
different from the value that the Board previously established in cost of capital proceedings. The
Board’s prior determinations became final and had the force of law. When an agency acts in a

quasi-legislative capacity, as the Board does when determining the railroad industry cost of
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capital that is to be used in quasi-judicial regulatory procecdings, the agency is bound by its
dcterminations, just as all other parties are bound by those determinations. As long as those prior
determinations remain 1n effect, the agency is bound to comply with them and it cannot disregard
those determinations in individual proceedings, even if concludes they were erroneous. This
principle has its roots in the Supreme Court’s decision in Arizona Grocery Co v Atchison, T &
SF. Ry. Co, 284 U.S. 370 (1932). Moreover, while BNSF believes that the Board's prior cost of
capital determinations could not be retroactively changed consistent with Arizona Grocery, n
any event no change could even be considered without following the Board’s rules governing the
reopening of (inal decisions. Ad hoc departures from final and established determnations could
not lawfully be made in the contcxt of individual rate cases.

In addition, it would be inconsistent with sound economic and regulatory policy
considcrations to recalculate for purposes of this rate case the cost of capital figures that were
previously established by the Board using the DCF mecthodology. As discussed in Section 1.G,
the Board did not abandon the DCF approach becausc the Board concluded that it had produced
flawed or inaccuratc results in the past, but rather because the Board decided that CAPM
represented a superior approach going forward. Indeed, the Board was prompted to adopt
CAPM only after changes in cconomic conditions produced large swings in the DCF-based
calculations from 2004 to 2003, giving the Board a concern about futurc applications of the
DCF-based approach. The Board never cited any concerns with prior DCF-based calculations,
which had produced relatively stable and even declining cost of capital determinations from
2000-2003, as grounds for changing the cost of capital methodology. The Board’s concerns

were prospective, and the change in cost of capital methodology was prospective.
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Under these circumstances, an ex post change in the Board’s prior cost of capital
dctecrminations would be unwarranted and would introduce an element of arbitrariness in the
Board’s regulatory processes that could scriously impact future investments. These concerns are
discussed in greater detail in the Verified Statement of Robert S. Hamada and Rajiv B. Gokhale,
attached as BNSF Third Reply Exhibit [TT G-1 to this Narrative. Hamada/Gokhale explain that
there are thrce rcasons not io make ex post adjustments to the cost of capital the Board had
previously detcrmined was appropriate for the years 2002 to 2005:

e Ex post adjustments 1o the cost of capital will decrease predictability regarding the

regulatory rcturn on railroad investments, and therefore could decrease railroads’
and investors’ willingness to undertake future investments.

o It is unclear whether the Board would have picked the numerous micro practical
inputs to the CAPM methodology in the same manner it decided 1o in 2006, had 1t
decided to use the CAPM al an earlier point in time.

e Allowing a sclect group of claimants to reopen past decisions risks favoring a
select category of litigants and introduces asymmetry into the systcm. Allowing
faimess and symmetry to all concerncd partics so that cach can rcopen past
decisions will risk chaos in the regulatory system.

Finally, as to the proper methodology for forecasting the SARR’s cost of capital, the
Board should continue to follow its policy of using an average of all ycars relevant to thc SARR
(1 e, starting with the year in which SARR construction is assumed to begin) for which there is a
previously determined cost of capital figurc available. I'hus, the Board should forccast the
SARR’s futurc cost of capital using an average of the actual 2002-2006 cost of capital, and it
should include the 2007 cost of capital il that determination has been made by the time the Board
issues a decision 1n this case.

As explained in Section 1.G, the Board has repeatedly stated that forecasts should be
bascd on as many ycars’ data as possible. I'hc Board has correctly recognized that forecasts

based on a single year, or a small number of years, tend to perpetuate the peculiar circumstances
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of those years and therefore are likely to distort the forccast. There 1s no reason to depart from
the Board’s well cstablished approach here. While the Board has decided to use the CAPM
model for cost of capital dctcrminations going forward, the Board never concluded that prior
estimates of the railroad cost of capital were flawed, inaccurate or misteading and there is no
basis in the record for reaching such a conclusion.

Moreover. it would be particularly unwisc for the Board to change its approach now and
rely only on a CAPM-based 2006 (and 2007, if available) determination to project future ycar
cost of capital in light of the fact that the Board is presently considering changing its cost of
capital method oncc again. Projecting the SARR’s future year cost of capital based only on the
2006 (and 2007) calculation would put too much weight on determinations based on a
mcthodology that is being reconsidered. Clearly, the fact that the Board is considcring
prospectuive changes in its existing CAPM methodology docs not justify excluding the 2006 and
2007 determinations from the determination of the SARR’s future year cost of capital, for the
same reasons that the Board’s consideration and adoption of changes in 2006 to the cxisting DCF
methodology does not justify excluding the prior DCF-based calculations. But the Board's
current review of the cost of capital methodology is based on a recognition that there is no
certainty 1n the determination of the railroad industry cost of capital and there are a range of
considerations that would support the use of different models to estimatc the cost of capital.
Given the inherent lack of certainty in cstimating the railroad industry cost of capital, thc Board
should continue using its cxisting approach of relying on as many prior year calculations as

possible in forecasting the SARR s cost of capital
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2. Inflation Indices

BNSF does not make any changcs in the inflation indices or procedures used by

WFA/Basin 1n their TSO.

3. Tax Liability

BNSF does not make any changes in tax calculations used by WIFA/Basin in their TSO.
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H. Results of SAC Analysis

1. Summary of DCF Analysis
Table II1.H-1 below summarizes the results of the DCF analysis based on BNSF's

revenue, cost, and cost of capital assumptions discussed previously in this Narrative.
Specifically, the results assume: (1) ATC is calculated using BNSF’s densities (Scction
IILA.3.c.(1)); (2) ATC 1s calculated as originally proposcd by the Board (Section II1.A.3.c.(iii));
(3) ATC is calculated using the Board’s previously cstablished URCS costs for the base year
(Section II1.A.3.c.(i)); (4) revenues for the rerouted traffic are adjusted to counter the impact of
WFA/Basin’s attempt to game MMM (Scction I11.A.3.d.(1)); and (5) the equity componcnt of the
cost of capital is based on the industry cost of capital determined by the Board for 2002 through
2006 and the AAR calculated cost of capital for 2007, with forecasts based on an average of the
2002 through 2007 figures (Section 111.G.1).! The calculations supporting these results are

contained in BNSF ‘TSR workpaper “Exhibit_IIT H-1 FTI OATC D.xls.”

I For the Board’s convenience, BNSF has set up 1ts DCF workpapers so that the Board
can test the impact of the various revenue assumptions made by BNSF. BNSF TSR workpaper
“Exhibit_III-11-1 FTI D.xls™ calculates results based on modified ATC and BNSF densities while
BNSF TSR workpaper “Exhibit_III-H-1 FT1 OATC xls" calculates results based on onginal
ATC and LRR dcnsities.
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Table ITL.H-1

BNSF Base Case Incorporating Reroute Revenue Adjustment and ATC Revenues

BNSF Revenues
BNSF (incl. Reroute Adjusted
Revenue Revenuce Overpayments Present

Year Requirements Adjustment) (Shortfalls) Value
2004 $50.9 $42.0 (38.9) ($8.8)
2005 208.8 1753 (335 (31.0)
2006 2133 185.1 (282) (23.5)
2007 2173 194.3 (23.0) (17.3)
2008 220.7 196.7 (24.0) (16.3)
2009 228.2 205.9 (22.3) (13.7)
2010 231.7 208.2 (23 5) (13.0)
2011 2352 211.7 (23.5) (11.7)
2012 2398 2164 (23.4) (10.5)
2013 245.2 221.6 (23.7) (9.6)
2014 2505 2255 (25.1) (9.2)
2015 254.0 2259 (28.2) (9.3)
2016 260.4 2316 (28.8) (8.6)
2017 267.9 240.1 (27 8) (1.5
2018 2748 2484 (26.4) 84
2019 281.2 254.7 (26 5) (58)
2020 287.9 261.6 (26.3) (52)
2021 2048 269.0 (25.8) (46)
2022 301.6 275.5 (26.2) (4.2)
2023 308.6 282.7 (25.9) (3.7
2024 236 1 217.5 (18.6) (2.5)
Cumulative Net Present Value (8224.2)

To demonstrate the impact of the adjustments it is proposing, BNSF presents in Exhibit

1I1.H-2 a more detailed analysis of those adjustments. Page 1 of the Exhibit shows how the

results under WFA/Basin’s base case would change if the revenuc adjustment for rerouted traffic

advocated by BNST is made. Page 2 of the Exhibit shows the impact of adopting BNSF's

revenue calculations and rcvenue adjustment for rerouted traffic while still retaining
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WT'A/Basin’s calculation of the SAC requirement. Finally, for comparison purposes, page 3
shows the results when both BNSF’s SAC and revenuc assumptions are used. The page 3 results
are the same as those presented in Table II1.H-1 above

As direcled by the Board, BNSF has also calculated results under two alternative
scenarios that have different cost of capital assumptions.? The first alternative scenario uses the
industry cost of capital determined by the Board for 2002 through 2006 and the AAR cost of
capital calculations for 2007, and forccasts the future cost of capital using only the 2006 and
2007 costs of capital. Results for that scenario are reported in BNSF TSR workpaper “FT1 DCF
CAPM 06-07.x1s.” The second alternative scenario restates the industry cost of capital for 2002
through 2005 bascd on a CAPM cost of equity and uses the average of the 2002 through 2007
cost of capital for forccasts. For purposes of this second alternative scenario, BNSF has uscd the
2002 through 2005 CAPM-based cost of capital calculations contained in WFA/Basin’s
workpapers. The results of the second alternative scenario are reported in BNSF TSR workpaper

“FTI DCF CAPM.xls.”

2, Application of MMM
The results reported in Table III.H-1 above show that no application of MMM 1s called

for because there is no overcharge. There are, however, a numbcer of issucs concerning the
application of MMM that the Board will need to address if it determines that SARR revenucs

exceed SAC.

2 BNSF believes that the scenario for which results arc reported in Table 111.H-1 adopts

the proper approach to cost of capital: industry cost of capital based on the values published by
the Board for 2002 through 2006, 2007 values based on the AAR s application of the Board's
current methodology, and forecast cost of capital based on the average of those values.
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a. Rate Prescriptions Should be Calculated for Individual Mine
Origins Based on the R/VC Ralio for Serving those Mines.

WFA/Basin continue to requcst that thc Board prescribe a single maximum rate per ton
that applies to all mine origins.’ WFA/Basin renew this request in their supplemental evidence
without any discussion of why prescribing a single ratc is appropriatc when WFA/Basin source
coal from a number of different mines or how prescribing a single rate applicable to mine origins
with diffcrent variable costs could be consistent with MMM. The Board should hold that
WFA/Basin have failed to satisfy their burden on this issue as their opening evidence in this
round offers no justification for pursuing their requested approach.

BNSF addressed WFA/Basin’s earlier request for prescription of a single rate prior to the
Board’s adoption of MMM." As BNSF pointed out, there are valid commercial reasons to apply
different rates to different mines given the different cost of serving those mincs and the relatively
short distance between the PRB and the Laramie River plant. For Laramic River, the distance
between mines materially affects the overall length of haul. A movement to the Laramie River
plant from the Dry Fork mine in the north, for example, is more than 50% longcr than a
movement to that plant from the Antelope mine in the south.” WFA/Basin’s own evidence
confirms that there arc significant differences in the variable costs of serving the mine origins

from which the Laramic River plant is assumed to source coal in the SARR world ® For

* WFA/Basin TSO Nar. at 1-25.

4 BNSF Reply Nar. at IILH-28 to I11.H-31.

5 BNSF Reply Nar. at I11.H-28,

® As discussed in more detail below, there are significant differences between the SARR-
world — where Laramic River is presumed 10 source a substantial part of its coal from mines in

the southern PRB — and the real world where Laramie River sources its coal from central and
northern PRB mines.
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example, BNSF’s fourth quarter 2004 variable cost for serving the northern Eagle Butte mine - a
figure on which WFA/Basin and BNSF agreed — was $1.63 per ton compared to $1.29 per ton
(also an agreed figurc) for the Jacobs Ranch mine, which is in the central region of the PRB.
The variable costs for serving the northern mine are more than 135% of the variable costs for
serving the central mine.”

MMM 15 based on capping rates according to the ratio of revenues to variablc costs.
Where the SARR exhibits an overcharge based on existing rates, the overcharge is climinated by
capping all rates above a calculated threshold at a common R/VC level. Because of MMM'’s
dependcnce on variable costs, it makes no sense to ignore differences in variable costs among
movements involving different mine origins.® Imposing a single rate, as WFA/Basin advocate,
would distort the MMM results and would create improperly prefercntial rates for movements
from mines where the actual variable costs are above the weighted-average variablc cost. Rates
for the northern mines, where the variable costs of transportation are higher, would be driven
down to the weighted-average rate, thereby producing for those northern mine movements a
lower R/VC for the movement than is warranted under MMM. The usc of a weighted-average

rate would therefore be fundamentally inconsistent with the MMM methodology.

7 As discussed in Section 111.H.2.c below, WFA/Basin have improperly restated BNSF’s
URCS costs and the applicable jurisdictional thresholds. However, even under WFA/Basin’s
restated variable costs, the variable cost of serving Eaglc Butte is more than 125% of the variable
cost of serving Jacobs Ranch.

% WFA/Basin apparently recognize that MMM requircs the development of R/VC ratios
for specific O/D pairs. WFA/Basin's own MMM calculations use the minc-specific vanable
costs to determine R/VC ratios, and actually calculatc an “MMM rate™ for cach origin mine. See
WFA/Basin TSO Exhibit I1I-H-1 and WFA/Basin TSO workpaper “MMM Model Linked to 111-
H-1 with CAPM VC.xls,” worksheet “Summary Page 1.” Calculation of the single weighted-
average rate that they assert should be prescribed occurs only after the individual mine rates have
been determined.
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Moreover, as BNSF documented in its reply evidence,” WFA/Basin calculate a single
weighted-average rate that is predicated on assumptions about the mine origins of coa) for the
Laramie River plant that do not reflect reality. Although WFA/Basin acknowledge that most
coal destined for the Laramic River plant has historically originated from ccntral and northern
PRB mincs.'? their assumption for purposes of the SARR is that, beginning with the first quarter
of 2005, a very high proportion of Laramie River's coal will come from southcrn mincs that have
lower variable costs. The proposed single ratc is weighted based on assumed tonnage originating
at particular mines and the mine origin assumption therefore has a very significant impact on the
level of the prescribed rate under WFA/Basin’s flawed approach. For cxample, for the fourth
quarter of 2004, WF A/Basin assumed that all coal for the Laramie River Plant would come from
central and northern PRB mincs.'' But beginning with the first quarter of 2005, WFA/Basin
assumed that a large proportion of L.aramie River coal would come from southern mines.'
Driven mostly by the larger volume of coal supposedly being originated at the southern mines in

2005, the maximum rate that WIFA/Basin say should be prescribed falls from $2.82 in the fourth

quarter of 2004 to an annual level of $2.57 in 2005."

% BNSF Reply Nar. at ITI.H-29.
1® WEA/Basin Opening Nar. at [1[-A-12.

I See WFA/Basin TSO workpaper “MMM Model Linked to I1I-H-1 with CAPM
VC.xls,” workshect “4Q 2004, cells H31 through H34.

12 See WFA/Basin TSO workpaper “MMM Model Linked to 11I-11-1 with CAPM
VC.xls.” worksheet *1Q 2005," cells H31 through H34.

'* WFA/Basin TSO Nar. at I1I-H-5. In fact, review of WFA/Basin’s maximum rate
exhibit confirms that it determined higher rates in 2005 for specific mines, and then manipulated

the weighting to produce the near-10% decreasc in its single weighted-average rate. See TSO
Exhibit ITI-H-1.
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Prescribing a single rate, as WFA/Basin request, would open the door to abuse. As
noted, WFA/Basin’s proposed single rate is substantially reduced because of the SARR-world
assumption that much of the coal originales from southern mines. In the real world, however,
WFA/Basin are not bound by the SARR assumptions. WFA/Basin would be free to continue to
source coal from central and northem mines, but would do so at an antificially low rate based on
the SAC assumption that coal would be sourced from southern mines. The impact of such a
stratepy is potentially very large. As the following table based on WFA/Basin’s own
calculations for the first quarter of 2005'* demonstrates, WFA/Basin would achieve an
1llegitimate additional reduction of 8 1o 22% (19 10 53 cents per ton) in the rates for the central
and northern mines that they actually usc if the rate prescription were based on a single
weighted-average rate instead of the mine-specific MMM rates that WFA/Basin actually
calculate before deriving their average rate. The mine-specific rates reflect the diffcrent variable

costs of serving individual mines and thercfore differ significantly from the average.

Table I11L.H-2
Comparison of 1Q 2005 WFA/Basin Mine-Specific MMM Rates
to WFA/Basin Single Rate

Difference From
Mine Group Mine 1Q 2005 MMM Weighted-Average
Rate MMM Rate

Northern Dry Fork $2.96 +22%,
Central Caballo $2.66 +9%

Caballo Rojo $2.62 +8%
Southern Antelope $2.00 -18%
Weighted-Average Rate $2.43

4 The source of MMM rates in the table is WFA/Basin TSO workpaper “MMM Model
Linked to III-H-1 with CAPM VC.xls,” worksheet “1Q 2005.”
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There arc other potential issucs with WFA/Basin’s request for prescription of a single
rate applicable to all mines. Rates sct at the jurisdictional threshold level differ among
movements from the different mine ongins. Although maximum reasonable rates should be well
above the the jurisdictional threshold level in this case, the extremely low average rate proposed
by WFA/Basin raises the issue jurisdictional. Under the results presented by WFA/Basin, the
Board would be prescribing a maximum rate that is below the jurisdictional threshold for Dry
Fork and I:agle Buite in the fourth quarter of 2004. WIFA/Basin assert that the maximum rate
should be $2.82, but the agreed variable costs for Dry Fork and Eagle Butte in that quarter
produce jurisdictional thresholds of $2.90 and $2.93, respectively." The situation would be
exacerbated in subsequent years because the single maximum rate proposed by WFA/Basin falls
to $2.57 in 2005, $2.48 in 2006, and does not return to its starting level until it reaches $2.80 1n
2014, Assuming even minimal increases in variable cost over time, the single rate would almost
certainly be below the junisdictional threshold for northern mines until at least 2014 and
potentially beyond. With even modest increases in variable costs over that period, the average
rate would likely be below the jurisdictional threshold for at ]east some of the central mines as
well. For example, the agreed jurisdictional threshold for Caballo Rojo in the fourth quarter of
2004 was $2.57, but WFA/Basin are proposing a maximum ratc for 2006 of just $2.48. The
Board does not have jurisdiction to prescribe rates at these levels.

As discussed below, the use of a single weighted-average rate also substantially inflates

WFA/Basin’s reparations claims.

'S WFA/Basin TSO Nar. at 1I-A-1.
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For the above rcasons, if the Board determines that maximum reasonable rates nced to be
prescribed in this case, it should reject WFA/Basin's “single rate™ approach and prescribe
maximum reasonable rates for cach minc-origin to plant movement.

b. Before Application of MMM, R/VC Ratios for all Movements
Should be Normalized to Reflect the Length of Haul.

WFA/Basin scck to cmphasize the relatively high R/VC ratios on the issue traffic

movcements in this casc, suggesting that those ratios themselves are indicators of
unrcasonablcness. But this focus on R/VC ratios obscures the broader cconomic issucs that
affect the level of rates on relatively short-haul movements like the PRB movements 10 the
T.aramie River Station at issuc in this case. It is well recognized by shippers, railroads, and
industry observers that short-haul movements, particularly thosc to solely served rail facilities,
tend to have lower absolute rates than longer haul movements, but those lower rates exhibit
higher R/VC ratios than rates on longer haul movements. The Board itsclf alluded to some of the
causes of these differences in the September 2007 Decision. Commenting on the reasonableness

of the rates charged WFA/Basin, the Board stated:

Because WFA’s plant is located so close to the PRB, its rate to the
Laramie River plant is one of the lowcst transportation rates any
utility pays to acquirc PRB coal. Many utilities that desire the
low-sulfur PRB coal are located in distant states such as Texas or
Georgia, and pay two or three times this ratc. Even in comparison
to other utilitics located near (but not quite as close to) the PRB
mines, the rate is low on a dollar-pcr-ton basis. The rate is also
low in companson to other PRB rates that have been challenged
before the Board as unreasonable by other captive shippers.

September 2007 Decision at 2. In light of these factors, the Board concluded that WFA/Basin
had not demonstrated that the ratcs were unreasonably high when compared to rates paid by

other utilities.
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The higher R/VC ratios exhibited by short-haul shippers are a function of shipper demand
afTected by product and geographic competition in the markets in which short-haul shippers
compete with other rail shippers less favored by gcography. The factors cited by the Board
regarding the issue trafTic are some of the various market forces that generally result in short-
haul rates that exhibit higher R/VC ratios than long-haul rates when railroads set differential
prices bascd on their customers® demand for service, as railroads are expected to do. Because
short-haul shippers generally pay lower absolute rates per ton than their competitors, they exhibit
higher demand inelasticity than long-haul shippers. Laramie River, for example. has a
significant cost advantage over other utilities against which it competes 1n selling electricity.

The low cost of transportation per ton that it pays, due to its proximity to the PRB, translates into
a lower cost to producc a kilowatt hour of electricity than can be achieved by competing utilities
that must pay higher per-ton transportation rates. From an economic perspective, this cost
advantage means that Laramie can afford to pay rates reflecting a higher than average R/VC ratio
and still maintain its competitive advantage in the market for electric power sales.

Another factor that tends to result in relatively high R/VC ratios on short-haul
movements is the railroad’s incentive to maximize its contribution in excess of variable costs on
each movement, regardless of length of haul. For a railroad such as BNSF sccking to price its
services efficiently in accordance with shipper demand, the absolute amount of contribution
available on a given movement can be substantially greater on a long-haul movement than on a
short-haul movement, even if the R/VC ratio on the short-haul movement is higher. For
example, the contribution on a relatively long-haul movement that incurs variable costs of $10
per ton and is priced at $20 per ton is $10 per ton: whereas the contribution on a relatively short-

haul movement that incurs variable costs of $3 per ton and is priced at $9 per ton is only $6 per
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ton. The short-haul movement exhibits a higher R/VC ratio (300 percent) than the long-haul
movement, but results in $4 per ton less in contribution.

The significancc of this disparity in absolute contribution between long-haul and short-
haul movements is compounded by the fact that access to minc loading slots in the PRB is a
finitc and limited resource that is not distance-dependent. Where higher margin movements
compete with lower margin movements for limited loading capacity, as has been the case in the
PRB for the last sevcral ycars, BNSF incurs an opportunity cost every time it loads a relatively
low margin ton, such as onc of the 8 million low-margin tons that it loads for WFA/Basin every
year.

In a fully competitive market environment, scarce PRB loading capacity would be
allocated to the movements that generated the highest absolute dollars in contribution per ton,
which would favor long-haul traffic with its higher contribution. In a regulated environment,
where railroads have a common carrier obligation to serve all coal shippers on reasonable
request, railroads have the incentive 1o minimize the cost of lost opportunities by raising rates 1o
increase the contribution on low absolute margin short-haul traffic to the cxtent that a given
shipper’s demand will permit. Thus, to use the earlier example of the short-haul movement with
a rate of $9 per ton. variable costs of $3 per ton and absolute contribution of $6 per ton. if the
shipper’s demand permitted the railroad to increase the rate to $11 per ton, the railroad would
have a strong incentive to do so. This would result in a contribution margin of $8 per ton and an
R/VC ratio of 3.67. But the increased rate and higher R/VC ratio on the short-haul movement
still would not put the short-haul movement on a par with the hypothetical long-haul movement

that yields contribution of $10 per ton.
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It is entirely rational and consistent with the differential pricing regime promoted by the
Board and its predecessor for a railroad to price short-haul traffic at a higher R/VC to increasc
the contribution from that traffic to levels closer to the contribution levels generated on longer-
haul movements. In fact this is the kind of pricing behavior that is observed in the real world.
Thus, it is not only the effects of market forces in the shipper’s markets that tend to result in
higher R/VC rates for short-haul traffic; the opportunity costs resulting from the limited loading
capacity in thc PRB also makes higher R/VC rates for short-haul traffic economically
appropriatc.

The phenomenon of relatively high R/VC ratios on short-haul movements has important
implications for the application of MMM that the Board has not heretofore had occasion to
consider. Specifically. this phenomenon suggests that the application of a single average R/VC
ratio cap to all movements in a SARR shipper group, regardless of length of haul. would tend to
understate the R/VC averages one would expect to find on shorter haul traffic under a rational
application of differential pricing and would tend to overstate the R/VC average that one would
expect to find on longer haul traffic. As applied in this casc involving a very short-haul issuc
traffic movement, application of MMM without some length of haul adjustment could be
expected to punish the railroad to some degree simply because of the short haul.

To quantify the extent of the dilfcrence between short-haul and long-haul rates — and to
provide a basis for incorporating a “length of haul™ adjustment into MMM (see discussion
below) — BNSF witness Klick performed a regression analysis on R/VC ratios for the end-to-end
movement of all traffic included in WFA/Basin’s original traffic group, which cffectively
represents nearly all BNSF coal movements oniginating in the PRB. The regression equation

developed by Mr. Klick includes a variable to quantify the impact of the length of haul on the
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R/VC ratio. In addition, because the ratio of revenuc to unadjusted URCS variable costs 1s also
potentially affected by a plant’s “competitive™ status and its annual volume, the regression
equation includes variables to control for thesc two factors as well. The form of the equation
used was:
R/VC = Constant +x/Distance + y*Dummy I + z*Dummy 2
Where Dummy 1 =1 if solely-served, and 0 if not, and
Dummy 2 = 1 if “high volume™ plant, :.e., more than 2 million tons
annually, and 0 if not
The regression was run using data produced by WFA/Basin.'® The resulting regression equation
with calculated cocfficients was
RWVC={ /

Coeflicients for the independent variable (1/Distance) and the two dummy variables were all
significant at the 95% confidence level, and the R? for the regresston was 0.67. In other words,
the inversc of the length of haul, combined with the “solely served” and “high volume” dummy
variables, explain approximately 67% of the variation in R/VC rattos obscrved 1n the data.

As currently designed, MMM ignores — or, more accurately, works to eliminatc — the
market-based differences in revenuc-to-variable-cost ratios that one obscrves in the real world

data between rates paid by short- and long-haul shippers. This is because MMM establishes a

16 The data for the “solely-served” and the “high volume™ dummy variables were drawn
directly from data provided in WFA’s most recent set of workpapers See WFA/Basin I'SO
workpaper “STB LRR Traffic and Revenues_ModifiedSAC_Opening_1_CAPM.xls," worksheet
“ProjTonRev.” Two million tons was sclected as the threshold for “high volume™ because this is
approximatcly the median annual tonnage for all destinations in the traffic data. The regression
calculations are contained in BNSF TSR workpaper “Regression analysis_RVC v Length of
Haul.xls.” In addition, to minimize the adverse cffects of autocorrclation, all movements to a
given plant destination were combined (on a weighted-average basis) into a single data point,
resulting in a Durbin-Watson statistic for the regression that confirms that autocorrelation is at
acceptable levels.
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single R/VC ratio that would cap rates for shippers at both the short-haul and long-haul ends of
the spectrum. Capping rates for shippers at identical R/VC ratios, regardless of length of haul,
eliminates an important dimension of differential pricing that is observed in rail transportation
markets and would create illogical disparities in the outcomes of rate cases involving relatively
long-haul or short-haul movements.

MMM can be moditied to recognize and preserve the differential pricing characteristics
established by the market forces discussed above. The regression cquation set forth above can be
used to “normalize™ the R/VC ratios for individual shippers on the SARR so that when MMM is
applied it will not reduce rates simply because a shipper has a short length of haul. Instead,
MMM will reduce rates that are disproportionately high given the length of haul. When
normalized R/VC ratios are used, short-haul shippers will receive MMM-based rate reductions
consonant with their status as short-haul shippers, i e , reductions that reflect the extent to which
the rate on an individual movement is “too high” relative to rates on other movements of
comparable distance (and with identical “solely-served” and “high volume™ characteristics).
When applied using normalized R/VC ratios, MMM reduces rates most on movements
cxhibiting the relatively highest R/VC ratios, as the Board intended, while still taking into
account thosc lcgitimate dimensions of differential pricing that yield relatively higher R/VC
ratios on short-haul movcments.

Normalizing R/VC ratios using the regression equation sct forth above involves three
steps. First. “benchmark R/VC ratios” must be developed for cach of the four possible

combinations of dummy vaniables ' Mr. Klick determined the median distance of all

17 As described in morc detail below, the benchmark R/VC ratios are used in comparing
how much the actual R/VC for a shipper differs from thec R/VC for that shipper that is esumated
through the regression equation.
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movements n the sample — 1,111 miles — and used that to calculate these benchmark R/VC
ratios. The regression equation set forth above was used to calculate the R/VC ratio one would
expect to observe for an 1.111-mile move under each of the four scenarios. These benchmark
R/VC ratios are set forth in the following tablc:

Table 1IL.H-3

R/VC Ratio Estimated by Regression Equation
To Develop R/VC Benchmark Ratios At 1,111 Miles'

Movement Type Estimated R/VC
Solely-Served, High Volume { 1}
Solely-Served, Low Volume { 3
Competitive, High Volume { }
Competitive, Low Volume { }

'The second step is 1o derive a “normalization ratio” for each movement in the SARR
traffic group. The regression equation 15 used to estimate the expected R/VC ratio for each
individual movement in the SARR traffic group.'® The normalization ratio is calculated by
dividing the expected R/VC for an individual movement by the benchmark R/VC ratio at 1,111
miles for the same movement type from the above table, i.e., if the movement in question is
solely-served and high-volume, then the benchmark R/VCratiousedis { } The
normalization ratio identifies how much higher or lower than the corresponding benchmark an
individual movement would be expected to be as a result of its length of haul. For example, the
normalization ratio for a 500-mile, solely-served. high-volume move is §{

}. The normalization ratio is greater than one because the 500 mile

I8 See BNSF TSR workpaper “Regression analysis RVC v Length of Haul.xls.”

1% By expected R/VC ratio, we mean the ratio predicted by the regression equation for the
movement's length of haul and dummy variable characteristics.
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haul is expected to exhibit a higher R/VC than the 1,111-mile haul. A movement with a haul
longer than 1,111 miles would have a normalization ratio less than one.

The third step in the normalization procedure is to divide the actual R/VC ratio observed
in the data for each individual movement in the SARR traffic group by the relevant
normalization ratio calculated in step 2.2° Thesc “normalized R/VC ratios” have the effect of
putting the R/VC ratios for all movements in the SARR traffic group on a distance-comparable
basis. As a resuli, movements that exhibit high R/VC ratios aller being normalized are properly
viewed as high rated movements across the cntire spectrum of traffic; the fact that they are
relatively high is not attributablc to length of haul.

To determine applicable rate reductions, MMM is applied using the normalized R/VC
ratios for each movement in the traffic group determined in step 3. Because the R/VCs for
individual moves have been normalized, it is also appropnate to specify the average R/VC for
the SARR as a whole (which is the R/VC at which rcvenues equal SAC and the starting point for
applying MMM) in normalized terms.2! This is accomplished by multiplying each movement's
variable costs by the normalization ratio developed in step 2, summing total normalized vanable

costs across all movements, and dividing into SAC. This normalization of the overall target

2 In this step, we are applying normalization ratios, based on end-to-end R/VC
relatronships (dcrived from the regression equation), to the R/VC ratios observed for only the on-
SARR portion of the movement. This is appropriate because, as we noted above in Scction
ITI.A, application of ATC seeks to attribute the end-to-cnd revenue to sub-segments of the BNSF
system based on cach segment’s proportion of BNSF’s total cost. As a result, if the end-to-end
R/VCs are normalized, the ATC-allocated portion of these end-to-cnd R/VCs attributed to the
SARR will also be normalized by the same end-to-end factor.

2! I'he normalized average R/VC for the SARR will be different from the unnormalized
average R/VC for the SARR unless the SARR traffic group has an overall average length of haul
of 1,111 miles.
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SAC/VC permits an unbiased comparison of each distance-adjusted R/VC to a target R/VC that
has also been distancc-adjusted.

By virtue of thc normalization process, relatively shorter-haul movements will reccive
relatively smaller rate reductions, all clsc being cqual.’? When MMM is applied to the
normalized R/VC ratios, a short-haul shipper does not receive a rate reduction simply because it
has a high nominal R/VC ratio due to its short length-of-haul. Similarly, a long-haul shipper
does not Fail 10 receive a rate reduction simply becausc it has a low nominal R/VC ratio due to its
long length-of-haul.

Once MMM has been applied to the normalized R/VC ratios for the SARR traffic group,
the resulting ratc reductions — if any — need to be “translated” back into the rate reductions
applicable to the un-normalized R/VCs we observe in the real world. This is accomplished by
multiplying each post-MMM normalized R/VC ratio by the normalization ratio calculated for
that movement in step 2 above. BNSF TSR workpaper “MMM Implementation Example xls”
demonstrates that when this process for “normalizing™ for length of haul is applied across all
movements in the SARR traffic group, total resulting revenue reductions are sufficient to
precisely eliminate the “overage™ of revenues over SAC, just as is the case under the basic

formulation of MMM.

22 For example. if two solely-served, high-volume moves exhibited idenucal R/VC ratios
of 300%, but the first had a 500-mile haul, and the second had an 800-mile haul, the normalized
R/VC for the first would be {  }, while the normalized R/VC for the second would be {  }
— reflecting the fact that the distance adjustment for the shorter haul movement should be larger.
Assume that when MMM is applied using the normalized R/VC ratios both movements would
get a rate reduction. As the normalized R/VC for the shorter-haul movement is lower, it receives
less of a rate reduction than the longer-haul movement would receive, consistent with the market
factors outlined above.

23 This is the mathematical equivalent of multiplying the original (i.e., non-normalized)

R/VC ratio observed for each movement by the ratio of the pre-MMM normalized R/VC for that
movement to the post-MMM normalized R/VC for that movement
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¢ Unadjusted URCS Cost Inputs as Established by the Board Should
be Used to Calculate Both MMM R/VC Ratios and Jurisdictional

Thresholds.

WFA/Basin made (wo modifications to the calculation of variable costs as they relate to
application of MMM and rate prescriptions. One modification, which WFA/Basin disclosed in
their narrative, was that they restated the jurisdictional threshold for the issuc-traffic movements
by recalculating URCS using CAPM-bascd cost of equity values for 2004. The other
moditication, which WFA/Basin did not discuss in their narrative, was that in calculating the
R/VC ratios for all other shippers they used URCS-based variable costs that were lowered by
retroactive use of a CAPM cost of equity for purposes of the cost of capital incorporated in
URCS.

As to the first modification, the restatement of the jurisdictional threshold is clcarly
inappropriate for the rcasons discussed in Scction 1I.A above. As discussed in Section 11.A, the
parties agrced on the variable costs for the issue-traffic movement and the Board did not reopen
the question of how those variable costs should be calculated when it permitted WFA/Basin to
submit additional evidence. In addition. the Board has alrcady determined what the unadjusted
URCS costs for BNSF are for 2004 and 2005 for purposcs of using URCS in regulatory
applications, and it would not be lawful or appropriate for the Board to use different URCS cost
assumptions on an ad hoc basis in individual cases. Thec Board has not modificd those
previously established URCS costs to reflect the lower CAPM-based cost of equity that
WFA/Basin is attempting 1o introduce, nor should it. There is simply no basis for recalculating
the Board’s settled URCS costs for prior historical periods to reflect a new cost of capital
methodology that was adopted only for the purpose of assessing future years® cost of capital for

the railroad industry.
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WT A/Basin’s proposed (but unexplained) modification to URCS variable costs for
purposes of applying MMM is also impermissible. There is no more justification for
retroactively changing the variable costs of non-issue traffic than there is for doing so with
respect to the issue trallic. Moreover, not only was the modification to variable costs revealed
only in WFA/Basin's workpapers, it was contrary to the Board’s specific instructions concerning
how MMM was 1o be implemented in this case. In the November 2006 Decision, the Board
directed that variable costs should be calculated using the URCS program that corresponds to the
basc year of the case. November 2006 Decision at 4. For purposes of subsequent ycars, the base
year variable cost would be indexed using the hybrid RCAF-U/RCAF-A index that the Board
adopted in Ex Parte No. 657 (Sub-No. 1). /d The Board also specifically directed that “[pjarties
should provide a clear narrative discussion that describes any assumptions and all steps taken to
cost these movements.” Jd

Given this direction, it was entirely inappropriate for WFA/Basin to calculatc the variable
costs they used for applying MMM in a different manner. The basc year for the LRR is 2004.
The URCS cost model for 2004 as published by the Board uses the cost of equity capital as
determined by the Board in Railroad Cost of Capital — 2004, STB Ex Parte No 558 (Sub-No. 8)
(STB served Junc 30, 2005). This was a determination that was not open to reevaluation as part
of a limited submission of new cvidence relating to RTC issues. WI‘A/Basin did not cven
discuss in its narrative that it had employed a different method, let alone provide a “clear
narrative discussion” of how its calculations were made.?* WFA/Basin's modified approach

should not be allowed.

* WFA/Basin cannot rely on their cryptic statement in a footnote that “[t|he Exhibit ITI-
H-1 MMM rcsults use CAPM to determine the LRRs cost of equity in all time periods™ as an
adequate notice and explanation of their recalculation of the URCS costs used in MMM.
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d. Summary of BNSI"s Implementation of MMM
The results presented by BNSF do not result in an overcharge by the SARR and BNSF

therefore had no cause to apply MMM to detcrmine maximum reasonable rates. Nonetheless,
given the issucs addressed above, BNSF has preparcd workpapers that demonstrate the
application of MMM with (1) mine-specific rates; (2) normalized to account for the impact of
length of haul; and (3) calculated using the proper base-year URCS variable costs. For purposes
of this illustration, BNSF has used WFA/Basin’s results presented in TSO workpaper
“Exhibit_II1-11-1.xIs” as a starting point and has calculated MMM rate reductions for the first
quarter of 2005. BNSF's calculations are contained in BNSF TSR workpaper “MMM
Implementation Example.xls.”

The impact of BNSF's proposed modification to MMM can be determined by comparing
BNSF’s calculated rate prescription levels for the first quarter of 2005 to the rate prescription
level proposed by WFA/Basin in their evidence. For example, for the issue-traffic moves
originating at Dry Fork mine, WFA/Basin propose a maximum R/VC of 192 percent 25 The

maximum rcasonable R/VC for Dry Fork under BNSF’s approach 1s 226 percent.?®

WFA/Basin TSO Nar. at [1I-H-3 n.1. The footnote clearly offers ncither justification for nor
cxplanation of the changes made. WFA/Basin also inexplicably usc CAPM adjusted variable
costs in their hybrid scenario which uscs a DCF-based cost of capital for 2002 through 2005 but
determines 2006 and beyond based on CAPM. See WFA/Basin TSO workpaper “Exhibit_III-H-
3.xls.”

25 See WFA/Basin TSO workpaper “MMM Model Linked to [1I-H-1 With CAPM
VC xls,” workshect “1Q 2005,” cell T55.

26 See BNSF TSR workpaper “MMM Implementation Example.xls.”
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3. Reparations

BNSF explains in Section I why, even if the Board concludes that maximum rates should
be prescribed, the Board should not award reparations prior to the date of the September 2007
Decision. Even if it werc to determine that reparations could be required for any time period, the
Board could not do so on the basis of a single weighted-average rate as WFA/Basin request. It is
inappropriate to use a single rate for calculating reparations for the same reasons that it is
inappropriate to prescribe a single rate. As discussed above in Section 111.H.2.a. the single rate
that WFA/Basin asserts should be used to calculate rcparations is premised on assumptions about
the mine origin mix that do not match actual historic traffic patterns. Indeed, the limited
evidencc in the record as to actual shipments shows that those shipments were much more
heavily weighted to central and northern mincs than was assumed by WFA/Basin for purposes of
the SARRs traffic. Table I11.H-4 below demonstrates the disparity for the first quarter of 2005.
Because actual shipments were much morc hcavily weighted 10 northern and central mines than
shipments on the SARR, a reparations calculation that used a single rate based on hypothetical
SARR traffic patierns would substantially overstate any reparations owed. For the first quarter
of 2005 alone. using the single rate instead of minc specific rates would overstate reparations by
scveral million dollars based on the MMM rates calculated in WFA/Basin TSO workpaper

“Exhibit_I1I-H-1.xls.”
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Table IILH-4"
WFA/SARR Assumptions vs. BNSF Actual
1Q 2005 Laramic River Shipments by Origin

WFA/Basin SARR BNSF Actual
GM'_::::; Mine Tonnages | % of Total | Tonnmages | % of Total
Southern | { } { } { } { } { )
Central { } { } { } { } { 3
{ } { } { 1} { } { }
{ } { } { } { } { )
Northem | { } { } { } { } { }

Given the distorting efTect of calculating rcparations based on a single weighted-average rate, the

Board should not do so.

4, Prescription Period
In Major Issues in Rail Rate Cases, STB Ex Parte No. 657 (Sub-No. 1) (STB served Oct.

30, 2006), the Board establishcd a new rule that rate prescriptions would apply for only 10 years
in future cases. The Board declined, at that time, to apply the new rule in this case primarily due
to a concern that WFA/Basin had structured their casc 10 accommodate 20 ycars of traffic growth
under the old rule. As BNSF discusses in Scction I.J above, as a result of WFA/Basin’s
substantially revised casc the balance of factors cited by the Board has shified and it now would
be appropriate to apply the rule that ratc prescriptions should be limited to 10 years.

The Board's concern that WFA/Basin would be prejudiced by a shift to a 10-year

prescription because of issucs rclating 1o their design of and growth in their traffic group over

7 Actual first quarter 2005 shipments arc reported in WFA/Basin opcning workpaper
“WFA OPEN REPARATIONS RAM.123.” Volumes by mine assumed for the SARR are
reported in WFA/Basin TSO workpaper “MMM Model Linked to 11I-H-1 with CAPM VC.xls,”
worksheet “1Q 2005.”
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time no longer pertain. For example, although the peak year used for the design of the LRR
track configuration is year 20, thc vast majority of the LRR assumed traffic growth occurs within
the first 10 years of the LRR’s operation. Overall forecasted tonnage volumes for the LRR are
assumed to grow approximately 11 percent between 2004 and 2024 from 61 6 million tons 1o
68.5 million tons, but less than two percent from 67.4 million tons to 68.5 million tons between
2014 10 2024. Because, as WFA/Basin cxplain in their TSO, the reconfigured LRR is pnimarily
a single track railroad, such a minor change in volumes is unlikely to have any measurable
impact on the LRR design.®

On the other hand, the reasons the Board relied upon for the shift to a 10-ycar
prescription period — the changed circumstances that arise over longer periods and the
unreliability of long-range forccasts — have become, if anything, stronger. For example, n 1ts
most recent forecast of futurc coal volumes, EIA includes a number of alternative scenarios that
incorporate the potential effects of §.2191 (The Licberman-Wamner Climate Security Act of
2007). The most aggressive scenario shows declines in western coal production of 23 percent
between 2011 and 2012, with volumes falling to only 9 percent of their 2011 levels by 2024, the
last year of the LRR DCF period. These estimatcs confirm that the next decade could be a time
of significant change in coal usage patterns and that it would be unwise to lock in a rate
prescription over a longer period when the forecasts upon which it would be based do not reflect

the likely market turmoil.

28 Indeed, as described in Scction 111.A.3 d.(i) above, BNSF's “SARR II" analysis, which
reduced LRR volumes by approximately 19 million tons, or about a third, resulted in a reduction
of 24 track miles, or only 5 percent. See BNSF TSR workpaper
“TRACK_MILES_WORKSHEET_ WFA_3rd_Supp - Alt2.xls.”
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IV, WITNESS VERIFICATIONS
1. Gerald G. Albin

Gerald G. Albin sponsored cvidence that BNSF filed with 1ts Reply Evidence on July 20,
2005, and his qualifications arc described therein. Mr. Albin has since retired from TranSystems
and is now with Felsburg, Holt & Ullevig, 6300 S. Syracuse Way Ste. 600, Centennial, CO
80111.

For the Third Supplemental Reply Evidence, Mr. Albin is sponsoring evidence
concerning Maintenance-of-Way costs for the reconfigured LRR. His evidence is contained in
subsection 111.D.4.

Mr. Albin has signed a venfication of the truth of the statement contained thercin and a

copy of his verification is attached hereto.
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[ declare under penalty of perjury that I have rcad the Third Suppiemental Reply
Evidence that 1 have sponsored, as described 1n the foregoing Statement of Qualifications, and

that the contents thereof are true and correct Further, [ certify that [ am qualified and authorized

to sponsor this testimony

Executed on July 11, 2008 o Teretl T %

Gerald G. Albin
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2, Michael R. Baranowski

Michael R. Baranowski sponsored evidence that BNSF filed wath its Reply Evidence on
July 20, 2005, and his qualifications are described therein

For the Third Supplemental Reply Evidence, Mr Baranowski is sponsoring evidence
relating to application of the Board's DCF model and SAC calculations contained 1n Section
I H of the Narrative,

Mr. Baranowski has signed a verification of the truth of the statement containcd therein

and a copy of his venification is attached hcreto.
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[ declare under penalty of perjury that I have read the Third Supplemental Reply
Evidence that I have sponsored, as described in the foregoing Statement of Qualifications, and
that the contents thereof are true and correct. Further, I certify that [ am qualified and authonzed

to sponsor this testimony.

/Y

icael .

Executed on July L1, 2008
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3. Harry W. Bugs, 111
Harry W. Bues, 111. sponsored evidence that BNSF filed with its Reply Evidence on July

20, 2003, and his qualifications are described therein.

For the Third Supplemental Reply Evidence, Mr. Bues is sponsoring evidence concerning
operating expenses contained in subsections [11.D.1, 111.D.2, [11.D.3, and 111.D.6.

Mr. Bues has signed a verification of the truth of the statement contained therein and a

copy of his venfication 1s attached hereto.
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I declare under penalty of perjury that I have read the Third Supplemental Reply
Evidence that | have sponsored, as described in the foregoing Statement of Qualifications, and
that the contents thereof are true and correct. Further, [ certify that I am qualified and authorized

to sponsor this testimony.

Executed on July 11, 2008

arry W. Bues, III
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4 Benton V. Fisher

Benton V. Fisher sponsored evidence that BNSF filed with its Reply Evidence on July
20, 2005, and his qualifications are described therein.

For the Third Supplemental Reply Evidence, Mr. Fisher is sponsoring evidence relating
to BNSF’s variable costs for the issue movement, coal volumes and revenucs, and application of
MMM. His evidence is incorporated 1n Sections 11, 111.A, and IILH of the Narrative.

Mr. Fisher has signed a verification of the truth of the statement contained thercin and a

copy of his verification is attachcd hereto.
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[ declare under penalty of perjury that I have rcad the Third Supplemental Reply
Evidence that [ have sponsored. as described in the foregoing Statement of Qualifications, and

that the contents thereof are true and correct. Further, I certify that I am qualified and authorized

to sponsor this testimony.

ppritm V. %
Executed on July 11, 2008

Benton V. Fisher
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5. Rajiv B. Gokhale

Rajiv B. Gokhale is a Senior Vice President of Compass Lexecon, a consulting firm that
specializes in the application of economics to a variety of legal and regulatory 1ssucs. He has an
MBA from the University of Chicago and has specialized experience in the arcas of financial
economics and business valuation. His qualifications are reflected in the CV that 1s attached to
BNSF Third Reply Exhibit I1I.G-1.

For the Third Supplemental Reply Evidence. Mr. Gokhale 1s sponsoring evidence relating
to the calculation of the railroad industry cost of capital as set out 1n the Venfied Statement that
is Exhibit IIT G-1.

Mr. Gokhale has signed a verification of the truth of the statement contained therein and a

copy of his verification is attached hereto.
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1 declare under penalty of perjury that I have read the Third Supplemental Reply
Evidence that I have sponsored, as described in the foregoing Statement of Qualifications, and
that the contents thereof are true and correct. Further, I certify that | am qualified and authorized

to sponsor this testimony.

Executed on July / , 2008
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6. Cassie M. Gouger, P.Ix,

Cassie M. Gouger, Project Manager with Felsburg, Holt & Ullevig, 6300 S. Syracuse
Way, Ste. 600, Centennial, CO, 80111 (formerly of FTI Consulting, Inc.) sponsored evidence
that BNSF filed with its Reply Evidence on July 20, 2005, and her qualifications are described
therein.

For the Third Supplemental Reply Evidence, Ms. Gouger 1s sponsoring evidence relating
to the incremental costs and revenues of serving certain traffic, incorporated in Section 111.A.3 d,
evidence concerning the route and track miles and yard configuration contained in III.B, and
evidence concerning the road property investment costs of the reconfigured LRR contained in
Il.Fand N1.C4 ¢

Ms. Gouger has signed a verification of the truth of the statement contained therein and a

copy of his verification is attached hereto.
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1 declare under penalty of perjury that [ have read the Third Supplemental Reply
Evidence that I have sponsorcd, as descnbed in the foregoing Statement of Qualifications, and

that the contents thereof are true and correct. Further, [ certify that I am qualified and authonzed

to sponsor this testimony.

Executed on July 11, 2008 &AJLL M M

Cassie M Gouger
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7. Robert S. Hamada

Robert S Hamada 1s the Edward Eagle Brown Distinguished Service Professor Emeritus
of Finance and former Dean at The University of Chicago Graduate School of Business
(“GSB"). He has taught extensively on the subjects of corporate finance and corporate strategy
He has cxperience on the Boards of Directors of businesses and non-profits. His qualifications
are reflected in the CV that is attached to BNSF Third Reply Exhibit 111.G-1.

For the Third Supplemental Reply Evidence, Mr. Hamada is sponsoring evidence relating
to the calculation of the railroad industry cost of capital as set out in the Vernified Statement that

is Exhibit 11 G-1.

Mr. Hamada has signed a verification of the truth of the statcment contained therein and a

copy of his verification is attached hereto.
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I declare under penalty of perjury that I have read the Third Supplemental Reply
Evidence that | have sponsored, as described in the foregoing Statement of Qualifications, and
that the contents thereof are true and correct. Further, I certify that | am qualified and authorized

to sponsor this testimony.

Executed on July | , 2008 %. N..-..-L.
Robert S Hamada
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8. John C. Klick

John C. Klick sponsored evidence that BNSF filed with its Reply Evidence on July 20,
2005, and his qualifications are described therein.

For the Third Supplemental Reply Evidence, Mr. Klick is sponsoring evidence relating to
coal volumes and revenues and the application of MMM. His evidence is incorporated in
Sections II.A and 111.H of the Narrauve.

Mr Klick has signed a venfication of the truth of the statement contained therein and a

copy of his verification is attached hereto.
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| declarc under penalty of perjury that I have rcad the Third Supplemental Reply
Evidence that | have sponsored, as described in the foregoing Statement of Qualifications, and

that the contents thereof are true and correct Further, [ certify that | am qualified and authorized

to sponsor this testimony.

QAL
Exccuted on July 11, 2008 C/' t
\J}fm C Klick
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9. Loren E. Mueller

Loren E. Mueller sponsored evidence that BNSF filed with its Reply Evidence on July
20, 2005, and his qualifications are described therein.

For the Third Supplemenial Reply Evidence, Mr. Mueller is sponsoring evidence
concerning traffic flow in Section II1.C.1 a, evidence concerning crew assignments in Section
111.C 2.g, and evidence concerning operating expenses contained in subsections [11.D 1, IIL.D 2,
I11.D.3, and 1I1.D.6.

Mr Mueller has signed a verification of the truth of the statecment contained therein and a

copy of his verification 1s attached hereto.
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[ declare under penalty of perjury that I have read the Third Supplemental Reply
Evidence that [ have sponsored, as described in the foregoing Statement of Qualifications, and
that the contents thereof are true and correct. Further, I certify that I am qualified and authorized

to sponsor this testimony.

Executed on July 11, 2008
oren E. Mueller
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10 Robert J. Plum, 111

Robert J Plum, 111, sponsored evidence that BNSF filed with its Reply Evidence on July
20, 2005. and his quahfications are described therein.

For the Third Supplemental Reply Evidence, Mr. Plum is sponsoring evidence relating to
the incremental costs and revenues of scrving certain traffic, incorporated 1n Section I11.A 3.d,
cvidence concerning traffic flow in Section II1.C 1 a, evidence concerning equipment in Section
H1.C 1.¢c, evidence concerning crew assignments in Section 111.C.2.g, evidence concerning RTC
calculations in Section I1I C.2.i, evidence concerning fueling in Section 1II C.4.a, and evidence
concerning operating expenses contained 1n subsections I11.D. ], 1I1.D.2, II1.1D.3. and 111.D.6

Mr. Plum has signed a venfication of the truth of the statement contained therein and a

copy of his venfication is attached hereto.
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| declare under penalty of perjury that I have read the Third Supplemental Reply
Evidence that [ have sponsored, as described in the foregoing Statement of Qualifications, and
that the contents thereof are true and correct. Further, I certify that | am qualified and authorized

to sponsor this testimony.

Executed on July 11, 2008 £

Robert J. Plum, III

————————
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11.  David R. Whecler

David R. Wheeler sponsored evidence that BNSF filed with its Reply Evidence on July
20, 2005, and his qualifications are described therein.

For the Third Supplemental Reply Evidence, Mr. Wheeler is sponsoring evidence relating
to the incremental costs and revenues of serving certain traffic, incorporated in Section III.A 3.d,
evidence concerning traffic flow in Section 111.C.1.a. evidence concerning equipment in Section
I11.C.1 ¢, evidence concerning outages in Section II1.C.2.d, and evidence concerning RTC
calculations in Section I1T C.2.i.

Mr. Wheeler has signed a verification of the truth of the statement contained therein and a

copy of his verification is attached hereto.
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1 declare under penalty of perjury that I have read the Third Supplemental Reply
Evidence that I have sponsored, as described in the foregoing Statement of Qualifications, and
that the contents thereof are true and correct. Further, I certify that [ am qualified and authorized

to sponsor this testimony.

Executed on July 11, 2008 MW

David R. Wheeler
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Exhibit Redacted
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Exhibit Redacted
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Exhibit Redacted
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Exhibit H-G.1

Verified Statement of Robert S. Hamada and Rajiv B. Gokhale

I Introduction and Assignment

1. My name is Robert S. Hamada. T am the Edward Eagle Brown
Distinguished Service Professor Emeritus of Finance and former Dean at The University
of Chicago Graduate School of Business (“*GSB™) | have served as an Instructor,
Assistant Professor, Associate Professor, and Professor of Finance at the GSB since
1966. 1 also have served in other positions at the GSB, including Director of the Center
for Research in Security Prices (1980 — 1985), Deputy Dean for the Faculty (1985 —
1990), and Dean (1993 — 2001). While at the GSB, I have taught extensivcly on the
subjects of corporatc finance and corporate strategy. 1 have serve(d) on 11 business
Boards of Directors and numerous non-profit Boards. My curriculum vitue, which also

contains a list of my publications, is attached hercto as Exhibit A.

2. My name is Rajiv B Gokhale. I am a Senior Vice President of Compass
Lexecon, a consulting firm that specializes in the application of cconomics to a variety of
legal and regulatory issues. 1 have an MBA from the University of Chicago | have
specialized 1n the areas of financial economics and business valuation and my expcrience

covers a wide array of industries. My curricilum vitae is attached as Exhibit B.

3. In a decision served in the current matter on February 29, 2008, the
Surface Transportation Board (“Board™) directed the concerned partics to submit
evidence regarding the propriety of re-stating the railroad industry’s cost of capital for
2002 through 2005. The Board stated that for purposes of estimating a stand-alone
railroad’s (“SARR") cost to raise capital, “the longstanding practice in SAC cases is to
apply the cost of capital for the rail industry as published annually by the Board, using an
average of the figures starting with the year in which construction of a SARR would have
begun through the most recently available year.”' The Board notcd that it had recently

changed its procedures for calculating the industry cost of equity capital—by using a

. Western Fuels Association, Inc v BNSK Railway Co.. STB Docket No. 42088, stip
op. at 6.
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CAPM model instead of a single-stage DCF mode—and that this change had led the
complainants in this case to argue that the cost of capital figures the Board had previously
published and used in its DCF model from 2002 through 2005 should be recalculated
using the new CAPM methodology.

4. Most investment decisions are made in the context of future expectations;
therefore, compantes and investors must evaluate risks and uncertainties they expect they
will encounter in the future. In this context, we have not been asked to comment on such
before the fact. i e, ex ante, decisions regarding the cost of capital Rather, we have been
asked to review and opine on whether it is appropriate to adopt a retroactive, 1.., ex post
calculation of the cost of capital using the current Board’s CAPM methodology, for the
past years 2002 through 2005. instead of applying the cost of capital that was actually
calculated and published by the Board for those years using the single stage DCF
methodology that was the Board's prelerred approach for determining the cost of equity
capital at that time.

S. We have identificd three reasons not to make ex post adjustments to the
cost of capital the Board had previousty determined was appropriate for the years 2002 to
2005:

e [Fx post adjustments to the cost of capital will decrease predictability
regarding the regulatory return on railroad investments, and therefore
could decrease railroads’ and investors’ willingness to undertake future
investments.

o It 1s unclear whether the Board would have picked the numerous micro
practical inputs to the CAPM methodology in the same manner it decided
to in 2006, had it decided to use the CAPM at an earlier point in time.

s Allowing a select group of claimants to reopen past decisions risks
favoring a select category of litigants and introduces asymmetry into the
system. Allowing faimess and symmetry to all concerned parties so that
cach can reopen past decisions will risk chaos in the regulatory systcm.
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II. Ex Post Adjustments to the Cost of Capital will Decrease Predictability
Regarding the Regulatory Return on Railroad Investments, and Therefore
Could Decrease Railroads’ and Investors’ Willingness to Undertake Future
Investments

6. Companies and investors require an “adequate™ return on their
investments—that is, revenues that cover operating cxpenses and depreciation, and yiclds
a rate of return to investors (equity and debt holders) that equals the rate that investors
expect—that is, to undertake the risk of investing in those companies. A company’s cost
of capital, 1.e., the return investors expect for bearing the risk of investing in the
company, s not “readily obscrvable.” Different models attempt to best measure the

“true” cost of capital.

7 The rate of return that investors expect to receive is a function of the
nature of the company’s assets and investments. The cost of capital, 1 € , the rate of
return demanded by investors. is determined by how the capital is used—the riskier a
company's assets and investments, the higher the rate of return investors will expect to
compensate them for bearing that risk. In regulated industries, the rate demanded by
investors is still a function of the nature of the industry’s assets—but the regulatory

process can be, and 1s, an important part of investors’ perception of investment risk.

8. Based on the dectermination of the cost of the capital by the Board, which
affects expectations of future rcvenues, railroads and investors determine whether or not
they will undertake railroad investments. Investors understand that the actual return they
receive may be different from what they cxpected when they undertook the investment
for a host of reasons—such as changes in economic and business conditions. They may
also take into account the fact that regulatory conditions may change in the future—

thercby affecting future decisions of whether or not to undertake additional investments.

9. However, investors likely would 1ake a dim view of ex post adjustments—
especially in a case such as this where the rcgulatory body has repeatedly announced its
belief in the importance of predictability rcgarding the models used to cstimate the cost of
capital. All clse equal, investors will be better able to asscss the risk of investing in a
regulated industry if the regulatory process 1s transparent and less prone to arbitrary ex

post or “after the fact™ adjustments.
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The Board has Repeatedly Recognized that Predictability 1n Calculating the Aliowable
Regulatory Return 1s Important to Railroads and Investors

10.  The Board has acknowledged that the true cost of capital is somewhat
unobservable, and that irrespective of the model employed to estimate the cost of capital
(c.g.. DCF or CAPM), the inputs remain somewhat uncertain at any given point in time
because of the inherent difficulty of measuring thesc inputs. For example, in its DCF
approach, the Board relied on IBES reports of analysts” expectations rcgarding expected
growth rates over the short-term, while recognizing that analysts’ shorter-term growth
cstimates may not necessarily be the same as investors’ longer-term growth expectations
over the short or long-term. Likewise, the breadth and volume of discussion in response
to the Board’s solicitation of comments on determining the inputs to a CAPM model—
such as the B, the market risk premium and the risk-free rate—demonstrates that there are

scveral possible ways to measure cach one of the inputs in a CAPM model

11.  Despite the uncertainty regarding the inputs to either model, the Board has
repeatedly concluded that the benefits of predictability regarding the process (i.c., the
model to be employed) outweigh the risk that the uncertainty regarding some inputs
causes the estimates to be imprecise. For example, the Board has concluded that
“predictability 1s particularly important with regard 10 the cost of capital, as this
calculation reflects the return the Board will permit carriers to camn on their capital

investments and will therefore influence their investment decisions.”*

12 Similarly, when considering how to adjust SAC models for productivity
gains of a hypothetical SARR, the Board dccided that the “benefits of fixing a reasonable
(1f rough) methodology for forccasting future productivity of a SARR outweighs the
substantial costs to the parties and unlikely benefits of quantifying a morc precise
estimate in an individual procceding,” becausc “at some point, an elaborate and
expensive search for a more precise estimatc of future productivily must give way to the
need for a uniform, manageable approach.” The Board further concluded that

“predictability in regulation is an important goal” because “it serves the public good by

2. STB Ex Parte NO. 664, Methodology to be Employed in Determining the Railroad
Industry s Cost of Capital, January 17, 2008 (“Ex Parte No. 664™) at 11-12.
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permitting carricrs to conform their conduct to a set of rules and assisting captive

shippers 1n judging whether a particular rate could be challenged as unrcasonably high.™

13.  When the Board decided in 2005 that it would continue to usc a DCF
model 1o measure the railroad industry’s cost of equity capital, and not shift to a CAPM
modecl before conducting further inquiry on the relative ments of the DCF model and the
CAPM. the Board stated that “there is a norm of regularity in government conduct that
presumecs an agency’s duties are best carried out by adhering to the settled rule. This
presumption is particularly strong where ... a panty seeks to replace an established

methodology with one the agency has previously rejected.™

14,  The Board rcaffirmed these insights in its decision to use CAPM to
calculate the industry's cost of capital. In this context, the Board rejected a suggestion by
the railroads that the Board consider a range of estimates and adopt a point somewhere in
the middle to upper end of that range. Thc Board cxplained that they belicved “the better
approach 1s to select a reasonable CAPM mecthodology to apply, which will provide a
transparent and stable method to estimate this amorphous component of the cost of
capital.” Building on its conclusion in Ex Parte No. 657 that “predictability in regulation
is an important goal,” the Board further explained in Ex Parte No. 664 that “predictability
is particularly important with regard 1o the cost of capital, as this calculation reflects the
rcturn the Board will permit carricrs to earn on their capital investments and will

therefore influence their investment decisions.”’

15.  Changing the cost of capital that had been previously determined,
published, and used—Dby the Board, by railroads and by investors—contradicts the

Boards’ desire to ensure predictability regarding the cost of capital

3. STB Ex Parte No. 657 (Sub No. 1), Major Issues in Rail Rate; October 30, 2006 at
46.

4. STB Ex Parte No 558 (Sub-No. 9), Railroad Cost of Capital—2005; Septcmber 15,
2006 at 7.

5. ExPartc No 664 at11-12
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It is worth noting that the Board's determination of the cost of capital—

whatcver the model used—is an “integral component of many other decisions the Board

must make and is also relied upon by other parties for use in pending matters.”

17.

The Board rejected WCTL’s suggestion that it consider the *“appropriate
approach anew in each annual cost-of-capital determination.” The Board
explained that 1t preferred a “fixed and transparent methodology upon
which railroads and the public can rely.™”

Similarly, when faccd with WCTLs request in 2005 that it replace the
DCF model with a CAPM model to estimate the railroad industry’s equity
cost of capital, the Board could have “placed on hold all proceedings
before it in which the cost-of-capital figure would normally be applied.
But that course would have substantially impaired the Board from doing
its business, as the cost of capital is a component in a host of regulatory
procecdings before the Board. ™

Ex post regulatory changes that affect the returns to investments already

undertaken—investments which from the investors’ perspective are¢ “sunk™ and cannot be

easily undone— introduce an arbitrariness to the process and penalize (if the cost of

capital is ex post reduced) investors on the investments they have already made, like a

bait and switch.

I It is Unclear Whether the Board Would Have Picked the Numerous Micro
Practical Inputs to the CAPM Methodology in the Same Manner 1t Decided
to in 2006, Had It Decided to Use the CAPM at an Earlicr Point in Time

18.

Prior to 2006, the Board had been asked to consider, and had considered,

whether shortcomings in the DCF model—such as the mismatch in the 5-ycar growth rate

used 1n the DCF model and the long-run growth potential of the economy as a whole, and

the assumption of a constant dividend yicld—justify using alternative models. However,

it was only in 2006 that the Board decided to stop using a DCF model and to start using a

CAPM model to estimatc the cost of cquity capital.

6. Joint Bnief of Respondents Surface Transportation Board and United States of
America; Final Brief: December 14, 2007 at 15.

7 Joint Brief of Respondents Surface Transportation Board and United States of
America; Final Brief; December 14, 2007 at 17.

8. Joint Brief of Respondents Surface Transportation Board and United States of
America, Final Bricf; Deccmber 14, 2007 at 40.
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19 The Board decided to usc the CAPM model to estimate the cost of equity
capital only on an ex ante, or forward looking, basis. It did not conclude, nor did it
consider, that the CAPM should be applied retroactively. Therefore, the Board did not
ask for any input on how such a model would be applied retroactively and how inputs to
the CAPM modecl should be determined, should the model be applied retroactively

20 In 1ts deliberations regarding the use of a CAPM modcl, the Board was
presented with evidence showing a fair amount of unccrtainty regarding the inputs to the
CAPM. Academics and valuation experts have debatcd, and continue to debatc. how best
to measure these inputs. Some of the examples of micro practical inputs where debates

persist on how to measure them are:

o The risk-free rate While academics and valuation experts gencrally agree
that the yield on U.S. Government borrowings is the best proxy for a risk
free rate, they do not agree on what term to usc—whether it should be the
short-term, medium-term or long-term securities.

e The B. Bs can be calculated using daily, weekly or monthly returns, over
different time frames (i.e., the number of years of data used in calculating
the B). Bs can be estimated for each railroad, or for the industry on
average (based on the returns to a portfolio of railroad companies.)

o The risk premium relative to a risk-frec rate (i.e., the equity risk premium).
This premium can be measured as an arithmetic or geometric average of
historical returns. It can also vary depending on the market index used.

Theoretically. one could try every possible combination/permutation over the range of

possible values for these variables.

21.  Anexample of the debate over a micro practical input is the debate over
how to measure the cquity nsk premium: still not fully resolved—especially around the
late 1990s/carly 2000s when many were proposing that the equity risk premium was
lower relative to earlier times.

¢ Professor Bradford Cornell argued in his textbook that the equity risk

premium had decreased bgl the late 1990s 10 3.5-5.5% over treasury bonds
from the historical 7.4%.

e Others argued that the equity risk premium was cven lower. For example,
1n their book Dow 36,000, Glassman and Hassett surmiscd that the equity

9. Comell. Bradford. 1999. The Equity Risk Premium, John Wilcy & Sons, Inc.
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bull market of the late 1990s had become possible because investors had
figured out that the equity premium was unnecessary. '’

e Others such as Professors Richard Brealcy, Stewart Myers and George
Constantinides argued that the equity nisk premium was higher than 6%."!

* Around this time, Ibbotson continued reporting the historical arithmetic
risk premia of 7 4-8.5% over treasury bonds—well above the 3.5-5 5%
proposcd by Professor Comell.'?

In light ol these divergent vicws on the best measure of the equity risk premium, it 1s
unclear, based on the Board's adoption of the CAPM in 2006, how it would have choscn
to calculate the cquity risk premium had it considered the issue in the period 2002 to
2005—and especially if it had done so earlier.

22, It is important 10 remember that the cost of capital is essentially a
forward-looking concept—it is the ratc of return investors expect to eamn in the futurc for
bearing the nisk of the current investment. As the preceding discussion explains, a slight
variation in the micro inputs can lead to significant differences in a CAPM-based
estimate of the cost of equity capital. There is no basis to assume ex post that the cost of
cquity capital using a model and inputs that the Board has determined are appropriate
now—with no consideration for whether the same inputs would have been appropriate 1n
earlier periods—would be applicable to earlier years, and whether the current models and
inputs would yield a cost of capital that 1s consistent with investors’ expectations at the

earlier time.

23.  Accepting complainants” request to retroactively use the CAPM model to
cstimate the cost of equity capital for the years 2002 to 2005 assumes that the Board
would have- i) adopted the CAPM model for years prior to the time the Board actually
considered, and decided not to adopt, the CAPM model, and ii) decided on calculating
inputs to the model exactly as it did in 2006.

10. Glassman, James K., & Kevin A. Hassett. 1999. Dow 36,000 The New Strategy for
Profiting from the Coming Rise in the Stock Market, Random House.

11 Brealey, Richard A. and Myers, Stewart C. Principles of Corporate Finance. Sixth
Edition at 160.
Constantinides, George M. Rational Asset Prices. The Journa! of Finance, Vol.
L.VIIL, No. 4, August 2002, 1567-1591.

12. Stocks. Bonds, Bills and Inflation. Ibbotson Associates/Momingstar. 2000 Yearbook
through 2005 Yearbook.
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1V.  Allowing a Select Group of Claimants to Reopen Past Decisions Risks
Favoring a Select Category of Litigants and Introduces Asymmetry Into the
System. Allowing Fairncss and Symmetry to Al Concerned Parties so that
Each Can Reopen Past Decisions Will Risk Chaos in the Regulatory System

24.  The Board has asked whether it would be appropriate to modify past cost
of capntal decisions for the purpose of addressing the ratc reasonablencss claims raised in
this case The complainants appear to want to take advantage of the fact that the CAPM
rate of rcturn, determined using the current CAPM model and inputs, may be lower from
2002 through 2005 than that determined by the Board 1n the actual cost of capital

decisions using the single-stage DCF model.

25 A dccision to change retroactively the cost of capital for certain past years
in the context of individual rate cases would favor a select category of hitigants and would
introduce asymmetry and uncertainty into the regulatory process. The Board’s cost of
capital determinations are uscd in a variety of regulatory dccisions and they also
influence investment decisions in the real world The Board should not allow different

cost of capital assumptions to be used by different parties in different contexts

26. A Board decision to allow shippers to benefit from different cost of capital
assumptions in rate cases would likely lead to an asymmetric, unpredictable and unfair
regulatory process. The Board’s determination of the cost of capital is apphed across all
railroads, and across all shippers. Allowing only this sct of shippers, and not all others, to
reopen proceedings will favor only this set of shippers. On the other hand, allowing all
concerned parties to reopen historical proceedings runs the risk of producing an
overwhelming amount of ex post analyscs and could scverely and adversely affect

investors” expectations of future predictabulity.



Exhibit 111-G |

V. Conclusion

27.

To repeat, we have identified three reasons not to make ex post

adjustments to the 2002 10 2005 costs of capital the Board had previously determined,

and published. was appropriate:

i)

ii)

ii1)

Ex post adjustments to the cost of capital will decrease predictability
rcgarding the regulatory return on railroad investments, and therefore
could decrease railroads’ and investors’ willingness to undertake
future investments.

It is unclear whether the Board would have picked the numerous micro
practical inputs to the CAPM methodology in the same manner 1t
decided to in 2006. had it decided to use the CAPM at an earlier point
in ime.

Allowing a select group of claimants to reopen past decisions risks
favoring a select category of litigants and introduces asymmetry into
the system. Allowing fairness and symmetry to all concerned parties
so that each can rcopen past decisions will risk chaos 1n the regulatory
system.
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SCA Consulting, Principal (September 1998 to March 2000)
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FIELDS OF SPECIALIZATION

Gokhale has developed an expertise in analyzing and identifying the determinants of
corporate and business value. Gokhale's assignments cover a wide range of
applications ranging from business valuations, damage calculations, analysis of
expected efficiencies from mergers and analysis of the source and viability of entry into
different industnes
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Venture capitalist focused on biatech investments
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Assisted In validating valuation of asbestos liabilities.
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experts’ analysis of expected value of fulure asbestos liabiities and discount
ratas used in vatuation



Gokhale also has extensive expenence in consulting to companies on issues regardng
development and implementation of business strategy, incentive plans, and identification
of performance metncs at the corporate and business unit level Sample assignments
include

» Assisting an integrated steel manufacturer in developing targets for return on
capital and developing an operating plan to achieve the desired return Also
assisted in developing performance measures at the corporate and business unit
level

* Assisting a major consumer products company in adopting a strategic change
from being a product focused company to a consumer focused company

¢ Assisting an internal temporary placement company in identifying strategic 1ssues
for six major regions that would increase corporate value Also assisted in
developing performance metrics
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Through 00-3300, (MFW) (March 29, 2004)
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Cerberus Far East Management, L L C , et al., AAA Case No 50 T 116 00284 03,
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Expert Report of Rajiv B. Gokhale in Re Betty Lou Richards vs United States of
Amenca, Case No. 05 CV 2044 GTV, (October 17, 2005)

Testimony of Rajiv B Gokhale in Re Hideji Jumbo Tanaka v Cerberus Far East
Management. L L C, et al, AAA Case No 50 T 116 00284 03, {December 14-15, 2005)

Expert Report of Rajiv B Gokhale and David B Gross Copying Medical Records An
Analysis of the Release of Information Industry (November 11, 2004 Updated to Include
Data on 2005 and 2008 Expense, Apnl 10, 2007)

Expert Report of Rajv B Gokhale in Re: Robert A Knarr, as Shareholder
Representative on Behalf of the Shareholders of Cryogen, Inc., v_American Medical
Systems, Inc., and Charlie Trnbie, William Rutan, Jayne Little, Steve Kemper, Leon
Hirsch, Robert Knarr & JHK Investments, LLC, Case No 51 489Y 00421 06, (May 24,
2007)

Deposition of Rajv B Gokhale in Re* Robert A_Knarr, as Shareholder Representative
on Behalf of the Shareholders of Cryogen, Inc , v_American Medical Systems _Inc  _and
Charlie Tnbie, Witham Rutan, Jayne Little, Steve Kemper, Leon Hirsch, Robert Knarr &
JHK Investments, LLC, Case No. 51 488Y 00421 06, (June 19, 2007)
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2007)
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JHK investments, LLC, Case No. 51 489Y 00421 06, (July 25, 2007)

Reply Expert Report of Rayv B. Gokhale in The Arbitration of Radian International LLC,
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(October 8, 2007)

Expert Report of Rajiv B Gokhale, Robert Blattberg, Richard Cooper and Roman Weil.

The Analysis of the value of intangible property owned by [taxpayer] and associated buy
In payments related to cost sharing agreements, (November 30, 2007) Retained by the
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Expert Report of Rajiv B. Gokhale and David Ross, Loral Space & Communications Inc
Consolidated Litigation, Civit Action No. 2808-VCS, (January 21, 2008)
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Exhibit 111.H-1 is BNSF TSR Electronic Workpaper
“Exhibit_III-H-1 FT1 OATC D.xIs”

The workpaper is designated Highly Confidential.



Extubat HI H-2

Page 1 of 3
WFA Base Case (Exh. I1I-H-1) with BNSF Reroute Revenue Adjustment
WFA WFA Reroute Adjusted
Revenue Forecast Overpayments Revenue Overpayments
Year Requirements Revenues {Shortfalls) Adjustment (Shortfalls)
2004 $44.6 $58 3 $13.7 ($127) $i11
2005 183.3 236 8 53.4 {46 2) 7.2
2006 186.8 2506 63.7 (49.4) 14.4
2007 190.2 259.7 69.4 (49 2) 203
2008 193.] 262.3 69.2 (49 3) 199
2009 199.8 274.2 74.3 (49.5) 24.8
2010 202.8 2770 74.2 (49.9) 24.3
2011 205.9 281.9 76.0 {50.8) 25.2
2012 209.9 2879 78.1 {(51.8) 263
2013 2145 294.7 801 {52.8) 273
2014 2190 299.8 80.8 {53.7) 27.0
2015 2219 299.1 77.2 {52 6) 24.6
2016 2274 307.4 800 (54.6) 254
2017 2339 319.1 851 (57.0) 281
2018 239.9 330.4 90.6 (59 4) 31.2
2019 245.3 3394 94.1 {61.4) 32.7
2020 2511 348 8 97.8 {63.3) M5
2021 257.0 359.5 102.5 (65 8) 36.7
2022 262.8 368.2 105.4 {67 5) 37.9
2023 268.7 3784 109.7 {69 8) 39.9
2024 205.5 291.9 864 (54.4) 319
Cumulative Net Present Value $774.4 $237.3

Source: "Exhibit III H-2 pl xIs"




Exhibut L1l H-2
Page 2 of 3

WFA Base Case (Exh. 11I-H-1) with BNSF Reroufe Revenue Adjustment and BNSF ATC Revenues

WFA BNSF Reroute Adjusted
Revenue Forecast Overpayments Revenue Overpayments
Year Requirements Revenues (Shortfalls) Adjustment {Shortfalls)
2004 $44.6 $54.6 $10.0 {$12 6) ($2 6)
2005 183.3 221.2 37.9 {45.9) {8.0)
2006 186.8 2343 47.4 (49.1) {1.7)
2007 190 2 243.3 53.1 (49.0) 41
2008 193 1 246.0 52.8 (49.2) 36
2009 199.8 255.4 55.6 (49 5) 60
2010 2028 258.1 55.2 (49 9) 53
2011 205.9 262.5 56.6 (50.8) 5.8
2012 209.9 268.1 583 (518) 65
2013 2145 2744 59.9 (52.8) 7.1
2014 2190 2792 60.2 (53.7) 6.4
2015 221.9 278.5 56.6 (52.7) 4.0
2016 2274 2862 58 8 (54.6) 42
2017 233.9 2971 631 (57.0) 62
2018 2399 307.7 67.8 (59.3) 8.5
2019 2453 316.0 70.7 (61.3) 9.4
2020 251.1 324 8 73.7 (63.2) 10.5
2021 257.0 334.6 71.7 (65.6) 12.1
2022 262.8 3428 800 (67 3) 12,7
2023 268.7 3522 83.5 (69.5) 14.0
2024 205.5 271.7 66.2 (54.2) 12.0
Cumulative Net Present Value $578.5 8$42.3

Source "Exhibit 111 11-2 p2 xIs”
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BNSF Base Case Incorporating Reroute Revenue Adjustment and ATC Revenues

BNSF Revenues
BNSF (incl. Reroute Adjusted
Revenue Revenue Overpayments Present
Year Requirements Adjustment) {Shortfalls) Value
2004 $50.9 $42.0 {$8.9) (98.8)
2005 208.8 1753 (335) (31.0)
2006 2133 185.1 (28 2) (23.5)
2007 217.3 194.3 (23.0) (17.3)
2008 220.7 196.7 (24.0) (16.3)
2009 228.2 205.9 (22.3) (13.7)
2010 231.7 208.2 (23.5) (13 0)
2011 235.2 211.7 {23.5) (1.7
2012 239.8 216.4 (23.4) (10.5)
2013 245.2 221.6 {(237) (9.6)
2014 250.5 2255 {25 1) {9.2)
2015 254.0 225.9 (28.2) (9 3)
2016 260.4 231.6 (28 8) (8.6)
2017 267.9 240.1 (27 8) {1.5)
2018 274.8 248.4 (26.4) (84)
2019 281.2 2547 {26 5) (5 8)
2020 287.9 2616 (26.3) (52)
2021 294.8 269.0 (25 8) (46)
2022 301.6 2755 (26.2) (42)
2023 308.6 2827 (25.9) (3.7)
2024 236.1 2175 (18 6) (2.5)
Cumulative Net Present Value ($224.2)

Source "Exhibit_IlI-[I-1 FTT OAIC D xls"




