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ExPARTENO 421

COMPLAINTS FILED PURSUANT TO THE SAVINGS PROVI-
SIONS OF THE STAGGERS RAIL ACT OF 1980 (SECTION 229,
PUBLIC LAW 94-448) .

Decided May 17, 1983

The Commussion finds that the 3-year period of hmitations imposed by 49 U S C 11701(c)
on “‘formal invesugative proceedings begun by the Commussicn™ does not apply to
complaint proceedings under section 229 of the Staggers Rail Act of 1580

]
&
-

=

DECISION

BY THE COMMISSION

By decision served January 4, 1983, Chief Admunistrative Law Judge
Allard 1ssued his Seventh Continuing Report on Docket Management in
this proceeding As pertinent, the Chief Admimistrative Law Judge found
that under 49 U S C 11701{(c), complaints filed pursuanl to section 229 . -
of the Staggers Rail Act of 1980 are dismissed automatically unless they
are concluded by the Commussion with admtmustrative finality by the end
of the third year after the date on which they were begun Twelve appeals
challenging this finding were filed jointly or smdividually by complam—-
ants ! Moreover, complamnants Western Co-Operative Fertihizer3;
Limited, Central Louwisiana Electric Company, Inc, Potomac Electri&
Power Company, Arkansas Power & Light Company and System Fu
Inc , Central Iiimors Light Company, and South Carolina Public Serv
Authority jointly filed comments concermng the status of themwr rmp
tive proceedings relative to the Chief Admimistratyve Law Judge s find
ings

Defendant Consolidated Rail Corporation filed a reply to the appeg
Westinghouse Electric Corporation, General Electric Corpot
McGraw-Edison Corporation and the Coal Exporters Assoctation;

These appeals shall be considered since they fall within the excent

for interlocutory appeals found 1n the Commussion's Rules of }’r

'Appells were filed by Aluminum Assocaton, Inc , Amatar Corporation, Coal Exporte
uon, General Electric Company, McGraw Edison Company, Mobay Chercal Corporats
Department of Agnculture et al Nevads Power Company Siemens-Alhs. Inc  Sou
Electric Power Association Western Co-Qperatve Ferulizers Limited et of , and Wegllﬂi'h"
Corporation
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because the Chief Admunisirative Law Judge specifically found that his
ruling may result m ureparable harm to complainants See 49 CFR
1113 15(d) On February 7, 1983, complainants in No 38301S filed a
motion requesting expedited handling of thewr appeal We have
attempted to comply with this request to the extent practicable and con-
sistent with due process for all parties

Upon review, we find that the 3-year limitation imposed by section
11701(c) does not apply to section 229 complaint proceedings and the
Chief Admimstrative Law Judge's finding to the contrary must be
reversed Section 11701 provides

{a) The Intersiate Commerce Comnussion may begqin an invesiganon under this subutie on 13
own imnative or on complaint 1If the Commussion finds that a carrier or broker i1s violaung
this subutle, the Commission shall take appropriate action to compel compliance with this
subtitle The Commussion may take that action only after giving the carner or broker
notice of the invesligation and an opportumity for & proceeding

(b} A person, including a governmental authoriy, may file with the Commission a complaint
about a violatton of ths sublitle by a carrier gronding, or broker for, ransportation or service sub-
Ject 1o the jurisdwtion of the Commsison under this subnitfe The complamnt must state the facis
that ars the subject of the violation and, if it 1S against a water carrier, must be made under
oath The Commussion may disnuss a complawni u determines does not state reasonable grounds
Jor investhiganon and action However, the Commission may not dismtiss 2 complaint made
aganst a common carrier providing transportation subject to the junsdiction of the Com-
mission under subchapter I of chapter 105 of this utle because of the absence of direct
damage to the complamant

(c) A formal invesngarive proceeding begun by the Comnuission under subsection (2) of this sec-
non &5 dhsenssed automancally unless # Is concluded by the Comnuss:on with admumustranve
Jinahty by the end of the 3d year gfier the date on which it was begun.

[Emphasis added ] Simply stated, the 1ssue 1s whether or not section 229
complaints fall within the class of proceedings described n sechion
11701(c) as *‘formal investigative proceedings begun by the Commus-
sion "’

'Opposing partres argue that the plan meanmg of secton 11701 (c) es-
tablishes their respective positions As these conflicting contentions indi-
cate, however, the plain meaning approach to statutory construction 1s
inapposite because the operative phrase “‘formal investigative proceed-
ing begun by the Commussion” 1s subject to more than a single, un-
equivocal interpretation The term “‘formal investigative proceeding’” on
its face could inctude all proceedings which inquire into the operations of
rail carriers including ordinary complaint proceedmngs or 1t may be con-
fined to a smaller class of proceedings, namely investigative proceedings
in which the Comnussion i1s the prime mover prompted by its own
investigative resources

W71CC
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The Chuef Administrative Law Judge found that section 229 complaint
proceedings are subject to the section 11701 (c) 3-year limutation because
section 229 complamnts are served on defendants by the Commuission
(see the Revised Rules of Practice, 49 CFR 1111 3) and thus section 229
proceedings are ‘‘begun by the Commussion’ with:in the meaning of sec-
tion 11701(c) Moreover, he found that sechion 229 itself provided no
period of hmitation on actions and that the “over-all statutory scheme
clearly suggests the procedural deadlines \n 49 U S C 10327 and the 3-
year ltmitation on Commussion action under 49 US C 11761(c) are
applicable * Op atp 2

This analysis, however, 18 inconsistent with the legislative listory of
section 11701 as well as the distinction made by the Commission, the
courts, and other sections of the Interstate Commerce Act between
ordinary complamt proceedings and formal Commission investigation
proceedings

Section 11701(c) has 1ts ongin n section 303 of the Railroad
Revitalization and Regulatory Reform Act of 1976 (Public Law 94-210)
(4R Act) which amended former section 17 of the Interstate Commerce
Act by adding subsection 14 which provides

(a) Any formal investigative proceeding with respect to 8 common carrier by rasfroad
which s insututed by the Commussion after the date of enactment of thus subdivision shall
be concluded by the Commission with admtmistrative finality within 3 years after the date
on which such proceeding 19 instituted Any such proceeding which i1s not so concluded by
such date shall automaucally be dismussed

(b) Within 1 year after the date of enactment of this subdivision, the Commission shall
coaclude or termiaate, with admimstrative finality, any formal investigative proceeding
with respect to 8 common carrier by railroad which was instituted by the Commuission on
its own mitiative and which has been pending before the Commussion for a period of 3 or
tnore years following the date of the order which insttuted such proceeding

The Senate till, which 1s the antecedent of the final language of former
section 17(14) and present section 11701 (c), states that—

(12) Excegt as otherwise provided by tlus Act, whenever 2 proceeding which reqilires

affirmative authonization or approval has been pending before the Commission v~ more ;

11‘11: Conlerence Commuttse Report on the 4R Act states that section 303 —

= * ¢ mollows the House bill excapt that 1t incorporates the Senate provision that

finglity within 3 years after such proceeding was immuated

See HR Rept 94-781, 94th Cong , 2d sess , 159-162 (1976)

-
et
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than 2 years following the date on which such procseding was initiaily instituted or com-
menced, it shall be presumed, as of such date, thag such authorizaucn or approval 15 war-
ranted and 1s otherwise lawful in all respects Soch s presumption may be rebutted only by
clear and convincing evidence on the record to the contrary Such a presumption shall be
conclusive as to the Commugsion on the third anniversary of the date on which such pro-
ceeding was initially mstituled or commenced, and the Commussion shall issue an order
granung such avthorizaton or approval as soon after such anniversary as is practicable

‘There are several factors tn the evalution of secion 11701{c) which
demonstrate Congress’ intent not to ynclude ordinary complaint proceed-
ings among ‘‘formal investigative proceedings™ subject to the 3-year
period of limitation First, the Senate provision applies the himitation
only to a proceeding “‘which requires aflimanve authorization or
approval’® by the Commuission Thus, the Senate budi applies 1n nstances
when the Commussion 1s withholding approval of an action that a rail car-
rier desires to take, such as in proceedings to determine the lawfulness of
a proposed rate In contrast, section 229 complainis challenge the lawful-
ness of rates already in effect, and thus apply to rail actions which do not
require Commission approval The purpose of section 229 *is to give af-
fected parties a final opportumuty to review the reasonubleness of
existing rates before their opportunuty to chajlenge thoss rates I15 cur-
tailed ** [Emphasis added ] HR Rept 1430, 96th Cong  2d sess, at p
121 (1980)

Moreover, under the Senate bill, upon expirauon of 2 vears, a
presumption s raised that Commission approval of rai]l acuon 15 war-
rantied Upon expiration of 3 years, **such a presumpuon shall be can-
clusive as to the Comnussion * * * and the Commission shall 1ssue an
order granting such approval’’ [emphasis added] Thus the ume con-
straints n the Senate bill, and consequently those 1n secuon 11701¢c)
are directed specifically at the Commission Ia this sense seclton
11701 (e) 15 consistent with the procedural deadlines yn secuon 10327
which place nme constramts on the Commussion's record completion
and decision 1ssuance functions i rail proceedings The aim of both sec-
tion 11701{c) and section 10327 1s to circumseribe Comnm,ssion actions
and not the actions of privaie partes The Chief Adminustraine Lav
Judge's finding that these sections must be interpreted in terms of an
overall statutory scheme placing ume constraints on complaiat acuaons
intated by privale parties ts 10 enor

Finally, netther the Senate bill, nor section 303 of the 4R Act nor the
fina{ language of former section 17(i4} refer specifically to complaiat ac-
tions brought by private parties It was only after the recodificanon of the
Interstate Commerce Act n 1978 (Public Law 95-473) that specific
reference 1s made to womplaint actions along with the 3-vear period of

671CC
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Iimitations of former section 17(14) in what became section 11701
However, the 1978 recodification was promulgated “‘10 revise, codify,
and enact without substantive change the Interstatc Commerce Act™
[Emphasis added ] See H R Rept 95-1395, 95th Cong , 2d sess ,atp 3
(1978) In any event the reference to compiants 18 found in section
11701(b) The section 11701(c) period of limitations applies only to sec-
tion 11701 (a) investigations

Thus, the legislative history of section 11701 {c) and the refationship of
this provision to other portions of the Interstate Commerce Act demon-
strate that ordinary complauit proceedings are naot included in the class of
proceedings designated as “‘formal investigative proceedings begun by
the Comnmussion™ subject to the 3-year pertod of hmitations 1in sectien
11701(c) This conclusion is underscored by the longstanding distinction
made by the Commussion and the courls between complaint and
investigation proceedings, a distinction which predates section 303 of the
4R Act, the basis of section 11701(c) While section 11701(a) refers to
investigations begun by the Commission on i1ts own wutiative oF on com-
plaint, this is not inconsistent with the notion that complaint proccedings
differ procedurally from investgations and are pot subject to the 3-year
limitation Traditionally, mmvestigations were not only instituted as a
result of Commmussion imtiative, but often were brought by the Commuis-
sion after receiving informal complaints This, however, did not
transform the investigation into a complaint proceeding, which 1s miti-
ated by a formal complamt filed by a party and where the complainant has

the burden of proof

In Ex Parte No 347 (Sub-No 1), Coal Rate Guidelines, Nationwide
(not printed), served February 24, 1983, we recently highhghted the dis-
tinctions between complaint and (nvestigation proceedings At pages 18-

19 we noted that—

[ndormally, the rait carnier proponent bears the burden of showing, vpon investigation,
that a proposcd rate * * * 15 reasonable 49 US C 10701a and 10707 ***

After a rate has gone o affect, the rate can be challenged by filing & compiaint under
49 USC 11701

Moreover, the distinction between complaint and investigation proceed- .
ings has long been judicially recognized For example, in North Carolina i3
Natural Gas Corp v United States, 200 F Supp 745 (D Del 1961) at.:_,
page 748 the court noted :

E
%
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the ICC * * *, or 2 the Commission on its own motion, with or without a complaint, may
investigate carrier-made rates * * ¢

The distinction between Commussion investigations and ordinary com-
plaint proceedings 1s made tp various sections of the Intersiate Com-
merce Act For example, secuon 10707a stales 1y pertinent part

{e){1) Notwithstanding the provision of section 10707 of this title, n the case of any rate
increase by a rail carrier that 15 authorized under subsection (c) or (d) of this sechion—

{A)(1} the Commission may no! suspend such rate increase pending final Com-
mussion action, and

{n) except as provided 1n paragraph {(2) of this subsechion, the Commission may
not begin an invesugation proceeding under section 10707 of this title with respect
to the reasonableness of such rate increase, but

(B) an mterested party may file a complaunt under section 11701(b) of thus title
alieging that such rale increase violates the provisions of this subtitle

Thus, section 11707a(e) (1) expressly prombits Commuission investiga-
tions of rail rates under certain circumstances but permits complant pro-
ceedings and states that shippers may bring a section 11701(b} compiant
challenging rates even when the Commission lack! the power to n-
vestigate

Statutes are to be construed to effectuate congressional intent and not
1 a manner that would lead to absurd or obviously uniatended, wrational
results See Hechr v Pro-Football Inc, 444 F 2d 931, 945 (D C Cnir
1971}, cert denied, 404 U S 1047 (1972) Here, construction of the sec-
tion 11701(c) penod of limitations to apply to complaint proceedings
would discourage settlements and encourage defeadants to engage 1n
ditatory tactics by rewarding them if they are successful in drawing out
the proceed.ng ter und 3 years This would be particularly objectionable
1n section 229 proceedings where compiainants are permanentiy barred
from sceking further relief from the Commussion if therr mitial com-
plaints under section 229 are demied or dismissed See No 39020, Peninon
Jor Review of a Decision of the Public Service Compmussion of Induana (not
printed), served January 21, 1983 The purpose of section 229 1s to give
affecied parues a final opportunity for review of the reasonableness of
existing rates before their opportunity to challenge those rates 15 cur-
talled See HR Rept 1430, supra, at p 21 Automatic dismussal of sec-
ton 229 proceedings under secton 11701(c) would deny them that
opportumty and would be contrary to the purpose of the statute Such a
construction would violate basic notions of due process and fairness siace
the party affected by dismissal of the case would have no direct controf
over the imposition of the sanction We are conviaced that Congress did
not intend these results

J¥T7ICC
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In view of the legislauve history of section 11701(c), and the long-
stzanding disunction between investigaiton and complamt proceedings
made by the Commussion, by the courts, and other sections of the Intter-
state Commerce Act, we find that the Chiel Adm:mstrative Law Judge's
interpretation of section 11701 (¢) whic: includes secthion 229 complaint
proccedings within the term ‘“‘formal investigative procceding begun by
the Commuisston® 15 1n error Thus, we find that section 229 complaints
are not subject to the 3-year period of limitations of section 11701 {c)

This decision wiil not significantly affect the quality of the human
environment or energy conservation

It is ordered

| The interlocutory appeals filed by the complainants named a foot-
note | of this decision are granted to the extent set forth in this decision

2 1he Seventh Continuing Report of Docket Management served on
January 4, 1983, is reversed to the extent that it finds the complaints
filed under secuion 229 of the Staggers Rail Act of 1980 are subject 10 the
J-year period of iimitations imposed by 49 U S C 11701 (c)

3 Thus decision 1s effective on the date served

By the Comumussion, Chairman Taylor, Vice Chairman Sterrett, Com-

mussroners Andre and Gradison
W71CC
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This decision will be printed in the bound volumes of

the STB printed reports at a later date
SURFACE TRANSPORTATION BOARD
DECISION
STB Docket No 41191 (Sub-No 1)

AEP TEXAS NORTH COMPANY
V.
BNSF RAILWAY COMPANY

Decided November 9, 2006

The Board concludes that the 3-year limitation proviston af 49U S C
11701(c) does not require the termination of this stand-alone cost rate

proceeding
BY THE BOARD:

On August |1, 2003, AEP Texas North Company (AEP Texas) challenged the
reasonableness of rates charged by BNSF Raillway Company (BNSF) for movements of
coal from mines in the Powder River Basin of Wyoming (o the Oklaunion power plant
near Vernon, TX. AEP Tcxas sccks to show that the rates arc unrcasonable based on the
stand-alone cost (SAC} test sct forth in Coal Rate Guidelines, Nationwide, 1 [ C C 2d 520

(1985), aff"d sub nom. Consolidated Rail Corp v United States, 812 F 2d 1444 (3d Cir

1987)

Following the filing of the complaint, the parties engaged 1n STB-sponsored
mediation When that proved unsuccesstul, they filed their opening evidence on
March 1. 2004, followed by numerous rounds of evidence and a vartety of other
pleadings, concluding with final briefs on Junc 9, 2005

Before a final decision could be 1ssued 1 this proceeding, the Board instituted a
separate rulemaking proceeding (o address major recurning 1ssues prescnted in SAC
cases Major Issues in Rail Rate Cases. STB Ex Parte 657 (Sub-No 1), ctal (STB
scrved Feb 27, 2006) (Major Issues) ' Because several of the 1ssues noticed in Major
Issucs were rmised or implicated 1n (his case, the Board held this proceeding 1n abeyance
pending completion of the rulemaking and any further evidentiary submissions tn this
proceeding that may be necessary as a result

' Four pending SAC cases, including this case, were affected by the rulemakng
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In ts reply to requests for reconsideration of Major Issues, BNSF voiced support
for the Board's action instituting the rulemaking and specifically disclaimed any
prejudice to AEP Texas as a result of any “delay in the resolution of [1ts] case[]” caused
by the rulemaking % In addition, while BNSF was aware that various changes proposed mn
the rulemaking could result in additional evidence being needed in this case, BNSF did
not assert that such events could cause AEP Texas® complamt to run afoul of the
provision of 49 U S C 10701(c) requining dismissal of certain proceedings not concluded
withm 3 years

Nevertheless, on July 25, 2006, BNSF filed a pleading styled “Notice Regarding
Automatic Dismussal of Complaint™ in which 1t suggested that, 1f this proceeding were
not concluded within 16 days (by August 10, 2006), 1t would be automatically dismissed
by operation of section 11701(c) As relevant, section 11701 states

(a) Except as otherwise provided in this part, the Board may begin an

investigation under (his part only on complant
¥ * & ]

(c) A formal investigative proceeding begun by the Board under subsection (a) of
this section 1s dismissed automatically unless 1t is concluded by the Board with
admimistrative finality by the end of the third year after the date on which 1t was

begun

As we discuss, BNSF musinterprets the statute, 1gnores contrary precedent, and fails to
acknowledge that by 1ts own actions 1t has waived any argument that the case should be

terminated at this point

DISCUSSION

BNSF asserts that this entirc procecding should be terminated under the 3-year
dismissal provision of section 11701(c) However, BNSF’s interpretation of that section
would produce an absurd, unfair, and seemingly unconstuitutional result, by depniving
AEP Texas of a decision on the merits of its rate complaint where the delay was not AEP
Texas’ fault Congress cannot have intended such a result

The genesis of the 3-year dismissal provision 1s former 49 U S C 17(14)(a)
(1976), which was enacted in scction 303 of the Railroad Revitalizauon and Regulatory
Reform Act of 1976 (4-R Act)® That provision applied only to formal investigations into
railroad activities inst:tuted by the Board's predecessor, the Interstate Commerce
Commussion (ICC), on 1ts own mutiative, 1t provided that any such proceeding still

* BNSF Reply to Petition for Reconsideration at 3, filed Apr 10, 2006, in Major
Issues

* Pub L No 94-210, 90 Stat 31 (1976)
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pending after 3 years “shall automatically be dismissed ” Congress’ intent was to prevent
ICC-launched investigations into rail rates and practices from languishing, and thereby
preventing proposed rates (which the ICC could suspend and invesugatc) from taking
effect in a imely fashion See Complaints Filed Pursuant to the Savings Provisions of
the Stagpers Rail Act of 1980, 367 I C C 406, 409 (1983) (1983 Interpretation)

The statutory language was revised without substantive change 2 years later,
when Congress recodified the entire statute administered by the ICC 1 As recodificd,
secttion 11701(a) (1978) stated that the ICC “may begin an investigation  on its own
initiative or on complamt,” while scction 11701(c) (1978) stated that a “formal
mvestigative proceeding begun by the Commussion under subscction (a) of this
section 15 dismissed automatically unless 1t 1s concluded by the Commussion with
administrative finality by the end of the 3d year after the date on which 1t was begun ™
In the Staggers Rail Act of 1980 (Staggers Act),’ Congress removed language that had
limuted this provision to railroad-related cases, but made no other substantive changes

In addressing how 1t would process the hundreds of rate complaints that poured
into the agency immediately following the Staggers Act, the ICC concluded that the 3-
year dismissal provision was not mtended to apply to shipper-initiated, complaint-based
investigations Examining the legislative history and the relationship of the provision to
other portions of the Act, the agency interpreted the term “formal investgative
proceeding™ as referring only to investigations begun by the agency on its own imitiative
— as onigmally mtended by the 4-R Act — and not thosc begun on complaint 1983
Interpretation, 367 1 C C at 407-12 The ICC observed that a contrary interpretation
would “lead to absurd or obviously unintended, 1rrational results ™ Id at 411 It
explained that applying this dismussal provision to complaint proceedings would
discourage scttlements and cncourage defendants to engage in dilatory tactics by
rewarding them for drawing out a proceeding Id  Morcover, automatic dismissal would
“violate basic notions of due process and faimess since the party affected by dismissal of
the case would have no direct control over the imposition of the sanction ™ 1d

Any other interpretation would have flouted the Supreme Court’s then-recently
issued deciston 1n Logan v Zimmerman Brush Co , 455 U S 422 (1982) In Logan, the
Supreme Court struck down an analogous statc law provision requinng a statc agency {0
convene a fact-finding conference within a statutonly specified period  The 1llinois
courts had held that compliance with the time limit was mandatory and that
noncompliance stripped the state agency of junsdiction The Supreme Court reversed,
holding that the nght to use the state’s adjudicatory procedures was a “protected interest”
and that the state deprived Logan of that interest in violation of the Duc Process Clausc
The Supreme Court cxplained that “Logan 1s entitled to have the Commission consider

* Congress expressly disavowed any mtent to make any substantive changes
through the 1978 recodificaion H R Rep No 1395, 95th Cong , 2d Sess 1, 9 (1978).
repnnted in 1978 USCC A N 3009, 3018

S Pub L No 96-448, 94 Stat 1895 (1980)
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the menits of his charge .  before deciding whether to terminate his claim ™ Logan, 455
US aL434 The Logan due process principle plainly apphed to the 3-year dismissal
provision in section 11701(c) Morcover, dismissal of any of the hundreds of complaints
that were outstanding at that time for failure to process 1t within a 3-year window maght
have also violated the Equal Protection Clause, by giving otherwise 1dentical complaints
radically different trcatment based on how long 1t took the ICC to conclude its
investigation Cf Logan, 455 U S al 438-39 (concurnng opinion)

A%amsl this backdrop, Congress cnacted the ICC Termination Act of 1995
(ICCTA)” In ICCTA, Congress directed the Board to cstablish procedures to ensure
expeditious handling of rail rate challenges, 49 U S C 10704(d), and Congrcss 1tsclf set a
9-month deadline from the close of the administrative record 1n a SAC case to determine
whether the challenged rate 1s reasonable, 49 U S C 10704(c)(1) Congress also changed
section 11701(a) to state that “*[c]xcept as otherwise provided in this part, the Board may
begin an investigation under this part only on complaint,™ but it made no substantive
changes i the language of the 3-year dismissal proviston See 49 U S C. 11701(a), (c)

By 1995, 1t was wecll-established that the term “formal investigative proceeding™
meant Board-initiated proceedings, and when enacting ICCTA Congress 1s presumed (o
have been aware of that meaning See Lonllard v Pons, 434 U S 575, 580 (1978),
Hclvenng v Wilshire Oil Co, 308 U S. 90, 100 {1939} Preserving thc meaning that
scction 11701(c) applics only to proceedings instituted by the agency on its own imtiative
docs not depnive that section of cffcct as the Board has authority under Part A of Subtitle
IV of Titlc 49 to institute certain types of rail proceedings on 1ts own initiative  For
example, section 11123 gives the Board broad authonty to investigate emcrgency service
cnises on its own 1utiative  If the Board were (o launch an investigation ol a service
cnists, such an investigation would need to be completed within 3 years Likewise, an
agrecment between rail carriers regarding the pooling or division of tratfic must be
approved by the Board, and section 11322 authonizes the agency to “bhegin a proceeding
under this section on its own mmtattve ~ Again, any such Board-initiated investigation
would nced to be concluded within 3 years

Immediately following ICCTAs cnactment, the Board instituted a rulemaking
procceding to fashion procedures for SAC proceedings In the Advance Notice of
Proposed Rulemaking, the Board observed that ““the decisional ime limits in rate
reasonableness cases run from the date on which the administrative record 1s closed,” in
contrast lo cases mvolving an execmption from rcgulation, where the time linuats “run from
the date on which the proceeding 1s msttuted ™’ BNSF concurred in this contrasting

$ Pub L No 104-88, 109 Stat 803 (1995)

7 Expedited Procedures For Processtng Rail Rate Reasonableness, Exemption &
Revocation Proccedings, STB Ex Partc No 527 (STB served Mar 8, 1996)
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characten.ation ® Shippers also agreed, noting that the 9-month deadline “does httlc to
solve the real problem faced by rate complants — unnecessary delays that effectively
prevent the record from being closed 1n the first place - Thus, the Board's
contemporaneous reading of ICCTA, as well as that of the rail and shipper communitics,
was that the only post-ICCTA statutory deadline applicable 1o SAC proccedings 1s the 9-
month deadline 1n section 10704(c)(1)

Now, a decade after ICCTA s cnactment, BNSF suggests that [CCTAs change
to section 11701(a) rendered untenable the agency’s long-standing interpretation of the
3-year dismissal provision in scction 11701(c) 10 Acccptance of BNSF’s new reading of
the dismussal provision, howevcr, “would produce an absurd and unjust result which
Congress could not have intended ™ Clinton v Cityof NY , 524 U S 417, 429 (1998)
Railroads would have every incentive to drag out a rate investigation by delaymng
discovery or filing fnvolous motions, complawnants would be at the mercy of the agency,
with no protection from burcaucratic defay, and the Board might not be able to develop a
complete record upon which to base its SAC decision, or be lefi without time to perform

an adequate analysis

Indeced, this case provides a clear illustration of the absurd outcome that would
resuli from application of the dismissal provision The agency here sought to improve
the rate review process hy 1ssuing a rulemaking that resulted 1n this case being held
abeyance—a process which BNSF supported and claimed would result in no prejudice 1o
AEP Texas Depnving AEP Texas of a decision on the merits of its complaint, because
the agency endeavored to improve the very complaint process AEP Texas was availing
itself of, would clearly be an urattonal result, one that would be contrary to due process
and fairncss

Furthermore, Logan remains good law and, thus, BNSF's interpretation raises

Constitutional concerns Sec BNSE Ry v STB, 453 F 3d 473,479 (D C Cir 2006)
{Board’s concern that dismussal would raisc a due process i1ssue 1s well founded) The

® See Comments of the Association of Amernican Railroads and its Member
Railroads at 1-2, STB Ex Partc No 527 (filed May 20, 1996) (BNST 1» 8 member of the

AAR)

% Comments of the Western Coal Traffic League & Edison Elcctric Institute,
STB Ex Parte No 527 (filed May 20, 1996), at 5

'° in CF Indus v Koch Pipeline Co ,2S T B 257, 262 (1997), without any
examination of the statutory history or potential Constitutional implications, the Board
summartly stated that an analogous 3-year disrmssal provision 1n sectton 15901(c)
apphed (o a rate complaint brought by a pipeline shipper That statement conflicts,
however, with the robust statutory analysis in the 1983 Interpretation, and with the duc
process parameters sct forth in Logan Those analyses are more persuasive and,
thercfore, we will adhere to the longstanding interpretation that the 3-year automatic
disnussal provision does not apply to a rate investigations begun on complaint
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agency’s longstanding narrow mitcrpretation of the term “formal investigation
procceding™ 1n scction 11701(c) avoids any constitutional conflict and 1s consistent with
the intent of Congress when 1t onginally enacied the provision Such an interpretation,
which avoids senous constitutional conflict, 1s preferred so long as the construction 15 not

plainly contrary to the intent of Congress ™ DeBartolo Corp v Florida Gulf Coast Bldy
& Constr Trades Council, 485 U S 568, 575 (1988)

Finally, even if section 11701(c) could be interpreted as requinng this proceeding
to be terminated, BNSF has waived the 1ssue through its course of conduct n this case
As noted above, BNSF asserted in Major Issues that any delay resufting from the
rulemaking would not prejudice AEP Texas® case Having represented (o both this
agency and AEP Texas that the extended schedule was acceplable, basic equitable
considerations preclude BNSF from claiming that AEP Texas® complaint must now be
terminated Cf Irwin v Department of Veterans Affairs, 498 U S 89, 96 (1990) (tolling
appropnate where complamnant was induced or tncked by his adversary mto allowing a
filing deadline (o pass), Baldwin County Welcome Ctr v Brown, 466 U S 147, 151

(1984) (per curium) (tolling may bc appropnate where a plaintilT 1s lulled into naction by
defendant)

CONCLUSION

For all of the above reasons, we conclude that section 11701(c) does not require
termunation of AEP Texas™ rate complaimt

This deciston will not sigmficantly affect either the quality of the human
environment or the conservation of energy resources

It 15 ordered-
This decision is effective on the date of service

By the Board, Chairman Nottingham, Vice Chairman Mulvey, and Commissioner
Bultrey

Vernon A Williams
Secretary
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The Board has not “turned its back” (Pet. Br. 27) on its responsibility to
assist the railroads in achieving revenue adequacy, as BNSF charges. The statute
directs the Board to balance the needs of captive shippers (to pay only reasonable
rates) and the needs of the railroads (to be able to earn adequate returns). The
agency cannot ignore evidence of unreasonable rates just because the defendant
railroad is not revenue adequate on a system-wide basis. Xcel uses only a tiny
fraction of BNSF’s 30,000-mile rail network. Under Guidelines, a captive shipper
is not responsible for paying for facilities it does not use. Therefore, there wasno
purpose served by a separate discussion of the railroad’s submissions regarding its ,
system-wide revenue needst

This w;as an ordinary rate case that, due in part to procedural delays
requested by the parties, took slightly longer than three years for the Board to
complete its imtial investigatton. But BNSF’s untimely argument that this case
must therefore be dismissed 1s contrary to the agency’s long-standing interpretation
of the three-year deadline in § 11701(c). More importantly, 1t would raise serious
constitutional concems, because dismissal without reaching the merits of Xcel’s
complaint would deprive Xcel of a protected interest without due process, in

violation of Logan v. Zimmerman Brush Co., 455 U.S. 422 (1982).
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ARGUMENT
I. THE STANDARD OF REVIEW IS NARROW AND DEFERENTIAL

This Court will not set aside an agency’s decision unless it is “arbitrary,
capricious, an abuse of discretion, . .. otherwise [unlawful], . . . or unsupported by
substantial evidence.”* Where the agency’s findings rest “on such relevant
evidence as a reasonable mind might accept as adequate to support a conclusion”
and it has articulated a “rational connection between the facts found and the
decision made,” this Court will leave the Board’s judgments undisturbed.®

In rate matters, the Board operates at the zenith of its powers.*® As the
Supreme Court has explained, the “process of rate making is essentially empiric.
The stuff of the process is fluid and changing — the resultant of factors that must be
valued as well as weighed.™’ Indeed, “[a]lthough ringing of mathematical
precision, the calculation of a just and reasonable rate is less a sctence than an
art.”* Accordingly, Congress delegated the complex and policy-infused task of
determining what 1s a reasonable rate to a permanent expert body with technical

expertise in the rail industry, by committing that determination to the agency’s

 5U.8.C. § 706(2)(A),(E); see, e.g., CF Indus , Inc. v STB, 255 F.3d 816,
826 (D.C. Cir. 2001).

%5 Burlington N. R.R, 114 F.3d at 210.

% CF Indus., 255 F.3d at 826; Burlington N.R.R., 114 F.3d at 210.

%7 Board of Trade v. United States, 314 U.S. 534, 546 (1942).

% Public Serv. v. FERC, 832 F.2d 1201, 1206 (10th Cir. 1987).
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broad discretion.”® The Board’s decision is therefore entitled to “more than mere

deference or weight,” and BNSF may not ask this Court “to substitute its judgment

for that of the agency.”*®

Finally, the procedures used are “basically to be left within the discretion of
the agencies to which Congress had confided the responsibility for substantive

judgments.”! And review of an agency’s interpretation of the statute it

admimsters falls under the familiar framework of Chevron, U.S.A., Inc. v. Natural

Resources Defense Council, Inc., 467 U.S. 837 (1984).

II. THE COMPLAINT SHOULD NOT BE DISMISSED BASED ON THE
LENGTH OF THE BOARD’S INVESTIGATION

A. Section 11701(c) Has Not Been — And Should Not Be — Interpreted
As Applying To A Rail Rate Investigation Begun On Complaint

BNSF asserts that this entire proceeding should have been dismissed under
the three-year dismissal provision of § 11701(c). However, its interpretation of
that section would produce an absurd, unfair, and seemngly unconstitutional

result, by depriving Xcel of a decision on the merits of its rate complaint where the

* Atchison, T.&S.F.Ry. v. Wichita Bd. of Trade, 412 U.S. 800, 806 (1973).

% Batterton v. Francis, 432 U.S. 416, 425-26 (1977); Citizens to Pres.
Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971).

% Vermont Yankee Nuclear Power Corp. v. Natural Res. Def. Council, Inc.,
435 U.S. 519, 524 (1978).
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delay was not Xcel’s fault. Congress cannot have intended to punish a

complainant for agency naction.

The genesis of this provision is former 49 U.S.C. § 17(14)(a) (1976), which
was enacted in § 303 of the Rail Revitalization and Regulatory Reform Act of
1976 (4-R Act).** That provision applied only to formal investigations into
railroad activities instituted by the agency on its own initiative, and declared that
any such proceeding still pending after three years “shall automatically be
dismissed.” Congress sought to prevent ICC-launched investigations into rail rates
and practices from languishing, and to allow proposed rates (which the ICC could
suspend and investigate) to take effect in a timely fashion. See 1983

Interpretation, 367 1.C.C. at 4009.

The language was revised without substantive change two years later, when
Congress recodified the entire statute administered by the ICC.® As recodified,
§ 11701(a) (1978) stated that the Commission “may begin an mvestigation . . . on
its own initiative or on complaint,” while § 11701(c) (1978) stated that a “formal
investigative proceeding begun by the Commission under subsection (a) of this

section . . . is dismissed automatically unless it is concluded by the Commission

‘2 Pub. L. No. 94-210, 90 Stat. 31 (1976).

“ Congress expressly disavowed any intent to make any substantive
changes through the 1978 recodification. H.R. Rep. No. 1395, 95th Cong., 2d
Sess. 1, 9 (1978), reprinted in 1978 U.S.C.C.A.N. 3009, 3018.
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with administrative finality by the end of the 3d year after the date on which it was
begun” (emphasis added). In the Staggers Rail Act of 1980,* Congress removed
language that had limited this provision to railroad-related cases, but made no other
substantive changes.

In addressing how it would process the 800 rate complaints that poured into
the agency immediately following the Staggers Act, the ICC concluded that the
three-year deadline was not intended to apply to complaint-based investigations.
Examining the legislative history and the relationship of the provision to other
portions of the Act, the agency properly interpreted the term “formal investigative
proceeding” as referring only to rate investigations begun by the agency on its own
initiative — as originally intended by the 4-R Act — and not those begun on
complant. 1983 Interpretation, 367 1.C.C. at 407-12. The Commission observed
that a contrary interpretation would “lead to absurd or obviously unintended,
irrational results.” Id. at 411. It explained that applying this dismissal provision to
complaint proceedings would discourage settlements and encourage defendants to
engage in dilatory tactics by rewarding them for drawing out a proceeding. Jd.
Moreover, automatic dismissal would “violate basic notions of due process and
fairess since the party affected by dismissal of the case would have no direct

control over the imposition of the sanction.” Id. at 411.

“ Pub. L. No. 96-448, 94 Stat. 1895 (1980).
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While BNSF suggests that the /1983 Interpretation “defied the clear
language of the statute” (Pet. Br. 26), any other interpretation would have flouted
the Supreme Court’s 1982 Logan decision. In that case, the Supreme Court struck
down an analogous state law provision requiring a state agency to convene a fact-
finding conference within a statutorily specified period. The Illinois Supreme
Court had held that compliance with the time limit was mandatory and that
noncomphance stripped the state agency of jurisdiction. The Supreme Court  _
reversed, holding that the right to use the state’s adjudica'tory procedures was a
“protected interest” and that the state deprived Logan of that interest in violation of
the Due Process Clause. The Supreme Cowrt explained that “Logan is entitled to
have the Commission consider the merits of his charge . . . before deciding whether
to termunate his claam.” Logan, 455 U.S. at 434. The Logan due process principle
plainly applied to the three-year dismissal provision in § 11701(c). Moreover,
dismissal of any of the 800 complaints for failure to process 1t within a three-year
window mught have also violated the Equal Protection Clause, by giving otherwise
1dentical complaints radically different treatment based on how long it took the

ICC to conclude its investigation. See Logan, 455 U.S. at 438-39 (concurring

opinion).
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Against this backdrop, Congress enacted the ICC Termination Act of 1995
(ICCTA).* InICCTA, Congress directed the Board to establish procedures to
ensure expeditious handling of rail rate challenges, 49 U.S.C. § 10704(d), and
Congress itself set a nine-month deadline from the close of the administrative
record in a SAC case for the Board to determine whether the challenged rate is
reasonable, 49 U.S.C. § 10704(c)(1). Congress also changed § 11701(a) to state
that “[e]xcept as otherwise provided in this part, the Board may begin an _
investigation under this part only on complaint,” but it made no substantive
changes in the language of the three-year dismissal provision. See 49 U.S.C.

§ 11701(a), (c).

By 1995, the term “formal investigative proceeding™ had an established
meaning that Congress is presumed to have been aware of when it retamned that
term. See Lorillard v. Pons, 434 U.S. 575, 580 (1978); Helvering v. Wilshire Oil
Co., 308 U.S. 90, 100 (1939). Preserving that meaning does not deprive
§ 11701(c) of any effect. Section 11701(a) allows Board-initiated investigations
where Congress has “otherwise provided.” Congress has specifically provided for
the Board to broaden an investigation beyond the contours of a complaint. 49

U.S.C. § 10704(b). And Congress has specifically authorized the Board to reopen

* Pub. L. No. 101-88, 109 Stat. 803 (1995).
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a proceeding and conduct a new investigation “on its own initiative.” 49 U.S.C.
§ 722(c). Thus, § 11701(c) would apply to those Board-initiated proceedings.
Immediately following ICCTA’s enactment, the agency instituted a
rulemaking proceeding to fashion procedures for SAC proceedings. In the
advanced NPRM, the Board observed that “the decisional time limits in rate
reasonableness cases run from the date on which the admimstrative record is
closed,” in contrast to cases involving a exemption from regulation, where the time
limits “run from the date on which the proceeding is instituted.”*¢ BNSF
concurred in this contrasting characterization.*’ Shippers also agreed, noting that
the nine-month deadline “does little to solve the real problem faced by rate

complaints — unnecessary delays that effectively prevent the record from being

closed 1n the first place.”*® Thus, the contemporaneous reading of ICCTA by the

Board, as well as the rail and shipper commumty, was that the only post-ICCTA

6 Expedited Procedures For Processing Rail Rate Reasonableness,
Exemption & Revocation Proceedings, STB Ex Parte No. 527, 1996 WL 125562

(STB served Mar. 8, 1996).

47 See Comments of the American Association of Railroads and its Member
Railroads at 1-2, STB Ex Parte No. 527 (filed May 20, 1996) (Addendum B)
(BNSF is a prominent member of the AAR).

‘8 Comments of the Western Coal Traffic League & Edison Electric
Institute at 5, STB Ex Parte No. 527 (filed May 20, 1996) (Addendum C).
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statutory deadline applicable to SAC proceedings was the nine-month deadline in

§ 10704(c)(1).”

Now nearly a decade after ICCTA’s enactment, however, BNSF argues that
ICCTA’s change to § 11701(a) rendered untenable the agency’s long-standing
interpretation of the three-year dismissal provision in § 11701(c). Pet. Br. 26.
Acceptance of BNSF’s new reading of the dismissal provision “would produce an
absurd and unjust result which Congress could not have intended.” Clinton v. City
of N.Y., 524 U.S. 417, 429 (1998). Railroads would have every incentive to drag
out a rate mvestigation by delayng discovery or filing frivolous motions;
complainants would be at the mercy of the agency, with no protection from
bureaucratic delay; and the Board might not be able to develop a complete record
upon which to base 1ts SAC decision, or be left without time to perform an
adequate analysis. Contrary to BNSF’s suggestion that a lengthy investhgation

“severely inhibits” its ability to respond to changing market forces (Pet. Br. 27

¥ But cf. CF Indus. v. Koch Pipeline Co., 2 S.T.B. 257, 262 (1997)
(assuming without explanation that the deadline in 49 U.S.C. § 15901(c) applied in
a pipeline rate complaint case). Pipeline provisions contain no specific deadline
comparable to the nine-month deadline n 49 U.S.C. § 10704(c)(1), which the
agency has consistently regarded as the only deadline applicable to rail rate
investigations. See General Procedures at 2 n.3; FMC, 4 S.T.B. at 724 n.57.
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n.4), the railroad retains its rate setting initiative while the investigation is pending
and may change its rate as necessary, as BNSF did several times here.*

Most importantly, Logan remains gc;od law and is on point, and an
interpretation that avoids serious constitutional conflict is preferred if the
construction is not “plamly contrary to the intent of Congress.” Edward J.
DeBartolo Corp. v. Florida Gulf Coast Bldg. & Constr. Trades Council, 485 U.S.
568, 575 (1988). The agency’s long-standing definition of the term *“formal
investigation proceeding™ in § 11701(c) avoids any constitutional conflict, is not
plainly contrary to the intent of Congress, and 1s entitled to Chevron deference.

B. BNSF Waived This Defense Or Tolled Any Three-Year Clock

In the alternative, an issue not raised before an agency in a timely fashion
may not be pressed on appeal. See Canady v SEC, 230 F.3d 362 (D.C. Cir. 2000)
(statute of limitations waived). BNSF had every opportunity to present this
defense in its numerous pleadings before the agency, but failed to raise this 1ssue
until 1ts petition for reconsideration. The Board generally “does not consider new
issues raised for the first time on reconsideration where those issues could have

and should have been presented in the earlier stages of the proceeding.” TMPA4

Recon. at 3; 49 C.F.R. § 1115.3.

%0 See Xcel Open. Nar. at1-5, ILA3-6 JLA. _, - ).
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Alternatively, BNSF tolled any such deadline through its course of conduct
in this case (outlined supra at 11-14), which included stipulating to extending the

procedural schedule by 20 months and continuing to present evidence and
argument after the case reached the three-year mark. Having lulled the Board and
Xcel into believing that the extended schedule was acceptable, basic equitable
considerations should preclude BNSF from claiming that Xcel’s complaint must
now be dismissed. See /rwin v. Department of Veterans Affairs, 498 U.S. 89, 96 _
(1990) (tolling appropriate where complainant was induced or tricked by his
adversary into allowing a filing deadline to pass); Baldwin County Welcome Cir. v.
Brown, 466 U.S. 147, 151 (1984) (per-curium) (tolling may be appropriate where a

plaintiff is lulled into inaction by defendant).

1. THE BOARD’S DECISION AFFORDED BNSF THE OPPORTUNITY
TO EARN ADEQUATE REVENUES

A. The Agency Must Balance The Goals Of Protecting Captive
Shippers And Providing Adequate Revenues To Railroads

BNSF’s brief (Pet. Br. 3-9, 27-31) belabors the uncontroversial pomnt that, in
a rate reasonableness examination, the Board must recognize the congressional
policy that rail carriers earn revenues that are adequate under “honest, economical,
and efficient management.” 49 U.S.C. §§ 10701(d)(2), 10704(a)(2). But the
statute also embodies a countervailing policy to maintain reasonable rates where

there is an absence of competition. See 49 U.S.C. §§ 10101(6), 10702. And
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 08-1167

WESTERN FUELS ASSOCIATION, INC. and
BASIN ELECTRIC POWER COOPERATIVE, INC.,
Petitioners

V.

SURFACE TRANSPORTATION BOARD and
UNITED STATES OF AMERICA,
Respondents

and

BNSF RAILWAY COMPANY,
Intervenor

REPLY OF RESPONDENT SURFACE TRANSPORTATION BOARD
TO BNSF RAILWAY COMPANY’S RESPONSE
TO MOTION TO DISMISS

Intervenor BNSF Railway Company (BNSF) opposes the Board’s
motion to dismiss, arguing that under thc two-pronged test of Bennett v.
Spear, 520 U.S. 154 (195.)7), the Board’s Western Fuels decisions are indeed
“final orders,” even though they afforded complainants Western Fuels

Association, Inc. and Basmn Electric Power Cooperative, Inc. (collectively,



WFA) the opportunity to substantially revise their case. As explamed
below, BNSF 1s mistaken n 1ts contentions.

I. THE WESTERN FUELS DECISIONS ARE NOT FINAL
ORDERS,

Contrary to BNSF’s claim, the challenged Western Fuels decisions are
not final orders. The fundamental issue before the Board—whether the rates
BNSF charged WFA for rail transportation are reasonable under 49 U.S.C
10701(d)(1) and 10702—has not been conclusively resolved. In Western
Fuels I, the Board determined that WFA had failed to demonstrate that the
challenged rates were unlawful “on this record.” Western Fuels I, slip op. at
3. But because the Board adopted a new revenue allocation methodology
during the proceeding that “clearly could have prejudiced WFA,” the Board
afforded WFA the opportunity to revise 1ts presentation under the stand-
alone cost (SAC) test. Id. WFA has elected to do so. And 1n Western Fuels
11, after denying requests to change various aspects of its prior decision, the
Board set a procedural schedule for the submission of revised SAC
evidence. Only after the Board has received and considered the parties’
revised evidentiary submissions will it be in a position to resolve
conclusively WEA'’s rate challenge.

BNSF argues that the decisions met the first prong of the test for

finality because the Board “conclustvely resolved all contested 1ssues of fact



and law raised by WFA” 1n 1its first SAC presentation. BNSF Response at 9.
But, while the Board treated certain subsidiary 1ssues as conclusively
resolved, the Board did not conclusively resolve the ultimate question, the
lawfulness of the challenged rates. Thus, neither decision challenged here
marks the “consummation,”' or end, of the agency’s decisionmaking
process. Rather, the proceeding 1s ongoing before the Board.

BNSF argues that the second prong of the test for finality 1s met
because “legal consequences clearly flowed from the challenged decisions.”
BNSF Response at 11. BNSF contends that the decisions “found that WFA
had failed to demonstrate that the challenged rates exceed reasonable
maximum rates,” id., and that this finding precludes any order directing the
railroad to roll back rates charged prior to the effective date of those
decisions, id. at 12

Agam, BNSF is mistaken. Far from specifying the reasonable
maximum rate, the Board merely determined that WFA had not yet shown
the challenged rates to be unreasonable. Indeed, because the Board
expressed concern that WFA may not have had a fair chance to make the

required showing, and given that WFA did not waive 1ts right to revise its

case, 1t would have been inappropnate for the Board to have ruled

! Spear, 520 U.S. at 158.



conclusively on the lawfulness of the challenged rates. In short, not until the
Board rules on the parties’ revised SAC presentations will the parties’ rights

and obligations finally be resolved.

II. THE STATUTORY SCHEME HERE DOES NOT ALTER THE
TEST OF FINALITY.

BNSF contends that the Interstate Commerce Act (I1C Act) requures
the Board to complete a rate reasonableness determination within 3 years of
the filing of a complaint, and that construing the Western Fuels decisions as
non-final would run afoul of this time limit. BNSF Response at 2, 12-15,
But BNSF musconstrues the 3-year time limit, which applies only to Board-
initiated investigations and not to investigations mitiated upon complant

To see this, it helps to understand the history of the Board’s
investigative powers and the 3-year time lirmt. Historically, parties could
file complaints with the Board’s predecessor, the Intcrstate Commerce
Comnussion (ICC), and 1n response, the ICC was “to investigate the matters
complamned of.™ The statute also gave the ICC the right to mnstitute

mvestigations on 1ts own mitiative.’

? 49 U.S.C 13(1) (1976).
* See, eg, 49 U.S.C. 15(1) (1976).



But agency-initiated investigations sometimes dragged on for many
years.* In 1976, Congress added a new provision to the IC Act requiring
that any “formal investigative proceeding” instituted by the ICC be
concluded “with administrative finahity within 3 years,” or else the
proceeding “shall automatically be dismissed.” Nothing mn the language or
legislative history of this provision linked it to complaint cases brought by
outstde parties.

In 1978, Congress recodified the IC Act. In the recodification,
subsection (a) of § 11701 stated that the ICC “may begin an mvestigation .

. on its own initiative or on complaint,” while subsection (c) provided that a
“formal investigative proceeding begun by the Commussion under
subsection (a) . . . is dismissed automatically unless 1t 1s concluded by the
Commussion with administrative finality by the end of the 3d year after the

date on which it was begun.” But the recodification did not subject

4 See, e g, Investigation of Railroad Freight Rate Structure, 345
1.C.C. 2042 (1976) (reporting on status of mnvestigation begun m 1971)

5 Railroad Rewitalization and Regulatory Reform Act of 1976, § 303,
Pub. L. No. 94-210, 90 Stat. 31, 50.



complaint cases to the 3-year deadline, because the recodification intended
no substantive change.®

That is what the ICC found n the early 1980s when 1t was called upon
to address the meaning of this provision after Congress shortened the time
for shippers to file complaints against pre-existing rates.” Anticipating a
bulge of rate complaints, the ICC concluded that 1t would not need to 1ssue
final decisions 1n every case within 3 ycars, because Congress did not mntend
the 3-year deadline to apply to complaint-based investigations. Based on
legislative history, the relationship to other parts of the IC Act, and the due
process implications of a contrary interpretation, the agency construed the
phrase “formal investigative proceeding” to refer only to investigations
begun by the agency on its own initiative and not those begun on complaint.?

In the ICC Termination Act of 1995 (ICCTA),’ Congress curtailed—

but did not entirely eliminate—the agency’s power to 1nitiate an

6 Revised Interstate Commerce Act of 1978, Pub. L. No 95-473, §
3(a), 92 Stat. 1337, 1446; see also H.R. 95-1395, g5t Cong., 2d Sess. 1, 4
(1978), reprinted in 1978 U.S.C.C.A.N. 3009, 3013.

7 Staggers Rail Act of 1980, Pub. L. No. 96-448, §229(b), 94 Stat.
1895, 1934.

8 Complants Filed Pursuant to the Savings Provisions of the

Staggers Rail Act of 1980, 367 1 C.C. 406, 408-12 (1983). A copy of this
decision 1s attached as an Addendum.

? Pub. L. No. 101-88, 109 Stat. 803 (1995).



mnvestigation.'® Congress made no substantive change to the provision in §
11701(c) that a “formal investigative proceeding™ not completed within 3
years is dismissed automatically.

Congress 1s presumed to have been aware of and to have adopted the
ICC’s long-standing interpretation of the phrase “formal investigative
proceeding” when it reenacted § 11701(c) without substantive change 1n
ICCTA."" Preserving the long-established meaning of the phrase “formal
mvestigative proceeding” does not deprive the 3-year time limit of all effect
That time hmit still apphes to Board-initiated investigations that Congress
has “otherwise provided” for.'* The 3-year time limut applics to such Board-
mmtiated investigations, but not to complaints.

This interpretation is confirmed by the time limuts that Congress
added in ICCTA for rail rate decisions. In 2 SAC case, “the Board shall

make a determination as to the reasonableness of a challenged rate . . .

'* Section 11701(a) now states that “except as otherwise provided
this part, the Board may begin an investigation . . . only on complaint.”

"' Lorillard v. Pons, 434 U.S. 575, 580 (1978).

2 For example, the Board may (1) broaden an investigation beyond
the contours of a complant, see 49 U.S.C. 10704(b); (2) launch an
mnvestigation into payments made by rail carriers for services supplied by
shippers, 49 U.S.C. 10745; and (3) reopen a procecding and conduct a new
mvestigation “on i1ts own mtiative,” 49 U.S.C. 722(c).



within 9 months afier the close of the administrative record.”" This specific
deadline for the type of proceeding involved here—a deadline tied not to the
date on which a complaint is filed, or an investigation begun, but rather to
the time the record closes (whenever that may be)—govemns this
proceeding.'*

The railroad’s reading of the 3-year time limut would produce
seemingly unconstitutional results, as the government may not deprive a
person of a property interest without due process of law. The automatic
dismissal of a cause of action due to agency delay violates due process.”” A
shipper has a protected property interest in a cause of action before the
Board for rate relief ' An interpretation that avoids serious constitut10na]|
conflict is preferred so long as the construction is not ‘plainly contrary to the

intent of Congress.”"’

Here, the agency’s long-standing interpretation of the term “formal

investigative procceding” 1n § 11701(c) 1s reasonable, as 1t carmes out the

3 49 U.S.C. 10704(c).

14 See Morales v Trans World Airlines, 504 U.S. 374, 384 (1992) (in
statutory construction, the specific govemns over the gencral).

'S Logan v Zimmerman Brush Co , 455 U.S. 422, 431 (1982)

16 See iud.

""" Edward J. DeBartolo Corp. v. Flonida Gulf Coast Bldg. & Constr.
Trades Council, 485 U.S. 568, 575 (1988).



intent that agency-initiated investigations proceed expeditiously while
avoiding constitutional conflicts and removing any incentive for the raitlroad
to drag out a rate proceeding past the 3-year mark by delaying discovery or
filing unwarranted motions. Thus, the agency’s statutory interpretation is
entitled to deference.'®
II. THE BOARD MAY AWARD RETROACTIVE RELIEF

Relying on Arizona Grocery Co v Atchison, Topeka & Santa Fe Ry.
Co, 284 U.S 370 (1932) (Arizona Grocery), BNSF contends that a decision
on the parties’ revised SAC presentations could have only prospective effect
But Arizona Grocery only “bars reparations that retroactively change a final
Comuussion-gpproved rate.”"® Here, the Board did not approve the
challenged rates; 1t simply found that they had not yet been shown to be
unreasonable. Indeed, it would have made no sense for the Board to approve
the rates while simultaneously acknowledging that the adoption of a new
revenue allocation methodology “clearly could have prejudiced WFA” and
affording WFA the opportunity to revise its SAC presentation. Because the

Board has not approved the challenged rates, 1t may award full relief should

18 Chevron, US.A., Inc v Natural Res Def. Council, Inc , 467 U.S.
837, 842-44 (1984).

' BP West Coast Prods . LLC v. FERC, 374 F.3d 1263, 1304 (D.C
Cir. 2004) (per curiam) (emphasis added).



1t find the rates to be unlawful after considering the parties’ revised SAC

evidence.

CONCLUSION

Accordingly, the Court should dismiss WFA’s petition for review.?

Respectfully subnutted,

ELLEN D. HANSON
General Counsel

RAYMOND A. ATKINS
Associate General Counsel

Gl

Attorney

Surface Transportation Board
395 E Street, S.W.
Washington, D.C. 20423-0001
(202) 245-0270

Dated: June 6, 2008

20 Because the Court lacks jurisdiction over non-final decisions,
holding the petition 1n abeyance (as BNSF proposes) 1s not an option. See
New Mexico Navajo Ranchers Ass’n v. ICC, 850 F.2d 729, 731-32 (D.C.

Cir. 1988) (“Our decision to place [the action] 1n abeyance seems
necessarily to have rested on the assumption that this court secured

jurisdiction ).
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Exhibit 111-G-1
VERIFIED STATEMENT
OF

JAMES E. HODDER

My name is James E. Hodder. I am the Charles and Laura Albright Professor of Finance
at the University of Wisconsin-Madison 1 have served on the faculty of the Wisconsin School
of Business since 1992 From 1978 to 1992, I served on the {acully of Stanford University,
where I recetved my Ph D in Economics in 1979 At Wisconsin, | have taught a masters-level
Corporate Finance course as well as corporate-oriented courses on Financial Policy and on
Multinational Business Iinance 1n addition, I have taught several courses on options and other
derivative secunities. at both introductory and advanced levels At Stanford, most of my teaching
was 1n corporate finance with a particular focus on vah'nng manufacturing and technology
investments Hence, I have been tcaching corporate finance courses over a period of 30 years

A substantial portion of my research and publications has addressed the subjects of
investment cvaluation and discounting A key aspect of those subjects 1s the firm or project cost
of capital, including appropriate risk and nflation adjustments Another substantial portion of
my research has addressed corporate capital siructure [ have previously submitted testimony to
the Surface Transportation Board (Board) 1n two coal rate cascs on behalf of Wisconsin Power
& Light in 1ts case against Union Pacific Railroad Company and on behalf of PPL. Montana in its
casc apainst the Burlington Northern and Santa Fe Railway Company [ also provided testimony
on several occasions to the Board on behalf of the Western Coal Tratlic League (WCTL) in

connection with k:x Parte No 664. Methodology to be Employed 1in Determining the Railroad
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Industry’s Cost of Capital, as well as with Ex Parte No. 664 (Sub-No 1). Use of a Mulu-Stage
Discounted Cash Flow Methodology In Determining the Railroad Industry's Cost of Capital
Those occasions include a Venlied Statement (December 2006), a Public Hearing (February
2007), a Venfied Statement (Scptember 2007), a Reply Venfied Statement (October 2007), a
Public Hearing (December 2007), and a Vernfied Statement (April 2008). A copy of my detailed
curriculum vitae 1s included herewith as Appendix A

In the current instance, | have been asked by Counsel for the Western Fuels Association
and the Basin Electric Power Cooperative (collectively, WFA) to provide comments 1n response
to the Venficed Statement (VS) of Professor Robert S Hamada and Mr Rajiv B Gokhale that
was submuited on behalf of the Burlington Northern and Santa Fe Railway Company (BNSF) 1n
the connection with STB Docket No 42088, Western Fucls Association, Inc and Basin Electric
Power Cooperative, Inc v I3NSF Railway Co

I view the analysis and comments contained 1n the Hamada and Gokhale VS as largely
tangential to the 1ssuc of whether the Board should utilize 1ts approved CAPM-based procedure
for estimating a railroad cost of equity to be used for years 2002-2005 n the current proceeding
It seems to me that the basic 1ssue 15 whether to utilize the best currently available technology to
examine pricing behavior during an earlier period, before that technology had been approved for
usc by the Board An appropriate analogy might be the use of DNA techniques to reexamine
cvidence 1n cases from the past In that situation, the general approach has been to usc the best
currently available technology 10 help understand what occurred at imes before that technology

had been developed and/or approved for use 1n legal proceedings
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In my view, the Board should defintely use 1ts approved CAPM-based technology 1n the
current proceceding to cstimate the 2002-2005 capital costs for the stand-alone railroad utilized to
examine the appropriateness of BNSF's pricing of 1ts service to WFA  The Single-Stage
Discounted Cash Flow (DCF) procedure used by the Board in prior determinations of the cost of
equity for the 2002-2005 rested on five-ycar growth projections that were {implicitly) assumed to
continue 1n perpetuity For the 2002-2005 period. those projections ranged from 11 00 % to
13 66% ' During that period actual GDP growth for the U S economy ranged between 3 4% and
6 6% according to the U S Bureau of Economic Analysis (BEA) 2 suggested m my Venfied
Statement rcgarding the Board's 2005 estimate for the Railroad Cost of Capital that a reasonable
estimate for a long-run growth ratc of the U S economy would have been 6% or a bit less in
2005 The same statement could be made about the years 2002-2004

As the Board recognized in its decision 1n Ex Partc No 664, Mcthodology to be
IEmployed 1n Determiming the Railroad Industry’s Cost of Capital, served January 17, 2008,using
a Single-Stage DCF procedure with growth rates that substantially cxcecd the long-run growth
rate for the economy generates cost of equity estimates which are implausibly high Indced, this
was the key problem with the Single-Stage DCF procedure that led the Board 1t to opt for the
CAPM approach Given the large gaps between the 5-year growth projections and reasonable
long-run growth rates for the U S economy, it seems clear that Single-Stage DCF procedure was

yielding badly biased cstimates during the 2002-2005 period  Failure to use the best available

' See the Board's Railroad Cost of Capital decisions for 2002-2005
% See data from the BEA website at http //www bea gov/national/index hum#gdp
* Hodder VS, December, 2006, at page 9

3
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technique to generate information under these circumstances seems a bit like burying on€'s head
in the sand.

Hamada and Gokhale propose three arguments for not using the CAPM-based
technology Their first argument csscntially boils down to an assertion that rairoad shareholders
and potential shareholders may react adversely to a Board decision to use a superior
methodology to determine the stand-alone railroads cost of equity in the current proceeding It
seems unlikely 10 me that such a Board decision would result in a substantial adverse reaction
from railroad sharcholders of the type hypothesized by Hamada and Gokhale {c g , decreased
investment n the railroad industry) In any case, llamada and Gokhalc's recommendation to
continue using the clearly maccurate Single-Stage DCF methodology would sacnfice accuracy,
farness, and economic efficiency in order to (hypothetically) make some group of investors
better off Morcover, to the extent that investors hold broadly diversified share portfolios,
actions which benefit railroads at the expense of utility companies wall tend to have offsetting
effects within the overall portfolios Alternatively, to the extent that utility companies pass such
costs through to their customers, those customers will have fewer resources to spend on other
goods and services or to invest This takes us back to the 1ssue of cconomic efficiency and an
overall benefit for the economy as a wholc If we are going are going to estimate railroad costs,
we should atiempt to do so accurately, and we should certainly avoid what are readily apparent
Inaccuracies

T'heir second argument seems to suggest that the Board might (maybe) have implemented

the CAPM-based approach 1n a different way, utihzing different inputs, 1f the Board had adopted
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the model before January 2008 One can certainly conjecture such a possibility, however, the
Board conducted rather thorough proceedings over the course of roughly two years prior o its
January 2008 adoption decision Those proceedings included both an advance notice and notice
of proposed rulemaking plus two public hearings I do not see any clear basis for concluding that
the Board would have selected a different approach if 1t had decided the matter n, for example,
2004 as opposed to 2008 Moreover, the most sigmficant potential change mentioned by
Hamada and Gokhale (calculation of the equity risk premium using a different procedure relying
on a recent ime period or using a prospective approach) would likely result 1n a substantially
lower cost of equity * Other than creating a distraction, this argument does not seem to have
been thought through very carefully

The third argument Ilamada and Gokhale put forward 1s that allowing the use ol'a
CAPM-basced cost ol equity estimation 1n this case for 2002-2005 would introducc an asymmetry
into the regulatory process because 1t"would favor a select category of hitigants' | am not aware
that the Board has precluded other partics arguing for the use of CAPM-bascd cstimates for years
prior to 2006 on a case-by-case bas:s. lence, the alleged asymmetry 1s not obvious to me,
Indeed, the Board's brief in Western Coal Traffic League v Surface Transportation Board (D C
Circuit No 07-1064) argucd that it could consider CAPM-based cost of equity estimates on a
case-by-case basis, exactly along the lines 1n the current proceedings Moreover, the Board
argued that this approach was preterable (at least from its perspective) to reopening Railroad

Cost of Capital proceedings for years prior to 2006 Seemingly, Hamada and Gokhale want to

* The risk-free rate mput (where there was ultimately broad agreement) and the beta estimate would tend to have
much smaller impacts on the cost of equity estimate

5
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preclude exactly the sort of case-by-case flexibility that the Board advocated Hamada and
Gokhalc go on to suggest that allowing™all concemed parties’to request use of a CAPM-based
estimation procedure for years prior to 2006 would“Risk Chaos in the Regulatory Systeni’(sce
their heading I'V on page 9) That suggestion seems rather extreme Given the costs and
uncertanties of litigation, plus my understanding that most rate cases utilize a construction
period of no more than three years, a flood of rate cases based on using the CAPM (for years
prior to 2006) seems unhkely Moreover, one would think that the Board considered that 1ssue in
the process of preparing its brief to the IDC Circuit Court that argued n favor ol the case-by-case
approach.

In summary, the WFA proposcd CAPM-based cstimation for costs of equity in 2002-
2005 1s appropriate for generating information using the best currently available technology
Moreover, 1t 1s perfectly consistent with the Boards case-by-case approach to considening the use
of that technology for ycars prior to 2006 Indeed, this scems like a very reasonable approach for

generating mformation as part of the Board's attempts 10 enhance economic efliciency

% Hamada and Gokhale VS, paragraph 25



Exccuted on August 3. 2008 Z /bé?%-——

ames E FHodder




Appendix A

JAMES E. HODDER

Charles and Laura Albright Professor of Finance

School of Business Phone. (608) 262-8774
University of Wisconsin - Madison Fax (608) 263-0477
975 University Ave Email: jhodder@bus.wisc edu

Madison, WI 53706-1323

Areas of Specialization  Corporate Finance, Denvative Securities, International Finance, and
Risk Management

Education
1967 BS Industnal I:ngineening, Stanford University
1968 MBA Business Admymistration, University of Michigan
1976 MA Economics, Umiversity of California (Berkeley)
1979 PhD Economics, Stanford University

Dissertation The Hedging of Exposure to Exchange-Rate Movements

Employment

1968-69  Sylvama Electromic Systems. Project Adminmistrative Engincer
1969-73  U.S Navy Engincering Duty Officer

1974-76  Department of Economics, Umversity of Califormia (Berkeley):
Research and Teaching Assistant

1976-78  Department of Economics, Stanford University: Teaching Assistant and
Instructor

1978-92  Department of Industrial Engineenng and Engineering Management, Stanford
Universily. Assistant Professor and Associate Professor, Associate Chairman
1987-1988, Ph D Program Dircctor 1987-1992

1992- School of Business, University of Wisconsin - Madison® Professor of Finance,
Director of Quantitative Masters in Finance (QMF) Program 1995-2004,
Department Chairman 2004-2008

Visiting Appointments

1986 Visiting Scholar, Department of Economics, Osaka Umiversity -- funded by a
fellowship from the Japan Society for the Promotion of Science

1990-91 Visiing Associate Professor, School of Business, University of Wisconsin -
Madison
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Teaching Advanced Denvatives

Corporate Finance

Fixed Income and Denivative Securities

Opuons and Financial Futures

Ph D Seminar Interest Rate and Credit Risk Models
PhD Seminar Risk Management in Financial Institutions
Multinational Business Finance

Financial Policy

Doctoral Seminar 1n Financial Decisions

Engineering Economy

International Economics

Awards Outstanding Teacher, Department of Industrial Engineenng and Engineering

Management, Stanford University, 1981-82 and 1986-87

Lawrence J Larson Award for Excellence 1n Teaching, School of Business,
University of Wisconsin-Madison, 1999

Wisconsin Idea Fellow, In recognition of extraordinary public service on behalf
of the Umversity of Wisconsin, 2004-2005

Publications

1

"Foreign Investment from the Firm's Perspective," in D Bonham-Yeaman, ed , Developing
Global Corporatc Strategies, Academy of International Business and Curopean International
Business Association Joint Conference, Barcelona, Spain, December, 1981

"Exposure to Exchange Rate Movements." Journal of International Economics, November,
1982

"Plant Location Modeling for the Multinational Firm," with J V Jucker, Proceedings of the
Academy of International Business Conference on the Asia-Pacific Dumension of
International Business, Honolulu, Hawaii, December, 1982

"Financial Market Approaches to Facility Location Under Uncertainty,” Operations
Research, November-December, 1984

"Pitfalls in Evaluating Risky Projects,” with H E Riggs, Harvard Business Review,
January-February, 1985 This article has also been reprinted 1n Managing Projects and
Programs, Harvard Business School Press, 1989 and as Chapter 3 in Kim B Clark and
Steven C Wheelwnght, eds , The Product Development Challenge, Harvard Busincss
School Press, 1995

"Pricing to Reduce Investment When Costs Follow an Expenience Curve Constrained
Dynamic Programming as well as Heunstic Rules," with Y A llan, Proceedings of the
American Institute for Decision Sciences Fourteenth Annual Meeting, Western Regional
Conference, Monterey, Califormia, March, 1985

"International Plant Location Under Price and Exchange Rate Uncertainty,” with] V
Jucker, Engineering Costs and Producuon Economics, April, 1985
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8.

10

12.

13

14

15

16

17

18

19.

20.

"Some Aspects of Japancsc Corporate Finance,” with A E Tschocgl, Journal of Financial
and Quantitative Analysis, June, 1985 This article 1s also reprinted as Chapter 3 in Edwin J
Elton and Martin J Gruber, eds , Japanese Capital Markets, [Harper-Row, 1990

"A Simple Plant Location Model for Quantity-Setting Firms Subject to Pricc Uncertainty,”
withJ V Jucker, European Journal of Operational Research, July, 1985

"Evaluation of Manufacturing Investments. A Companson of U S and Japanese Practices.”
Financial Management, Spring, 1986 Ths article has also been reprinted 1n Stephen H
Archer and Halbert S Kerr, eds , Readings and Cases in Corporate Finance, McGraw-Hill,
1988

"Capital Cost Difference Between U S and Japan Shrinks" (in Japanese), Nihon Keizai
Shimbun, August 30, 1986

"A Multfactor Model for International Facility Location and Financing Under Uncertamnty,"
with M C. Dincer, Computers and Operations Rescarch, 1986.

"Declining Prices and Optimality When Costs Follow an Experience Curve,” with
Y. A llan, Managenal and Decision Economics, December, 1986

"Technology Transfer and Second Sourcing when Production Costs FFollow an Experience
Curve," with Y A llan, IZEE Transactions on Engineering Management, February, 1987

"Simple Solution Procedures for Nonhinear Programming Problems that are Denvative
Decomposable,” with R C Carlsonand J V Jucker, Europcan Joumnal of Operational
Rescarch, July, 1987.

"Corporate capital structurc in the United States and Japan® financial intermedsiation and
implications of financial dercgulation,” in John B Shoven, ed , Government Policy Towards
Industry 1n the USA and Japan, Cambndge University Press, 1988

"On Dumping at Less than Marginal Cost,"” in Developments 1n Pacific-Asian Business
Education and Research, Volume 2, Pacific Asian Management Institute, 1989

"A Commentary on 'Japanesc Capital Exports through Portfolio Investment 1n Foreign
Securitics.” 1n Charles A E. Goodhart and George Sutya, eds , Japanese Financial Growth,
Macmuillan (London), 1990.

"Agency Problems and International Capital Structure,” with L W Secnbet, in S Ghon Rhee
and Rosita P Chang, cds , Pacific Basin Capital Markets Rescarch. Elsevier, 1990

"Valuing Flexibility as a Complex Option,"” with A J Tnantis, Journal of Finance, June,
1990.

"International Capital Structure Equilibrium,” with L W Senbet, Journal of Finance,
December, 1990

"Is the Cost of Capital Lower 1n Japan?", Journal of the Japanese and International
Economies, March. 1991

"The Cost of Capital for Industrial Firms in the U S and Japan,” in Wilhlam T Zicmba,
Warren Bailey, and Yasushi Hamao, eds , Japanese Financial Market Research, Elsevier,
1991
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24  "Corporatc I'inance 1n Japan," with A, E. Tschoegl, in Shinji Takags, ed , Handbook of
Japanese Capital Markets, Basil Blackwell, 1993

25  "Valuing Flexibiity An Impulse Control Framework," with A. J. Tnantis, Annals of
Operations Research, vol 45, 1993

26  "Cross-holdings Estimation Issucs, Biases and Distortions,"” with M Fedemaand A J
Tnantis. Review of Financial Studies, Spring, 1994

27  "Rusk Management and Assessment,” in Richard C Dorf, ed., landbook of Technology
Management, CRC Press, 1998.

28  "Pricing Models with Transaction Fees,” with T Zanphopoulou, in W. M. McEncancey, G

Yin, and Q Zhang, eds , Stochastic Analysis, Control, Optimization and Applications: A
Volume in [{onor of W H Fleming, Birkhauser Boston, 1999

29  “Multinational Capnal Structure and Financial Flexibility,” with K Singh, Journal of
International Moncy and Finance, vol 19, 2000

30  "Numencal Schemes for Variational Inequalities Ansing in International Assct Pricing,”
with A Tourtnand T Zaniphopoulou, Computational Economics, February, 2001

31. "Valuing Real Options Can Risk Adjusted Discounting Be Made To Work?’, with A S
Meclloand G S Sick, Journal of Applied Corporate Finance, Summer. 2001.

32  “Corporate Finance," in Allan Bird, cd , Lncyclopedia of Japanese Business and
Manapement, Routledge, 2002

33 "Debt/Equity Ratios.” in Allan Bird, ed., Encyclopedia of Japanese Business and
Manapement, Routledge, 2002

34 “Incentive Contracts and Hedge Fund Management,” with J C Jackwerth, Journal of
Financial and Quantitative Analysis, December, 2007 (Lead Article)

Published Book Reviews

"Review of The Economic Analysis of Industrial Projects by Lynn I Bussey,” James E.
Hodder and James V Jucker in The Engineering Economist, Winter, 1980

"Review of Investment Analvsis and Management by Anthony J Curley and Robert M
Bear." in The Engineering Economist, Spring, 1980

Rescarch in Progress
“Default Risk with Managerial Control,” with T. Zaniphopoulou

“Managerial Responses to Incentives: Control of Firm Risk, Denivative Pricing Implications,
and Outside Wealth Management,” with J. C. Jackwerth

“Optimal Compensation Structure for Iledge Fund Managers.” withJ C Jackwerth

“Iledge Fund Performance. Attribution, Time Variation, and Persistence,” withJ C
Jackwerth and O Kolokolova
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*Credit Default Risk with Optimal Management Control,” with ] C Jackwerth

“Recovering Delisuing Returns of Hedge Funds,” with J. C. Jackwerth and O Kolokolova

Preyentations at Confercnces and Public Lectures

"A Plant-Location Model for the Multi-National Firm," with J. V. Jucker, TIMS/ORSA
Joint National Meeting, Washington, D C , May, 1980

"Exposurc to Exchange Rate Movements,” Annual Mecting of Western Finance
Association, San Dicgo. Cahilorma, Junc. 1980

"International Plant Location Under Price and Exchange Rate Uncertainty.” withJ V.
Jucker, CORS/TIMS/ORSA Joint National Mccuing, Toronto, Canada, May, 1981.

"Hedging International lixposure A Model with Flexible Exchange Rates and
Expropriation Risk," Academy of International Business Annual Mceting, Montreal.
Canada, October. 1981

"Foreign Investment from the I'irm's Perspective." Academy of Internaional Business and
Furopean International Business Association Joint Mecting, Barcelona, Spain, December,
1981

"A Sitmple Approach to Solving a Famuly ol Nonlinear Programming Problems," with R C
Carlsonand J V Jucker, TIMS/ORSA Joint National Meeting, Detroit, Michigan, Apnl,
1982

"Evaluating Risky R&D Projects.” with H E Riggs, TIMS/ORSA Joint National Mceting,
San Diego. California, October, 1982

"A Multifactor Model for International Facility I.ocation Under Uncertanty," with M. C.
Dincer, Acadecmy of International Busimess Annual Meeting, Washington, D.C , October,
1982

"Iledging International Exposure Capital Structure Under Flexible Exchange Rates and
Expropriation Risk,” Amencan Finance Association Annual Meeting. New York,
December, 1982

" l'echnology Transfer When Production Costs Follow an Expenience Curve," with
Y A llan, TIMS/ORSA Joint National Meeting. San Francisco, California, May. 1984,

"Investment and Financial Decision Making in Japanese Firms A Companson with U S
Pracuces,” Academy of International Business Annual Meeting, Cleveland, Ohio, October,
1984

"Pricing to Reduce Investment When Costs Follow an Experience Curve  Constrained
Dynamic Programming as well as Heuristic Rules." with Y A [lan, Fourteenth Annual
Mceting of the American Institute for Decision Sciences, Western Regional Conference,
Monierey, California, March, 1985

"Corporatc Capital Structure in the U S and Japan. I'nancial Intermediation and
Implications of Financial Deregulation,” Conference on Government Policy Towards
Industry 1n the United States and Japan, Korct Conference Series, Center for iconomic
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Policy Research, Stanford, Califormia, May, 1985 This paper was also presented at the
Academy of International Business Annual Meeting, New York, October, 1985

"Intcrnational Capital Structure Equilibrium,” with I. W Senbet, Allied Social Sciences
Association Annual Meeting, New York, December, 1985

"Secunty Market and Capital Structure Issues in U § -Japanese Economic Relations," Public
Lecture at Osaka University, June, 1986.

"International Capital Structure Equihibrium," with L W Senbet, prescented at the 1987
Annual Meetings of the Western Finance Association (San Diego, June), the European
Finance Association (Madnd, Scptember), the Academy of Intermational Business (Chicago,
November), and the American Finance Association (Chicago, December).

"A Commentary on 'Japanese Capital Exports through Portfolio Investment in Foreign
Securities,” International Conference on Japanese Financial Growth, London, England,
October. 1988

"Caputal Structure and Cost of Capital in the U S and Japan.” presented at the 1988 Annual
Meeting of the Academy of International Business (San Diego, November) and the 1989
Annual Meeting of the Association of Japanese Business Studies (San Francisco, January)
This paper was also presented at a symposium on Japanese I'inance at the University of
Michigan, January, 1989.

"On Dumping at Less than Marginal Cost," Second Annual Intcrnational Symposium on
Pacitic-Asian Business, Honolulu. January, 1989

"Agency Problems and International Capital Structure,” withL. W Senbet, First Annual
Pacific-Basin Finance Conference. Taipei, Taiwan, March, 1989

" Japanese Corporate Financing Patterns," Applied Secunties Analysis Conference,
University of Wisconsin-Madison, September, 1989.

"Is the Cost of Capital Lower sn Japan?" Presented at the 1990 Annual Mecting of the
Academy of International Business (Toronto. October) and the 1990 TIMS/ORSA Jomnt
National Meeting (Philadelpha, October)

"Global Manufacturing Planning Models and Pracuices," TIMS/ORSA Joint National
Meeting, Philadelphia, October, 1990

"International Financial Structure and Competitiveness," 1991 Intemational Conference on
Economics and Management, Tokyo, Japan, March, 1991

"Cross-holding and Market Return Measurcs,” with M Fedemia and A J Triantis, presented
at the 1991 Western Finance Association Annual Meeting (Jackson Lake Lodge. Wyomng,
June), the 1991 TIMS/ORSA Joint National Mceting (Anaheim, November), and the Osaka
University - Wharton Conference on Corporate Financial Policy and International
Competition (Osaka, Japan, January, 1992)

“Multinationality and Capital Structure,” with K Singh, presented at TIMS/ORSA Joint
National Meeting, Boston, April, 1994
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“The Bubble Burst, Then Things Got Worse Perspectives on the Japanese Financial Cnisis,”
with N Buchan and K lto, presentation at the World Affairs and Global Economy (WAGE)
workshop, University of Wisconsin-Madison, Aprtl, 1998

“The Japancsc Banking Crisis,” presented at the U S -Asian Pacific Relations in the 21
Century Conference, St Norbert College, De Pere, Wisconsin, October, 1998

“Default Risk with Managenal Control,” with T. Zariphopoulou, presented at the Bachelier
Finance Society Congress. Crete. June, 2002.

“Incentive Contracts and Iledge Fund Management,” with J Jackwerth, presented at the
Conference on Delegated Portfolio Management jointly sponsored by the Umversity of
Oregon and the Journal of Financial Economics (Eugene. Oregon, September 2004) and at
the 2005 Frontiers of Finance conference {Bonaire, Netherlands Antilles, January 2005).

“Employce Stock Olptlons Much More Valuabie Than You Thought,” withJ C Jackwerth,
presented at the 15" Annual Denvauve Sccunities and Risk Management Conference
(Arlington, Virgimia, Apnl 2005), at the 2005 FMA European Conference (Siena, Italy,
Junc), and at the 2006 Frontiers of Finance conference (Bonaire, Netherlands Antilles,
January 2006)

Testimony

Wisconsin Power and Light Company vs Union Pacific Railroad Company, Surface
Transportation Board, Venified Rebuttal Statement, September 2000

PPL Montana, LLC vs Burlington Northern and Santa Fe Railway Company, Surface
Transportation Board, Verified Rebuttal Statement, April 2001

Xcel Energy vs United States Government,Expert Report (March), Rebuttal Report (May),
Deposition (June). 2006

Surface Transportation Board, Methodology to be Employed in Determining the Railroad
Industry’s Cost of Capital, Venficd Statement (December 2006), Public Hearing (February
2007), Venfied Statement (Scptember 2007), Reply Venfied Statement (October 2007),
Public Hearing (Dccember 2007)

Deutsche Finance New Zealand vs New Zealand Commussioner of Inland Revenue, Witness
Statement, October 2007

Bank of New Zealand vs New Zcaland Commissioner of Inland Revenue, Witness
Statement, July 2008
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