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COMPLAINT

COMES NOW Complainant, Oklahoma Gas and Electnic Company (“OG&E™), and files
this Complaint against Defendant, Union Pacific Railroad Company (“UP™), pursuant to 49
U.SC §§11701 and 11704, secking the establishment of reasonable ratcs, practices, and other
service terms for the transportation of coal from UP-served coal mine origins 1in the Southern
Powder River Basin region of Wyoming (“SPRB™) to OG&E's Muskogee Elcctric Generating
Station 1 Fort Gibson, Oklahoma (“the Muskogee Station™)

In support hercof, OG&E states as follows:

IDENTITY OF THE PARTIES
1 OG&E 15 an investor-owned, regulated electric utility and a subsidiary of OGE

Energy Corp., with headquarters in Oklahoma City, Oklahoma. OG&E has a total of 6,800



megawatts of capacity and 1s engaged 1n the generation, transmission, and distnibution of electnc
power to more than 750,000 retail customers 1n Oklahoma and Western Arkansas. OG&E also
engages 1n clectric power sales to the wholesale elcctric market

2 OG&E owns and operates the Muskogee Station, a coal-fired ¢lectric generating
station that consumes roughly 6,000,000 tons of coal per ycar purchased by OG&E from mines
served by UP 1n the SPRB. The Muskogce Station 18 a base-load power generation source for
OG&E, producing 10,000,000 megawatt hours annually.

3 UP 1s the nation’s largest railroad, and 1s a common carner engaged in the
common carriage of freight in inferstate commerce under the junsdiction of the Surface
Transportahon Board (*Board” or “STB”). UP 1s subject to the Interstatc Commerce
Commussion Termination Act, 49 U S C. § 10101 et seq., and to the junsdiction of this Board.
UP provides the only feasible means of transporting coal to Muskogee Station, and cxerts sole

control over the transportation rates charged to OG&E for this transportation

COAL TRANSPORTATION TO MUSKOGEE STATION

4, The Muskogee Station’s three generating umts went online in 1977, 1978, and
1984 All of the coal consumed at these units has been dchivered by UP and 1its predecessors-in-
interest by umt train rail service, which 1s the only feasible means of transporting the volume of
SPRB coal required at Muskogee Station.

5. The UP-served SPRB mines from which thc Muskogee Station’s coal oniginates
are roughly 1,000 miles from thec Muskogee Station BNSF Railway Company (“BNSF”) also
has access to the SPRB mines from which OG&E procures coal for the Muskogee Station, but

BNSF does not own track that connects to the Muskogee Station. The closest BNSF-owned rail



line 1s approximately 40 miles from Fort Gibson and the plant site. On information and belief,
BNSF may have limited nights to operatc over UP trackage leading into the town of Muskogee,
Oklahoma, which trackage 1s located on the west side of the Arkansas River Fort Gibson and
the Muskogee Station are located on the east side of the Arkansas River and there exists no
access to any rights BNSF may have to the UP trackage on the west side of the niver.

6. Since January 1, 1994, UP has delivered all coal consumed at Muskogec Station
pursuant to two interdependent rail transportation contracts between OG&E, UP and UP’s
predecessors 1n interest’ entered 1nto pursuant to the predecessor to 49 US C § 107092 These
contracts, 1CC-UP-C-7233 and JCC-WRPI-C-0151 (“The Contracts™), arc due to expire on
December 31, 2008

7 Coal delivered to Muskogee Station by UP travels via all ra1l service from the
SPRB on UP-owned trackage 1n umt trains of gondola rail cars supplied free of charge to UP by
OG&E These cars were specifically acquired by OG&E for the transportation of coal to

Muskogce Station

OG&E’S EFFORTS TO NEGOTIATE A NEW CONTRACT WITH UP
8 In anticipation of the expiration of The Contracts at the end of 2008, OG&E
approached UP 1n October, 2007 with the goal of negotiating a new rail transportation contract or
contracts with UP for SPRB coal deliveries to the Muskogee Station. OG&E started discussions
with UP well in advance of the expiration dates of The Contracts because the Muskogee Station
1s a base-load generation umt and a cntical component of OG&E’s electnic gencration mix for

ratepayers in Oklahoma and western Arkansas

! Missoun: Pacific Railroad and Western Railroad Properties, Incorporated
249USC §10713



9 Despite over 12 months of effort on the part of OG&E, UP has not offered
contract rates and service terms for rail service to Muskogec Station that are reasonablc and
acceptable to OG&E In fact, UP’s transportation ratc offers have been far in excess of UP’s
costs of providing rail service to Muskogec Station, and substantially above the current rates
contained 1n The Contracts

10 With the parties at an impasse on new contract terms for service commencing
January 1, 2009, OG&E on October 7, 2008 submutted a formal request for common carmer rates
and scrvice terms from UP for rail service to Muskogee Station commencing January 1, 2009, 1n
accordance with 49 U S.C. § 11101 and 49 C F.R. Part 1300. (See Exhibit A to this Complaint,
which 1s a letter from Allen F. Gould to Jeffrey Maier, dated October 7, 2008.)

11 After imtially declining to establish the requested common camer rates and
service terms to the Muskogee Station within the time frame set forth in the Board’s regulations,
UP cventually responded to OG&E's formal request on October 31, 2008 and supplied common
carrier rates and service terms cffective January 1, 2009 for transportation from 11 SPRB mines
to the Muskogee Station. (See Exhbit B to this Complaint, which 1s a Letter and Attachment A
from Jeff W Maier to Allen F. Gould dated October 31, 2008 )

12 The common carner transportation rates and service terms established by UP on
October 31, 2008 for the transportation of coal from the histed SPRB mine ongins to Muskogee

Station commencing January 1, 2009 are unreasonable

UP POSSESSES MARKET DOMINANCE OVER
TRANSPORTATION OF COAL TO THE MUSKOGEE STATION

13.  Thc Muskogee Station currently burns approximately 6,000,000 tons per year of

SPRB coal, and the only way that this quantity of coal can be feasibly transported to Muskogee



Station 15 via unit train railroad service UP is the only railroad with tracks that are physically
connected to the Muskogec Station’s rai1l unloading tracks and facilities

14 There 15 no effective competition from other railroads or other modes of
transportation for the transportation of the Muskogce Station’s coal requirement from the SPRB
Hence, UP possesses qualitative market dominance over transportation of coal for OG&E to the
Muskogee Station 49 U S C, § 10707

15.  Each of the common carrier transportation ratcs cstablished by UP and provided
to OG&E on October 31, 2008 (See Exhibit B to this Complaint) for transportation of coal from
SPRB munes to the Muskogee Station produce revenues to UP substantially in excess of 180% of
UP’s vanablc costs of providing the transportation. Therefore, UP has quantitative market
dominancc over rail transportation to Muskogee Station, as described 1n 49 U.S C § 10707(d)

16.  Bccause UP posscsses market dominance over the transportation of coal from the
SPRB to the Muskogee Station, the Board has junisdiction over the rcasonableness of the
common carner rates, rulcs, and practices established by UP for coal transportation to Muskogee
Station 49 U S C, § 10701(d)(1),

THE COMMON CARRIER RATES, CHARGES, RULES, AND
PRACTICES APPLIED BY UP TO THE TRANSPORTATION OF COAL
TO THE MUSKOGEE STATION ARE UNLAWFUL AND UNREASONABLE

17. The common carner transportation rates and service terms established by UP and
provided to OG&E for transportation of coal from the SPRB to OG&E's Muskogee Station are
unreasonable, unlawful, and exceed maximum reasonable levels permitted by 49 U S.C. §§
10701, 10702, 10704, and/or 10707

18 In comphiance with 49 CFR § 1111 1(a), OG&E states that the common carner

transportation rates and service terms established by UP and provided to OG&E should be



evaluated by the Board using the Constrained Market Pnicing principles first described in Coal
Rate Guidehines — Nationwide, Ex Partc 347 (Sub-No 1), 1 ICC 2d 520 (1985)

19 This Complaint encompasses any changes or successors to the rates and tcrms
established by UP and contamned in Exhibit B to this Complaint, and all future iterations,
1ssuances, or forms of common carrier tanffs, pricc documents, rates, charges, rules, and service
terms appiicable to the transportation by UP of coal to the Muskogee Station

20 Neither this proceeding nor the granting of the rehicf requested will constitute a
major federal action sigmficantly affecting the quality of the human cnvironment or the
conservation of cnergy resources

21 OG&E will participate 1n the Board’s mandatory mediation process descnibed at
49CF.R §11094

WHEREFORE, Complanant Oklahoma Gas and Electric Company prays that Defendant
Union Pacific Ralroad Company be required to answer the charges hercin; that this Complaint
be assigned for hearing under 49 C.F.R. Part 1111; and that, after due hearing and investigation,
this Board-

(1) find that the common carmer rates, scrvice terms and charges UP has established for
the transportation by rail of coal from SPRB mine ongins to thc Muskogee Station arc
unrcasonable in violation of 49 U.S.C. §§ 10701(d)(1) and 10702;

(2) 1ssue an order pursuant to 49 US.C. § 10704(a)(1) which prescribes just and
reasonable rates and related rules and service terms applicable to UP’s rail transportation of
OG&E coal from SPRB mine ongins to the Muskogee Station based on the cvidence to be

submitted 1n this Complaint proceeding,



(3) award OG&E reparations, plus any applicable interest, as calculated based on the

record 1n this proceeding, in accordance with 49 US.C. § 11704 for the unlawful charges

assessed by UP from and after January 1, 2009, and

(4) grant to OG&E such other and further rehef as the Board may decm proper under the

circumstances

November 7, 2008

Respectfully submitted,

Thomas W Wilcox, Esq 5

Sandra L. Brown, Esq.

Dawid E. Benz, Esq.

Troutman Sandcrs LLP

401 9th Street, NW, Suite 1000
Washington, DC 20004

Phone: (202) 274-2913

Fax (202) 654-5608

Patnick D Shore, Esq

Senior Attorney

OGE Energy Corporation

321 N. Harvey

P.O Box 321, M/C 1208
Oklahoma City, OK 73101-0321
(405) 553-3658

Attorneys for Complainant Oklahoma Gas and Electric Company



CERTIFICATE OF SERVICE

I hereby certify that on this 7" day of November, 2008, I served a copy of the foregoing

Complaint by overnight mail, upon the chief legal officer for Defendant at the following address.

J Michael Hemmer, Esq

General Counsel

Union Pacific Railroad Company
1400 Douglas Street

Omaha, NE 68179
%p—m« L Wb&\/

Thomas W Wilcox
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OGE EnergyCorp. PO Box 321
Dkishama City, Oklohoma 73101-0321
405-553-3000
WWW 0ge com

OGE

Mr. Jeffrey Maier
AVP - Energy lo/7/o8

Union Pacific Railroad Company
1400 Douglas Strect
Omaha, Nebraska 68179

Dear Jeff

Oklahoma Gas and Electne Company (*OG&E") has attempted to engage Union
Pacific Railroad Company (*UP”) in negotations for a contract covenng the
transportation of coal from Powder River Basin (“PRB"™) mines served by UP to OG&E's
Muskogee Generating Station, beginming January 1, 2009 These attempts were
prompted by the mmpending expiration at the end of this year of our current rail
transportation contract with UP for this transportation Unfortunately, our attempts to
negotiate mutually acceptable contract terms to replace the current contract have been
unsuccessful.

In light of the parties’ failure te agree to new contract rates and service terms for
the Muskogee station, OG&E requests, pursuant to 49 U.S.C. §11101 and 49 C.F R. Part
1300, that UP provide OG&E with common camer rates and service terms for the
transportation of coal from all mines served by UP 1n Converse and Campbell Counties,
Wyoming to the Muskogee Generating Station Pursuant to 49 C.FR. §1300 2 and/or
§1300.3, respectively, OG&E requests that UP (1) disclose the existing rates and service
terms that would apply to the transportation of OG&E’s coal described in attachment A
starting on January 1, 2009, or (2) establish reasonable rates and service terms that will
apply to the described transportation-as ol January 1, 2009. OG&E also requests that UP
mmmediately notify OG&E of any future increases in the rates provided and any future
changes to pertinent service terms.

Please provide the requested information 1 compliance with the time frames set
out in section49 U S C § 1110] and 49 CFR Part 1300.

T
Allen F Gould

Manager Fuels
OG&E Electric Services



ATTACHMENT A

Parameters of Transportation Covered by Request
for Disclosure or Establishment of Rates and Service Terms

Under 49 U.S.C, 11101 and 49 CFRPart 1300

Effective Date:

Commodity"

Origins:

Destination:

Annual Yolume:

Route of movement:

Equipment:

Railcar Capacity:

Service Provisions:

January 1, 2009

Raw sub-bituminous Ceal, STCC 11-21 Series (excluding
arhficially dned or processed coal)

UP-served mine ongins in Converse and Campbell Counties,
Wyoming

OG&E's Muskogee Generating Station

A mmmmum of approximately 5,500,000 tons per calcndar
ycar and a maximum of approximately 7,000,000 tons per
calendar year, tendered in reasonably even monthly increments

UP Direct from ongimn mines

Approxtmately 1460 shipper-supplied aluminum rotary
gondola railcars with an average lading weight of 118 tons per
car, and compatible with the loading facilities at origin munes
and the unloading facilities at Destmation.

Maximum gross weight on rail capacity of 286,000 pounds

A non-inclusive hist of service provisions for which
disclosure/establishment 1s sought by OG&E includes

Delivery standard

Scheduling

Maximumn and minimum train sizes
Loading and unloading free.time
Liquidated damages

Loss and damage of commodity
Surcharges and accessonal charges
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October 31, 2008

Mr. Allen F. Gould
Manager Fuels

OGE Energy Corporation
420 South Broadway
Oklahoma City, OK 73108

Dear Allen,

This letter responds to your request for common carrier rate(s) to cover the movement of
coal from UP-served mines in the Southern Powder River Basin (SPRB), WY to the
Muskogee Generating Station, located at or near Ft Gibson, Oklahoma (Destination)

The rates and applicable terms are stated on Attachment A. The rates are stated as if
they were published and effective beginning in November, 2008. Since contract rates
exist currently under contract WRPI 0151, we will publish the rates and terms in a new
price document on or before December 11, 2008, As you may know, common carrier
rates are subject to change at any time so long as twenty (20)-days notice is provided for
any Increase; therefore, when we publish common carrier rates or terms to be effective
January 1, 2008, we may publish rates or terms that are different from those specified in
the attachment, subject to notice requirements.

There is no provision for liquidated damages as there is no minimum volume
requirement or service commitment beyond common carrier reasonable dispatch

If you have any questions, please let me know

Best Regards,

SA

Jeff W, Maler
Assistant Vice Presxdent - Energy

UNION PACIFIC RAILROAD
1400 Douglas Street, Stop 1260, Omaha, Nebraska 68179-1260

. (402) 544-4502 fx (402) 233-3039
ler@up com




ATTACHMENT A

Response to Request for Common Carrler Rates
Rates and Service Terms to Be Publiished in Price Document

Effective Date: January 1, 2009

Route: UP direct from origin mmnes specified in rates to OG&E’S
Muskogee Generating Station ("Destination")

Volume Maximum annual volume 7,000,000 tons per calendar year
No minimum volume applles

Annual Volume Estimate: For planning purposes, Shipper will advise Railroad of its
intent to ship under these rates as specified in the Monthly
Coal Tonnage Forecast (see UP Circular 66803-series ltem
250). In addition, not later than December 1, 2008, and
July 1, in subsequent years, Shipper shall provide to
Railroad an estimate of tons of Coal anticipated to be
loaded in the next calendar year by month ("Annual
Volume Estimate”). This information should include tons
from each of its suppliers and origins as soon asitis
known. The nominated tonnage must be ratable A
monthly nomination is ratable if it is no more than 10%
greater or 10% less than one- twelfth of the annual total
The Annual Volume Estimate must be submitted
electronically via UP’s secured website

{www.uprr comicustomerslenergy Bulk Train Planner )

Equipment: Shipper will supply suitable equipment at no charge to UP.
The number of trainsets in service for transporting coal to
Destmation shall not exceed nine (8), but Railroad
reserves the right, in its sole judgment, o fimit the number
of tralnsets that will be In service in order to retain fluidity
or to meet loading schedules, or if adding frainsets In
active service would not materially increase delivered
tonnage.

Railcars shall be compatible with the loading facility and
unloading facility. All railcars shall be open-top hopper or
gondola rallcars, and shall have a marked capacity
sufficient to hold 118 net tons of lading without exceeding
286,000 pounds gross-weight-on-rail ("GWOR") Such
rallcars shall also meet or exceed the Association of
American Rallroad ("AAR") Interchange Rules, as
amended from time-fo-time.

Jeff W. Maler
Assistant Vice President - Energy

UNION PACIFIC RAILROAD

1400 Douglas Street, Siop 1260, Omaha, Nebraska 68179-1260
pb (402)544-4502 fx (402)233-3039

jvmaer@up com



Transportation is subject to provisions of the AAR
interchange Rules, including those rules governing railcar
repair, maintenance, damage, or destruction, in a manner
prescribed by the "Field Manual of Interchange Rules” and
the “Office Manual of the interchange Rules" adopted by
and currently in use by the AAR. Railcars must also
comply with item 226 of UP Circular 6603-Series as
amended from time-to-time.

Train Size Minimum of 130 cars and maximum of 135 cars loaded at
118 net tons per car.

Service UP shall use reasonable efforts to transport Coal based on
the circumstances when the transportation occurs UP
shall not be responsible for delays due to weather, track
maintenance or construction, equipment failures, Acts of
God, embargoes, labor activities including strikes, denial of
or limltation of access to track controlled by any party other
than UP, or events outside control of UP

Rates. Ongin Mine Rate
(U.S $/net ton)
Cabalio Mine' $22 99
Belle Ayr $22 95
Caballo Rojo’ $22.90
Corderc $22.82
Coal Creek- $22 54
West Thunder $22 46
Jacobs Ranch, $22 41
Black Thunder. $22 41
South Black Thunder. $22 26
No. Antelope/Rochelle $2198
Antelope $21 92

These rates are not subject to any fuel surcharge.

Other Applicable Terms: UP Circular 8603-Series, Includng but not imited to, ltem
125 Other Rules, shall apply to the extent the specific
provisions of the published price document do not
supersede those rules. [A link to UP Circular 6603 Is
enclosed ]

Changes: The rates and terms may change at any time at rail
carrier's discretion so long as 20 days-notice is provided
for any increase

Jeff W, Maler
Assistant Vice President - Energy

UNION PACIFIC RATLROAD
1400 Douglas Street, Stop 1260, Omaha, Ncbraska 68179-1260

ph {402)544-4502 fx {402) 233-3039
Jwinater@up com



Publication:

The rates and service provisions described in this
attachment shall be published in a UP price document on
or before December 11, 2008 to he effective on January 1,

2009.

Jeff W. Maier
Assistant Vice Presulent - Enerpy

UNION PACIFIC RAILROAD
1400 Douglas Street, Stnp 1260, Omaha, Nebraska 68179-1260

ph. (402)544-4502 £ (402)233-3039
Jwmaler@up com




