23472

Law OFFICE
THoMAs E McCFARLAND, PC.
208 SOU1IH LASAIL]I SIRLFT - SUITE 1890
CHIc AGO, ILLINOIS 60604-1112
TELEPHONE (312) 236-0204
Fax (312) 201-9695
mcfarland@aol com

THomMAs F MCEARLAND

December 10, 2008
By UPS overnmight mail

Anne K Quinlan, Esq

Acting Sccretary

Surface Transportation Board
395 E Street, S W, Suite 1149
Washington, DC 20024

Re Finance Dochet No 35208, Winumuc Southern Ratbwav Company -- Trackuge
Rights Fxemption -- A & R Line, Inc (Now Owned By Toledo, Peoriu und
Western Railway Corporation)

Deuar Ms Quinlan

Enclosed plcasc find an onginal and 10 copies of Venfied Notice of Exemption Undcer 49
CFR § 1180 2(dX7), for filing with the Board 1n the above referenced matter

Also enclosed 1s a check 1n the amount of $1,700 for the filing fec

ENTERE
Office of Procegdmgs Very truly yours,
- . r
beC 11 2008 Ao Met Cv’\_l—MVQ
Part of
Public Record Thomas F McFariand

Autorney for Applicant

FAfCE K cne wps (1351 ltrubl

FiLED FEE RECEIVED

DEC 11 2008
DEC 11 2008 SURFAGE

SURFACE TRANSPORTATION BOARD
TRANSPURTATION GOARD



BEFORE THE
SURFACLE TRANSPORTATION BOARD

WINAMAC SOUTHERN RAILWAY )
COMPANY -- TRACKAGE RIGIITS ) TINANCE DOCKET
EXEVIPTION -- A & R LINE,INC (NOW ) NO 35208

OWNED BY TOLEDO. PEORIA AND )

WELESTERN RAILWAY CORPORATION) )

VERIFIED NOTICE OF EXEMPTION
UNDER 49 C.F.R. § 1180.2(dX(7)

WINAMAC SOUTHERN RAILWAY COMPANY
P O Box 745
Kokomo, IN 46903

Applicant

THOMAS F McFARLAND
THOMAS F McFARLAND, P C
208 South LaSalle Street, Suite 1890
Chicago, [L 60604-1112

{312) 236-0204 (ph)

(312) 201-9695 (fax)
mcfarlund@aol com

Artorney for Applicant

DATE FILED December 11, 2008



BEFORE THE
SURFACE TRANSPORTATION BOARD

WINAMAC SOUTHERN RAILWAY )
COMPANY -- TRACKAGE RIGHTS ) FINANCE DOCKET
EXEMPTION -- A & RLINE, INC (NOW ) NO 35208

OWNED BY TOLEDO, PEORIA AND )

WESTERN RAILWAY CORPORATION) )

VERIFIED NOTICE OF EXEMPTION
UNDER 49 C.F.R. § 1180.2(d)(7)

Pursuant to 499 CF R § 1180 2(d)(7). WINAMAC SOUTHERN RAILWAY COMPANY
{WSRY), hereby files this Venificd Notice of Exemption for overhead trachage rights over a rail
linc of A & R LINE, INC (A&R). now owned by TOLEDO, PEORIA AND WESTERN
CORPORATION (TPW), between Milepost No 71 5 at or near Van and Milcpost No 74 5 at or
near Logansport, a distance of approximatcly 3 0 mules in Cass County, Indiana ("the trackage
nights linc")

NOTICE FILED TO CURE A PRIOR OVERSIGHT

[n July 1995, A&R obtained an exemption to acquire a line of railroad, including the
trackage nghts line, from WSRY ICC Finance Docket No 32694 (served July 6, 1995) WSRY
continued to operate the A&R line, as well as 1ts connccting lines At the ime both A&R and
WSRY were commonly controlled by Damel Frick 1ICC I'mance Docket No 32693 (scrved July
6, 1995) As part of the transaction, on July 17, 1995, WSRY and A&R entered 1nto a wnitten

Trackage Rights Agreement for overhead trackage rights for WSRY over A&R between



Milepost No 71 5 at or near Van, IN and Milepost No 74 5 at or near Logansport, IN A copy ol
that Trackage Rights Agrcement 1s attached to this Notice as Appendix 1

Bccausce of the naturc of the 1995 transaction between related partics, and the continued
operations (reserved rights) by WSRY, 1L appears that, through oversight, a separate notice of
cxemption lor the trackage rights was not filed by WSRY ¥ Opcrations have continued under the
Trackage Rights Agrcement for over 13 years without objecion  In the interim, Central Railroad
Company of Indianapolis (CERA) took over operations of the WSRY, including the trackage
rights, as WSRY’s agent, and A&R was taken over by TPW

WSRY now proposed to lecase its lincs and assign 1ts right to opcrate the trackage rights
hne to US Rail Corporation ("US Rail") Sce STB Finance Docket No 35205 (filed December
5, 2008) In connection wiath the proposcd change of operators, 1t was brought to WSRY’s
attention that a notice of exemption had never been filed for its trackage nghts operation This

Notice of Exemption 1s {iled to cure that prior oversight

Sec 1180 6 Supporting mformation («) All upplhications filed under 49 US C 11323
shall show i the tile the names of the upplicants and the nature of the proposed transuction
Beneath the title indicate the name, title, business address. and telephone number of the
personfs) to whom correspondence with respect to the application should bhe addressed The
Jollowing mnformaution shall be included in all applications (1) A descripuion of the proposed
transaction, mcluding appropriate references to any supporting exhibits und statements
contamed i the application and discussing the following (1) A brief summary of the proposed
transaction, the name of applicants, their business address, telcphone numbhcer, and the name of
the counsel to whom questions regarding the transaction can be addressed

¥ The trackage nghts hikely could have qualified as cither incidental trackage rights

or as reserved rights, for which no separate exemption would have been required However, 1t
does nol appear that any such request was made

3



(1) The proposed transaction 1s overhead trackage rights lor WSRY over 3 0 miles of rail
line formerly owned by A&R, now owned by TPW, 1n order to pernut cllicient operations by
WSRY Current trackage nights are operated by CERA as WSRY's agent WSRY and U S Raul
have entercd inte a lease pursuant to which U S8 Rail will operate under the trackage rights
agreement  Applicant 1s WSRY  WSRY’s business address 1s P O Box 745, Kokomo. IN
46903 WSRY’s telephone number 1s 765-450-1202 WSRY’s counsel 1s Thomas F
McFarland, Thomas F McFarland, P C , 208 South LaSalle Street, Suitc 1890, Chicago, IL
60604-1112, 312-236-0204

(11) The proposed time schedule for consummation of the proposcd
transachion

Operations have been conducted pursuant 1o the trackage nghts lor more than |3 years
(see "Nouice Filed To Cure A Prior Oversight," supra) This Notice 1s filed to cure a prior [alure
to sccurc an cxemption for the trackage rights
(1ir) The purpose sought to be accomplished by the proposed transaction,
¢ g, operating cconomes, climmnaung excess facthties, improving service, or
improving the financial viabin of the upphceants
'The purpose ol the proposed trackage rnights 1s to achicve operating ecconomies and (o

improve rail service by making opcrations by WSRY more efficient

(c)(5) 4 list of the Statets) in winch any part of the property of each
applicant carrier is situated

WSRY"s property 1s located 1n Indiana
TPW'’s property 1s located in lllinois, Indiana and lowa
(a)(6) Map (exiubut 1) Submut a general or kev map indicaung clearh, m

separatc colors or otherwise, the line(s) of applicant carriers in their true
relations to euch other, short ine connections, other rail lines in the territory, und

4-



the principal gcogruphic pomnts in the region traversed If a geographically
Iimued transaction s proposed, a mup detailing the transaction should also be
meluded In addition to the map accompanving each application, 20 unbound
copies of the map shall be filed with the Board

A map of the trackage rights line 1s attached as Appendix 2 T'he trackage nghts line has
been shaded 1n yellow on that map

(u)(7) Explanation of the transaction (i) Agreement (exhibit 2) Submit a
copy of any contract or other written imstrument entered into, or proposed to be
entered mto, pertaining to the proposed trunsaction 3\ In addiion, parties 1o
exempt trackage rights agreements and renewal of agreements described at Sec
1180 2(d)(7) nust submit one copy of the executed agreement or renenal
agreement with the notice of exemption, or within 10 days of the date that the
agreemoent 1s executed, whichever is later

\3\ A final signed contract or agreement need not be filed with a responsive
application However, u draft contract or agreement should be suhnuited
contarmng the significant rerms proposcd

Attached 1o this Venfied Notice as Appendix 1 1s a copy of a Trackage Rights Agreement
between WSRY and A&:R, dated July 17, 1995, that governs the proposed tiackage rights
CAPTION SUMMARY
Attached to this Vernified Notice as Appendix 3 1s a copy of the caption summary required
by49CI'R § 1180 2(g)(2)(1)
LABOR PROTECTION
The customary labor protective conditions n trackage rights proccedings should be
imposcd as a condition to granting of the excmplion -- namely, the conditions i Norfolk and
Western Ry Co - Trackuge Rights, BN, 354 1 C C 605 (1978). as modified in Mendocino Coust

Ry, Inc¢ - Lease and Operate, 3601 C C 053 (1980)



ENVIRONMENTAIL. AND HISTORIC CONSIDERATIONS

Pursuant 10 49 C FR § 1105 6(c)(2) and 49 C F R § 1105 8(b)(3), environmental and

historic reports are not required for the proposed trackage nghts

VERIFICATION

Attached to this Venfied Notice as Appendix 4 1s the venfication of Thomas F

McFarland, attesting to the accuracy of the ficts stated 1n this Notice

CONCLUSION AND REQUESTED RELIEF

WHEREFORE, pursuant to 49 C FR § 1180 4(g)(2)(11), the Board should publish the

caption summary 1n the [ederal Register

DATE FILED Dccember 11, 2008

Respectfully submutted,

WINAMAC SOUTHERN RAILWAY COMPANY
P O Box 745
Kokomo, IN 46903

Applicunt

THOMAS F McFARLAND
THOMAS F McFARLAND, P C
208 South LaSalle Street, Suite 1890
Chicago, IL 60604-1112

(312) 236-0204 (ph)

(312) 201-9695 (fax)
mcfarlund@aol com

Artorney for Applicant
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T HT REEME

i ' .
THIS AGREEMENT, made and entered into the ﬂ'ﬁ‘ day of
. 1995 between A. & R. LINE, INC , an Indiana
corboraticn ("A & R") and WINAMAC SOUTHERN RAILWAY COMPANY, an

Indiana corporacion ("WSRY"); |
WITNESSETH :

WHEREAS, A & R is ,the owner of certain railroad

facilities beginning at mile-pos:t 71.5 at Van, Indiana extending
eastwardly to mile-post 74.5 at iLogansport, Indiana, described ain
more detail en Exhibgs'"in" (the |"Fa.c111t1es") H

WHEREAS, WSRY desires tl.o tse said Facilities fcr the sole
1

purpose of bridging WSRY's traisz over said Facilities; and

i
WHEREAS, A & R is agree]able to the uge of said Facilities

1
by WSRY but only upon “he terms ,and conditions herein contained.

NOW, TEEREPOIRE, in consideration of the covenants and
conditions contained h:are.:i.n the :parties hereto agree as follows:
! ARTICLE ONE
GEANT OF TRACKAGE RIGHIS

Subjact to the terms and c'fond:.tions herein provided, A & R

hereby grants to WSRY the right U’o operate its trains, locomotives,

cars and equipment with its ownlcrews (hereinafter referred to as

the "Trackage Rights"): over thel Facilities The Trackage Rights
hereby granted are for: the sole !purpcse of WSRY us=ing the Trackage
Rights for overhead tr?ffic only.lover the Facilities and WSRY shall
not perform any local freight service whatsocever at any poant

located on the Facilities. !
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ARTICLE TWO
| OF_F 1E
Section 2.01. cQﬂmgn Usage,of Facilitieg. WSRY'’s use of the

Facilities shall be in common wi#h A & R and any other user of the
Facilities, and A & R‘s right to use the Facilities shall not be
diminished by this Agréement. Ai& R shall retain the sole right to
grant to other persons rights oflany nature in the Facilities.

Section 2.02. Prohibited Use. WSRY shall not use any part of
[

the Facilities for the:purpose of switching, storage of cars, or
the making or hreaking:up of trains, except that nothing contained
herein shall, upon prl%r approvai of A & R, preclude the emergency
use by WSRY of such au#il;ary trLcks as may be designated by A & R

for such purposes. .

Sectior 2.03. Ownersh:p Rights Retajpned. A & R shall have
exclusive ownership éf, and control over, the management and
operation of the FECL#itiES; provided, however, A% R shall allow

WSRY to operate its trains over the Facilities as provided in this

Agreement, ; i
! ARTICLE THREE
Section 3.01. haint é Facili ; A & R shall

maintain, repair and renew the Facilities at its own expense and
|

with 1ts own supervision and labor. A & R shall keep and maintain
the Facilities in Clafs I track standards in effect on March 21,

1994, except for variations or speed restricrions due to bridge
: I
conditlons, State Law or local ordinances, but A & R does not

-2-
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i

quarantee the condition of the Facilities or that operations
|
thereover will not be interrupted. A & R shall take all reasonable

steps to ensure that ahy interruptions will be kept to a minimum.
Furthermore, WSRY shall not, by reason of failure or neglect on the
part of A & R to maintain, repair or renew the Facilities, have or

|
make any claim or demand against A & R or 1ts officer, agents or

employees for any damage to or loss or destruction of any property
vhatsoever, or for aﬁy damages of any nature pguffered by WSRY
resulting from any sucé failure or neglect.

Section %.,02. Mﬁwgmngnw_mxsi_mwﬂ A &R,
from time ta time and ét its sole cost and experse, may make such
changes irn, additions}and beczterments to or rztirements from the
Facilities as shall,= in 1ts sole 9Judgment, be necessary or

desirable for the econdmical or safe operation thereof or as shall
be required by any 1awf rule, requlaticn, or ordinance prcmulgated
by any governmental bogy having jurisdiction. Such additions and
betterments shall become 2 part of the Facilities and such

retirements shall be ekcluded from the Facilities.

]
Section 3.03. Clearing of Wracks. Whenever WSRY's use of the

Facilities requires rarailing or wrecking service, A & R shall
|

perform or provide such service, including the zrepair and
restoration of roadbed; track and structures. The cost, liability
and expense of the foﬁegoing, including, without limitation, loss
of, damage to, or destruction of any property whatscever and injury
to or death of any: person or persons whomsoever, resulting

therefrom, shall be borne by WSRY. All locomotives, cars,

-3-
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i
i
'i
equipment and salvage from the same so picked up and removed which

18 owned by or under tﬁe management and control of or used by WSRY
|

at the time of such wréck shall be promptly delivered to it.

! ARTICLE FOUR
|
1AGE 0 g
Section 4.01. S:atutory and Requiatory Compliapnce. WSRY

shall comply with the provisions of the Federal Safety Appliance
Act, as amended, and’any other federal, state and local laws,
regulations and rul%s respecting the operation, condition,
inspection and safety of its trains, locomotives, cars, and

equipment while such ﬂrains, locomotives, cars and egquipment are
1

being operated over the Facilities WSRY shall indemnify, protect,
defend, and save haxmless A & R and its officers, agents and
employees from and against all fines, penalties and liabilities

imposed upon A & R or its oifrcers, agents and employees under such

laws, rules, and regqulations by any public authority or court

having jurisdiction 1h the premises, when attributable in any
|
mannar te the failure of WSRY to comply with its obligations under

this Section 4.01.

Section 4.02. Cdmpligncg with A & R Operating Ruleg. WSRY

shall comply in all? respects with the operating rules and

|
regulations of A & R in WSRY’s use of the Facilities.

!
Section 4.03. Train Stoppage. In the evert that a train of

WSRY shall be forced tb stop on the Facilities, and such stoppage
is due to insuffic;eﬁt houre of service remaining among WSRY's

1
crew, or due to mechanical failure of WSRY’s equipment, or any

! _4-
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1
cther cause noc resulting from an accident or derailment, and such

train is unable to prfoceed, or 1f in emergencies, crippled or
otherwise defective czlars are set out of WSRY’s trains on the
Parilircies, A & R shall; have the option to furnish motive power or
such nther araisrancs {1ncluding but not limited to the right to

|
recraw WSRY‘'s trains) ‘as may be mereagary to haul, help or push

such traine, locomot:ves or cars, or to properly move the disabled
equipment off the Faci%it:.:s, provaided, howgver, WSRY will pay al.
of A & R's expenses and indemn:fy A & R fully for any liabilities

arising or alleyed Lu Le arising out of such actions.

Section 4.04. Labor Claimg. WSRY agreas to whelly reimburse
I

A & R for the payment by A & R of any labor claims or labor
|

protection costs and expenses, whiclh may result from WSRY's use of

the Facilities or withdrawal trom use ot the Facllities.

Sectaon 4.05. Mileage gnd Car dire. All mileage and car hire

cnarges accruing on equipment in WSRY’s trains on the Facilitiea
ghall ba assumed by WSRY and reported and paid directly to the

owner of such cars

|
Sectign 4 06 No (Coordination. This agreement is not for the

purpose of cooxrdinating tha work of ~he partirr Tha partiesr agree

that traine and cars handled by WSRY train and enginae crews shall
be 1a its account and ;.':hat “raine and care handled by A & R train

and engine crews sha]il be 1n itas account except for igolated
luc.denlal movements, i-.r,uc:h as hardling bad order cars or clearing
a wreck on the Facil:.t:flcs. The work of Lriain qanl euyiune crews of
the parties shall ,10t Ibe coordinaced.

|
-5 -
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i
ARTICLE FIVE
LIABILITY
Section S,01. wl_tz Whenevar any loss of, damage

to or destruction of any property whazscever, or injury or death of

any paerson or perso::‘ls whomsoever, occurs with the trains,
locomotives, cars or equipment of, or in the account of WSRY, WSRY
shall agsume all liability thexefor, including without limitation
all cost and expense rdferred to in Section 3.03 hereof, and shall
forever protect, defenci:l, indemnify and save harmless A & R and its
officers, agents and eml'ployees from and against any such liability,
cost and expense, regaw_i'dless of whether caused in whole or in part
by the fault, failurei-, negligence, misconduct, nonfeasance or

|
wmisfeasance of A & R ok its officers, agents or employeeas.

Secrion 5,02. A & R Liability. Whenever any loss of, damage
to or destruction of an'.:y property whatsoever, or injury to or death
of any persor or perscns whomsoever, occurs with the trains,
locomotives, cars or etjuipment of, or in the account of, only A &
R being inveolved, A & 'R shall assume all liability therefor, and
bear all cost and e:u::pense in connection therewith, including
without limitation all cost and axpense referred to in Section 3.03
hereof, and shall fo::l'ever protect, defend, indemnify and save
harmless WSRY and .’Lts= officers, agents and employees from and
against any such liabilaty, cost and expensa.

Sectign 5,03. M For the purpose of this

Article Five, the woré "equipment” shall mean and be confined to

{i}) cabooses, (ii) vehicles and machinery which are capable of

-6-
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|

being cperated on railroad tracks that, at the time of an
occurrence, are belné cperated on the PFacilities, and (111)
vehicles and machinerf that, at the time of an occurrence, are on
the Facilities or its %ight of way for the purpose of maintenance
Or repaly therecf or t%e clearing of wrecks thereon.

Section 5.04. Settlemepnt of Claims. Excluding freight loss
and damage claims filed in accordance with Section 11707 of the
Interstate Ccmmerce Ack, reicher party shall settle or compromise
any claim, demand, suit or cause of action for which the other
party has any liabi:l:l.‘.:y under this Agreement waithout the
concurrence of such éther party 1f the consideration for such

i
settlement or compromise exceeds One Thousand Dollars ($1,000).

ARTICLE 9IX
INVESTIGATION
Al)l claims, injuries, death, property damages and losses

|
arising out of or connected with this Agreement shall be

investigated, adjusted and defended by the party bearing the
liability, cost, and e>pense tharefor under the provisions of this
Agreement; provided, however each party will investigate, adjust
and defend all freight loss and damage claimg filed with 1t in
accordance with Sectioﬁ 11707 of the Interstate Commerce Act. It
18 understood that nothing in this Article ghall modify or waive
the conditaions, ohligathons, assumptions or apportionments provided

in Article Five hereof
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! TICL
EFA INATIO

In the event of ary substantial failure on the part of WSRY to
perform 1ts obllgationé under this Agreement and i1ts continuance in
such default for a pefiod of fave (5) days after wraitten notice
given in accordance wi%h Section 10.01 by A & R, A & R shall have
the right at its optlén, after first givang two (2) days notice
thereof by written notlice given in accordance with Section 1€.01,
and notwithstanding any waiver by A & R of any prior breach
thereof, to terminate the Tracxage Rights and WSRY’'s use of the
Facllities. The exerc?se of such right by A & R shall nct impair
its rights under this Agreement or any cause or causes of action it

may have against WSRY for the recovery of damages.

' ARTICLE EIGHT

PEN QX AND BII
Section B8.01. Currept Charge. The factor to be used in
calculating payments to be made by WSRY for the Trackage Rights

covered by this Agreemeht shall be twenty-one cents ($9.21) per car
mile (loaded and empty? (hereinafter referred to as the "Current
Charge"). WSRY wall péy A & R a sum computed by multiplying: ({i)
the Current Charge, as'may be revised in accordance with Section
8.03 of this Agreement, by (ii) the number of cars {loaded or
emptyj, locomotave, an? caboose units moved by WSRY wath its own
crews and power over the Facilities by (111) the miles of
Facilities used. Each locomotive unit and each caboose, for the

purpose of this Agreement, shall be counted as cne car.

do10
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Section 8.02. Billing. Ac the end of each month, WSRY will
furnish to A & R a statement of the number of cars, locomotives,
cabooses, and total ca; miles operated by WSRY over the Facilities
during the month. Based on this statement, A & R will render to
WSRY a bill, computed :n accordance with the provisions of this

Article 8, for WSRY's use of the Facilities.

Section 8.03. Bg?;sign of Current Charge.

{a} The Curxent éharge shall be subject to change to reflect
any increases or decr=2ases in labor, material and other costs
subgsequent to the basefyear, as hereinafter provided

{b) The Current .Charge set forth in Section 8.01 of this
Agreement shall be revised effective July 1 af each year, beginning
July 1, 1996, to compensate for 75% of the increase or decrease in
the cost of labor and m#terlal, excluding fuel, as reflected in the
Annual Indices aof Charéa-Out Prices and Wage Rates (using the base
year most recently déslgnated by the Association of BAmerican
Railxoads prior to the:Effectlve Date of this Agreement ("Current
AAR Index")), Series RéR, ancluded in "AAR Railroad Cost Recovery
Index" and supplements thereto, 13sued by the Association of
Amexican Railroads. :In making such determination, the final
"Material prices, wage rates and supplements combined {excl. fuel)"
index for the Fastern District shall bhe used and the final index
figure for the calenda% year 1994, hereinafter referred to as the
“"Current Year®, shall Ee taker as the base. The Current Charge
shall ke revised by c%lculating the percentage of increase, or

decrease, in the index of the year to be escalated as related to

-9~
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the Current Year; then multiplying this percentage of increase or
decrease by 75%; and applying that percentage to the Current Charge
and to the Additional Charge

(c) By way of example, assuming "A" to be the "Material
prices, wage rates and supplements ccombined (excl. fuel}" final
index figure for the CLrrent Year; "B" to be the "Matarial prices,
wage rates and supplements combined {excl. fuel)"™ final aindex
figure for the calendar year to be escalated; "C" to be the Current
Charge; "D" to ke the percentage of increase or decrease; and "E"
to be the adjusted revised percencage of increase or decrease, the
revised Current Charge would be determined by the following

formula:

(1) B-A = D
A
(2) D x 75% = E
(3) (CXE) + C = reviged Current Charge, rounded to

the nearest cent (5 mills rounds to
| next cent), effective July 1 of the
year being escalated.

(d) In the event Lhe Current AAR Index for the Annual Indices
of Charge-Out Prices and Wage Rates issued by the Association of
American Railroads shall be changed, a new Current AAR Index will
be agreed upon in writing by mutual consent of the parties. If the
Assoctiation of American Railroads or any successor organization
discontinues publication of the Annual Indices of Charge-Out Prices
and Wage Rates, an appropriate substitute for determining the

-10- |
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:

percentage of 1ncreas% or decrease shall be negotiated by the
parties hereto. In the absence of agreement, the matter will be
referred to the Inter$tate Commerce Commission oY its successor
body for determination. In the event said Commission or successor
bedy 1s waithout juris@ict;on to make such a determination, the
parties shall submit Ehe matter to binding arbitration under the
Commercial Arbitraticn Rules of the Amerxican Arbitration
Aesociation. The dec:l.glsion of the arbitrator sc appointed by eaid
Association shall be final and binding upor the parties hereto.
Each party to the arblhration shall pay the compensation, costs,
fees, and expenses oflits own wi.tnesses, exhlbits, and counsel,
The compensation, cost?, and expenses of the arbitrator shall be
borne equally by such parties.

(e) At the optien of either party hereto the compensation
provided for in this Article 8 of this Agreement shall be open to
renegotiation every five (5) years from the Effective Date. In the
event the parties fail Lo reach agreement upon such renegotlation,
such failure shall not, constitute a breach of this Agreement and
the parties shall continue to be bound by the texrms of cempensaticn
providaed in said Section and Article for the remainder of the term
of this Agreement.

ARTICLE NINE
T 0 E

Subject to any ﬁecessary Interstate Commerce Commission

approval or exemption (class or specific), this Agreement shall

become effective as o° the date of WSRY’'s first use of said

-11-
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Facllities (the "Effective Date"), and, unless sooner terminated as
herein otherwise provided, shall continue in full force and effect
for a term of ninety-nine years.

ARTICLE TEN

MISC NEO

10.01 Any notices, demands, requests cr submissions which are

raquired or permitted :c oe given by one party to the other under
this Agreement shall bé deemea y- ... on the date sent by certified
mail, or by such ctheﬂ means as the par:iies may agree, and shail

be, except zs otherwisé ncted herein, addressed as follows:

fa) If toA &R A & R Line, -ac
~23 Depot
P.O. Box 40

Wawaka, IN 467%4
Attention: Daniel R. Frick

{(b) If to WSRY. Winamac Southern Railway Company
510 North Buckeye Street
P.D. Box 55
Kokomo, Indiana 46901
. Attention: Preaident

Either party may provide charges in the above addresses to the
other party by personal service or certified mail.

Section 10.02. Soverning Law. This Agreement shall be
construed and enforced in accordance with the laws of the State of
Indiana.

Section 10 03. Savergbility. -f any prcvision in thas
Agreement shall for aﬂy reasor be determined to be invalid or
unenforceable, the balarce of s=such provision and the remaining

provisions of this Agreement shall nevertheless continue to be

-12-
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valid and enforceable as though the invalid or unenforceable
provision had not been a part hereof.

Section 10.04. Titleg. The title of the sections and
gubsections of this Agreement are for convenience of refarence only
and are not to be considered in corstruing this Agreement.

IN WITN=SS WHEREOF, this Agreement has been executed by the

1
parties hereto on the day and year first above written.

WINAMAC SOUTHERN RAILROAD
CCMPANY

. By /s ==
Daniel R. Frick
Its President

A. & R. LINE, INC.

BY-._A“JA &7

Daniel R. PFrick
, Its President

FMDSal CAw 18511
-13-
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\ FACILITIES

aansport Seco ‘ipe 3107

BEGINNING at Railzoad Mile Post 71.5 (a.k.a.
Rarlroad Mile Post 198.6), in a general easterly
direction, on Lire Code 3107 in the Township of Eel,
passing through tke City of Logansport to END at Railroad
Mile fost 74.5 (approximately a k.a. Railroad Mile Post
185.5).

FWDS01 CAW 33313
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NDIX 2

Finance Docket No. 35208
APPE

SEGMENT MILEAGE

WINAMAC SOUTHERN
arion Goodman Yard to Amboy - T2.4 m
Kokome to Logensport - 23.3 mi.
Koliomo Belk Line - 1.5 mlL

I Tracksge Roghts over TRSW through Logansport - 3.8mly - |

Logansport (Van Jct.) to Bringhurst - 21.2 ml
MARION BELY LINE
Marion Goodman Yard te Michaalawille - 2.8 ml

WINAMAC SOUTHERN RAIL SYSTEM |




Finance Docket No. 35208
APPENDIX 3

CAPTION SUMMARY

SURFACE 'RANSPORTATION BOARD
NOTICE OF EXEMPTION

Finance Docket No 35208

Winamac Southern Railway Company
-- Trackage Rights Exemption --
A&R Line, Inc (Now Owned By
Toledo, Peorta and Western Raihway Corporation)

A&R Line, Inc (A&R) has agreed to grant overhead trackage nghts to Winamac
Southern Ralway Company (WSRY) over A&R’s rail Iine between Milepest No 71 5 at or near
Van and Milepost No 74 5 at or ncar Logansport, a distance ol approximately 3 0 miles in Cass
County, Indiana The Van-Logansport rail hnc 1s now owned by Toledo, Peoria and Western
Railway Corporation (TPW) This Notice 1s being filed to cure an oversight, 1 ¢, WSRY’s
lailure to filc a notice of excmpuion for such trachage rights which were agreed to on July 17,
1995 The trackage nghts will be effective on or shortly after the 30™ day following the filing of
this Venfied Notice of Exemption

This notice 1s liled under 49 CF R § 1180 2(d)(7) Petitions to revoke the exemplion
under 49 U S C § 10502(d) may be filed at any ume The filing of a petition 1o revoke will not
slay the transaction  [If the notice of exemption contains falsc or misleading information the
exemption 1s voud ab tutio - Any petitions to revoke filed with the Board must be served on
Applicants’ representative, Thomas F McFarland, Thomas F McFarland, P C ., 208 South
LaSalle Street, Suite 1890, Chicago, IL 60604-1112, (312) 236-0204

Dated

By the Board

Annc K Quinlan, Acting Secretary
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APPENDIX 4

VERIFICATION

STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

THOMAS I' McFARILAND, being duly swom on oath, deposcs and states that he has
read the foreuzoing notice, that he knows the contents thereof, and that the facts therein stated are

true and correct

OFFICIAL SEAL o
KATHLEEN LENMAN "rb““'\-‘-‘-‘h C h/\ C }Cc\,uhwuk
Nolary Public - Statg Of linols
My Comimason Expres Janusry 28, 2010 THOMAS F McFARLAND

SUBSCRIBIFD AND SWORN 1o

before me this ZO”‘ day
of December, 2008

My ot

Notary Public

My Comnussion Expires l/ﬁ/pm



