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Consolidated Rai1l Corporation (“Conrail”) today filed its Notice of Exemption and
Supplemental Environmental and Historic Rcport with the Board 1n the above-captioned
proceedings | Conrail also filed a Motion to Hold in Abeyance for 180 days the effective datc of
Conrail’s Notice, so as to permit the Section of Environmental Analysis (“SEA™) to proceed with
1ts histonic preservation review under Section 106 of the National Historic Preservation Act

(“NHPA™) mn advance of 1ssuing its Environmental Assessment

' Conrail, CSX Transportation, Inc (“CSXT"), and Nortolk Southern Rallway Company (“NS™)
have filed combined Venficd Notices of Exemption for abandonment (Conrail) and
disconttnuance of service (CSXT and NS)




Conrail’s pre-filing notices, including its imtial Environmental and Histonic Report, filed
March 6, 2008, generated a number of lctters to SEA and to the Secretary concerning the proper
procedures 1n these proccedings Conrail comments here on the i1ssucs raised by that
correspondence

Introduction

By Decisions served August 9 and December 19, 2007 (2007 Decisions™), the Board
held that part of Conrail’s “Harsimus Branch” 1n Jerscy City, New Jersey, constituted a line of
railroad requiring abandonment authonzation City of Jersey City, Et Al —Petition for
Declaratory Order, STB Fin Dkt No 34818 As descnbed 1n the Board’s Decisions, the
Harsimus Branch ran from a main-line connection at CP Waldo into Harsimus Cove Yard on the
Hudson River. August 9, 2007 Decision, shpop at2 Although the City of Jersey City and
others (hereafter “the City™) claimed that the entire Harsimus Branch was a line of railroad
requiring abandonment authonzation, the City sought a declaratory order from the Board only
for the segment running between Waldo Avenue and Marin Boulevard 2

As discussed 1n the Board’s decision, cven before Conrail began opcerating in the Jersey
City area 1n 1976, the City had begun redevelopment cfforts designed to convert the few
remaining industnal operations 1n the area to high-end commercial developments Id at4 As

shown on V-1 01, ST-2, a sigmficant piece of property at the east end of the Harsimus Branch on

* Therc was some debate 1n the case about the mileposts applicable to the Harsimus Branch
Conrail drew the applicable milcposts from the Valuation Maps (V-1 01, ST-1 and ST-2)
presented 1n the casc (August 9, 2007 Decision, shp op at 5), which showed the connection at
Waldo Avenue (CP Waldo) as Milepost 0 00 and ran castward to Milepost 0 88 at Mann
Boulevard (formerly Henderson Avenue) and on to Milepost 1 48 (Station 7803) on the Hudson
River Scc Venfied Statement of Conrail Witness Robert W Ryan, filed Apnl 24, 2006, at 4-6
(hereafter “VS Ryan™) The Board found that CP Waldo 1s at Milepost 2 54, Mann Boulevard 1s
at Milepost 1 30, and the Hudson River 1s at Milepost 1 00 See City of Jersey City, Et Al —Pet
for Dec Order, STB Fin Dkt No 34818 (served Aug 8, 2007), shipop at 1 and 3



the Hudson River was sold off beforc Conrail began opcrations 3 After Conrail took over, 1t
worked closely with the City to sell off other properties 1n the Harsimus Cove area, including
propertics on the Harsimus Branch, to prnivate devclopers and to the Jersey City Redevelopment
Agency Conrail viewed the Harsimus Branch as ancillary spur track that did not require
abandonment before pieces of 1t were sold. Id at 7 The last shipper was gone by 1992 Id at 4
The properties on the Harsimus Branch east of Milepost 0 88 (Marn Boulevard) had all been
sold for redevelopment, to a number of different buyers, by the mid-1990s The remaining
undeveloped parcels consisted of (a) six raised earth and stone “Embankment” parcels between
Mleposts 0 36 and O 88, (b) two at—grade parcels between Mileposts O 18 and 0 36 with concrete
or stone piers that had supported a bridge raising the line up to the level of the first Embankment
parccl, and (c) an at-grade parcel between Mileposts 0 00 and 0 18 With the strong urging of
the City, all of the track and the bnidges connccting the Embankment parcels and leading to and
from those parccls were removed to facilitate redevelopment VS Ryan at 11-12, 14 (filed Apnil
24, 2006, 1n STB Fin Dkt No 34818)

The Jersey City Redevelopment Agency spent considerable time and money preparing to
acquire and redevelop the six Embankment parcels VS Ryan at 14 However, the City lost
interest 1n pursuing 1ts own redevelopment plans when, over the objection of the City and
Conrail, the six Embankment parcels were placed on the New Jersey State Register of Historic

Places 1n late 1999 Unablc to interest the City in acquiring the property, Conrail n 2003 put

} In a letter filed in the above-captioned abandonment proceedings on April 28, 2008, counsel
for the City complained (at page S) that Conrail had not shown the Harsimus Branch cxtending
to the water’s edge on the IHudson River The reason Conrail did not do that 1s that the property
at the easternmost end of the Harsimus Branch was not transferred to Conrail, and Conrail
obviously cannot be required to abandon what 1t did not acquirc 'When Conrail later listed the
track 1t had acquired that 1t regarded as spur track, Conrail listed the Harsimus Branch as running
from Milepost 0 00 to Milepost 1 36. Ryan VS at 13-14 That 1s what Conrail 1s now secking to
abandon



the six Embankment parcels and the two at-grade parcels between Milcpost 0.18 and 0 88 out for
bids While the propertics were out for bids, the City designated the six Embankment parcels as
a Municipal Landmark under the City’s local historic preservation laws Conrail notified all
bidders of the City’s actton VS Ryan at 15-16

SLH Properttes was the only bidder that met Conrail’s mimmum bid requirements. SLH
formed eight limited liabilhity compames (hercafter, “the LLCs™) to acquire the cight parcels
The sale to the eight LLCs closed 1n July 2005 It was only after the sale to the LLCs had closed
that the City claimed that authority was required from the Board for abandonment ot Conrail’s
night-of-way

The logic of the Board’s 2007 Decisions suggested that abandonment authonty was
requircd not only for the part of the Harsimus Branch right-of-way between Milepost 0 00 and
0 88, but also for the remainder of the nght-of-way between Milepost 0 88 and 1 36 In
accordance with the Board’s abandonment rules concerning pre-filing consultation with fedcral,
statc, and local agencics (49 C.F.R. §§ 1105 7(b) and (c) and 1105 8), Conrail on February 7,
2007, scnt letters to the relcvant agencies advising them of Conrail’s intention to file a Venficd
Notice of Exemption to abandon the Harsimus Branch right-of-way and seeking their input
regarding environmental and historic 1ssucs Insofar as Conrail recerved responses to those
letters, Conrail attached those responscs and included their substance 1n the Environmental and
Histonic Report it circulated to the agencies and to other intercsted parties, and filed with the
Board, on March 6, 2007 * Conrail noted 1n the cover letter accompanying the Report that 1t

expected to file its Noticc of Exemption on April 7, 2008

* Qut of an abundancc of caution, Conrail mn its February 7 letters and 1n 1ts March 6
Environmental and Historic Report advised the relevant agencies and other interested partics that
1ts Notice of Exemption would include not only the Harsimus Branch, but also another old nght-



The City responded to Conrail’s circulation of its preliminary Environmental and

Historic Report with letters to SEA dated March 4, 20, 28, and Apnl 3, 2008. raising a vanety of
concems about the Notice of Exemption process and Conrail’s Environmental and Histonic
Report. Other parties filed letters with the Secretary echoing many of the concerns expressed by
the City In light of these concerns, Conrail on Apnl 16, 2008, sent a letter to the Sccretary
advising that Conrail would be deferning filing its Notice of Exemption and would address the
1ssues raised by the City and others when 1t did file.?

The 1ssues raised by the City and others fall into six categonies (1) concerns about the
Notice of Exemption process, (2) concerns about Conrail’s Environmental and Historic Report,
(3) concerns about the historic review process under the National Histonc Preservation Act
(NHPA), (4) conccms about the environmental review process under the National Environmental
Protection Act (NEPA), (5) requests that the Board order the Embankment propertics reconveyced
to Conrail, and (6) requests that the Hudson Branch | T abandonment be s¢vered from this
procceding  We discuss each in turn below

1. Concerns About the Notice of Exemption Process. The Harsimus Branch has been
out of scrvice for many ycars, accordingly, Conrail has followed the class exemption procedures

sct forth 1n the Board’s rules for an out-of-service abandonment The City and others complain

of-way 1n the same area—the Hudson Street Industrial Track (“Hudson Street I T ™) On further
reflection, as discussed further below, Conrail has decided that there 1s no need for 1t to seck
authority to abandon the Hudson Street | T The Hudson Street 1 T was always considered spur
track, no trace of 1t remains, and no one contends that abandonment authonty 1s required
Accordingly, the Notice of Exemption that Conrail filed today does not include the Hudson
Street 1 T nght-of-way

* Cunously, having complained that the abandonment process was moving too quickly, the City
n a letter filed Apnil 28, 2008, claimed that Conrail might be seeking to delay the process 1in
order to avoid the Board’s abandonment authonity. Conrail responded with a letter to the Board
dated Apnil 30, 2008, which demonstrated that the City’s claim was groundless



that those procedures do not provide adequate time for them to comment  City March 28 Letter
at 2 They further object to the usc of class exemption proccdures on the ground that the case 1s
too controversial for those procedures. City March 4 Letter at 4 °

These parties’ objection to the use of class exemption procedures on the grounds of
“controversy” 1s without foundation. Thc class exemption 1n this casc only relieves Conrail of
the transportation-relatcd requirements associated with a full abandonment application A class
excmption from those requirements does not exempt the proceeding from environmental or
hustoric review  See Consummation of Rail Line Abandonments That Are Subject to Historic
Preservation and Other Environmental Conditions, STB Ex Parte No. 678, 2008 WL 1815592,
*] (served Apnl 23, 2008). While 1t may be appropnate to deny the use of a class exemption 1n
a case with controversial transportation-related 1ssues, see Riverview Trenton RR Co —
Acquisiion and Operation Exemption—Crown Enterpnises, Inc, STB Fin Dkt No 33980
(served Feb 15, 2002), there 1s no tenable argument for requining Conrail to filc a full-scale
abandonment application where the City has raiscd no fransportation-related 1ssues

Insofar as the City's and others’ concern 1s that they have sufficient tume to comment on
environmental and historic 1ssues, by a scparate contemporaneous motion Conrail 1s requesting
that the Board hold the effective date of 1ts Notice of Exemption 1n abeyance for 180 days to give

all partics ample time to comment on Conrail’s Supplemental Environmental and Historic

® In alctter to SEA dated December 23, 2008, 1n which the New Jersey Historic Preservation
Office (*HPO”) concurred with the Area of Potential Effects proposed by Conrail for purposes of
a cultural resources review under Section 106 of the NHPA, the HPO also requested the STB to
consider “classifying the proposed abandonment of the Harsimus Branch and Embankment as at
least a Petition for Exemption” The HPO docs not explain why the Board should deviate from
1ts normal class exempuion processes The HPO’s suggestion 1s misinformed and wrong for the
same reasons the City’s and others’ same suggestion 1s wrong



Report, and to permit the historic review process under Section 106 of the NHPA to be
completed before SEA 1ssues 1ts Environmental Asscssment

2. Concerns About Conrail’s Initial Environmental and Historic Report. The City
and others challenged the adequacy of the inihal Environmental and Historic Report that Conrail
served on all interested partics and filed with the Board In particular, they complained that
Conrail did not provide enough detail concerning the cnvironmental and historic preservation
1mpacts of demolition of the Embankment properties City’s March 28 Letterat 1 As an initial
matter, Conrail wishes to emphasize that Conrail 1s simply abandoning its nght-of-way over the
Embankment propertics Since there 1s no longer any track. roadbed, or bnndges on those
properties, there 1s nothing for Conrail to salvage. If there 1s any environmental or histonc
1mpact, 1t has not and will not result from Conrail's abandonment of its right of way, but only
from possible reuse of the underlying properties by their present or future owners

Moreover, demolition of thc Embankment properties 1s by no means a necessary result of
Conrail’s abandonment of its night-of-way First, the City has made very clear 1ts itention to
purchasc or condemn the properties for public use In September 2004, the City adopted an
ordinance authonizing acquisition of those parcels for park and trail use, and 1t has had a
consultant prepare plans for such a park Those plans would require construction work on the
Embankments, but not their demolition If funding becomes available and the nccessary transit
agencies are interested, the Mayor has also expressed an interest 1n using part of the nght-of-way
for light transit, but no concrete steps have been taken in furtherance of that concept ’

Second, even assuming the City did not follow through on 1ts announced intention to

" By letter to Conrail dated March 13, 2008, the New Jersey Department of Transportation has
indicated that 1t has no intcrest 1n abandonment of the Harsimus Branch or Hudson Street I T as
it pertains to rail freight services



condemn the Embankment properties, the LLC’s have made clcar that demohtion of the
Embankment properties 1s not their first choice for reuse of the propertics  They have presented
a number of different proposals to the City for development of the propertics that would leave
the Embankment structurcs substantially intact Under one of those proposals, some 75% of the
surface area of the Embankments would be developed as park land, with a trail runming the
length of the Embankments The LLCs, however, would require sigmficant zonmg changes and
cooperation from the City regarding the development of other propertics to make these proposals
viable
Abscent zoming changes, most of the Embankment propertics can only be devcloped with

singlc-farmly residences Such residences can only cconomically be built, consistent with the
height limitations 1n the area, 1f the Embankments are demohshed Accordingly, the LLCs have
prepared plans, and sought local development approvals, for demolition of the Embankments and
construction of single-family housing at grade on most of the parcels The LLCs also have plans
for construction of a residential apartment building on the easternmost parcel and a mixed use
building (upper three floors residential, ground floor commercial) on the westcrnmost parcel
Because the Embankment properties have been designated as a local Histonc Landmark, among
the approvals the developer must obtain 1s the approval of the Jersey City Historic Preservation
Commuission Whether that approval will be forthcoming and what conditions may be attached
to 1t 1s unknown.

..In short, Conrail does not believe that 1t 1s reasonably foreseeable that demolition of the
Embankments will result from Conrail’s abandonment of its nght-of-way Moreover, the STB
has made clear that it will not normally attempt to identify and address reuse alternatives that

may be presented by a particular nght-of-way See Implementation of Enmvironmental Laws, 7



[CC2d807,811-812 (1991) Particularly where another governmental authonty must approve
any third-party reuse of the Embankment propertics, the STB's abandonment authonzation
cannot be deemcd the “proximate causc” of such reuse Sec City of Shoreacres v Waterworth,
420 F.3d 440, 452 (5th Cir 2005) (“[I]t 1s doubtful that an environmental effcct may be
considered as proximately caused by the action of a particular federal regulator 1f that effect 1s
directly caused by the action of another government entity over which the regulator has no
control.”) (citing DOT v Pub Citizen, 541 U S 752, 767 (2004). Hcre, the Embankment
properties cannot be reused for park or trail purposes unless and until the City authonzcs
condemnation of those properties and appropriates monies to pay for such condemnation
Furthcrmore, the Embankment properties cannot be rcused for residential housing unless and
until the Jersey City Histonic Preservation Commission approves the demolition of the
Embankments to permit the construction of such housing.

Nevertheless, to avoid any argument that Conrail’s cnvironmental and historic report 15
inadequate, Conrail has prepared a Supplcmental Environmental and Histonic Report discussing
the environmental and histonc effects that would result 1f (1) the City condemned the
Embankment propertics for a park project or (2) the LLCs’ contingent proposal for demolition of
the Embankment propertics and construction of housing at gradc were approved by the Jersey
City Historic Preservation Commussion and cffected by the LLCs.> Whle there are other

proposals that have been made for rcuse of the properties, including mixed park, tratl, public

8 Conrail's Supplemental Environmental and Historic Report incorporates an extcnsive report
by Richard Grubb and Associates, Inc., a New Jersey consulting firm specializing 1n cultural
resources mnvestigations for railroad undertakings, regarding the Arca of Potential Effects
(“APE") of the indirect effects of the possible park project and residential housing development



transit, and housing projects, none of those 1s sufficiently concretc that an analysis of their
mmpacts would be other than speculative

3. Concerns About the NHPA Process. The City and others request that the Board not
permit abandonment of the hine until there has been full compliance with Scetions 106 and
110(k) of the NHPA City March 28 Letter at 10-14 Conrail supports comphance with Section
106 review In fact, as noted above, Conrail by separate motion 1s asking the STB to hold 1n
abcyance for 180 days the effective date of its Notice of Exemption, so as to provide adequate
time for completion of Section 106 review before SEA tssucs 1ts Environmental Assessment °

Conrail does vigorously oppose the 1dea that Scction 110(k) has anything to do with this
procceding. Section 110(k) 1s a prohibition against granting permts to applicants who engage 1n
anticipatory demolition of lstonic propertics with specific mtent to avoid the Section 106 review
process Sec, ¢ g, Commuttee to Save Cleveland's Hewletts v U S Army Corps of Engineers.
163 F Supp 2d 776. 793 (N D Ohio 2001) (Section 110¢k) “works to punish thosc who would
scck to mamipulate the Sec 106 process by denying them access to post-demolition permuts ™),
Young v General Services Adnmun, 99 F Supp 2d 59, 82 (D.D.C 2000) (Agency’s job under
Secction 110(k) to determine 1f the applicant “mntended to avoid the requirements of Section
106™)

The City claims that Conrail engaged 1n anticipatory demolition within thc meaning of
Section 110(k) by removing bndges and track from the Embankment properhes between 1994
and 1997 without the Board’s approval City March 28 Letter at 13 There 1s not a shred of

evidence, however, that Conrail or anyonc else believed at that time that any approval was

? In hight of that 180-day proposed schedule—as well as the notice that intcrested agencies and
other partics have already received, and the comments Conrail has already received—Conrail has
also requested a waiver of the pre-filing notification requirements of 49 C FR §§ 1105 7 and
1105 8 with respect to its Supplemental Environmental and Historic Report

10



required from the Board to salvage what Conrail regarded as spur track Moreover, there 1s no
evidence that Conrail belicved that the Embankment properties or any of the track or bridges on
those properties were “historic properties” menting any kind of special consideration It was not
until atter Conrail closed 1ts sale of the Embankment properties 1n July 2005 that anyone claimed
that abandonment authonty was required for the Harsimus Branch, and 1t was not until 1999 that
anyone applied to designate the Embankments to any histonc register The City 1tself worked
with a developer to demolish the bridge from the easternmost Embankment parccl over Marin
Boulevard, and the City ccaselessly badgered Conrail to eliminate the other bndges The City
also opposed designation of the Embankments to the State Histonic Prescrvation Register in
1999 It is the height of hypocrisy, and completely unsupported, for the City now to accuse
Conrail of any kind of intentional avoidance of the Scction 106 process 1n connection with the
earlier demolition of the Embankment bridges and salvaging of its track

It also appears that the City claims that the salc of the Embankment propertics to SLH
constituted intentional avoidance of the Section 106 process City March 28 Letter at 13
However, the Section 106 process 1s only triggercd by an “undertaking” that 1s subject to the
junisdiction of a federal agency 16 U S C. § 470w(7), 36 CF R. § 800.16(y) Pnor to Conrail
closing the sale to SLH n July 2005, no one had claimed that any fedcral approval was required
to permit Conrail to sell the Embankment properties, or the rest of the Harsimus Branch
properties, for either pnvate or public development Thus, Conrail cannot be charged with any
intentional effort to avoid the Section 106 process by sclling the property Conrail was awarc
that the Embankments had been declared a Municipal Landmark by the City of Jersey City In
fact, in 2003 Conrail advised all of the parties on the list of prospective bidders that development

of the property would be contingent on their compliance with the City’s Historic Preservation

11



laws After the sale of the Embankment properties to the LLCs, 1t became their problem to
determine how to win approval of their plans for developing the sites for residential housing
consistent with those propertics having been declarcd a Municipal Landmark Thus, there was
no cffort by Conrail to avoid any historic preservation law, whether federal, state, or local "

4. Concerns About the NEPA/NHPA Process. The City argucs that the STB should
require the preparation of an Environmental Impact Statement (“EIS™) 1n this procceding City
March 28 Letter at 7-10 The STB’s regulations provide that ordinarily the STB will prepare an
Environmental Assessment (“EA™) in connection with abandonment of arail line 499CFR §
1105 6(b)(2) It 1s rare that the STB requires the preparation of an EIS 1n an abandonment casc,
and rarer still that 1t does so without first prepanng an EA

The City cites a case where the ICC required the preparation of an EIS, after first
preparing an EA, but in that case the cmbargo of an 11-mile rail line in Maryland and the District
of Columbia was going to result 1n coal being moved by truck instead of rail through city streets
to a heating plant in Georgetown 1f the abandonment were authonzed City March 28 Letter at 7
Accordingly, the key 1ssuc¢ was the environmental impact of making pcrmanent the use of
substrtutc coal truck service through residential areas The Baltimore and Ohio R R Co, Er

Al —Abandonment and Discontinuance of Service—In Montgomery Countv, MD, and the

1 There was also no effort by SLH to avoid any historic preservation laws SLH did begin to
demolish one of the bridge piers on the properties between Milepost 0 18 and 0 36, west of the
Embankments. But those properties, and those bridge piers, have ncver been included in the
Ciaty’s or the State's historic preservation designations. In any cvent, after the City began its
declaratory judgment action at the STB 1n Docket No 34818, SLH ceascd all demolition
activity



District of Columbia, Docket No. AB 19 (Sub-No 112), 1988 WL 225973, * 2 (February 25,
1988) (“B&O™). No such environmental impact 15 presented here '

The B&O case also involved seven bnidges and a tunnel that had been found eligible for
inclusion 1n the National Register of Historic Places The ICC held that if the railroad’s salvage
operations required the removal or modification of those structures, the railroad would be
required to prepare historical documentation. Jd, * 12 The railroad was also required to
perform archcological testing beforc imtiating salvage operations. /4, That was the full cxtent of
the historic prescrvation conditions imposed 1n that case

The Board routincly uses the EA process 1n cases where 1t imposes environmental and
historic preservation conditions on abandonments. See 49 CF R § 1105 6(b)(2). Moreover,
under the NHPA, an agency’s finding of adverse effects on historic property may not be
“construed to require the preparation of an environmental impact statement where such a
statement would not othcrwise be required.” 16 U S.C. § 470h-2(1) '* The Caty has presented no
valid reason for the Board to deviate from 1ts normal procedure m this case

5. Request for Reconveyance Condition. The City argues that the STB should require
the reconveyance of the Embankment propertics to Conrail The City claims a reconveyance

order 18 Justified because Conrail had no authonty to transfer the Embankment properties to

"' The City has asserted that there could be temporary cnvironmental impacts attributable to the

dust and noise resulting from the possible demolition of the Embankments, but such temporary
impacts do not require the preparation of an EIS. See Chelsea Propertv Owners—
Abandonment—~Portion of the Consol Rail Corp W 30th St Secondary Track in New York, NY,
8 1 C C2d 773, 793 and n. 24 (1992) (because effects of demolishing elevated hne, including
through buildings, would be temporary and governed by local safety and noise ordinances,
preparation of EIS was not warranted, and finding of no sigmficant impact was justified)

"2 Thus, therc 1s no basis for the HPO's suggestion 1n 1ts December 23, 2008 letter to SEA that

possible adverse effects on historic property support the City’s argument for preparation of an
EIS

13



LLCs, and because reconveyance is necessary to protect thc Embankment properties from
demolition City March 28 Letter at 14-15 Neither claim has any mernit

It bears emphasizing at the outsct that there 1s no fundamental difference between
Conrail’s conveyance of eight parcels of property on the Harsimus Branch to the LLCs 1n July
2005 and Conrail’s earlier conveyance of properties on the Harsimus Branch to other developers
and to the Jersey City Redevelopment Authonity. If the fact that Conrail may have made a
mistake 1n decming those lines spur track after 1t took them over in 1976 were sufficient
Justification for the STB to order reconveyance of the propertics that Conrail sold off, then the
STB would have to consider ordening reconveyance of properties that have retail establishments,
residential buildings, office buildings, and active light transit opcrations on them That
obviously would make no sensc  Therc 1s no demand for freight rail service on any of these
properties Conrail sold those properties, and the developers purchased them, in complete good
faith ' Conrail 1s not here disputing that it must now obtain abandonment authonty 1n order to
terminate its common carner obligation over these properties, but there 1s no good reason to
require reconveyance of these properties—with all of the attecndant legal and contractual
turmoil—as a condition of abandoning Conrail's common carner oblhigation to non-existent

shippers

" In contrast, the City cites a case, The Land Conservancy of Seattle and King County—
Acquisition Exemption—in King Countv, WA, Fin Dkt 33389 (served Scpt 26, 1997), where a
noncarmier had used an acquisition exemption o acquire an active jurisdictional rail line from a
railroad, ostensibly for continucd rail service, but immediately sought to abandon the ine  City
March 28 Letter at 14 Rail labor complained that the noncarner was effectively acting as a
straw man to avoid the railroad paying labor protection 1n an abandonment proceeding The STB
held that “when an acquiring noncammer mtiates abandonment proceedings within days after
consummating the acquisition of the line, and there arc no extenuating circumstances, our
processes are being abused.” Slip op. at 3 The STB revoked the exemption and ordered the line
reconveyed to the railroad, so that the railroad 1tself could seek abandonment (and be subjcct to
labor protection) Such intentional misuse of the STB’s processes 1s not present here

14



Morcover, railroads have never required a fec interest in the property underlying a freight
rail nght of way 1n order to meet theirr common carner obligation. Sce, € g, Georgia Great
Southern Division, South Carolina Central R R Co , Inc —Abandonment and Discontinuance
Exemption—Between Albany and Dawson, Ga, STB Dkt. No. AB-389(Sub-No 1X), 1999 WL
219645, at *3 (Apnl 12, 1999) (“The agency has long found that 1t 1s consistent with the
common carrier obligation of a railroad for the carrier to sell the underlying assets of a rail line
while retaining an easement that 1s sufficient for carrying out rail operations ) Conrail did not
cxpressly retain an casement over the Harsimus Branch propertics 1t sold, but the effect of the
STB’s August 9, 2007 decision was to require that a rail freight nght-of-way casement or licensc
be constructively maintained on the Embankment properties owned by the LLCs unti] such time
as Conrail obtains abandonment authonty. There 1s no need for the LLCs to reconvey their fee
interest 1n the six Embankment properties or the two non-Embankment properties to maintain
Conrail’s constructive common carner easement

This 15 a commonsense legal proposition In Columbiana Port Auth v Boardman
Township, 154 F Supp 2d 1165 (N D. Ohio 2001), a railroad sold property, including a railroad
right-of-way, to a private business No abandonment authonty was sought from the STB or its
predecessor, the Interstate Commerce Commussion (“ICC”) Id at 1170 Subsequently, a public
Park District condemned part of the property, including a segment of the railroad night-of-way,
and paid a condemnation award to the pnvate business Id at 1172 When a successor railroad
claimed the nght to operate over the nght-of-way, the Park District asserted that 1t owned the
night-of-way and sought to block rail operations Id at 1178 The court found that the nght-of-

way constituted a “linc of railroad™ that could not be abandoned without authonzation from the

15



STB, and that the Park District’s acquisition of the real estatc (like the private business’s
acquisition before 1t) was subject to an easement for rail scrvice Id at 1172-75

Significantly, at no point did the court or any party in Boardman Township suggest that
the oniginal sale of the property to the private party and the subsequent condemnation of that
property by the Park Distnct must be unwound. The court found that the railroad’s nght to
provide rail service and the STB's authonty to control the abandonment of the right-of-way was
completely protected by the railroad’s retention of an eascment.

Also significantly, in Boardman Township the form of quitclaim deed that the onginal
railroad owner had used to sell the property to the private business did not expressly retain an
easemcnt for a railroad right-of-way Rather, the quitclaim deed contained genenic language
under which the sale was made *“under and subjcct to all public streets, roads, easements and
rights-of-way, as evidenced by instruments of record or as may be apparent on the prenuses ™
Id at 1170 (emphasis m onginal) The court held that this language supported 1ts detcrmination
that the transfer of the property was madc subject to the railroad’s nght to continued usc of the
nght-of-way. 1d at 1175-76

Conrail too used quitclaim decds to transfer the Embankment properties to the LLC's, and
those quitclaim deeds were also made “UNDER and SUBJECT .to. roads, alleys, bridges or
streets .and. any easements or agreements of record or otherwise affecting the Premises,
and to the statc of facts which a personal inspection or accuratc survey would disclose " City
Pet for Dec Order, filed January 12, 2006, Exh C, App. I. The STB’s August 9 decision
determined as a matter of law that Conrail had a continuing duty to maintain the abihity to

provide rail freight service over the properties 1t sold to the LLCs That duty can be met through
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the constructive maintenance of a rail freight eascment over the property until Conrail 1s
authonzed to abandon

Finally, contrary to the City’s claim, there 1s no nced for the STB to order reconveyance
to prevent demolhition of the Embankments The City claims that because the LLC's are seeking
development permuts, with Conrail’s support, absent reconveyance the STB’s junsdiction could
be totally ignored City March 28 Letter at 14 That 1s simply untrue Under New Jersey law, a
developer 1s permutted to seek devclopment permits, including demolition permits, 1n advance of
having every permut and authonty 1t needs to proceed The permuts the developer receives
remain conditional until such time as the developer has fimshced obtaining all of the authonties—
whether local, state, or federal—it needs for a project When the City took the position that
municipal agencies did not have to process the LLCs’ applications until Conrail obtained
abandonment authonty from the Board, the LLCs moved 1n state court for an order directing the
Jersey City regulatory authorities to process the LLCs’ applications. The court 1ssucd that order
No one at any point suggested that 1f the mumcipal regulatory authonties 1ssuc those permuts that
the LLCs will be free to proceed with development of the properties absent the proper federal
authonity. The court’s order simply held as a matter of state law that the municipal agencies
before which the LLC's have permits pending must process those permits without regard to
whether Conrail has yet obtained the necessary federal authonty See Conrail’s Letter dated
Apnl 30, 2008

Conrail and SLH are both well aware that the Embankment structures cannot be touched,

so long as the Board's 2007 Decisions are 1n force, until abandonment of thc Harsimus Branch 1s
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authonzed by the Board and consummated by Conrail  After that, the City wall be free to take
the Embankment properties by ernent domain for whatever public purposes 1t desires ™
6. Request for Severance of the Hudson Street 1.T. The City suggests that the 1ssues

relating to the Hudson Street 1 T are scparate from the 1ssues relating to the Harsimus Branch
and 1t 1s “confusing” to address them 1n the same proceeding City March 28 Letter at 16 As
the City itself has pointed out, the Hudson Street I T has been completely redevcloped, and the
City has no concerns about 1ts abandonment City March 4 Letter at 2 On further reflcction,
Conrail agrees that there 1s no necd for 1t to seek authonty to abandon the Hudson Street I T 1n
this proceeding, or 1n any proceeding Conrail considered the Hudson Street I T a spur line and
no one, including the City, has ever contended otherwise Accordingly, Conrail 1s no longer
seeking abandonment authority with respect to the Hudson Street [ T

Respectfully submitted,

John K. Ennght

Associate General Counsel

CONSOLIDATED RAIL CORPORATION

1717 Arch Strect, 32nd Floor

Philadelphia, PA 19103
(215) 209-5012

¥ Under New Jerscy law, N.JJ S A 48:12-125 1, oncc Conrail has received abandonment
authonization, Conrail may not scll or convey its nght-of-way for 90 days, other than to the State
of New Jerscy, a county or municipality Conrail intends to meet this requircment of the statute
It will wait 90 days to disposc of the nght-of-way (If a pubhic use condition 1s imposed under 49
U S C § 10905, Conrail will be required to delay disposition of the nght-of-way for up to 180
days ) If no government entity secks to exercisc eminent domain, Conrail will relinquish the
nght-of-way and the LLCs will continue with their ownership of the Embankment propertics Of
course, the LLCs will still not be able to develop the properties without the requisite state and
local authonzations, and those authoritics will still be free to imtiatec eminent domain

proceedings against the LLCs.
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Robert M Jenk:
Kathryn Kusske Floyd
MAYER BROWN LLP
1909 K Street, NW
Washington, DC 20006
(202) 263-3261

Dated: January 6, 2008
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