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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 35110 

FLORIDA DEPARTMENT OF TRANSPORTATION 
~ ACQUISITION EXEMPTION ~ 

CERTAIN ASSETS OF CSX TRANSPORTATION. INC. 

REPLY OF FLORIDA DEPARTMENT OF TRANSPORTATION TO 
COMMENTS OF NATIONAL RAILROAD PASSENGER CORPORATION 

AND BROTHERHOOD OF RAILROAD SIGNALMEN 

Florida Department of Transportalion ("FDOT") hereby replies to the comments 

of the National Railroad Passenger Corporation ("Amtrak") and the Brotherhood of Railroad 

Signalmen ("BRS") opposing FDOT's motion to dismiss its related notice of exemption in this 

proceedmg.' FDOT proposes to acquire the physical assets of a CSX Transportation, Inc. 

("CSXT") line extending through Orlando, Florida (the "Orlando Line") for the purpose of 

establishing a commuter rail service known as "SunRail," and seeks a Board determination 

pursuant to Maine DOT - ACQ. ACQ. Exempt. - Maine Cenfral R. Co.. 8 I.C.C.2d 835 (1991) 

("Maine DOT") and its progeny that the proposed transaction is not subject to the Board's 

jurisdiction under 49 U.S.C. § 10901 and will not result in FDOT becommg a rail common 

carrier. Neither Amtrak nor BRS provide any persuasive reason why Maine DOT does not apply 

here or why FDOT's motion to dismiss should not be granted. 

Amtrak msists that the Board must require FDOT to indemnify Amtrak for 

Amtrak's own negligence in conducting operations over the Orlando Line, on which Amtrak is a 

tenant. Amtrak's novel jurisdictional rationale for Board intervention in such a matter - that 

' As discussed further below, Amtrak also seeks revocation of FDOT's exemption. The Board 
need not reach that issue if FDOT's motion to dismiss is granted. 



serving as a host for Amtrak trains is a "conunon carrier" function regulated under Subtitle TV of 

Title 49 ofthe U.S. Code - is expressly contradicted by the applicable statute and relevant case 

law. Amtrak's equally novel policy rationale for Board intervention - that Amtrak will face 

debilitatmg liability exposure for SunRail's operations - misapprehends Florida state law, is 

belied by similar arrangements in Florida and elsewhere where Amtrak has operated successfully 

for years, and seeks backdoor remedies that Amtrak could not otherwise achieve under its 

goveming federal statute. Amhiak may not have gotten what it wants in Florida, but that fact 

standing alone does not justify an assertion of jurisdiction by this Board where such jurisdiction 

plainly does not exist.^ 

BRS mounts a broadside attack on the continued validity of Maine DOT that 

repeats the arguments BRS had already made in several previous cases. Since the filing of BRS's 

comments here, the Board has rejected BRS's position and affirmed that Maine DOT govems in 

situations such as this. Massachusetts Department of Transportation - Acquisition Exemption -

Certain Assets of CSX Transportation, hic. Finance Docket No. 35312 (STB served May 3, 

2010) ("MassDOT"). MassDOT fiilly disposes of BRS's arguments here. 

FDOT notes who is not present in this proceeding: any of the shippers on the 

Orlando Line, service to whom is the major focus of the Maine DOT analysis. A copy of 

FDOT's notice of exemption, motion to dismiss and the accompanymg appendix (containing 

copies of the operative agreements between FDOT and CSXT) was served on all 57 known 

shippers on the Orlando Line. FDOT Motion to Dismiss at 21-22; FDOT certification letter filed 

April 20, 2009. The absence of any objections from those parties confirms (as FDOT explained 

at length in its motion to dismiss) that CSXT's exclusive retained freight easement on the 

Amtrak raises no operational issues with the intended upgrading and shared use of the 
Orlando Line, limiting its comments solely to matters of liability and indemnification. 



Oriando Line allows CSXT fully to carry out its common carrier freight obligations on the line, 

without undue interference or control by FDOT. That is the core of the Maine DOT test, and 

neither Amtrak nor BRS offers any argument or evidence that it has not been satisfied here. 

FDOT's motion to dismiss should be granted. 

I. AMTRAK 

A. Protection of Amtrak's Operations on the 

Orlando Line Under the FDOT-CSXT Agreements 

Although not acknowledged by Amtrak in its comments, FDOT and CSXT have 

made extensive provision in their transactional agreements to recognize and protect Amtrak's 

rights to operate over the Orlando Line under the current Amtrak-CSXT agreement. Thus the 

Contract for Sale and Purchase between FDOT and CSXT ("Sale Contract")^ states that CSXT's 

retained perpetual freight operating easement on the Oriando Line is "subject to the rights ofthe 

National Railroad Passenger Corporation CAmtrak') under fhe Agreement dated June 1,1999 and 

all. . . permitted supplements thereto, such agreement and supplements bemg between CSXT 

and Amtrak (collectively, the 'Amtrak Agreement') " Sale Conttact at 1-2. In addition, the 

conveyance of the physical assets of the Oriando Lme itself to FDOT is specifically "subject 

to . . . (y) the rights of Amtrak under the Amhrak Agreement " Sale Contract, § 1.01(a). The 

proposed Deed for the hransaction incorporates parallel language. B.g.. Deed at 2 ("THE 

PROPERTY IS CONVEYED EXPRESSLY SUBJECT TO: . . . (b) the rights of Amtrak under 

the Amtrak Agreement "). 

' Provided at Tab 1 ofthe Appendix to FDOT's Motion to Dismiss ("FDOT Appendix"), filed 
April 3,2009. 

* The Deed is Exhibit 4 to the Sale Contract, and was separately provided at Tab 4 of the 
FDOT Appendix. 
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The Cenh-al Florida Operating and Management Agreement between FDOT and 

CSXT ("CFOMA")' explicitly provides: 

It is understood by the parties hereto that, under its management, 
direction and control. State [FDOT] shall fumish CSXT adequate 
facilities, including, without limitation, tracks and bridges, f o r . . . 
(ii) CSXT's perfonnance of its obligations to Amtrak under the 
Amtrak-CSXT Agreement or as provided by law 

CFOMA, § 1(c). Until and unless FDOT and Amtrak enter into their own agreement goveming 

Amtrak's operations, the parties also are clear that "CSXT may modify or amend the Amtrak-

CSXT Agreement fix)m tunc to time durmg the term of [the CFOMA] and may enter into new 

agreements with Amtrak pertainuig to Intercity Rail Passenger Service, all without the consent of 

State, except as otherwise expressly provided below." CFOMA, § 3(l)(i). FDOT's consent, 

where required, cannot be unreasonably withheld, and is explicitly not required "in the event that 

such action [i.e.. an extension ofthe Amtrak-CSXT contract] is otherwise required by law " 

Id- (emphasis added). The "otherwise required by law" language is plainly a reference to 

Amtrak's rights under Section 402(a) ofthe Rail Passenger Service Act of 1970 ("RPSA") (now 

codified at 49 U.S.C. § 24308(a)), under which the Board may compel railroads to allow 

Amtrak's use of theur tracks. See also CFOMA, § 1(c), supra (FDOT must fiimish adequate 

facilities for "CSXT's performance of its obligations to Amtrak . . . as provided by law . . . .") 

(emphasis added). 

As Amh'ak notes, CFOMA contemplates that eventually FDOT and Amtrak will 

enter into their own agreement, replacing the existing Amtrak-CSXT agreonent and goveming 

^ An executed copy of CFOMA, dated as of November 30,2007, was provided at Tab 2 ofthe 
FDOT Appendix. An amended CFOMA, dated as of March 29, 2010, was submitted as 
Exhibit 3 of FDOT's March 31, 2010 letter filmg with the Board. References herein to 
CFOMA arc to the amended version, although the section numbering of the agreement has 
not changed. FDOT's March 31, 2010 letter filing explains the relatively limited changes 
that were made in the amended CFOMA. 
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Amtrak's continuing operations over the Orlando Line. CFOMA, § 3(l)(ii). But there is nothing 

in CFOMA or the other agreements between FDOT and CSXT that compels such an agreement, 

and the language of CFOMA specifically contemplates that such an agreement may never be 

reached, gee CFOMA, § 2(a)(ii) (certain compensation arrangements shall remain in place "until 

such time, {/ ever, as State and Amtrak enter into a separate agreement as contemplated in 

Subsection 3(1) ofthis Agreement ") (emphasis added); CFOMA, § 3(l)(ii) {"In the event 

that State and Amtrak enter into the Aihtrak-State Agreement, then the terms and conditions of 

this [CFOMA] shall be amended to refiect the changes arising out of or resulting from such 

agreement.") (emphasis added). Whether the contemplated FDOT-Amh:ak agreement is ever 

reached is obviously a matter within Amhak's conhrol; Amtrak's implication that it is being 

forced into an involuntary contractual relationship with FDOT is wrong. In the meantime, 

Amtrak will continue to have enforceable rights against CSXT pursuant to the existing Amtrak-

CSXT agreement to operate on the Orlando Line, and retains its rights against CSXT under 

Section 402(a) of RPSA to compel its continued use ofthe Orlando Line in the event the existing 

Amtrak-CSXT agreement expires without renewal.^ As discussed above, FDOT has explicitly 

recognized and protected those contractual and statutory rights in its agreements with CSXT. 

FDOT notes that the contemplation of an FDOT-Amhrak agreement covermg the 

Orlando Line is neither surprismg nor houblesome, since that is exactly the arrangement that 

FDOT and Amhrak reached in South Florida, where FDOT owns a rail line between West Pahn 

6 FDOT takes no position as to whether, once it acquires the physical assets of the Orlando 
Line, FDOT will be a "regional transportation authority" against which Amtrak could 
dkectly assert its Section 402(a) access rights under RPSA. See 49 U.S.C. § 24308(a). 
RPSA defines a "regional transportation authority" as "an entity established to provide 
passenger transportation in a region." 49 U.S.C. § 24102(10). It is not clear whether that 
definition would apply to FDOT. Regardless, Amhrak would retain Section 402(a) rights to 
access the Orlando Line via the retained perpetual operatmg easement held by CSXT. 
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Beach and Miami (the "South Florida Line") over which (as is contemplated on the Orlando 

Line): 1) conunuter operations are conducted; 2) CSXT provides freight service pursuant to an 

exclusive retained fireight easement; and 3) Amhrak operates intercity passenger trains. See 

FDOT Motion to Dismiss at 2, n.l. From FDOT's acquisition ofthe South Florida Line from 

CSXT m 1988^ until 1997, Amtrak's operations on the line continued pursuant to Amtrak's 

existing agreement with CSXT - just as is contemplated on the Orlando Line. Seg Agreement 

Between Amtrak and FDOT, dated as of May 1,1997 (the "South Florida Agreement"), excerpts 

attached hereto as Exhibit 1, at 1 (recognizing that, "subsequent to the acquisition ofthe [West 

Pahn Beach-Miami] Corridor by FDOT, Amtrak has continued to operate on the Corridor 

pursuant to the RPSA and its agreement with CSXT."). In 1997 - nine years after FDOT 

purchased the corridor firom CSXT - Amhrak and FDOT entered into their own agreement 

covering operations in South Florida, and that agreement remains in effect today. Sge Exhibit 1. 

As discussed further below, the South Florida Agreement includes the "fault-based" liability 

provisions (and absence of state indemnification) that Amtrak protests so vigorously now.̂  

^ Amhrak argues in a footnote that FDOT's long-standing ownership ofthe South Florida Line 
renders it a rail carrier, such that Maine DOT would not apply to FDOT's acquisition ofthe 
Orlando Line here. Amtrak Comments at 2 n.l. As FDOT has explained (FDOT Motion to 
Dismiss at 3 n.3), FDOT's acquisition ofthe South Florida Line firom CSXT- subject to a 
permanent, exclusive retained fieight easement held by CSXT - predated the issuance of 
Maine DOT by several years, and was the subject of informal consultation with Interstate 
Commerce Commission staff at that time. Apparently neither the Commission nor FDOT 
concluded that fiirther agency action was required to confirm FDOT's non-carrier status on 
the South Florida Line, and the absence of a Maine DOT-tvpe finding does not itself cause 
common carrier status to vest. It is also not the case, as Amtrak claims, that Maine DOT 
could not be applied to transactions that would otherwise be govemed by 49 U.S.C. §§ 10902 
or 11323. Seg, gjg,. State of Vermont - Acquisition Exemption - Certain Assets of Boston 
and Maine Corooration. Finance Docket No. 33830 (STB served June 8,2000) at 2. 

* FDOT has offered to enter into an agreement with Amtrak on the Orlando Line that would 
simply incorporate the terms ofthe existmg Amtrak-FDOT agreement in South Florida, to no 
avail. Seg Exhibit 2 (FDOT April 23, 2009 letter to Amtrak and excerpts of tendered 
agreement). 



Whatever the reason for Amtrak's change of heart, it hardly seems unreasonable in light ofthe 

South Florida Agreement for FDQT and CSXT to have contemplated that a similar agreement 

might eventually be reached on the Orlando Lme. In any event, until and unless Amtrak decides 

that it wishes to enter into such an agreement with FDOT, Amtrak's rights on the Orlando Line 

under its existing Amtrak-CSXT agreement are fully protected. 

B. Amtrak's Novel and Unsupported Assertion of 
STB Jurisdiction Over the Proposed Transaction 

Amtrak latches on to a contemplated future FDOT-Amtrak agreement to argue 

that, because conceivably FDOT might some day assume hosting responsibility for Amtrak's 

trams on the Orlando Line from CSXT, a "common carrier" interest is being passed from CSXT 

to FDOT that removes this case fiom the scope of Maine DOT. Indeed, this is the sole predicate 

for Amtrak's jurisdictional argument. See. e.g.. Amtrak Comments at 6 (Maine DOT does not 

apply because the proposed transaction "would both transfer and materially impair CSX's 

common carrier-based obligations to Amtrak."); Amtrak Comments at 11 ("CSXT's proposed 

line sale to FDOT would imperil the Amtrak passenger service which CSXT has a common-

carrier-based obligation to support."); Amtrak Comments at 11-12 ("CSXT appears to be 

assigning to FDOT its common-carrier-based responsibility under the RPSA to provide services 

and facilities to Amtrak This assignment of responsibility to FDOT is fundamentally at odds 

with the State of Maine requirement that all common carrier responsibilities must continue to 

reside unabated with the railroad seller ofthe line"). As discussed above, Amtrak's assumption 

that FDOT will necessarily take over Amhrak hostmg duties on the Orlando Line from CSXT is 

flawed. More fundamentally, however, its invention of a "common carrier" obligation to host 

Amtrak trains is baseless. 
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To sustain its argument, Amtrak attempts to draw a link between former Section 

401(a) of RPSA' and Section 402(a) of RPSA."* Amfrak Comments at 10. Section 401(a) 

provided for rail carriers to turn theur remainmg passenger trains (along with a payment) over to 

Amhrak, while Section 402(a) gives Amtrak "a statutory right of access to freight railroad 

l ines. . . ." M. According to Amhtik, this was essentially a common carrier quid pro quo: 

railroads could escape their common carrier obligation to operate passenger trains themselves 

(through Section 401(a)), but assumed a common carrier obligation to host Amtrak trains 

(through Section 402(a)). Amtrak's sole support for this proposition is a citation to dicta in a 

footnote in a Supreme Court decision. Amtrak Comments at 10-11. 

Unfortunately for Amtrak, the goveming statute and precedent are directly to the 

contrary. Section 401(a) was explicit: 

Upon its entering into a valid contract [for transfer of passenger 
trains to Amtrak], the railroad shall be relieved of all its 
responsibilities as a common carrier of passengers by rail m 
intercity rail passenger service under subtitle IV of Title 49 or any 
State or other law relating to the provision of intercity passenger 
service. 

45 U.S.C. § S61(a)(l) (1982) (repealed). Amhrak now wishes to claim that CSXT and other 

freight raihroads have a remaining common carrier obligation under Subtitle IV of Title 49 to 

host Amtrak passenger trains, such that a transfer of that obligation would be regulated by the 

Board under 49 U.S.C. § 10901. How that squares with a statute providing just the opposite is 

left unexplained by Amtrak. 

' Originally codified at 45 U.S.C. § 561(a); repealed. Pub. L. No. 103-272, § 7(b), 108 Stat. 
1379 (1994). 

'° Originally codified at 45 U.S.C. § 562(a); later recodified at 49 U.S.C. § 24308(a). 
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The disparity between Amhrak's position and established precedent is similarly 

stark: 

The argument that sections 401 and 402(a) are interdependent and 
that section 402(a) applies only to carriers that terminated service 
pursuant to section 401 is similarly lacking in merit. The two 
sections function separately and serve different purposes. 

Mefaopolitan Transp. Auth. v. ICC. 792 F.2d 287, 294 (2"'' Cur. 1986), cert, denied. 479 U.S. 

1017 (1987) ("MTA"). 

The Commission has long held that sections 401 and 402 operate 
independently of one another. In Penn Central-Compensation for 
Passenger Service, 342 I.C.C. 765,767-768 (1973), Amtrak urged 
the Commission to consider the economic benefit that the rail 
carrier enjoyed when Amtrak relieved it ofits obligation to provide 
intercity rail passenger service under section 401 in every section 
402(a) application to set hrackage right fees. The Commission 
rejected Amtrak's argument, however, finding that the rail carrier's 
payment to Amtrak required under section 401 provided the entire 
consideration for being relieved ofits common carrier obligation. 
Contrary to Metro's contentions, sections 401 and 402(a) are not 
interdependent. 

National Rail Pass. Coro. Anplic. Under Section 402(a). 11.C.C.2d 243, 246 (1984) (emphasis 

added), affd sub nom. MTA. supra. 

There is thus simply no basis to assert that Amtrak's access powers under Section 

402(a), or the Board's setting of terms and compensation fbr Amtrak access pursuant to that 

section, arise under the Interstate Commerce Act or implicate a common, carrier responsibility 

regulated by the Board. "It bears repeating that the Commission, when called upon to fix 

compensation pursuant to section 402(a), acts in a significantly different capacity than when 

called upon to regulate common carrier activity in the first instance." National R. Passenger 

Com. V. ICC. 610 F.2d 865,879 (D.C. Qr. 1979). 

9-
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As discussed above, of course, Amtrak retains its Section 402(a) access rights 

with respect to the Orlando Line; that is, in the event of expiration ofthe current Amtrak-CSXT 

agreement without a replacement (either with CSXT or FDOT), Amtrak could seek to have the 

Board set terms and compensation for Amtrak's continued use ofthe Orlando Line pursuant to 

RPSA. Amtrak does not mention that remedy in its Comments, for what may be an obvious 

reason: the liability provisions that the Board would impose in such a proceeding are far from 

the "no-fault" arrangement to which Amtrak insists it is entitled, and indeed not even as 

favorable as the "fault-based" provision that Amtrak and FDOT currently have in the South 

Florida Agreement and that FDOT has offered Amtrak on the Orlando Line. National R.R. 

Passenger Corp. - Applic. - 49 U.S.C. 24308fa). 3 S.T.B. 157, 158-162 (1998) 

r'Amtrak/Guilford") (requiring Amtrak fo assume Uability for all damages not arising firom gross 

negligence or willful or wanton misconduct of host railroad; "[w]e conclude tliat the liability for 

residual damages arising out of Amtrak operations is an incremental cost for which Guilford is 

entitled to compensation."). Dissatisfied with the remedy available under the goveming and 

applicable statute, Amtrak instead seeks to invent Board jurisdiction under 49 U.S.C. § 10901 to 

argue that the Board can impose Amtrak's preferred liability terms through its conditioning 

authority. Amtrak Comments at 14, n.21. That is not a relevant or permissible basis on which to 

distinguish Maine DOT, and the Board should grant FDOT's motion to dismiss. 

C. The Exaggerated Nature of Amtrak's Claims 
Regarding Liability and Indemnification 

Amtrak insists here - as h has insisted in its recent negotiations with FDOT - that 

Amtrak must have a "no-fault" liability indemnification from FDOT for Amhrak's operations 

over the Orlando Line, or else "the viability of Amtrak's intercity passenger service is 

fundamentally threatened by the transaction." Amhrak Comments at 11. Amtrak raises the 

-10-
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spectre that "Amtrak becomes a 'deep-pocket' target for any claimant which would pursue a 

claim against FDOT but for its sovereign immunity protection, and hence looks to recover firom 

Amtrak damages that appropriately should be bome by FDOT," Amtrak Comments at 13. In 

reality, what Amtrak seeks is indemnification for its own negligence, and its doomsday claim 

that it can't operate without such indemnity is belied by those instances where it does just that 

today. 

1. Amtrak Faces No Liability to Third 
Parties For Negligent Acts of FDOT 

Fairly read, Amtrak's comments give the impression that Amtrak faces huge 

liability exposures for FDOT's (or its operator's) negligent operation of commuter trains on the 

Orlando Line that collide with Amtrak trains. Amtrak Comments at 13 (Amtrak would be "deep 

pocket" for claimants unable to recover from FDOT); Id. (Amtrak would be required to 

"subsidize FDOT with respect to the latter's liability exposure growing out ofits own commuter 

rail operations."). This simply ignores the fact that Florida has abolished the doctrine of joint 

and several liability. Section 768.81(3)-of the Florida Statutes provides: 

Apportionment of damages.—^In cases to which this section 
applies [negligence cases], the court shall enter judgment agamst 
each party liable on the basis of such party's percentage of fault 
and not on the basis ofthe doctrine of joint and several liability. 

Fla. Stat. § 768.81(3). Amtrak thus faces liability only to the extent ofits own fault, and cannot 

be required to pay damages that are allocable to FDOT's or another party's negligence, even if 

that party is unable to pay the damages allocated to it. 

Under Amtrak's preferred "no-fault" arrangement, it appears that Amtrak would 

be responsible for Amtrak's own passengers in any event, regardless of who is at fault. See 

Amtrak Comments at 3 (Amtrak seeks indemnity arrangement with FDOT comparable to 
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existing agreement with CSXT, "with Amtrak bearing responsibility for injuries to Amtrak 

passengers.")." C!ombined with the absence of any joint and several liability against Amtrak for 

the negligent acts of others, what A m h ^ actually seeks in this proceeding is a Board mandate 

that FDOT must be required to mdemnify Amtrak agamst Amhrak's own negligence with respect 

to SunRail commuters. As noted above, such a requirement would be inconsistent with the 

liability terms imposed by the Board in a Section 402(a) - the proper fomm for considering such 

matters. Beyond that, it is difficult to unagine how allowing Amhrak to remam responsible for its 

own negligence is inconsistent (as Amtrak claims) with the public interest or with the "Board's 

statutory obligations to support safe operations." Amtrak Comments at 14 & nn. 19-20. 

Ultimately, Amtrak's complaint seems to be that the mere operation of commuter 

trains on the Orlando Line increases the possibility that Amtrak's negligent operations may harm 

a larger number of people. Taken to its logical extreme, that rationale would mean that, once 

Amtrak starts to operate on a line, the owner or other parties with operational rights on the lme 

are prohibited from increasing their operations without the consent of Amtrak or the satisfaction 

of whatever liability and indemnification provisions Amtrak seeks to impose. That tums the 

concept of Amtrak's statutory responsibility for the incremental costs of its operations on its 

head - instead of Amhrak's operations being a compensable burden on fhe host, the host's 

operations are considered a compensable burden on Amtrak. Amtrak apparently believes that is 

an issue that needs Congressional attention, sgg Amtrak Febmary 26, 2010 letter fo 

Congressional leaders attached hereto as Exhibit 3, but it forms no basis for an assertion of STB 

jurisdiction under fhe Interstate Commerce Act. 

" Amtrak's assumption of liability for its own employees, passengers and equipment seems to 
be the uniform practice nationwide. See Amhrak/Guilford. 3 S.T.B. at 158-159. 
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2. Amtrak Has Existing Arrangements Without the 

Liability and Indemnification Terms It Demands Here 

While Amh'ak insists that "fhe viability of Amtrak's intercity passenger service" 

over fhe Orlando Line is "fundamentally threatened" in the absence ofthe "no-fault" liability and 

indemnification terms that Amtrak demands, Amtrak has operated over FDOT's South Florida 

Line for the past thirteen years pursuant to fhe Amhak-FDOT South Florida Agreement that has 

no indemnification terms and contains the following fault-based liability provision: 

Risk of Liability. Except as provided in fhe last sentence ofthis 
paragraph, to the extent permitted by law, FDOT shall be 
responsible for any damage or liability arismg firom fhe Tri-Rail 
[commuter] operations. Except as provided in the next sentence, 
Amhrak shall be responsible for any damage or liability arising 
firom the Amtrak operations on the [West Palm Beach-Miami] 
Corridor. In the event ofan accident involving operations of both 
parties, each party (i.e. Amtrak on fhe one hand and FDOT and 
Tri-Rail on the other hand) shall bear the share of damage or 
liability caused by its negligence as determined by a court of 
appropriate jurisdiction. 

South Florida Agreement, § 7.1 (attached as Exhibit 1). Prior to entering info fhe South Florida 

Agreement with FDOT, Amtrak had operated on the South Florida Line for nine years (1988-

1997) pursuant to its existing agreement with CSXT, without separate terms goveming liability 

and indemnification with FDOT. As discussed above, Amtrak has fhe carefully-preserved right 

to sunilarly operate on the Orlando Line under the existing Amtrak-CSXT agreement, until and 

unless Amtrak and FDOT enter into their own agreement. And FDOT has offered to enter into 

such an agreement with Amtrak on essentially the same terms as the South Florida Agreement. 

See Exhibit 2 hereto. The South Florida arrangements have not "fundamentally threatened" 

Amhrak's service on the South Florida Line, which has continued imintermpted - and without 

significant incident - for more than two decades since FDOT acquired the line's physical assets. 

Amhrak has now apparently decided that what was acc^f able to it in the recent past is no longer 
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so. But that is not a "crisis" fhat jeopardizes rail passenger service or requires or warrants Board 

intervention. 

A recent report by the U.S. Government Accountability Office reviewed liability 

and indemnification arrangements relating fo commuter rail operations across the nation, 

including such arrangements between Amtrak and commuter agencies. COMMUTER RAIL -

Many Factors Influence Liability and Indemnity Provisions, and Options Exist to Facilitate 

Negotiations, GAO-09-282 (Febraary 2009) ("GAO Report"). The GAO Report confirms 

several other instances in which Amtrak has liability provisions with commuters that are 

different than fhe "no-fault" indemnification arrangement that Amh'ak insists it must have on the 

Orlando Lme. GAO Report at 51-52, Appendix III (showing Amtrak's fault-based arrangement 

with the New Mexico Department of Transportation and "combination" of no fault and fault-

based provisions with fhe Chicago-area commuter authority). Indeed, "[s]overeign immunity 

laws in New Mexico have also resulted in Amtrak's assumption of more liability than it assumes 

under some agreements with other commuter rail agencies." GAO Report at 29. Thus, the 

Florida situation is not unique even as to the sovereign immunity laws which Amtrak now strains 

to attack. And while Amtrak operates on commuter-owned lines in the Boston area under a "no 

&ult" arrangement, Amtrak covers all Uability under that arrangement. GAO Report at 51, 

Appendix ni. 

The GAO Report in its very title confirms that "many factors influence Uability 

and indenmity provisions" on the country's commuter rail systems.'^ Amtrak's situation on the 

The GAO specifically notes that "the freight railroads' business perspective influences the 
negotiation's starting position between commuter rail agencies and freight railroads." GAO 
Report at 6; see also GAO Report at 39 ("As owners of most ofthe rail infrastracture in fhe 
United States, freight railroads determine whether to allow commuter rail operations on their 
infrashructure and set the terms and conditions, includmg the liability and mdemnity 
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Orlando Line is common to other shared lines in fhe nation, including commuter rail start-ups 

dating as recently as 2006. See New Mexico Department of Transportatiqn - Acquisition 

Exemption - Certain Assets of BNSF Railway Company. Finance Docket No. 34793 (STB 

served Febraary 6,2006). Amtrak operates successfully on those lines today, and will be able to 

do so on the Orlando Line as weU. 

3. Amhtik Mischaracterizes the Nature of Florida 
State Law and Sovereign Immunity 

Amhrak apparently believes that a state agency subject to hs own state 

constitution's sovereign immunity provisions' is not qualified to be a commuter rail operator, and 

that it is the Board fhat should make and enforce such determinations. Amtrak Comments at 14. 

Such a policy conclusion would have widespread ramifications for a number of existing 

commuter authorities in fhe nation. As discussed above, where Amtrak would not be Hable for 

the negligent actions ofthe commuter agency in any event (as in Florida, where joint and several 

liability is not applicable), there is no plausible rationale for Board interference in the intemal 

workings ofthe laws of a sovereign state. 

Beyond that, however, Amtrak's pleading gives the false impression that 

passengers injured by potential FDOT negligence on the Orlando Line would be left utterly 

unprotected under Florida's sovereign immunity laws. That is far from a fair characterization of 

Florida law or the actual FDOT experience on the South Florida Line. 

As Amh'ak notes, Florida law allows for a limited exception to a state agency's 

sovereign immunity for tort liability, up to $100,000 per individual or $200,000 per occurrence. 

provisions, ofthis access."). Amhrak's repeated refrain that, as a tenant on the Orlando Line, 
it should be awarded the same liabilify and indemnification terms that CSXT - the owner of 
the Une - was able to negotiate as a condition ofthe sale ofthe line to FDOT simply ignores 
fhis reality. 

15-
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Fla. Stat. § 768.28(5). As a result of action in the most recent session ofthe Florida Legislature, 

those limits will rise to $200,000 and $300,000, respectively, effective October 1,2011. Chapter 

2010-26, Laws of Florida (2010) (amending Fla. Stat. § 768.28(5)). This provision only limits 

fhe judicial enforcement of judgments exceeding the statutory caps, not the obtaining of such 

judgments in the first instance. Thus, "[t]he sfate and its agencies and subdivisions shall be 

liable for fort claims in fhe same manner and to the same extent as a private individual under like 

circumstances, but liability shall not include punitive damages or interest for the period before 

judgment." Fla Stat. § 768.28(5). Where such a judgment exceeds the statutory limits, there arc 

two processes that are available and in fact uUlized to address valid claims. 

First, an agency "may agree, within the Umits of insurance coverage provided, to 

settle a claim made or a judgment rendered against it without further action by the 

Legislature " Fla. Stat. § 768.28(5).'^ FDOT has long-standing statutory authority to 

purchase insurance and to self-insure in anticipation of potential claims, judgments or legislative 

claims bills arising from FDOT's own negligence. Fla. Stat. § 768.28(16)(a). Florida's recent 

comprehensive rail legislation allowing the SunRail project to proceed specifically confirms 
« 

FDOT's aufhority to purchase insurance and self-insure for rail corridor liabiUties up fo 

$200,000,000. Chapter 2009-271, Section 6, Laws of Florida (2009) (adding new Fla. Stat. 

§ 341.302(17)(b)). Under CFOMA, FDOT is contractually required to purchase and maintain in 

force not less than $200,000,000 liability insurance coverage. CFOMA, § 21(b). Thus, the 

Obtaining insurance does not itself waive the sovereign immunity defense or increase the 
$100,000/$200,000 statutory Umh of liability thresholds. M. It does, however, provide the 
agency with the ability to pay claims or judgments above the thresholds where fhe 
circumstances warrant. As shown mfra. at p. 17, that is exactly what FDOT has done. 
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agency has fhe ability to settle tort claims made or judgment rendered against it based on 

negligence up to that amount.' * 

How FDOT exercises that authority is demonstrated by the experience on fhe 

South Florida Line, where FDOT has had self-retained and purchased insurance coverage 

totaling $125,000,000'^ and has settled a number of rail corridor-related tort claims over the 

$100,000 lunit. Sgg Exhibit 4 hereto (summarizing railroad incident settlements on the South 

Florida Lme of $100,000 and over). Further, in 20 years of conunuter rail operations on the 

South Florida Line, with joint track usage by Amtrak and CSXT, there has never been a fort 

claim or judgment involving FDOT or the commuter operator that has exceeded FDOT's self-

retention Uability coverage limits of $5 milUon. Nor has there ever been any instance in that 

same period where Amtrak has raised any issue as to FDOT's investigation or resolution effort 

claims in fhe corridor. 

Second, any portion of a judgment in excess of the $100,000/$200,000 statutory 

limitation not otherwise settled by FDOT in the process described above may be reported by the 

injured party directly to fhe Florida Legislature for payment in whole or in part by legislative 

passage of a claims bill. Fla. Stat. § 768.28(5). Attached as Exhibit 5 is a summary of all claims 

bills passed by the legislature during the past twelve years, as well as claims bills relating 

directly to FDOT during that same period. As shown there, the legislative claims process has 

provided substantial reUef to parties allegedly injured by the negligence of state agencies. 

"* As Amh'ak certainly knows, the Amtrak Reform and Accountability Act of 1997 lunits 
overall damages from passenger claims in a single incident or accident to a similar $200 
million cap. 49 U.S.C. § 28103(a)(2). 

'̂  Pendmg changes in fhe CSXT-FDOT agreement goveming the South Florida Line wiU 
increase this insurance level in phases to $200 million. 

-17 -
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Ultimately, FDOT understands the self-evident reality fhat the development and 

contmued success of passenger rail service in Florida requires that passengers have an ongoing 

confidence in the safety ofthe state's commuter operations, a vital component of which must be 

reasonably ensuring tunely investigation and prompt payment of just and fair commuter rail 

passenger injury or property damage claims. How states and state agencies accommodate that 

reality within the context of theur own constitutional sovereign immunity provisions is a process 

outside ofthe Board's jurisdiction, and one entitled to deference even if Board jurisdiction were 

to exist. Amhrak, certainly, has no cause to be concemed about FDOT's continued good faith 

application of fhe Florida sovereign immunity regime, where other sfate law protects Amtrak 

from liability for FDOT's negUgence in any event. There is no basis for granting Amtrak the 

reUef it seeks in this proceeding. 

II. BRS 

BRS opposes FDOT's motion fo dismiss on the basis that Maine DOT was 

wrongly decided and should be reversed. In its recent MassDOT decision, the Board considered 

such arguments at length and confirmed the continued vitality of the Maine DOT line of 

precedent. The Board found that Maine DOT was based on a permissible reading of 49 U.S.C. 

§ 10901, had been consistently followed for nearly twenty years, and was supported by important 

policy considerations. MassDOT at 4-8. The Board also rejected arguments that Maine DOT is 

inconsistent with the judicial decision in Staten Island Rapid Transit Operatmg Auth. v. ICC. 718 

F.2d 533 (2""* Cir. 1983) ("SIRTOA"): 

hi contrast with the sihiation in SIRTOA. MassDOT will not 
acquire any common carrier duty - either latent or patent - to 
fumish fireight service on any ofthe lines at issue, because it is not 
buying all of CSXT's property interests in fhe Unes. Rather, 
MassDOT is acquiring the line's physical assets only; CSXT is 
retaining a permanent rail fireight easement and with if, the full 
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duty to provide common carrier freight service on the lines. 
Consequently, although MassDOT will assume responsibility for 
maintaining the Unes at a standard that would permit both freight 
and passenger service, MassDOT would not have any duty fo 
fumish the fieight service. For that reason, the SIRTOA case is 
distinguishable, and the ICCs and Board's interpretation ofthe Act 
in Sfate of Maine has been consistent. 

MassDOT at 11-12. 

BRS was one of the opposing parties in MassDOT. and its arguments here are 

identical fo those it made in MassDOT (which was decided only days after BRS submitted its 

comments herein). The factual parameters of the SunRail project and the permanent freight 

operatmg easement to be retained by CSXT are similar in aU material respects to the project and 

easement in MassDOT. Because BRS opposes Maine DOT in general, rather than its specific 

application to this case, MassDOT fully disposes of BRS's arguments and warrants the granting 

of FDOT's motion fo dismiss. 

Fmally, while not directly relevant to the Maine DOT analysis, FDOT rejects any 

argument that fhe eight (8) BRS-represenfed CSXT signalmen currently working on fhe Orlando 

Line have not been offered ample protection in this transaction. As FDOT explained in its 

motion to dismiss, CSXT offered New York Dock-type protections to all of its potentially 

affected employees on fhe Orlando Line. FDOT Motion to Dismiss, Gibson V.S. at 5; see 

Exhibit 6 hereto (proposed CSXT-BRS agreement). All but two of CSXT's unions accepted fhat 

offer; BRS did not.'^ CSXT later offered BRS workers "flow-back" rights, which would have 

allowed the employees to retum to CSXT with their former level of seniority within 12 months 

of accepting employment with FDOT's contract operator. See Exhibit 7 hereto (CSXT 

November 24,2008 letter fo BRS with proposed agreement). BRS rejected fhat offer as well. 

*̂ The American Train Dispatchers Association also did not accept CSXT's offer. That union 
has not participated in this proceeding. 
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In November and December, 2009, during legislative consideration ofthe SunRail 

project, FDOT met with Florida legislative leaders regarding the possibiUty of further 

accommodations for the subject CSXT signalmen. Those discussions led to FDOT's 

commitment, expressed directly to the legislative leadership, to 1) remove the signal work from 

the scope of the current SunRail design-build-mainfain contract, 2) bid the signal work 

separately, and 3) require that bidders for such signal work be "rail employers" imder applicable 

federal law, such that the signalmen would be afforded "the federal protections they seek in the 

SunRail corridor." Seg December 8, 2009 letter from Stephanie C. Kopelousos, FDOT 

Secretary, to the Hon. Jeff Atwater, Florida Senate President, attached hereto as Exhibit 8. BRS 

obliquely recognizes this commitment in its pleading, BRS Comments at 6 n.3, but fails to 

indicate fhat rail labor accepted this compromise and withdrew its opposition to the SunRail 

legislation. Sec BRS Comments, Demott Declaration, Exhibit 1 (December 9, 2009 article firom 

St. Petersburg Times indicating that "[w]ith the le t ter . . . . the union withdrew its opposition to 

fhe rail legislation Tuesday afternoon."). In light of those actions, BRS's opposing presence in 

this Board proceeding is curious, as is its claim that "a prime motivation (if not the prime 

motivation) for the motion for dismissal is so fhat FDOT can purchase a line that is part of the 

interstate rail system in a way fhat FDOT and its confractors can escape coverage under laws fhat 

otherwise apply to workers on rail lines that are used for interstate rail transportafion." BRS 

Comments at 38. That, of course, is exactly the opposite of the understanding expressed in 

FDOT's December 8,2009 letter with respect to the eight BRS signabnen on fhe Oriando Line. 

As BRS notes, FDOT and BRS are in discussions regarding the implementation 

ofthe December 8, 2009 letter (BRS Comments at 6 n.3), and FDOT is committed to pursuing 

those discussions to conclusion. As BRS also indicates, BRS is now seeking commitments 
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beyond the eight existing CSXT signalmen on the Orlando Line to encompass anyone else 

performing signal upgrade constraction work on the line - upgrades fhat would not be 

undertaken (and employment fhat would not be available) but for the SunRail project. BRS 

Comments at 5 and 6 n.3. BRS's concems have thus migrated away from the protection of its 

existing signalmen on the Orlando Line to the protection of BRS's own organizational mterests 

in other contract employees who may work on the SunRail project. BRS is free, of course, to 

pursue its efforts under relevant federal labor law.'^ That is not the purpose, however, of Maine 

DOT and the Board's authority to regulate transactions under 49 U.S.C. § 10901. 

WHEREFORE, FDOT respectfiilly requests fhat the BoaM dismiss FDOT's 

notice of exemption in fhis docket as not proposing a transaction within the Board's jurisdiction. 

Respeclj 

Winian*€. Sippel 
Thomas J. Litwiler 

Fletcher & Sippel LLC 
29 North Wacker Drive 
Suite 920 
Chicago, Illinois 60606-2832 
(312)252-1500 

ATTORNEYS FOR FLORIDA 
DEPARTMENT OF TRANSPORTATION 

Dated: May 17,2010 

'̂  Florida is a right fo work state, and thus any attempt to force a BRS-representation condition 
on FDOT confracts for work on fhe Sunrail project would conflict with Florida law. Fla. 
Const., Art. I, Sec. 6. FDOT rejects BRS's claim that Florida is anti-union: that same 
constitutional provision provides that "[t]he right of employees, by and through a labor 
organization, to bargain collectively shall not be denied or abridged." M. 
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FAWPADMItllKK\AOREEMTSVAMTRAK.RR.4/2/»7 

THIS AGREEMENT Is between the National Railroad Passenger Corporation, a 

corporation organized under the Rail Passenger Service Act (hereafter referred to as 

the "RPSA"), and the laws of the District of Columbia, having offices at 60 

Massachusetts Avenue, N.E., Washington, D.C. 20002 (hereafter referred to as 

"Amtrak"), and the Florida Department of Transportation; having offices at 3400 West 

Commercial Boulevard, Fort Lauderdale, Florida 33309-3421 (hereafter referred to as 

"FDOT"). 

WHEREAS, as of April 16,1971, CSXT's predecessors eniered into an 

Agreement with Amtrak, pursuant to Section 401(a) of the RPSA, with respect to the . 

provision of services and facilities for intercity rail passenger operations, which 

Agreemerit has subsequently been amended and consolidated; and 

WHEREAS, pursuant to that certain Contracts for Installment, Purchase and 

Sale dated May 11,1988, FDOT acquired from CSX Transportation, inc. (CSXT). the 

rail lines and related facilities between West Palm Beach and Miami,'Florida 

(hereinafter referred to as "Corridor") which Agreement specifically excluded certain 

rights and obligations Including a retained freight easement and their'existing 

agreement between CSXT and Amtrak; and 

WHEREAS, subsequent to the acquisition of the Corridor by FDOT, Amlrak has 

continued to operate on the Corridor pursuant to the RPSA and its agreement with 

CSXT; and 
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WHEREAS, in accordance with the terms and conditions of the Contracts for 

Installation Purchase and Sale between FDOT and CSXT, FDOT assumed 

responsibility to negotiate an agreement with Amtrak for continued Amtrak operation; 

and 

WHEREAS, FDOT owns the Corridor subject to CSXT's retained easement for 

freight service, and has granted operating rights over the Corridor to Tri-County 

Commuter Rail Authority for local commuter passenger service, and has also 

contracted with CSXT to provide for train dispatching and maintenance ofthe Corridor 

and operation of bridges on a continuing basis, and FDOT does not directly perform 

any operations or maintenance services with respect to operation ofthe Corridor; and 

WHEREAS, the parties desire to provide for continued Amtrak operation on 

FDOT's CorrJdbr; 

NOW, THEREFORE, effective May 1,1997, the parties agree as follows: 

ARTICLE I 

DEFINITIONS ' . 

1.1 Amtrak. "Amtrak" means the National Railroad Passenger Corporation. 

1.2 FDOT. "FDOT" means the Florida Department of Transportation, Its designee, to 

which FDOT has assigned responsibility to perform services on the Corridor. 

1.3 TCRA. "TCRA" means the TrI-County Commuter Rail Authority. 

1.4 CSXT. "CSXT" means CSX Transportation, Inc. 

1.5 Passenger Train. "Passenger Train" means an Intercity passenger train 
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operated over the Corridor for the account of Amtrak. 

1.6 Corridor. "Corridor" means the Rail Une and adjacent facilities owned by FDOT 

extending from West Palm Beach to Miami, FL that Amtrak Is granted access to under 

the terms of this Agreement as further described In Article II. 

1.7 RPSA. "RPSA" means the Rail Passenger Service Act (49 USC 24101 et..SBa). 

including amendments that may be made during the term of this Agreement. 

1.8 Freight Service. "Freight Service" means rail freight service operated by CSXT 

or any other railroad on the Corridor. 

1.9 Commuter Service. "Commuter Service" means commuter rail passenger 

service operated by TCRA on the Corridor. 

1.10 Intercity Rail Passenger Service. "Intercity Rail Passenger Service" means rail 

passenger service operated by Amtrak on the Corridor under the terms of this 

Agreement. 

ARTICLE 11 

DESCRIPTION OF CORRIDOR 

The Corridor consists of the rail line, structures, signals, signal systems, 

switches, crossovers, Interlocking devices and related rail facilities, including stations 

owned by FDOT extending from West Palm Beach to Miami, FL, from Mile Post 965 to 

Mile Post 1040.1. CSXT currently dispatches trains, maintains track and signals and 

communications and operates and maintains bridges used In the operation of 

commuter, intercity and freight rail service over the Corridor. TCRA has been 

delegated by FDOT the responsibilities of operating commuter services over the 
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arising of such controversy, unless the arbitrators shall make a preliminary ruling to the 

contrary. 

Section 6.4. Cost of Arbitration, Each party to the dispute shall bear the costs and 

expenses Incurred by it In connection with such arbitration, Including the cost of the 

arbitrator appointed by It, and both parties shall share equally In the costs and 

expenses attributable to the services of the third arbitrator. 

Section g.5. Enforcement. Upon failure of a party to comply with an arbitration award 

issued pursuant to this Article, the other party may refer the matter to a court of 

competent jurisdiction for enforcement ofthe said award. 

ARTICLE v n 

RISK QF LIABILITY 

Section 7.1. Risk of Liability. Except as provided In the last sentence of this 

paragraph, to the extent permitied by law, FDOT shail be responsible for any damage 

or liability arising from the Tri-Rail operations. Except as provided In the next sentence, 

Amtrak shall be responsible for any damage or liability arising from !he Amtrak 

operations on the Corridor, in the event of an accident Involving operations of both 

parties, each party (I.e. Amtrak on the one hand and FDOT and Tri-Rail on the other 

hand) shall bear the share of damage or liability caused by Its negligence as 

determined by a court of appropriate juiisdiction. 

14 
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Flonda Department of Transportation 
CHARLiB CRIST 605 Suwonnee Street STEPHANIE C. KOPELOUSOS 

^o^BRNOR Tallahassee, FL 3239.9-0450 SBCRETARY 

April 23,2009 

Joseph M. Boardman 

President and Chief Executive Officer 

Amtrak 

60 Massachusetts Avenue, Northeast 

Vl/ashlngton, DC 20002 

Subject: Central Florida Rail Agreement 

Dear Mr. Boardman, 

I am writing to apologize for missing our teleconference this past Monday. We are in the last weeks of 

our legislative session and my presence was required at the Capitol. Because i appreciate the need to 

move forward and achieve an agreement on the SunRail corridor, I asked my executive team, including 

Assistant Secretary Kevin Thibault and General Counsel Alexis Yarbrough to attend In my absence. I was 

disappointed to hear that you refused to speak with them. 

When I last spoke with your team, Amtrak demanded that we provide no fault Indemnification in the 

Central Florida Corridor (SunRail) "just like Amtrak has tn South Florida on TriRall." We explained to your 

team that Amtrak does not have Indemnity in South Florida and read the contract language to them 

over tbe phone. We further explained that the Department is not legally authorized to give Amtrak 

Indemnification and that the Legislature has no appetite fbr any broader Indemnity authorization 

beyond existing freight railroad owners. We then asked to be advised quickly whether the 

indemnification was a deal breaker so preparations could be made to use another yard If we could not 

reach agreement. Your team said they would check with the board and get back to us. 

To date, we still have no response from Amtrak. As such, I am enclosing an executed agreement which 

includes not only the exact same liability language we agreed to in South Florida, but also includes 

substantially the same terms on most other material Issues present in the two corridors. I am hopeful 

that Amtrak will see the wisdom In moving forward on this agreement and execute same. We look 

forward to working with you. 

Sincerely, 

Stephanie C. Kopelousos 

Secretary 

Enclosures 

www.dot.state.fi.us -̂  ©BECWXEOPAIW 
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THIS AGRl^MBNT (hereafter refened to as "Agreement") is between tiie National 

Railroad Passenger Corporation, a corporation organized under tiie Rail Passenger Service Act 

now codified at Titie 49 US Code Section 24101 etaeg. Oiereafter refbnesd to as tiie "RPSA"), 

and fhe laws of tiie Dishict of Columbia, havbig ofiices at 60 Massachusetts Avenue^ N.B., 

Washington, D.C. 20002 hereafter re&ixed to as "Amtoak"), and the Florida Department of 

TransportMion, having ofRoes at 719 Soutii Woodland Boulevard, Deland, Florida 32720 

(hereafter refened fo as "FDOT"). 

WHEREAS, FDOT intends fo purchase ih>m CSX lYansportation, Inc. C'CSXT"), tiie 
I 

rail lines and related fiicilifles between Deland and Poinciana, Florida Oiereinafter referred to as 

. "ConidoO pursuant to an agreement under which CSXT retains a J5«ig!ht easement; and 

WHEREAS, as of June 1,1999, CSXT entered uito an agreement witti Amtrak. pursuant ^ 

to the Rail Passisnger Service Act (49 USC 24101 st. seq.). including amendments tiiat may be 

made during fhe term ofthis Agreement Oiereafttt refenred to aa "RPSA")i with respect to the 

provision of services and fiicilities for interoity rail passenger operations by Amtrak (hereafier 

referred to as "Ihteicity Rail Passenger Service"), inoludi^ such operations on tiie Conidor, 

which agreemmt has subsequently beoi amended and is also retained by CSXT in tiie pmohase 

agreemmt witii FD01>, and 

WHISEIEAS, CSXT, in its agreements witii FDOT, has acknowledged tiiat FDOT may 

negotiate an agreement witii Amhrak fi>r operation of fotecdty 1^1 Passenger Service ovor tiie 

Conidor, following execution of which Amtrak's said CSXT agreement relating to such service 

over fhe Corridor would expire; and 

WHEREAS, FDOT intends to operate commuter rail passenger service on tiie Corridor 

Ciereinafler refbned to as "Commuter Rail Service"); and 

WHEREAS, Amhnk's service on tiie Corridor remains subject to tiie requiremmts ofthe 

RPSA; and , 
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WHEREAS, tile parties acknowledge that, for tiie Transition Period following Closing, 

FDOT will be engagmg in inftashuohire projects on the Corridor and' 

WHEREAS, tiie parties fiulher acknowledge that, during tiie Transition Period, there will 

be delays in h:ain operations as well as cancellations of Amtrak sorvice; and 

WHEEIBAS tiie parties have negotiated tiiis Agreement to provide for continued Amtrak 

operation of Intercity Rail Pass^iger Service on the Corridor; 

NOW, THEREFORE^ effective upon FDOl^'s ownership of tiie Conidor C'Closing"). tiie 

parties agree as follows: 

ARTICLEI 

DEFINITIONS 

1.1 Amtrak. " A m b ^ " means the National Raihoad Passenger Coiporation, its successors 

1.2 EDOT. "FDOT" means tiie Florida Department of Transportation and/or FDOT's 

successor to which FDOT has assigned responsibility to'perjfonn Commuter Rail Services on tiie 

Conidor. Successor, as used herem, includes tiie Commission. 

1.3 Commission. "Commission" means tiie Central Florida Commuter Rail Commission 

created pursuant to Section 163.01, Florida Statotes. 

1.4 CSXT. "CSXT" means CSX Transportation, hic., a Vh-gmia corporation, 

1.5 Amtrak Train. "Amttak Train," which includes Amttak's Intercity Rail Passenger 

Service operated on tiie Conidor, means an interdfy passenger ttam operated over fhe Corridor 

by or fbr fhe account of Amtrak. 

1.6 Corridor. "Coxridot" means tiie rail line and related fiioilities, described in Artiole H 

below, between Deland and Poinciana, Florida. 
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otiierwise resolved. The decision of a majority of the arbittators shall be jSnal and conclusive 

between tiie parties. . 

Section 6.3. Pending Resolution. 

Unless otiierwise specificaliy provided in other sections of tiiis Agreement, while sueh 

arbihration proceeding is pending, tiie busmess, tiie operations to be conducted, tiie physical plant 

to be used and tiie compensation under this Agreement to tiie extent that they are the subject of 

such oonttoversy, shall continue to be bansacted, used and paid in tiie manner and foim existing 

prior to the arising of such conttoversy, unless the aibitiators shall make a prelmunaiy ruling to 

tiie contrary. 

Section 6.4. Cost of ArMtratlon. 

Bach party to the dispute shall bear tiie costs uid expenses incurred by it in connection 

witii such arbibation, including the cost ofthe arbihrator appointed by or fin* it, and botii parties 

shall share equally in all other costs and expoises, including those attributable to the services of 

the third arbitrator. 

Secttpn6.S. Enforcement 

Upon ^ l u r e of a party to comply witii an arbitration award issued pursuant to tiiis 

Artiole, tiie other party may refer tiie matter to a court of competent jurisdiction for enforcement 

ofthe said award. 

ARTICLE Vlt 

RISK OF LIABILITY 

Sectton 7.1. Risk of Liability. 

Except as provided in tiie last sentence of tiiis paragraph, to the extent permitted by law, 

FDOT shall be responsible for any damage or liability arismg fiom tiie Commuter Rail Service. 

Except as provided in tiie next sentence, Ambak shall be responsible for any damage or liability 
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arising fixim tiie Amhrak operations on the Conidor. In the event of an acddent involving 

operations of botii parties, each party (i.e, Amtrak on tiie one hand and FDOT on the other hand) 

shall bear the share of damage or liability caused by its negligence as determined by a court of 

appropriate jurisdiction. 

ARTICLE VIII 

GENERAL 

Section 8.1. Information. 

Either party to this Agreement shall have the right to inspect the books and records of tiie 

other party pertaining to the perfonnance of fhis Agreement hi accordance with Section 5.6 

hereo£ Amtrak shall have the right upon reasonable conditions and notice to examine all or any 

part ofthe Conidor at its own expense. Amtrak and FDOT shall make available any exiathig 

reports pertaining to tiie opeiation and mamtenance of the Corridor that are necessary for the 

adminisfantion and application of tiie provisions ofthis Agreement. 

Sectlott8.y. Contract Administration. 

Tlie following Individuals are appointed by FDOT and Amtrak as Contract 

Administrators. The Contact Administiators will be responsible for coor^ating activities 

between FDOT and Amttak and for ensuring the performance by FDOT and Amtt»k, 

respectively, of tiiek obligations under this Agreement: 

FOR FDOT: Alan Hyman, Dkector of Transportation Operations, 719 S. Woodland 

Boulevard, DeLand, Florida 32720, (386) 943-5477 

FOR AMTRAK: 

Notifloation of any change in the Contiact Administtafor for either party shall be made in 

accordance with Section 8.7. 
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This Agreement shall become effoctive on tiie Closhig and r«nahi In effoot for a period 
I 

of five (5) years, and shall continue in effoct thereafter unless termhiated by eitiier party by 

providing twelve (12) months written notice^ 

Se^tt9)a8.^Q. fflglhty y^pery^, 

Subject to tiie terms ofthis Agreement, FDOT apeoificaUy reserves all powers and rights 

witii respect to fhe Conidor as it would have if Amtiak were not operating on tiie Corridor. 

Section 8.11. Relationship of Parties. 

Ll rendering any service or m fumishuig any equipment, materials or supplies hereunder, 

FDOT is acting solely pursuant to tiiis Agreement with Amtrak and not hi any other capacity. 

IN WITNESS WHEREOF, Amttak and FDOfl have caused tills Agreement to be duly executed 

by their respective officeis thereunto duly authorized. 

NATIONAL RAILROAD PASSENOER 
CORPORATION 

By_ 

Date 

FLORIDA DEPARTMENT OF 
TRANSPORTATION 

By ^ A \ g - ^ 

Noranne Downs, Disttict Five Secretary 

Date 4lt^.(fy 

Amttak - Approved aa to Form: 

By:. 

FDOT - Approved as to Form: 

NAME: 

TITLE: 

NAME: 

TITLE: 
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NATIONAL RAILROAD PASSPNOHR CORPORATION 
60 MnSfRtlnntltt Avenw, H i WMlilnglon, llC 20002 

(el 202 90°fi,)gS0 lax 202 <106.20S0 

A A / I T R A K 

Juopl i H. Boar^miin 
Pmlclent and Clilof Excuillvc Offfttr 

W^tff^ 

Febraaty 2S, 2010 

Honomble John D. Rootefblfer, IV 
amir 
CotninitteD on Commerce, Soienoe 

and Transpoitation 
United States Seiiato 
254 Russell Senate Office Building 
Washington, DC 20510 

Honorable Kay B a i l ^ Hutchison 

Committee on Commerce^ Soienoe 
and lYRnsportatlon 

United States Senate 
560 Dh-ksen Senate Office Building 
Washington, DC 20510 

Honorable JamesL.' Oberstar 
Chair • 
Committee on Transportation end Iiif)«stnicture 
U.-S. House of Representatives 
2165 Rayburn House Office Buikiing 
Washington, DC 20515 

Honorable John L. Mica 
Ranking Member 
CofflffliftBe on Traitsporlation and hiflastrnotiire 
U.S. House of Represenfaflves 
2163 Raybum House Oflflce Building 
Wast i ln^n,DC 20515 

Dear Chairmen Rookefbller and Oberstar and Ranking Members Hutchison and Mica; 

I nm writing in my capaoi^ as PnMident and Chief Bxeouttve OfUcer of Amtrak to bring to your attentfon 
a set of problems that is emeiglng as a algnlfloant obsiaple to the improvement of existing passenger rail 
seivice and the development of new. Including hlgli speed and interol^ ooirMor, passenger rail service in 
fhe United States: tiie abiiify of railroad ownera and passenger rait servfee operators*>bat6goi'Ie8 which 
increasingly (flohide states, local or regional public authorlfles-to oome to reasonable, iialr, efiloient, and 
fisoatly iwponsible risk or liabilily allocation agreementa sufflolent to protect the traveling public, 

The core ofthe problem is the unwillingness or inablli^ of a growing number of entities, including states 
and other publio bodies, to enter faito the'kind of agreements for risk allooation described above and/or to 
purohase insurance at all or at sufiloicait levels in many oases because of sovereign immunity and/or 
related atafe law limitations on such actions by publio ageneles. Those dlffloult and to a great extent 
struotitfal obstacles combined with a raiuctance on behalf of railroad operators to abandon their 
longstanding liabilily mrangements with other operators oa their Unes make it nearly Impossible to come 
to rational and foir agreements titat proteotthe interests ofthe traveling public. 
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A M T R i O l K 

HoHoivbkJohnlX Hoek^Hor, IV 
Honorable JamwL Obemxr 
Honwtble Kt^ Balt^ Hulehbmn 
IfonomblB John L Mtea 
Febnuiiy 3/1,2010 
Page 2 

Moreover, the attitude fh>ffl a number of private parties and state entities alike soeins to be fliat Amtrak, In 
significant part because of Its fbdemi fiinding, should.asstime flie greater share of risk or liability. If tiiat 
approaoh were permitted, Amtrak would bear liabili^ risks and associated costs attributable to en 
Individual state's oommuter rail operations, and be forced to pass such liabilily costs on to fhe federal 
taxpayers and other states that ftind Amtiak'a state-supported services. Moreover, Amf rakfs Inderal 
appropriations are not nearly sufflcient to establish what would essentially be an insurance risk pool for 
railroad operations over which It has uo control. 

Nothing olarlfles tiie policy issues hero better than the current diffloully we face'as tiie State of Florida 
• seeks to purohase a CSX rail line in Centtal Florida and begin operation ofits new Sunrail commuter 

service. We are seeking the same protection fbm the Stste of Florida and any state^ponsored operator of 
oommutw' service oh this 61-mile line that we have when we operate on a private railroBd line and-fhat we 
ei^oy on this line now white owned 1^ CSX. If Amtrak continues toopetato seivice on this 61-mile rail 
line after Florida oloses on Its purohase ftom CSX» it exposes the oltiziens of California, Washington, and' 
New York to paying for personal Injiiiy claims hy Sunrail ooinmutor passengen. In effect the Sfate of 
Florida la seeking to transfbi- liabilily exposuiv to Amtrak, and Its odicr slate and federal paitnere, for the 
liability costs associated with Florida's liew commuter service. 

Tiiese issues are not new, but flioy are growing in dimension with fhe appearanoe of new entitles, 
including slates and other public entities refbned to above, as railroad owners and n i l service oporetora, 
and tiiey threaten fhe Improved and new nattenal i^l service program onvlsioned by tiie Passenger Rail 
Investment and Improvement Aot of 2008, accelerated by the Recovety Aot Oindlng of tlie PRIIA grant 
programs. 

Nor ara tiiese problems uoftmillar to CoitgrMs. The concern of Members over liability allocation issues 
In the proposed sale of a fteight line In Messachiisetla to the state's transportation authoiity and similar, 
proposed f ransaof Ions and problems elsewhere led Congress to direct the GAO to examine and report on 
these issues Involving commuter rail. TbeQAO'a repoitofFebraaiy 2009 about this set of issues— 
entitled "Commuter Rail ~ Many Factors Influence Liability and Jndemnlly Provisions, and Options Exist 
to Paellilate Negotiations"—lllusttafes the complexities and challenges of risk allocation among railroad 
ownera and rail passmger service operatora generally. 
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Honorable John D. /lock^Uer, IV 
NaiumibhJimmiL.Obavtm' 
Honorable Kn^ Bal l^ HutditaoH 
Honomble John j * MIta 
Piehimiry26,20IO 
Pttgg} 

Historically, all passetigei' rail seivloos in the United States were provided by privafelyownod railroads 
that operated overran lines t l i ^ owned, inaintained, and dispatohed. In the event ofan acoldent 
athibutablo to negligence in titex)peiation of trains or maintenance of tracks, ii\Iui«d passengers could 
seek compensation In court. Since tiie track owner and train opeiMor were almost always die same' 
railroad, and that railroad was a private corporation, fhei« was generally littie doubt about who was at 
fkult, and no statetory impediment to requiring the railroad to oompensato ii\}urad paities. 

rrha oroatten of Amtrak, which assumed tho private railroads' responsibility for .Intercity passenger rail 
.service iri 1971, did not nuitwially change that equation. Since the Rail Passenger Service Act specified 
that Amtrak was not an agency of tiie federal government, Amtrak did not have sovereign immunity fhat 
limited or precluded Its payment of compensation to passengers or othoi's ii^ured as result of its 
operations.- Amtrak and nearly atl ofthe "hostrailroada" that provide tracks and services for its ttains 
entered Into ''no fbul^ liability appoitioomenf/ Indemnity agieemenfs, still in effect today, that specify 
which party Is responsible fbr paying various types of claims, and require fhe party itisponsible for a 
particular claim to indemnity tiie other party. 

The gtx>wlng role of states and other thlitt parties in commuter and Interoity passenger rail service has 
created liability Issues (hat have been more diflrioult to resolve.' Vls-a-vIs Amtrak, the problem Is ti-amed 
up In the context of the authoiity Congress explloltty gave it In tho Amtrak Refonn and Accountability 
.Act of 1997,49 II.S.C. seo. 28103 (b) ''[a] provider of railroad transportation mty enter into contraofs tiiat 
allocate financial responsibility for olalina." Legislative history demonstrates that this provision was to 
make clear that Amttak—then flie only non-commuter passenger rail provldep^ould enter into risk -
allooation agl^menfa to limit Its liability and also eliminate much litigation and, thus, iransaotion costs 
oyw responsibility. Ironicaltyi states that have sought to provide rail transportation have run Into tiiose 
same roadblocks to reaching agieement wldi Amtrak with tiie result that Amtrak's liability exposure, and 
thus federal tax doltars may be hugely increased. But eveii where Amtrak Is not in the picture, these^ 
liability Issues, matty of which are associated with states* sovereign Immunity, constitute both a nu^or 
pivblem for rail passenger protection and amtdor impediment fo the development and expansion of 
passenger rail service contemplated by the Passenger Rail Investment and hnprovemotit Aot of 200B 
(PRUA), as states acquiring rail lines play a much greater Aitere role in fhe development of interoity and 
hlgli-speed rail service, 

A A / I T R A K 
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A A A T R A K 

ftonoivbktMmD.Roek^ll«r, If' 
Honorable James L Obrnvlar 
Hmoivble Kay Baff̂  Hulehfttm 
Honorable Jofm L Mtoa 
Februaiy3(,20JO 

i4 

State ownership of rail Ihies and state operation (diraotty or throiigli oontractors) of passenger rail sei'vlceo 
means that states are increasingly becoming i«sponsibIe for rati line maintenance, dispatohing and train 
operations fonnerly performed by private corporations. The resuh is that accldente Involving state* 
operated or publio agency-operated trains and accldenta that occur on state-owned rail lines will often be 
caused by ihotors within tlie state's control 

However, state9<-unlike private oorporationa and Amfrak-liave sovereign immunity that Is derived ftom 
both foderal and state law. State sovereign Immunity laws limlt-and in some oases, may preclude 
entlrely-rail passengera fVom obtaining compensation ftom a state for Ii^jurles or deaths resulting from 
n^Ugenoe by the state or Ita rail contractor. These laws have also prompted assertions by some states 
that they cannot enter Into agreementa allocating liability among rail line usera-sudi as fhe no-fauit 
arrangemente iiuoiporated In nearty all Aintrak-host railroad agreementa, or agreementa regaidlng 
liability for their operations over Amttak's Noitlieast ConidoiHind that liability apportionment 
agi«ementa with Amtrak to which they are already partlea cannot be enforoed against them. Unoeitalnty 
reprding who will be ivaponalbie for compensating Ii\jured parties is exacerbated by the &cta that 
sovereign immunity laws are diflbrenf in evety state, and that a state agency can deolare-^ /* a rail 
accident ocours-thatthe liability apportionment provisions in an agreement, under which it has operated 
under for many yeara, are unonforoeable. 

Clearly this issue is complicated and a solution Is not obvious, For example, I do nottiiink it is generally 
known tiiat the hostrailroada and Amtrak have eonfraotoal "no-fliult" indeninity agreements under which 
they Indemnify each other fai the event ofan acoklont. Witii that hlsforioal background for allocating 
liability and Ita costa, we now see public entitles^ suoh as .the State of Florida, reflising to enter into or 
honor suoh agreementa based on thehr olalms of sovereign immunity, even though tltey are assuming a 
historically private rote by purehasing and operating a rail line. 

To date, tiiese ohallenges fo i^easoiiabie liability allocation agreementa have had the-followiug 
consequences: (I) litigation In court or befbre regulatoiy agencies; (ii) In a few casea, amendment or 
reform of state constitetional or sfatofoty prohibitions or Ifanitatioiu; and In a number of instances, a 
complete Impasse to a passenger rail service program moving forward. These resourees—or lack of 
same—are unacceptable In terms of both time and cost. Parties simply cannot litigate, conduct yean long 
negotiations efforts In state houses across the oounby or foil. If PRIIA is Indeed fo serve as the launching 
platform for tiie development of new Interoity passenger rail corrldoi' programs and to Introduoe high-
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A A A T R A K 

Honorable John I), Roek^ler, IV 
Honorable Jaima L Obwalar 
Honmvble K<fy Boltey Hulebbtw 
Honorable John L Mlea 
F«brttwy26,20IO 
PagaS 

speed rail bq'oiidtiieNBC, we must develop a rational global approach to liability allooation that can be 
molded to evety context and arrangement. 

Amtrak recognizes that there are no eaay solutions to Hie Increasingly diffioalt liability issues assoolated 
with expanded passenger rati oporottena, and the increased Involvement of states that triggera sovereign 
immunity issues. Nor Is there a single answer tiiat will solve the multiple issues Involved, which Inolude 
sovereign immunity; uncertainty about the enforoeability of liability apportionment agreementa; and • 
inoreaaed juiy awanb diat have raised liability exposure and the costa of purohasinginsuranoe. However, 
unless solutions are developed, the mans ion of passenger rail aervloe fhat both Congress and the 
Administration have decided as an important policy directive will be delayed; will be more expensive 
because of expenditures for litlptlon. Insurance, and otiier costa that produce no publio benefits; and may 
ultimately be tiiwarted. 

The 2009 OAO report identified a number of potential solutions to some of tiiese issues. Tliey Include the 
opproooh, inoorporated in the Price-Anderson Act (42 IJ.S.C. 2210) that govems liability foi- nuolear 
power planta, of requiring all passongtf rail operatom to maintain specifled levels of insuraiioe coupled 
with a process under which the fbderal govemment could provide Ainding should olalms. exceed tiie 
required Insurance coverage. Another alternative would be legislation requiring that rail line sales to state 
agencies, and grants to states fbr capital Investments in commuter, passenger and high-speed rail, or 
which become operatora of any suoh service, be conditioned upon die state's assumption of appropriate 
liability, and Indemnification obligation^ and any walvera or modifications of state laws needed to make 
tiioae obligations enforeeable. 

. Amttak stands ready to work with Congress and other stakeholdera to develop approaolies to address 
these orltlcal liability related Issues. We are currently engaged In efforts to. Identity potential solutions 
and will share our recommendations with your committees as they ai« developed. 

Slnceroly, 

seph H. Boardman. 
President andChl^Exeouftve Officer 
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SUMMARY OF CLAIMS BILLS 

FLORIDA LEGISLATURE 

1998-2010 

Year 

2010 
2009 
2008 

2007 

2006 

2005 

2004 
2003 
2002 
2001 
2000 
1999 
1998 

No. Filed 

32 

31 
34 
36 

30 
22 

26 
32 
42 

45 
19 
28 
35 

No. Paid 

6 

5 
10 

13 
0 

0 
5 
12 
23 

* 2 
9 
13 

27 

Amt. Paid 

$3,242,186 
9,150,000 

14,500,825 

23,667,882 
0 

0 
9,374,937 

5,088,410 
25,870,884 

5,555,347 
17,002,500 
13,909,784 

28,844,468 

(950,000 X 9 more years) 

(1 vetoed; 760,000 x 9 more years) | 
• 

SUMMARY OF CLAIMS BILLS 

FLORIDA LEGISLATURE 

FLORIDA DEPARTMENT OF TRANSPORTATION 

1998-2010 

Year 

2010 
2002 
2002 
2002 

1999 

1999 
1998 

1998 

Bill No. 

512 
S82 
S16 
S14 

514 

320 
52 

528 

Plaintiff 

Hall, Stephen 
Avendano, Alba Luz 
Baucco, Patsy 
Mclntlre,BlllleJo 

Alls, Trey Anthony 

Baker, Patricia D. 
Kelly, Alto, Estate 

Roster, Frank 

Defendant 

FDOT 
FDOT 
FDOT 
FDOT 

FDOT 

FDOT 
FDOT 

FDOT 

Amount paid 

$388,000 
800,000 
550,000 

1,000,000 

1,775,000 

443,224 
1,400,000 

4,600,000 

Type of Claim 

Automobile accident 
Automobile accident 
Automobile accident i 
Automobile accident 
Negligent design bridge 
grating 

No security at rest areas 
Automobile accident 
Negligent design of 
roadway 
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9043591899 
5:12;93p.m. M-23-2008 3/12 

Agreement 15*048*06 

Agreement Between 

CSX Transponaiion, Inc. 

and 

, hs Employees Represented by the 

Brotherhood of Railroad Signalmen 
(Fonner SCL) 

WHEREAS, CSX Transportation, Ino. intends to sell to the State of Florida its 
line of railroad between Deland, Florida (at or near milepost A749.7) and Poinciana, 
Florida (at or near milepost A814.]) to become a rail commuter conidor for Central 
Florida; 

WHEREAS, the State may also purchase CSXT's tine o f railroad between 
Hfaleah, Florida (at or near milepost SXH 36.7) and Homestead. Florida (at or near 
milepost SHX 67.(0 <"<>' commuter operations; 

WHEREAS, CSXT previously sold to the Sfate its line of railroad between West 
Palm Beach and Miami, Florida ibr use as a rail commuter conidor; 

WHEREAS, CSXT has or will retain an easement for the provision of rail freight 
service over lines purchased or to be purchased by the State; 

WHEREAS, the State plans to assume responsibility for the maintenance of and 
dispatching of trains over lines of railroad it has acquired or will acquire from CSXT; 

WHEREAS, as a result ofthe acquisition by the Slate ofthe line twlween Deland 
and Poinciana and the line between Hialeah and Homestead and the assumption by the 
State ofthe responsibility for maintenance and dispatching on its line between West Palm 
Beach and Miami (hereinafter the "Transactions"), CSXT will abolish positions and 
establish new positions; 

WHEREAS, CSXT gave notice ofthe Transactions to the Organization; 

WHEREAS. CSXT and the Organization (hereinafter "Parties") desiro to reach an 
agreement addressing these Transactions and the effects, if any, on employees 
represented by the Organization from the Tlnansactions. 
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NOW, THEREFORE, IT IS AGREED THAT THE PARTIES HAVE REACHED 
THE FOLLOWING UNDERSTANDINGS REGARDING THE TRANSACTIONS. 

1. The Parties agree that economic protective beneflts equivalent to those contained 
in Article I ofthe New York Dock employee protective conditions will be provided to 
any employee vAm was working on the line on the day ofthe Transaction, which applied 
to that line, and who is detemiined to be displaced or dismissed as a resuh of that 
IVansadion. In addition, such employee protective benefits will be provided to any 
employee whp wa» working on the line on the day if t>ie Transaction and who was 
displaced by the Transaction. The Parties tiirtiier agree diat the equivalent economic 
protective benefits provided by this Agreement are limited to those contained in the 
standard New York Dock conditions as imposed and imeipreted by the Surface 
Transportation Board and supersede prior course of dealings, interpretations or prior 
agreements regarding the application ofthe Condition on CSXT. 

2. In order that the provisions ofthe first proviso set forth in Article I, Section 3 of 
the New York Dodc conditions may be properly administered, each employee determined 
to be a "displaced employee*' or "dismissed employee" within the meaning ofthe New 
York Dock conditions, which definitions are incoiporated into this Agreement, who is 
also otherwise eligible for protective benefits and conditions under some other job 
security or other protective conditions or arrangements shall, within thirty (30) days after 
having established "displaced" or "dismissed" status, elect between the benefits under 
such other arrangement and this Agreement. 

3. This Agreement shall fblfiil the requirements for effocts bargaining under the 
Railway Labor Act relating to these IVansacttons. This Agreement also permits CSXT to 
abolish and/or establish positions and/or transfer employees to efftct these Transactmns. 
Further, this Agreement also fhlflUs the requirement^ if any, for an agreement governing 
the implementation and effocts or impacts of the lYansactions upon employees 
represented by the Organization, whether such requirements arise under the ICC 
Tennination Act or any other law; regulations or decisions ofthe Surfice Transportation 
Board, Oepaitment of Labor, or any other agenoy; or any applicable collective baigaining 
agreement. 

4. The Organisation agrees that It will not oppose nor raise any objection to any of 
the Transactions In any way or In any fonmi, including, whhout limitation, by filing or 
progressuig a claim or grievance under any collective baigaining agreement, threatening 
or engaging in a work stoppage of any kind against CSXT, or seeking to enjoin any ofthe 
Transactions. The Parties recognize that a breach of this provision would cause 
irreparable injury to CSXT and further agree to its enforcement of this provision by 
emergency injunctive relief upon application by CSXT. 

5. This Agreement is intended to address the Transactions and the effocts. if any, on 
employees from the Transactions and to be a foil and final settiement. The Parties 
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therefore agree that neither will serve a Section 6 notice or other bargaining proposal 
seeking to amend or char̂ ge the terms ofthis Agreement. The Parties ftirther agree that 
any outstanding Section 6 notice or bargaining proposal which could relate to any ofthe 
Transactions is withdrawn, but only as to these Transactions. 

6. Any dispute concerning the application ofthis Agreement is a minor dispute and 
Is subject to tbe exclusive dispute resolution procedures ofthe Railway Labor Act. 

Signed at . _,this day o f . ^2006 

BROTHERHOOD OF RAILROAD 
SIGNALMEN: 

CSX niANSrORTATION, INC.: 

R. G. Demott; Qmenl Chairman Jim H. Wilson. Director 
Labor Relations 

Approved 

F. B. Misott, Vice President 

55 



EXHIBIT 7 

56 



12/08/2008 11:06 FDOT GENERAL COUNSEL •» 613122522400 NO-326 13005 

^ M ^ w p Labor (halations Oep8rcn\enc 
• ^JlK IT. 5CXD Wfeter Streec. J-4B5 
^P^W»B Jacksonville. FL3S20S 

TSANSPOBXmON 

N.V.Nilnul.Diie:iur 

Certified Mail Retum Receipt Request No. 7006 2760 00012183 2452 

November 24,2008 

File: 1423 
Central Florida Transaction 

Mr. R. G. Demott, General Chainnan 
' Brotherhood of Railroad Signdmen 

P. 0 .30x888 
Clinton, South Carolina 29325 

Mr. Ocmott: 

On Friday. August 29.2008 Ken Mason, Floyd Mason, you and I met to discitss tiie sole, 
to die State of Florida, of CSXT's tine of railroad between Deland, Florida (at or near 

' iniIepo.st A749.7) and Poinciana, Florida (at or near ntilepost A814.1). 

During our August meeting, I orally offi»ed to modify die protection agreement that 
CSXT previouijly proposed widi re.spect to tiie effects of tiiis line sale, as well os the 
previous sold line between West Palm Beach and Miami, and die potential sale of die line 
of rood between Hialeah and Honie.stead. My suggestion included providing cenain 
limited flow back rights to any BRS reptesented signal employee of CSXT whose 
position i« abolished as a result of a transaction and who h offered and accepts 
employment witii die State's operator ooce tiie tiansaction has been completed. 

Attached is a modified protection agreement that reduces my flow bock offer to writing, 
• for affected employees for one (1) year from die date of hire by tiie State or its operator. 

Please advise me of your available dates to discuss tins proposal. 

Veryitulyyoi 

DireAor - Labor Relations 

Attachment 

cc: Mr. F. E, Ma.soo, Vice President BRS 
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CSXT Labor Agreement No. I5*048-06 
Puge I ofi 

Agreement Between 

CSX Transportation, Inc. 

and 

its Employees Represented by (he 

Brotherhood of Railroad Signabnen 
(former SCL) 

WHEREAS, CSX Transponatioh, Inc. intends to sell fo tiie State of Florida its 
line of railroad between Deland, Florida (at. or near milepost A749.7) and Poinciana, 
Florida (at or near milepost A814.1) to become a rail commuter conidor for Central 
Florida; 

. WHEREAS, die State may also purchase CSXT's line of railroad between 
Hialeah, Florida (at or near milepost SXH 36.7) and Homestead, Florida (at or near 
milepost SHX 67.0) for commuter opetations; 

WHEREAS, CSXT previously .sold to die State its line of raihoad between West 
Palm Beach and Miami, Florida for use as a rail commuter coiridor; 

WHEREAS, CSXT has or will lefain an easement fbr Qie provision of rail freight 
service over lines purchased or to be purchased by the State; 

WHEREAS, the State plans to assume responsibility for tbe maintenance of and 
dispatching of trains over luies of railroad it has acquired or will acquire from CSXT; 

WHEREAS, as a result of the acquisition by the State of tiie line between Deland 
and Poinciana and, tiie line between Hialeah and Homestead and tiie assumption by the 
State of the responsibility for maintenance and dispatching on its line between West Palm 
Beadi and Miami (heremafter the "T^nsactions"), CSXT will aboli.^ positions and 
establish new pasitions; 

WHEREAS, CSXT gave notice of tbe Transactions to the Organization; 

WHEREAS, CSXT and the Organization (hereinafter "Fflnie.s"} desiro to roach on 
agreemeot addressing these Transactions and the effects, if any, on employees 
represented by die Organization from (he TTonsactions; 

NOW, THEREFORE, IT IS AGREED THAT THE PARTIES HAVE REACHED 
THE FOLLOWING UNDERSTANDINGS REGARDING THE TRANSACTIONS, 

58 



12/08/2008 11:06 FDOT SENERflL COUNSEL •> 613122522400 NO.326 0007 

C$XT Labor AjpeementNTp. 15-048-05 
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1. The Ponies agree that economic protective benefits equivalent to iho.<ie contained • 
kl Article I of die Hevt York Dock employee protective conditions will be provided to 
any employee who was working on the line on tiie day of die Transaction, which 
applied to that line, and who Is determined to be di.<tplaced or dismissed as a result of 

' that Transaction, hi addition, sudi employee protective benefits will be provided to 
.any employee who was working on die line on the day of tiie Transaction and who 
was displaced by the Troosaciion. The Parties further agree that the equivalent 
economic protective benefits provided by this Agieement are limited to those 
contained in tiie standard New Yoik Dock conditions as impased and Inteipreted by 
tiie Surface Transportation Board and supersede prior course of dealings, 
interpretations or prior agreements regarding the application of the Condition on 
CSXT. 

2. hi order tiiat the provisions of tiie first proviso set foitii In Article I, Section 3 of 
the New York Dddk conditions may be properly administered, each employee 
determhied to be a "displaced employee" or "dismissed emp^loyee" withm the 

' meaning of the New York Dock conditions, which definitions are incorporated into 
this Agieement, who is also otherwise eligible fbr protective benefits and conditions 
under some otiier Job security or other protective conditions or arrangements shall, 
witbui tiuny (30) days after ha^ng established "displaced" or "dismissed" status, 
elect between tiie beneflts. under such other anangement and this Agreement. 

. 3. Any CSXT Signal Department employee who occupies a headqtiiortered position 
on the date(s) ofthe Transaction(s), whose position is abolished as a result of one or 
more of die Transactions, and who is offered and accepts employment widi the State 
or its operator, will retain seniority on the fonner SCL property for a period of 12 
mondis ftom tiie effective dote of the Transaction tiiat resulted in die abolishment of 
that employee's position. On or before tiie first (I") anniversary of such Transaction, 
such employee will be allowed to retum to CSXT by bidding on and being assigned a 
•position In accoidance witii the requirements of the Schedule Agreement. Any such 
employee who does not retum on or before the first (I") anniversary of tiie 
transaction foifoits all seniority on CSXT. 

4. This Agreement shaU fulfill die requirements for eflCects bargaining under the 
Railway Labor Act relating to tiiese Transactions. This Agreement also permits 
CSXT to abolish ondAur e.«tablish positions and/or transfer employees to effect tiiese ' 
Thinsactlohs. Further, this Agreemoit also fulfills the requirements, if any, for nn 
agreement governing tiie implementation and effects or impacts of the Transactions 
upon employees represented by tiie Organization, whether such requirements arise 
under tiie ICC Tennination Act or ony other- law; regulations or decisions of the 
Surface Transportation Boaid. Department of Labor, or any other agency: or any 
applicable coUe(!iive bargaining agreement 

5. Tbe Organization agrees tiiat it will not oppose nor rai.te any objection to any of 
tbe Transactions in any way or in any fomm. including, without limitation, by filmg 
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or' progressing a claim or grievance under any collective bargaining agreement, 
threatening or engaging in a work .stoppage of any kind against CSXT. or seeking to 
enjoin any of the Transactions, The Partie.<i recognize that a breach of this provision 
would cause Iireporabte injury to CSXT and funher agree to its enforcement of this 
provision by emergency injunctive relief upon application by CSXT. 

6. Tbis Agreement is intended to address the Transactions and the effects, if any, on 
employees from the Transactions and to be a full and fuial settiemeni. The Paities 
titeiefore agree tiiat neither will serve a Sectbn 6 notice or odier bargaining proposal 
seeking to amend or change tiie terms of tins Agreement. The Parties funher agree 
that any outstanding Section 6 notice or bargaining proposal which could relate to any 
of tiie Transactions is withdrawn, but only as to these Transactions. 

7. Any dispute conceming the application of this Agreement is a minor dispute and 
is subject to tiie exclusive dispute resolution procedures of the Railway Labor Act. 

Signed at'. , this day of '_, 2008 

BROTHERHOOD OF RAILROAD CSX TRANSPORTATION, INC.; 
SIGNALMEN: 

R. G. Demott. General Chairman N. V. Ntiioul, Director Labor Relations 

Approved 

F. E. Mason, Vicepresidem 
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Florida Department of Transportation 
CKARUB CRIST ^05 Suwannee Sfreei axspffANiB C KOFBLODSOS 

oovBSNOn T<illaha»see,FL 32399-0430 aBCBBiAttY 

December 8 ,2009 

TheHbnorable JefF Atwater 
President, The^^loi'ida Senate 
404 S, Monroe Street, R q o m 4 0 9 (Capitol) 
Tallahassee, M . 32399-1100 

Dear Mr . President: 

I am writing pm'suant to your request that tlie Departinent a d d i ^ s t h e concerns o f Ihe eight (8) 
slgnahnen who work j n tiie SunRail ooiifldor. A s requested, w e have reached out t o oui' 
contractor and dlaousaed removing signal services Aom the scope o f fhe confraot ao that ihe 
D ^ a r f m e n t can separately procure fhe signal work and require that tiie biddei's b e rail employera 
under thd Federal Rai l road Retirement Tax Aot. Our conU-aotor la agreeable to the amendment In 
scope. Therefore, the Dopartmemt commits to you that i t will (1) eliminate fhe signal work fVom 
tlie 66ope o f i t s oiurent contiact, (2) separately procure fhe signal work, and (3) require that the 
biddei's fiir the aignal w o r k b e '*i'ail employers*' under the Federal Railroad Retirement Tax Act. 
This should afford tiie s ignalmen the &deral protections tiiey seek in the SunRail corridor. 

•5e«<. 
Stephanie 0 . Kopelona 

co: The Honorable Lar ry Cretul, Speaker o f the Florida House 
The Honorable A l Lawson, Senate Demooratio Leader 

wuvw.dot,8l;ate,fi.UB ^'flEovaw PAPER 
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CERTIFICATE OF SERVICE 

I hereby certify fhat on this 17"̂  day of May, 2010, a copy ofthe foregoing Reply 

of Florida Department of Transportation to Coinments of National Railroad Passenger 

Corporation and Brotherhood of Railroad Signalmen was served by electronic mail and 

overnight delivery upon: 

George W. Mayo, Jr., Esq. 
Hogan & Hartson LLP 
555 Thirteentii Street, N.W. 
Wsahmgton,DC 20004-1109 

Jared L Roberts, Esq. 
Senior Associate General Counsel 
National Railroad Passenger Corporation 
60 Massachusetts Avenue, N.E. 
Washington, DC 20002 

Richard S. Edelman, Esq. 
O'Doimell, Schwartz & Anderson, P.C. 
1300 L Sheef, N.W. 
Suite 1200 
Washington, DC 20005 

J. Litwiler 

63 


