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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35110

FLORIDA DEPARTMENT OF TRANSPORTATION
-- ACQUISITION EXEMPTION --
CERTAIN ASSETS OF CSX TRANSPORTATION, INC.

REPLY OF FLORIDA DEPARTMENT OF TRANSPORTATION TO -
COMMENTS OF NATIONAL RAILROAD PASSENGER CORPORATION
AND BROTHERHOOD OF RAILROAD SIGNALMEN
Florida Department of Transportation ("FDOT") hereby replies to the comments
of the National Railroad Passenger Corporation ("Amtrak") and the Brotherhood of Railroad
Signalmen ("BRS") opposing FDOT;s motion to dismiss its related notice of exemption in this
proceeding.! FDOT proposes to acquire the physical assets of a CSX Transportation, Inc.
("CSXT") line extending through Orlando, Florida (the "Orlando Line") for the purpose of
establishing a commuter rail service known as "SunRail," and seeks a Board determination -
pursuant to Maine DOT — Acg. Acq. Exempt. — Maine Central R. Co., 8 I.C.C.2d 835 (1991)
("Maine DOT") and its progeny that the proposed transaction is not subject to the Board's
jurisdiction under 49 U.S.C. § 10901 and will not result in FDOT becoming a rail common
carrier. Neither Amtrak nor BRS provifle any persuasive reason why Maine DOT does not apply
here or why FDOT's motion to dismiss should not be granted.

Amtrak insists that the Board must require FDOT to indemnify Amtrak for
Amtrak's own negligence in conducting operations over the Orlando Line, on which Amtrak is a

tenant. Amtrak's novel jurisdictional rationale for Board intervention in such a matter — that

! As discussed further below, Amtrak also seeks revocation of FDOT's exemption. The Board
need not reach that issue if FDOT's motion to dismiss is granted,




serving as a host for Amtrak trains is a "common carrier" function regulated-under Subtitle IV of
Title 49 of the U.S. Code — is expressly contradicted by the applicable statute and relevant case
law, Amtrak's equally novel policy rationale for Board intervention — that Amtrak will face
debilitating liability exposure for SunRail's operations — misapprehends Florida state law, is
belied by similar arrangements in Florida and elsewhere where Amtrak has operated successfullj
for years, and secks backdoor remedies that Amtrak could not otherwise achieve under its
governing federal statute. Amtrak may not have gotten what it wants in Florida, but that fact
standing alone does not justify an assertion of jurisdiction by this Board where such jurisdiction
plainly does not exist.?

BRS mounts a broadside attack on the continued validity of Maine DOT that
repeats the arguments BRS had already made in several previous cases. Since the filing of BRS's
comments here, the Board has rejected BRS's position and affirmed that Maine DOT governs in
situations such as this. Massachusetts Department of Transportation — Acquisition Exemption -
Certain Assets of CSX Transportation, Inc., Finance Docket No. 35312 (STB served May 3,
2010) ("MassDOT"). MassDOT fully disposes of BRS's arguments here.

FDOT notes who is not present in this proceeding: any of the shippers on the
Orlando Line, service to whom is the major focus of the Maine DOT analysis. A copy of
FDOT's notice of exemption, motion to dismiss and' the accompanying appendix (containing
copies of the operative agreements between FDOT and CSXT) was served on all 57 known
shippers on the Orlando Line. FDOT Motion to Dismiss at 21-22; FDOT certification letter filed
April 20, 2009. The absenf:e of any objections from those parties confirms (as FDOT explained

at length in its motion to dismiss) that CSXT's exclusive retained freight easement on the

2 Amtrak raises no operational issues with the intended upgrading and shared use of the
Orlando Line, limiting its comments solely to matters of liability and indemnification.
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Orlando Line allows CSXT fully to carry out its common carrier freight obligations on the line,
without undue interference or control by FDOT. That is the core of the Maine DOT test, and
neither Amtrak nor BRS offers any argument or evidence that it has not been satisfied here.
FDOT's motion to dismiss should be granted.

L AMTRAK

A, Protection of Amtrak's Operations on the

Orlando Line Under the FDOT-CSXT Agreements
Although not acknowledged by Amtrak in its comments, FDOT and CSXT have

made extensive provision in their transactional agreements to recognize and protect Amtrak's
right;: to operate over the Orlando Line under the current Amtrak-CSXT agreement. Thus the
Contract for Sale and Purchase between FDOT and CSXT ("Sale Contract")’ states that CSXT's
retained perpetual freight operating easement on the Orlando Line is "subject to the rights of the

National Railroad Passenger Corporation (Amtrak’) under the Agreement dated June 1, 1999 and

all . .. permitted supplements thereto, such agreement and supplements being between CSXT
and Amtrak (collectively, the 'Amtrak Agreement')...." Sale Contract at 1-2. In addition, the

conveyance of the physical assets of the Orlando Line itself to FDOT is specifically "subject
to . .. (y) the rights of Amtrak under the Amtrak Agrcement. ..." Sale Contract, § 1.01(a). The
proposed Deed £‘or the transaction® incorporates parallel language. B.g., Deed at 2 ("THE
PROPERTY IS CONVEYED EXPRESSLY SUBJECT TO: . . . (b) the rights of Amtrak under

the Amtrak Agreement. ...").

3 Provided at Tab 1 of the Appendix to FDOT's Motion to Dismiss ("FDOT Appendix"), filed
April 3, 2009,

4 The Deed is Exhibit 4 to the Sale Contract, and was separately provided at Tab 4 of the
FDOT Appendix.




The Central Florida Operating and Management Agreement between FDOT and -
CSXT ("CFOMA")’ explicitly provides:

It is understood by the parties hereto that, under its management,

direction and control, State [FDOT] shall furnish CSXT adequate

facilities, including, without limitation, tracks and bridges, for . ..

(ii) CSXT's performance of its obligations o Amtrak under the

Amtrak-CSXT Agreement or as provided by law . . ..
CFOMA, § 1(c). Until and unless FDOT and Amtrak enter into their own agreement governing
Amtrak's operations, the parties also are clear that "CSXT may modify or amend the Amtrak-
CSXT Agreement from time to time during the term of [the CFOMA] and may enter into new
agreements with Amtrak pertaining to Intercity Rail Passenger Service, all without the consent of
State, except as otherwise cxpressly provided below." CFOMA, § 3(1)(i). FDOT's consent,
where required, cannot be unreasonably withheld, and is explicitly not required "in the event that
such action [i.e., an extension of the Amtrak-CSXT contract] is otherwise required by law . . . ."
Id. (emphasis added). The "otherwise required by law" language is plainly a reference to
Amtrak's rights under Section 402(a) of the Rail Passenger Service Act of 1970 ("RPSA") (now
codified at 49 U.S.C. § 24308(a)), under which the Board may compel railroads to allow
Amtrak's use of their tracks. See also CFOMA, § 1(c), supra (FDOT must furnish adequate
facilities for "CSXT's performance of its obligations to Amtrak . . . as provided by law . . . .")
(emphasis added). |

As Amtrak notes, CFOMA contemplates that eventually FDOT and Amtrak will

enter into their own agreement, replacing the existing Amtrak-CSXT agreement and governing

3 An executed copy of CFOMA, dated as of November 30, 2007, was provided at Tab 2 of the
FDOT Appendix. An amended CFOMA, dated as of March 29, 2010, was submitted as
Exhibit 3 of FDOT's March 31, 2010 letter filing with the Board. References herein to
CFOMA are fo the amended version, although the section numbering of the agreement has
not changed. FDOT's March 31, 2010 letter filing explains the relatively limited changes
that were made in the amended CFOMA. -
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Amtrak’s continuing operations over the Orlando Line. CFOMA, § 3(1)(ii). But there is nothing
in CFOMA or the other agreements between FDOT and CSXT that compels such an agreement,
and the language of CFOMA specifically contemplates that such an agreement may never be
reached. See CFOMA, § 2(a)(ii) (certain compensation arrangements shall remain in place "until
such time, if ever, as State and Amtrak enter into a separate agreement as contemplated in
Subsection 3(I) of this Agreement . . . .") (emphasis added); CFdMA, § 3(D({i) ("In the event
that State and Amirak enter into the Anitrak-State Agreement, then thé terms and conditions of
this [CFOMA] shall be amended to reflect the changes arising out of or resulting from such
agreement.") (emphasis added). Whether the contemplated FDOT-Amtrak agreement is ever
reached is obviously a matter within Amtrak's control; Amtrak's implication that it is being
forced into an involuntary contractual relationship with FDOT is wrong. In the meantime,
Amtrak will continue to have enforceable rights against CSXT pursuant to the existing Amirak-
CSXT agreement to operate on the Orlando Line, and retains its rights against CSXT under
Section 402(a) of RPSA to compel its continued use of the Orlando Line in the event the existing
Amtrak-CSXT agreement expires without renewal.® As discussed above, FDOT has explicitly °
recognized and protected those contractual and statutory rights in its agreements with CSXT.
FDOT notes that the contemplation of an FDOT-Amtrak agreement covering the
Orlando Line is neither surprising nor troublesome, since that is exactly the arrangement that

FDOT and Amtrak reached in South Florida, where FDOT owns a rail line between West Palm

8 FDOT takes no position as to whether, once it acquires the physical assets of the Orlando
Line, FDOT will be a "regional transportation authority" against which Amirak could
directly assert its Section 402(a) access rights under RPSA. See 49 U.S.C. § 24308(a).
RPSA defines a "regional transportation authority" as "an entity established to provide
passenger transportation in a region." 49 U.S.C, § 24102(10). It is not clear whether that
definition would apply to FDOT. Regardless, Amtrak would retain Section 402(a) rights to
access the Orlando Line via the retained perpetual operating easement held by CSXT.
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Beach and Miami (the "South Florida Line") over which (as is contemplated on the Orlando
Line): 1) commuter operations are conducted; 2) CSXT provides freight service pursuant to an
exclusive retained freight easement; and 3) Amtrak operates intercity passenger trains. See
FDOT Motion to Dismiss at 2, n.1. From FDOT's acquisition of the South Florida Line from
CSXT in 19887 until 1997, Amtrak's operations'on the line continued pursuant o Amtrak's
existing agreement with CSXT — just as is contemplated on the Orlando Line. See Agreement
Between Amtrak and FDOT, dated as of May 1, 1997 (the "South Florida Agreement"), excerpts
attached hereto as Exhibit 1, at 1 (recognizing that, "subsequent to the acquisition of the [West
Palm ‘Beach-Miami] Corridor by FDOT, Amtrak has continued to operate on the Corridor
pursuant to the RPSA and its agreement with CSXT."). In 1997 - nine years after FDOT
purchased the corridor from CSXT — Amtrak and FDOT entered into their own agreement
covering operations in Sguth Florida, and that agrcement remains in effect today. See Exhibit 1.
As discussed further below, the South Florida Agreement includes the "fault-baged" liability

provisions (and absence of state indemnification) that Amtrak protests so vigorously now.?

7 Amtrak argues in a footnote that FDOT's long-standing ownership of the South Florida Line
renders it a rail carrier, such that Maine DOT would not apply to FDOT's acquisition of the
Otrlando Line here. Amtrak Comments at 2 n.1. As FDOT has explained (FDOT Motion to
Dismiss at 3 n.3), FDOT's acquisition of the South Florida Line from CSXT - subject to a
permanent, exclusive retained freight easement held by CSXT — predated the issuance of
Maine DOT by several years, and was the subject of informal consultation with Interstate
Commerce Commission staff at that time. Apparently neither the Commission nor FDOT
concluded that further agency action was required to confirm FDOT's non-carrier status on
the South Florida Line, and the absence of a Maine DOT-type finding does not itself cause
common carrier status to vest. It is also not the case, as Amtrak claims, that Maine DOT
could not be applied to transactions that would otherwise be governed by 49 U.S.C. §§ 10902

or 11323. See, e.g., State of Vermont — Acquisition Exemption — Certain Assets of Boston
and Maine Corporation, Finance Docket No. 33830 (STB served June 8, 2000) at 2.

8 FDOT has offered to enter into an agreement with Amtrak on the Orlando Line that would
simply incorporate the terms of the cxisting Amtrak-FDOT agreement in South Florida, to no
avail, - See Exhibit 2 (FDOT April 23, 2009 letter to Amfrak and excerpts of tendered
agrcement).




Whatever the reason for Amirak's change of heart, it hardly seems unrcasonable in light of the
South Florida Agreement for FDOT and CSXT to have contemplated that a similar agreement
might eventually be reached on the Orlando Line. In any event, unfil and unlcss Amtrak decides
that it wishes to enter into such an agreement with FDOT, Amtrak's rights on the Otlando Line
under its existing Amtrak-CSXT agreement are fully protected.

B. Amtrak's Novel and Unsupported Assertion of
STB Jurisdiction Over the Proposed Transaction

Amtrak latches on to a contemplated future FDOT-Amtrak agreement to argue
that, because conceivably FDOT might some day assume hosting responsibility for Amtrak's
trains on the Orlando Line from CSXT, a "common carrier" interest is being passed from CSXT
to FDOT that removes this case from the scope of Maine DQT. Indeed, this is the sole predicate
for Amtrak's jurisdictional argument. See, e.g,, Amirak Comments at 6 (Maine DOT does not
apply because the proposed transaction "would both transfer and materially impair CSX's
common carrier-based obligations to Amtrak.;'); Amtrak Comments at 11 ("CSXT's proposed
line sale to FDOT would imperil the Amtrak passenger service which CSXT has a common-
carrier-based obligation to support."); Amirak Comments at 11-12 ("CSXT appears to be
assigning to FDOT its common-carrier-based responsibility under the RPSA to provide services
and facilities to Amtrak. . . . This assignment of responsibility to FDOT is fundamentally at odds
with the State of Maine requirement that all common carrier responsibilities must continue to
reside unabated with the railroad seller of the line"). As discussed above, Amtrak's assumption
that FDOT will necessarily take ove'r Amtrak hosting duties on the Orlando Line from CSXT is
flawed. More fundamentally, however, its invention of a "common carrier” obligation to host

Amtrak trains is baseless.




To sustain its argument, Amtrak attempts to draw a link between former Section
401(a) of RPSA® and Section 402(a) of RPSA.!° Amtrak Comments at 10. Section 401(a)
provided for rail carriers to turn their remaining passenger trains (along with a payment) over to
Amtrak, while Section 402(a) gives Amtrak "a statutory right of access to freight railroad
lines...." Id. According fo Amtrak, this was essentially a common carrier quid pro guo:
railroads could escape their common carrier obligation to operate passenger trains themselves
(through Section 401(a)), but assumed a common carrier obligation to host Amfrak trains
(through Section 402(a)). Amtrak's sole support for this proposition is a citation to dicta in a
footnote in a Supreme Court decision. Amtrak Comments at 10-11,

Unfortunately for Amtrak, the governing statute and precedent are directly to the
contrary. Section 401(a) was explicit:

Upon its entering into a valid contract [for transfer of passenger

trains to Amtrak], the railroad shall be relieved of all its

responsibilities as a common carrier of passengers by rail in

intercity rail passenger service under subtitle IV of Title 49 or any

IState.: or other law relating to the provision of intercity passenger

service.
45 U.S.C. § 561(a)(1) (1982) (repealed). Amtrak now wishes to claim that CSXT and other
freight railroads have a remaining common carrier obligation under Subtitle IV of Title 49 to
ho.;.t Amtrak passenger trains, such that a transfer of that obligation would be regulated by the
Board under 49 U.S.C. § 10901. How that squares with a statute providing just the opposite is

left unexplained by Amtrak.

Originally codified at 45 U.S.C. § 561(a); repealed, Pub. L. No. 103-272, § 7(b), 108 Stat.
1379 (1994),

' Originally codified at 45 U.S.C. § 562(a); later recodified at 49 U.S.C. § 24308(a).
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The disparity between Amtrak's position and established precedent is similarly

stark:

The argument that sections 401 and 402(a) are interdependent and
that section 402(a) applies only to catriers that terminated service
pursuant to section 401 is similarly lacking in merit. The two
sections function separately and serve different purposes.

Metropolitan Transp. Auth. v. ICC, 792 F.2d 287, 294 (2™ Cir. 1986), cert. denied, 479 U.S.

1017 (1987) ("MTA").

The Commission has long held that sections 401 and 402 operate
independently of one another. In Penn Central-Compensation for
Passenger Service, 342 1.C.C. 765, 767-768 (1973), Amtrak urged
the Commission to consider the economic benefit that the rail
carrier enjoyed when Amtrak relieved it of its obligation to provide
intercity rail passenger service under section 401 in every section
402(a) application to set trackage right fees. The Commission
rejected Amtrak's argument, however, finding that the rail carrier's
payment to Amtrak required under section 401 provided the entire
consideration for being relieved of its common carrier obligation.
Contrary to Metro's contentions, sections 401 and 402(a) are not
interdependent.

National Rail Pass. Corp. Applic. Under Section 402(a), 1 1.C.C.2d 243, 246 (1984) (emphasis
added), aff'd sub nom. MTA, supra.

There is thus simply no basis to assert that Amtrak's access powers under Section

402(a), or the Board's setting of terms and compensation for Amtrak access pursuant to that

section, arise under the Interstate Commerce Act or implicate a common. carrier responsibility

regulated by the Board. "It bears repeating that the Commission, when cailed upon to fix

compensation pursuant to section 402(a), acts in a significantly different capacity than when
called upon to regulate common carrier activity in the first instance.” National R. Passenger

Corp. v. ICC, 610 F.2d 865, 879 (D.C. Cir. 1979).
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As discussed above, of course, Amtrak retains its Section 402(a) access rights

with respect to the Orlando Line; that is, in the event of expiration of the cutrent Amtrak-CSXT ‘

agreement without a replacement (either with CSXT or FDOT), Amtrak could seek to have the
Board set terms and compensation for Amfrak's continued use of the Orlando Line pursuant to
RPSA. Amtrak does not mention that remedy in its Comments, for what may be an obvious
reason: the liability provisions that the Board would impose in such a proceeding are far from
the "no-fault" arrangement to which- Amtrak insists it is entitled, and indeed not even as
favorable as the "fault-based" provision that Amirak and FDOT currently have in the South
Florida Agreement and that FDOT has offered Amtrak on the Orlando Line. National R.R.

Passenger Corp. — Applic. — 49 US.C. 24308(a), 3 S.T.B. 157, 158-162 (1998)

("Amtrak/Guilford") (requiring Amtrak to assume liability for all damages not arising from gross
negligence or willful or wanton misconduct of host railroad; "[w]e conclude that the liability for
residual damages arising out of Amtrak operations is an incremental cost for which Guilford is
entitled to compensation."). Dissatisfied with the remedy available under the governing and
applicable statute, Amtrak instead seeks to invent Board jurisdiction under 49 U.S.C. § 10901 to
argue that the Board can impose Amtrak's preferred liability terms through its conditioning
authority. Am;;rak Comments at 14, n.21. That is not a relevant or permissible basis on which to

distinguish Maine DOT, and the Board should grant FDOT's motion to dismiss.

C. The Exaggerated Nature of Amtrak's Claims

Regarding Liability and Indemnification

Amtrak insists here — as it has insisted in its recent negotiations with FDOT — that
Amtrak must have a "no-fault" lability indemnification from FDOT for Amtrak's operations
over the Orlando Line, or else “"the viability of Amtrak's intercity passenger service is

fundamentally threatened by the transaction.” Amtrak Comments at 11. Amtrak raises the
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spectre that "Amitrak becomes a 'deep-pocket’ target for any claimant which would pursue a
claim against FDOT but for its sovereign immunity protection, and hence looks to recover from
Amtrak damages that appropriately should be borne by FDOT."” Amitrak Comments at 13, In
reality, what Amtrak seeks is indemnification for its own negligence, and its doomsday claim
that it can't operate without such indemnity is belied by those instances where it does just that

today.

1. Amtrak Faces No Liability to Third
Parties For Negligent Acts of FDOT

Fairly read, Amtrak's comments give the impression that Amtrak faces huge
liability exposures for FDOT's (or its operator's) negligent operation of commuter trains on the
Orlando Line that collide with Amtrak trains. Amitrak Comments at 13 (Amtrak would be "deep
pocket" for claimants unable to recover from FDOT); Id. (Amtrak would be required to
"subsidize FDOT with respect to the latter's liability exposure growing out of its own commuter
rail operations."). This simply ignores the fact that Florida has abolished the doctrine of joint
and several liability. Section 768.81(3)-of the Florida Statutes provides:

Apportionment of damages.—In cases to which this section

applies [negligence cases], the court shall enter judgment against

each party liable on the basis of such party's percentage of fault

and not on the basis of the doctrine of joint and several liability.

Fla. Stat, § 768.81(3). Amtrak thus faces liability only to the extent of its own fault, and cannot
be required to pay damages that are allocable to FDOT's or another patty's negligence, even if
that party is unable to pay the damages allocated to it.

Under Amtrak's preferred "no-fault" arrangement, it appears that Amtrak would

be responsible for Amtrak's own passengers in any event, regardless of who is at fault. See

Amtrak Comments at 3 (Amtrak secks indemnity arrangement with FDOT comparable to
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existing agreement with CSXT, "with Amtrak bearing responsibility for injuries to Amtrak
passengers.”).'! Combined with the absence of any joint and several liability against Amtrak for
the negligent acts of others, what Amtrak actually seeks in this proceeding is a Board mandate
that FDOT must be required to indemnify Amtrak against Amtrak's own negligence with respect
to SunRail commuters. As noted above, such a requirement would be inconsistent with the
liability terms imposed by the Board in a Section 402(a) — the proper forum for consideting such
matters. Beyond that, it is difficult to imagine how allowing Amtrak to remain responsible for its
own negligence is inconsistent (as Amtrak claims) with the public interest or with the "Board's
statutory obligations to support safe operations." Amtrak Comments at 14 & nn.19-20.
Ultimately, Amtrak's complaint seems o be that the mere operation of commuter
trains on the Orlando Line increases the possibility that Amirak's negligent operations may harm
a larger number of people. Taken to its logical extreme, that rationale would mean that, once
Amitrak starts to operate on a line, the owner or other parties with operational rights on the line
are prohibited from increasing their operations without the consent of Amtrak or the satisfaction
of whatever liability and indemnification provisions Amtrak seeks to impose. That turns the
concept of Amtrak's statutory responsibility for the incremental costs of its operations on its
head — instead of Amfrak's oﬁemtions being a compensable burden on the host, the host's
operations are considered a compensable burden on Amtrak. Amtrak apparently believes that is
an issue that needs Congressional attention, see Amtrak February 26, 2010 letter to
Congressional leaders attached hereto as Exhibit 3, but it forms no basis for an assertion of STB

jurisdiction under the Interstate Commerce Act.

1" Amtrak's assumption of liability for its own employees, passengers and equipment seems to
be the uniform practice nationwide. See Amtrak/Guilford, 3 S.T.B. at 158-159.

*
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2, Amtrak Has Existing Arrangements Without the
Liability and Indemnification Terms It Demands Here

While Amtrak insists that "the viability of Amtrak's intercity passenger service"
over the Orlando Line is "fundamentally threatened" in the absence of the "no-fault" liability and
indemnification terms that Amtrak demands, Amtrak has operated over FDOT's South Florida
Line for the past thirteen years pursuant to the Amtrak-FDOT South Florida Agreement that has
no indemnification terms and contains the following fault-based liability provision:

Risk of Liability. Except as provided in the last sentence of this

paragraph, to the extent permitted by law, FDOT shall be

responsible for any damage or liability arising from the Tri-Rail

[commuter] operations. Except as provided in the next sentence,

Amtrak shall be responsible for any damage or liability arising

from the Amtrak operations on the [West Palm Beach-Miami]

Corridor. In the event of an accident involving operations of both

parties, each party (i.e. Amtrak on the one hand and FDOT and

Tri-Rail on the other hand) shall bear the share of damage or

liability caused by its negligence as determined by a court of

appropriate jurisdiction.

South Florida Agreement, § 7.1 (attached as Bxhibit 1). Prior to entering into the South Florida
Agreement with FDOT, Amtrak had operated on the South Florida Line for nine years (1988-
1997) pursuant to its existing agreement with CSXT, without separate terms governing liability
and indemnification with FDOT. As discussed above, Amtrak has the carefully-preserved right
to similarly operate on the Orlando Line under the existing Amtrak-CSXT agreement, until and
unless Amtrak and FDOT enter into their own agreement. And FDOT has offered to enter into
such an agreement with Amtrak on essentially the same terms as the South Florida Agreement.
See Exhibit 2 hereto. The South Florida arrangements have not "fundamentally threatened"
Amtrak's service on the South Florida Line, which has continued uninterrupted — and without

significant incident — for more than two decades since FDOT acquired the line's physical assets.

Amtrak has now apparently decided that what was acceptable to it in the recent past is no longer

7
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so. But that is not a "crisis" that jeopardizes rail passenger service or requires or watrants Board

intervention,

A recent report by the U.S. Government Accountability Office reviewed liability -

and indemnification arrangements relating to commuter rail operations across the nation,
including such arrangements between Amtrak and commuter agencies, COMMUTER RAIL —
Many Factors Influence Liability and Indemnity Provisions, and Options Exist to Facilitate
Negotiations, GAO-09-282 (February 2009) ("GAO'Report"). The GAO Report confirms
several other instances in which Amtrak has liability provisions with commuters that are
different than the "no-fault" indemnification arrangement that Amtrak insists it must have on the
Orlando Line. GAO Report at 51-52, Appendix III (showing Amtrak's fault-based arrangement
with the New Mexico Department of Transportation and "combination" of no fault and fault-
based provisions with the Chicago-area commuter authority). Indeed, "[s]overeign immunity
laws in New Mexico have also resulted in Amtrak's assumption of more liability than it assumes
under some agreements with other commuter rail agencies." GAO Report at 29. Thus, the
Florida situation is not unique even as to the sovereign immunity laws which Amtrak now strains
to attack. And while Amtrak operates on commuter-owned lines in the Boston area under a "no
fault" arrangement, Amtrak covers all liability under that arrangement. GAO Report at 51,

Appendix II1L

The GAO Report in its very title confirms that "many factors influence liability

and indemnity provisions” on the country's commuter rail systems.'> Amtrak's situation on the

2" The GAO specifically notes that "the freight railroads' business perspective influences the
negotiation's starting position between commuter rail agencies and freight railroads." GAO
Report at 6; see also GAO Report at 39 ("As owners of most of the rail infrastructure in the
United States, freight railroads determine whether to allow commuter rail operations on their
infrastructure and set the terms and conditions, including the liability and indemnity
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Orlando Line is common to other shared lines in the nation, including commuter rail start-ups

dating as recently as 2006. See New Mexico Department of Transportation — Acquisition

Exemption — Certain Asscts of BNSF Railway Company, Finance Docket No. 34793 (STB
served February 6, 2006). Amtrak operates successfully on those lines today, and will be able to

do so on the Orlando Line as well.

3. Amtrak Mischaracterizes the Nature of Florida

State Law and Sovereign Immunity

Amtrak apparently believes that a state agency subject to its own state
constitution's sovereign immunity provisions'is not qualified to be a commuter rail operator, and
that it is the Board that should make and enforce such determinations. Amtrak Comments at 14.
Such a policy conclusion would have widespread ramifications for a number of existing
commuter authorities in the nation. As discussed above, where Amtrak would not be liable for
the negligent actions of the commuter agency in any event (as in Florida, where joint and several
liability is not applicable), there is no plausible rationale for Board interference in the internal
workings of the laws of a sovereign state,

Beyond that, however, Amtrak's pleading gives the false impression that
passengers injured by potential FDOT negligence on the Orlando Line would be left utterly
unprotected under Florida's sovereign immunity laws. That is far from a fair characterization of
Florida law or the actual FDOT experience on the South Florida Line.

As Amtrak notes, Florida law allows for a limited exception to a state agency's

sovereign immunity for tort liability, up to $100,000 per individual or $200,000 per occurrence.

provisions, of this access."). Amtrak's repeated refrain that, as a tenant on the Orlando Line,
it should be awarded the same liability and indemnification terms that CSXT — the owner of
the line — was able to negotiate as a condition of the sale of the line to FDOT simply ignores
this reality.

-15-
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Fla. Stat. § 768.28(5). As a result of action in the most recent session of the Florida Legislature,
those limits will rise to $200,000 and $300,000, respectively, effective October 1, 2011, Chapter
2010-26, Laws of Florida (2010) (amending Fla. Stat. § 768.28(5)). This provision only limits
the judicial enforcement of judgments exceeding the statutory caps, not the obtaining of such
judgments in the first instance. Thus, "[t]he state and its agencies and subdivisions shall be
liable for tort claims in the same manner and to the same extent as a private individual under like
circumstances, but liability shall not include punitive damages or interest for the period before
judgment." Fla Stat. § 768.28(5). Where such a judgment exceeds the statutory limits, there are
two processes that are available and in fact utilized to address valid claims.

First, an agency "may agree, within the limits of insurance coverage provided, to
seftle a claim made or a judgment rendered against it without further action by the
Legislature . .. " Fla. Stat. §768.28(5)."" FDOT has long-standing statutory authority to
purchase insurance and to self-insure in anticipation of potential claims, judgments or legislative
claims bills arising from FDOT's own negligence. Fla. Stat. § 768.28(16)(a). Florida's recent
comprehensive rail legisla'tion allowing the SunRail project to proceed specifically confirms
FDOT's authority to purchase insurance and self-insure for rail corridor liabilities up to
$200,000,000. Chapter 2009-2:7 1, Section 6, Laws of Florida (2009) (adding new Fla. Stat.
§ 341.302(17)(b)). Under CFOMA, FDOT is contractually required to purchase and maintain in

force not less than $200,000,000 liability insurance coverage. CFOMA, § 21(b). Thus, the

"3 Obtaining insurance does not itself waive the sovereign immunity defense or increase the
$100,000/$200,000 statutory limit of liability thresholds. Id. It does, however, provide the
agency with the ability to pay claims or judgments above the thresholds where the
circumstances warrant. As shown infta, at p. 17, that is exactly what FDOT has done.

-16-
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agency has the ability to settle tort claims made or judgment rendered against it based on
negligence up to that amount,'?

How FDOT exercises that authority is demonstrated by the experience on the
South Florida Line, where FDOT has had self-retained and purchased insurance coverage
totaling $125,000,000" and\ has settled a number of rail corridor-related tort claims over the
$100,000 limit. See Exhibit 4 hereto (summarizing railroad incident settlements on the South
Florida Line of $100,000 and over). Further, in 20 years of commuter rail operations on the
South Florida Line, with joint track usage by Amtrak and CSXT, there has never been a tort
claim or judgment involving FDOT or the commuter operator that has exceeded FDOT's self-
retention liability coverage limits of $5 million. Nor has there ever been any instance in that
same period where Amtrak has raised any issue as to FDOT's investigation or resolution of tort
claims in the corridor.

Second, any portion of a judgment in excess of the $100,000/$200,000 statutory
limitation not otherwise settled by FDOT in the process described above may be reported by the
injured party directly to the Florida Legislature for payment in whole or in part by legislative
passage of a claims bill. Fla. Stat. § 768.28(5). Attached as Exhibit 5 is a summary of all claims
bills passed by the legislature during the past twelve years, as well as claims bills relating
directly to FDOT during that same period. As shown there, the legislative claims process has

provided substantial relief to parties allegedly injured by the negligence of state agencies.

4 As Amtrak certainly knows, the Amtrak Reform and Accountability Act of 1997 limits
overall damages from passenger claims in a single incident or accident to a similar $200
million cap. 49 U.S.C. § 28103(a)(2).

15 Pending changes in the CSXT-FDOT agreement governing the South Florida Line will
increase this insurance level in phases to $200 million,
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Ultimately, FDOT understands the self-evident reality that the development and
continued success of passenger rail service in Florida requires that passengers have an ongoing
confidence in the safety of the state's cox;1muter operations, a vital component of which must be
reasonably ensuring timely investigation and prompt payment of just and fair commuter rail
passenger injury or property damage claims. How states and state agencies accommodate that
reality within the context of their own constitutional sovereign immunity provisions is a process
outside of the Board's jurisdiction, and one entitled to deference even if Board jurisdiction were
to exist. Amtrak, certainly, has no cause to be concerned about FDOT's continued good faith
application of the Florida sovereign immunity regime, where other state law protects Amtrak
from liability for FDOT's negligence in any event, Tllxere is no basis for granting Amtrak the
relief it seeks in this proceeding.
1L BRS

BRS opposes FDOT's motion to dismiss on the basis that Maine DOT was
wrongly decided and should be reversed. In its recent MassDOT decision, the Board considered
such arguments at length and confirmed the continued vitalitj} of the Maine DOT line ‘of
precedent. The Board found that Maine DOT was based on a permissible reading of 49 U.S.C.
§ 10901, had been consistently followed for nearly twenty years, and was supported by important
policy considerations. MassDOT at 4-8. The Board also rejected arguments that Maine DOT is
inconsistent with the judicial decision in Staten Island Rapid Transit Operating Auth. v. ICC, 718
F.2d 533 (2" Cir. 1983) ("SIRTOA"):

In contrast with the situation in SIRTQA, MassDOT will not
acquire any common carrier duty — ecither latent or patent — to
furnish freight service on any of the lines at issue, because it is not
buying all of CSXT's property interests in the lines. Rather,
MassDOT is acquiring the line's physical assets only; CSXT is
retaining a permanent rail freight easement and with it, the full
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duty to provide common carrier freight service on the lines.
Consequently, although MassDOT will assume responsibility for
maintaining the lines at a standard that would permit both freight
and passenger service, MassDOT would not have any duty to
furnish the freight service. For that reason, the SIRTOA case is
dlstmgmshable, and the ICC's and Board's interpretation of the Act
in State of Maine has been consistent.

MassDOT at 11-12.

BRS was one of the opposing parties in MassDOT, and ifs arguments here are

identical to those it made in MassDOT (which was decided only days after BRS submitted its
comments herein). The factual parameters of the SunRail project and the permanent freight
operating easement to be retained by CSXT are similar in all material respects to the project and
easement in MassDOT. Because BRS opposes Maine DOT ’in general, rather than its specific
application to this case, MassDOT fully disposes of BRS's arguments and warrants the granting
of FDOT's motion fo dismiss.

Finally, while not directly relevant to the Maine DOT analysis, FDOT rejects any
argument that the eight (8) BRS-represented CSXT signalmen currently working on the Orlando
Line have not been offered ample protection in this transaction, As FDOT ?xplained in its
motion to dismiss, CSXT offered New York Dock-type protections to all of its potentially
affected employees on the Orlando Line. FDOT Motion to Dismiss, Gibson V.S. at 5; see
Exhibit 6 hereto (proposed CSXT-BRS agreement). All but two of CSXT's unions accepted that
offer; BRS did not.'® CSXT later offered BRS workers "flow-back” rights, which would have
allowed the employees to return to CSXT with their former level of seniority within 12 months
of accepting employment with FDOT's contract operator. See Exhibit 7 hereto (CSXT

November 24, 2008 letter to BRS with proposed agreement). BRS rejected that offer as well.

'8 The American Train Dispatchers Association also did not accept CSXT's offer. That union
has not participated in this proceeding,
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In November and December, 2009, during legislative consideration of the SunRail
project, FDOT met with Florida legislative leaders regarding the possibility of further
accommodations for the subject CSXT signalmen. Those discussions led to FDOT's
commitment, expressed directly to the legislative leadership, to 1) remove the signal work from
_the scope of the current SunRail design-build-maintain contract, 2) bid the signal work
separately, and 3) require that bidders for such signal work be "rail employers" under applicable
fedcral law, such that the signalmen would be afforded "the federal protections they seek in the
SunRail corridor." See December 8, 2009 letter from Stephanie C. Kopelousos, FDOT
Secretary, to the Hon. Jeff Atwater, Florida Senate President, attached hereto as Exhibit 8. BRS
obliquely recognizes this commitment in its pleading, BRS Comments at 6 n.3, but fails to
indicate that rail labor accepted this compromise and withdrew its opposition to the SunRail
legislation. Sce BRS Comments, Demott Declaration, Exhibit 1 (December 9, 2009 article from
St. Petersburg Times indicating that “[w]ith the letter . . . . the union withdrew its opposition to
the rail legislation Tuesday afternoon."). In light of those actions, BRS's opposing presence in
this Board procceding is curious, as is its claim that "a prime motivation (if not the prime
motivation) for the motion for dismissal is so that FDOT can purchase a line that is part of the
interstate rail system in a way that FDOT and its contractors can escape coverage under laws that
otherwise apply to workers on rail lines that are used for interstate rail transportation." BRS
Comments at 38. That, of course, is exactly the opposite of the understanding expressed in
FDOT's December 8, 2009 letter with respect to the eight BRS signalmen on the Orlando Line.

As BRS notes, FDOT and BRS are in discussions regarding the implementation
of the December 8, 2009 letter (BRS Comments at 6 n.3), and FDOT is committed to pursuing

those discussions to conclusion. As BRS also indicates, BRS is now seeking commitments
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beyond the eight existing CSXT signalmen on the Orlando Line to encompass anyone else
performing signal upgrade construction work on the line - upgrages that would not be
undertaken (and employment that would not be available) but for the SunRail project. BRS
Comments at 5 and 6 n.3. BRS's concerns have thus migrated away from the protection of its
existing signalmen on the Orlando Line to the protection of BRS's own organizational interests
in other contract employees who may work on the SunRail project. BRS is free, of course, to
pursue its efforts under relevant federal labor law.!” That is not the purpose, however, of Maine
DOT and the Board's authority to regulate transactions under 49 U.S.C. § 10901. |
WHEREFQRE, FDOT respectfully requests that the Board dismiss FDOT's

notice of exemption in this docket as not proposing a transaction within the Board's jurisdiction.

Thomas J. Litwiler
Fletcher & Sippel LLC
29 North Wacker Drive
Suite 920
Chicago, Illinois 60606-2832
(312) 252-1500

ATTORNEYS FOR FLORIDA
DEPARTMENT OF TRANSPORTATION

Dated: May 17, 2010

17" Florida is a right to work state, and thus any attempt to force a BRS-representation condition
on FDOT contracts for work on the Sunrail project would conflict with Florida law. Fla.
Const., Art. I, Sec. 6. FDOT rejects BRS's claim that Florida is anti-union: that same
constitutional provision provides that "[t]he right of employees, by and through a labor
organization, to bargain collectively shall not be denied or abridged.” Id.
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Anmtrak Signature Copy

AGREEi\/IENI‘
BETWEEN
NATIONAL RAI.LROAD PASSENGER CORPbRAHON '
AND

THE FLORIDA DEPARTMENT OF TRANSPORTATION

\

Dated: May 1, 1997
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FAWPADMINMKKAGREEMTS\AMTRAK.RR-4/2/37

THIS AGREEMENT Is between the Natlonal Rallroad Passenger Corporation, a
corporation organized under the Rail Passenger Service Act (hereafter referred to as
the "RPSA"), and the laws of the District of Columbia, having offices at 60
Massachusetts Avenue, N.E., Washington, D.C. 20002 (hereafter referred to as
"Amirak"), and the Florida Department of Transportation; having offices at 3400 West
Commerclal Boulevard, Fort Lauderdale, Florida 33309-3421 (hereafter referred fo as
"FDOT. | '

WHEREAS, as of April 16, 1871, CSXT's predecessors entered into an
Agreement with Amtrak, pursuant to Section 401(a) of the RPSA, with respectto the
provision of services and facillties for intercity rail passenger operations, which
Agreement has subsequently been amended and consolidated; and

WHEREAS, pursuant to that certain Contracts for Instaliment, Purchase and
Sale dated May 11, 1988, FDOT acquired from CSX Transportation, inc. (CSXT), the
rail lines and related facllities between West Palm Beach and Miami, Florida
(hereinafter referred to as "Corridor") which Agreement specifically excluded certain
tights and obligations including a retained frelghit easement and thelrexisting

_agreement between CSXT and Amtrak; and

WHEREAS, subsequent to the acquisition of the quridor by FDOT, Amtrak has

continued to operate on the Corridor pursuant o the RPSA and its agreement with

CSXT, and
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WHEREAS, in accordance with the terms and conditions of the Contracts for
Installation Purchase and Sale between FDOT and CSXT, FDOT assumed
responsibility to negotiate an agreement with Amtrak for continued Amtrak operatit_m;
and

WHEREAS, FDOT owns the Corridor subject fo CSXT's retained easement for
frelght service, and has granted operailng rights over the Corridor to Tri-County
Commuter Rail Authority for local commuter passenger service, and has also
contracted with CSXT to provide for train dispatching and maintenance of the Cor_ridor
and operation of bridges on a continuing basls, and FDOT does not directly perform
| any operations or maintenance services with respect to operation of the Corridor; and

WHEREAS, the parties desire to provide for continued Amtrak operation on
FDOT's Corridor; .

NOW, THEREFORE, effective May 1, 1987, the parlies agree as follows:

ARTICLE |
DEFINITIONS ..
1.1 Amftrak. "Amtrak” means the National Raliroad Passenger Corporation,
1.2 FDOT. "FDOT" means the.Florida Department of Transportation, its designee, to
which FDOT has assigned responsibility to perform setvices on the Corridor.
. 1.3 TCRA. "TCRA" means the Tri-County Commuter Rail Authority.
14 CSXT. "CSXT" means CSX Transportation, lnc.| ‘

1.5 Passenger Train. “Passenger Train’ means an intercity passenger train
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operated over the Corridor for the account of Amtrak.
1.8  Corrldor. “Corridor” means the Rall Line and adjacent_ faciilties owned by FDOT
extending from West Palm Beach to Miami, FL that Amtrak is granted access to under
the terms of this Agreement as further described In Article Il
1.7 RPSA. “RPSA" meaﬁs the Rail Passenger Service Act (49 USC 24101 ef. seq.),
including amendments that may be made during the term of this Agresment.
1.8  Freight Service. "Frelght Service" means rail freight service operated by CSXT
or any other rallroad on the Corridor.
1.9 GCommuter Service. “Commuter Service” means commuter rall passenger
service operated by TCRA on the Corridor.
1.10 Intercity Rall Passenger Service. “Intercity Rail Passenger Service” means rall
passenger service operated by Amtrak on the Corridor under the terms of this
Agreement.
ARTICLE 1l
DESCRIPTION OF CORRIDOR
" The Corridor consists of the rall line, structures, signals, signél systems,
switches, crossovers, Interlocking devices and related rail facilities, including stations
owned by FDOT extending from West Palm Beach to Miami, FL, from Mile Post 965 to
Mile Post 1040.1. CSXT currently d!spatches trains, maintains frack and signals and
communications and operates and maintains bridges.used in the operation of
commuter, intercity and freight rail service over the Corridor, TCRA has been

delegated by FDOT the responsibllitles of operating commuter services over the




arising of such controversy, unless the arbitrators shait make a preliminary ruling to the
contrary. ‘

Section 6.4, Cost of Arbitration, Each party to the dispute shall bear the costs and
expenses Incurred by it in connection with such arbitration, inciuding the cost of the
arbltrator appointed by i, and both parties shall share equally In the costs and
expenses attributable to the services of the third arbitrator.

) mﬂmﬁm Upon fallure of a party to comply with an arbitration award
Issued pursuant to this Article, the other party may refer the malter to a court of

' competent jurisdiction for enforcement of the sald award.

_ ARTICLE Vi L
Section 7.1, Risk of Liability, Except as provided In the last sentence of this

paragraph, to the extent permitied by law, FDOT shall be responsible f-or any damage
or liabllity arising from the Tri-Rail operations. Except as provided in the next sentence,
Amirak shall bé reéponsibie for any damage or liabllity arising from the Amtrak
operations on the Corridor. In the event of an accident involving operations of both
parties, each party (I.e. Amtrak on the one hand and FDOT and Tri-Rail on the other
hand) shall bear the share of damage or liabllity caused by its negligence as

determined by a court of approprlate jurlsdlctioﬁ.

14
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Florida Department of Transportation

CHARLIE CRIST 405 Suwannee Street STEPHANIE C, XOPELOQUSO0S
GOVERNOR Tallahassee, FL 32399-0450 SECRETARY

April 23, 2009

Joseph H. Boardman

President and Chief Executive Officer
Amtrak

60 Massachusaetts Avenue, Northeast
Washington, DC 20002

Subject: Central Florida Rail Agreement
Dear Mr. Boardman,

I am writing to apologize for missing our teleconference this past Monday. We are in the last weeks of
our legislative session and my presence was required at the Capitol. Because | appreciate the need to
move forward and achleve an agreement on the SunRall corridor, | asked my executive team, including
Assistant Secretary Kevin Thibault and General Counsel Alexis Yarbrough to attend In my absence. | was
disappolinted to hear that you refused to speak with them.

When { last spoke with your team, Amtrak demanded that we provide no fault indemnification in the
Central Florlda Corridor (SunRall) “just llke Amtrak has in South Florida on TriRail.” We explained to your
team that Amtrak does not have Indemnity in South Florida and read the contract language to them
over the phone. We further explained that the Department is not legally authorized to give Amtrak
indemnification and that the Legislature has no appetite for any broader Indemnity authorization
beyond existing frelght rallroad owners. We then asked to be advised quickly whether the
indemnification was a deal breaker so preparations could be made to use another yard if we could not
reach agreement. Your team said they would check with the board and get back to us.

To date, we stlil have no response from Amtrak. As such, | am enclosing an executed agreement which
includes not only the exact same liability language we agreed to In South Florida, but also includes

substantlally the same terms on most other materlal issues present in the two corridors. | am hopeful
that Amtrak will see the wisdom In moving forward on this agreement and execute same. We look

forward to working with you.
Sincerely,
SOK -

Stephanle C. Kopelousos
Secretary

Enclosures

www.dot. state. fl.us . @ neovae eaven



http://www.dot.state.fi.us

. AGREEMENT
BETWEEN
NATIONAL RAILROAD fASSENGER CORPORATION
AND

THE FLORIDA DEPARTMENT OF TRANSPORTATION

Dated:
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THIS AGREEMENT (hercafter reforred to es “Agreement”) is between the Naﬁb;lal
Railroad Passenger Corporation, a corporatiox; organized urider the Rail Passenger Service Aot
now codified at Title 49 US Code Section 24101 ef seq, (hereafier referred to as the “RPSA™),
and the laws of the District of Columbisa, having offices at 60 Massachuseits Avenue, N.E.,
Washington, D.C. 20002 (hereafter tefm:'ed to as “Amtrak”), and the Florida Department of
Transportation, having offices at 719 South Woodiand Boulevard, Deland, Florida 32720
(hereafter refetred to as “FDOT”). .

" WHEREAS, FDOT intends to purchase from CSX Tranepqrtation, Inc. (“CSXT"), the
rail lines and r_eléted facilities between Deland and Poinciana, Florida (hereinafter referred to as
. “Corridor”) pursuant to an agreement under which CSXT retains a freight casement; and

WHEREAS, as of June 1, 1999, CSXT entered into an agreement with Amirak, pursuant
to the Rail Passenger Service Aot (49 USC 24101 et, seq.), including amendments that may be
made during the term of this Wmt (hereafter referred to as “RPSA”), with respect to the
provision of services and facilities for intéroity rail passenger operations by Amtrak (hereafter
referred to as “Intercity Rail Passenger Service™), including such operations on the Corridor,
which agreement hes subsequently been amended and is also retained by CSXT in the purchage
agreement with FDOT; and

WHEREAS, CSXT, in its agreements with FDOT, has acknowledged that FDOT may
negotiate an agreement with Amtrak for operation of Intercity Rail Passenger Setvice over the
Corridor, following execution of which Amtrak’s said CSXT agreement relating to such service
over the Corridor would expire; and ; .

WHEREAS, FDOT intonds to operate commuter rail passenger service on the Corridor
(hereinafter referred to as “Commuter Rail Service™); and

WHEREAS, Amtrak’s service on the Corridor remains subject to the requirements of the
RPSA; and |

X 4

L
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WHEREAS, the parties acknowledge that, for the Transition Period following Closing,
~ FDOT will be engaging in infrastructure projects on the Corridor; and
'WHEREAS, the parties further acknowledge that, during the Transition Period, there will
be delays in train operations as well as cancellations of Amtrak service; and '
WHEREAS the parties have nogotiated this Agreement to provide for continued Amtrak
operation of Intercity Rail Passengor Service on the Corridor;
NOW, THEREFORE, effective upon FDOT’s ownership of the Corrldor (“Closing™), the

parties agree as follows:

ARTICLEI

DEFINITIONS
1.1 Amtrak, “Amtrak” means the National Railroad Passenger Corporation, its successors
and assigns.
1.2 FDOT. “FDOT” means the Florida Department of Transportation and/or FDOT’s
" successor to which FDOT has assigned reaponsibility to perform Commuter Rail Services on the
Corridor. Successor, as used herein, includes the Commi;:sion.
13 Commission. “Commission” means the Central Florida Commuter Rail Commission
oreated pursuant to Section 163.01, Florida Statutes.
1.4 CSBXT. “CSXT” means CSX Transportation, Inc., a Virginia corporation,
15  Amtrak Train. “Amtrak Train," which includes Amtrak’s Intercity Rail Passenger
Service operated on the Corridor, means an intercity passenger train operated over the Corridor
by or for the account of Amtrak.
1.6  Corridor. “Corridor™ means the rail line and related facilities, described in Article II

" bolow, between Deland and Poinciana, Florida.
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)

otherwise resolved. The decision of a majority of the arbitrators shall be final and conclusive

between the parties.
ection 6.3. Pendi olu
Unless otherwise specifically provided in other sections of this Agreempnt. while such
atbitration proceeding is pending, the business, the operations to be conducted, the physical plant
to be used and the compensation under this Agreement, to the extent that th_oy are the subject of
such controversy, shall continue to be transacte;l, used and paid in the manner and form existing

prior to the arising of such controversy, unless the arbitrators shall make a preliminary ruling to
* the contrary. '
64, Co {tra

Bach party to the dispute shall bear the costs and expenses incurred by it in connection
with such arbitration, including the cost of the arbitrator appointed by or for it, and both parties
ghall ghare equally in all other costs and expenses, including those aftributable to the services of

the third atbitrator.
Section 6.5, Enforcoment,

Upon failure of a party to comply with an arbitration award issued pursmant to this

Artiole, the other party may refor the matter to a court of competent jurisdiction for enforcement

of the said award.

ARTICLE VIX
RISK OF LIABILITY
Sectlon 7.1, Risk of Liabjlitv,

Bxoept as provided in the last sentence of this paragraph, to the extent permitted by law,

FDOT shall be responsible for any damage or liability arising from the Commuter Rail Service,

" Bxcept as provided in the next sentence, Amirak shall be responsible for any damage or lability
26
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arising from the Amtrak operations on the Cotridor. In the event of an accident involving

operations of both parties, each party (i.e, Amtrak on the one hand and FDOT on the other hand)

shall bear the share of damage or liability caused by its negligence as determined by a court of .

appropriate jurisdiction,

ARTICLE VII
GENERAL
Section 8.1. Information,

Bither party to this Agresment shall have the right to inspect the books and records of the
other party pertaining to the performance of this Agreement in accordance with Section 5.6
hereof. Amtrak shall have the tight upon reasonable conditions and notice to examine all or any
patt of the Corridor at its own expense. Amtrak and FDOT shall make available any existing
reports pertaining to the operation and maintenance of the Corridor that are necessary for the
administration and application of the provisions of this Agreement,

Contract Administration.

The following individuals are appointed by FDOT and Amtrak as Contract
| Administrators. The Contract Administrators will be responsible for coordinating activities
between FDOT and Amirak and for enswring the performance by FDOT and Amtrak,
respectively, of their obligations under this Agreement: .

FOR FDOT: Alan Hyman, Director of Transportation Operationg, 719 S, Woodland
Boulevard, DeLand, Florida 32720, (386) 943-5477

FOR AMTRAK:

Notification of any change in the Contract Administrator for either party shall be made in
accordance with Section 8.7.

27
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This Agreement shall become effective on the Closing and remain in effect for a period
of five (5) yeats, and shall continue in effect thereaﬁer unless terminated by either party by
providing twelve (12) months written notice.

Sectlon 8.10. 16

Subject to the terms of this Agreement, FDOT specifically reserves a}l powers and rights

with resp.ect to the Corridor as it would have if Amtrak were not operating on the Cortidor.
ection 8.11. Rel (;f s
In rendering any sen;ioo or in firnishing any equipment, materials or supplies hereunder,

FDOT is acting solely puxsuant fo this Agreenent with Amtrak and not in any other capacity.

IN WITNESS WHEREOF, Amtrak and FDOT have caused this Agreement to be duly exeouted
by their respective officers thereunto duly authorized,

NATIONAL RAILROAD PASSENGER FLORIDA DEPARTMENT OF
CORPORATION TRANSPORTATION

By, - By~ VAV “Y

Noranne Downs, District Five Secretary

Date " Date 4 ! M/[q
Amtrak - Approved as to Form: FDOT - Approved as to Form:
By: By: W %M

! ~
NAME: wame: __Foed \N:{,(C_ /(00 &f
TITLE; . TITLE: ﬁ"“ﬂf VW«?
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Februavy 26, 2010 .

Honotable John D, Rookefeller, IV

Chair

Committes ot Commetce, Solence
and Transportation

United States Senato

254 Russell Senate Office Building

Washington, DC 20510

Honorable Kay Bailey Hutch!son -

Ranking Member

Committee on Commerce, Selence
and Transportation

United States Senate

560 Dixksen Senate Office Bullding .

. Washington, DC 20510

NATIONAL RAILROAD PASSENGRR CORPORATION
80 Massachuselts Avenue, HE, Washington, 3¢ 20002

{el 202 906,3950 fax 207 906,050

Presldent and Chiof Exceulive Officer

Honorable James L, Oberstar

Chair -

Committes on Transportation and Infiastructure
U:8, House of Representatives

2165 Rayburn House Office Building
Washington, DC 205 15

Honorable John L, Mica

Ranking Member

Cotnmittee on Transportation and Infrastructure
U.8. Houso of Repregentatives :

" 2163 Rayburn House Office Building -

Washington, DC 20515

Dear Chairmen Rookefeller and Oberstar and Ranking Members Hutohison and Mica:

I am writing in my capasity as President and Chief Bxecutive Officer of Amtrak to bring to your attention
a set of problems that is emerging as a significant obstagle to the improvement of existing passenger rajl
service and the development of new, including high spoed and interolty oorridor, pagssnger rail service in
the United States: the ability of railroad owners and passenger rail sorvice operators--oatogorios which
increasingly inolude states, looal or reglonal publio authotitles--to come to reasonable, fur, efficlent, and
fisoally mponsible tisk or liability allocntion agreements suffiolent fo protect the traveling public,

The core of the problem is the unwitlingness or inability of a growing number of entitles, inoluding states
and other public bodles, fo anter into the kind of agreéments for risk allocation described above and/or to
purchase insurance at all or at sufflolent levels in‘many oases because of soverelgn immunity and/or
tolated state law limitations on such actions by public agencies. Those diffioult and to a great extent
struotural obstacles combined with a reluctance on behalf of rativoad operators to abandon thelr
longstanding lability arrangoments with other operatois on their {ines make it nearly Impossible to come
to ratlonal and falr agreements that protect the interests of the traveling publio.

AMTRAK

JDS.GN.I H. Boardmmn W
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AMTRAK

~ 'Y

Honorable John D. Rockefeller, IV
Honorable James L. Obersiar
Honvrable kay Balley Huichizon
Honovable John L. Mlca
February 26, 2010

Page2

Moreover, the attitude from a number of private parties and state entitles alike seems to be that Amtrak, In
signifioant part because of its federal funding, should assume the greater shave of risk or labllity. If that
approach were peimitted, Amtrak would boar linbility risks and assoclated costs attributable to an
indlvidus! state’s commuter rail aperations, and be forced to pass such Habllity costs on to the foderal
_taxpayers and other states that fund Amirak’s state-supported services. Moreover, Amtrak’s faderal
approptiations are not neatly sufficient to establish what would essentlally be an insurance risk pool for
rallroad operations over which [t has no control. .

Nothing olarlfles the policy issues hero botter than the current dlﬂloulty we faceas the State of Florida

- gooks to purchase a CSX rail lino in Central Florida and begin operation of its new Sunrail commuter
sorvice. Wo are seokmg the same profection from the State of Flovida and any state-sponsored operator of
commuter service on thia 61-mile line that we have when we operate on a private railroad line and-that we
enjoy on this line now while owned by CSX. If Amtrak continues to opetate sexrvice on this 61-mile rail
(ine after Florida oloses on {ts purchase ftom CSX, It exposes the oftizons of Callfornia, Washington, and’
New York to paying for personal injury olaims by Suntail commuter passengers. In effect the State of
Rlotida Is seeking to transfer liability exposure to Amirak, and Its other state and foderal partners, for the

liability costs assooiated with Florida’s riew commuter service,

These issues are not new, but they are growing in dimension with the appeaianoe of new entltles,
inoluding states and other public entities referred to above, as railroad owners and rail setvice oporators,
and they threaton the Improved and now national rail service program onvisioned by the Passenger Rail
Investment and Improvesment Act of 2008, accelerated by the Recovery Aot fanding of the PRIIA grant

“programs,

Nor ave these probfems uafamiliar to Congreis. The conoern of Membets over lability allocation issues

. In the proposod salo of a freight line In Massachuseits to the state’s transportation authority and similar,
proposed transactions and problems elsewhere led Congreas to direct the GAO to examine and report on
those issues Involving commuter rail. The GAO's repost of Februaty 2009 about this set of issues —
entitled “Commuter Rail ~ Many Factors Influence Liability and Indemuity Provisions, and Options Bxist
to Faollitate Negotiations” — illustrates the complexities and challenges of risk allocation among railroad

owners and rall passsnger setvice operators generally.
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=

Honorable John D. Rocksfaller, IV
" Honorable James L, Obestor
Honorable Kay Ballsy Hulchlson
Honorable Join J» Mica
February 26, 2010

Page 3

Historlcally, all passengot rall services in the United States were provided by privately-owned railroads
that operated over rail lines they owned, maintained, and dispatohed. In the event of an acoldent
attributablo to negligetice in the operation of trains or maintenance of tracks, Injured passengers could
soek compensation in coust, Since the track owner and traln opesator were almost always the samoe
rallroad, and that railvond was a private corporation, there was generally fittle doubt about who was at
fault, and no statutory impediment to requiring the railrond to componsate injured parties,

{The oteation of Amtrak, which asshmed the ptivate rallroads’ responsibility for uterclty passenger rall
Setvice in 1971, did not materinlly change that equation, Since the Rall Passenger Sorvice Act speoified
that Amirak was not an agenoy of the federal government, Amtrak did not have sovereign immunity that
limited or precluded ts payment of compengation to passengers or others injured as result of its
oporations.- Amtrak and nearly all of the “host raflroads” that provide tracks and services for its trains
entered into “no fault” Hability apportionment/ Indemnity agreements, still in effect today, that speoify
which party is responsible for paying varlous types of olaims, and require the party rosponslble for a

partlculnr claim to indemnify the other parly.

! The growing role of states and other third parties in commuter and Intoroity passsnger tajl servico has
orented linbility Issues that have been more difficult to resolve,’ Vis-a-vis Amtrak, the problem is framed

- up In the context of the authority Congress expliolily gave it In tho Amtrak Reforin and Accountabitity

Actof 1997, 49 U.S.C. se0. 28103 (b) “[a] provider of railrord transportation may enter fnto contrdots that
allocate financial responsibility for olalms.” Legislative history demonstrates that this provision was to
make oleat that Amtrak—then the only non-commuter passenger rail provider—oould enter luto »lsk-
allooation agreeinents to limit its llabllity and also eliminate muoh litigation and, thus, transaction costs
over responsibility. Ironically, states that have sought to provide rall transportation have run into those
same roadblocks to reaching agreament with Amtrak with the result that Amtrak’s Hability exposure, and
thus federal tax dollats may be hugely inoreased. But everi where Amtrak is not in the ploture, these
liability lasties, many of which ate associated with states® soverelgn iImmunity, constitute both a major
problem for rail passonger protection and 2 major impediment to the development and expansion of

" passengor rail service contemplated by the Passenger Rall Investmont and Improvement Aot of 2008
(PRIIA), as states acquiring rail lines play a much greater future role in the development of Interclty and

hlgh-speed rail servlco.
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Honorable John D. Rookgfeller, IV

Honorabls James L. Qberstar

Honorable Kay Bailey Fulchizon

Honorable John L. Mica

February 36, 2010

Page d

State ownership of rail lines and state operation (directly or through contractors) of passenger rail services
means that statos ave increasingly becoming responsible for rall ine maintenance, dispatohing and train
operations formerly performed by private corporations. The result is that accidents involving state-
operated or public agency-operated traing and aocldents that occur on atate-owned rall linos will often be
caused by faotors within the state’s control,

However, states--unlike private corporations and Aintrak-have sovereign immunity that Is derived flom
both federal and state law. State sovereign immunity Jaws limit-and in some oases, may preclude -
entively-rail passengers from obtaining componsation from a state for injurles or deaths resulting from
nejligence by the state or its tall contractor. These laws have also prompted assertions by some states
that they cannot enter Into agresments allooating liability among rall line users-such as the no-fault
arrangements fncorporated in nearly all Amtrak-host railroad agreemonts, of agroements tegarding
liabllity for thelr operations over Amtrak’s Nottheast Cortidor-and that liability apportionment
agresments with Amtrak to which they are already parties cannot be enforoed against thom. Unocertainty
regarding who will be responsible for compensating injured partles is exacerbated by the frots that
sovereign immunity laws are different in ovety state, and that a state agenoy oan declare-g/ler a rail
acoident ocours~that the liability apportionment provialons in an agreement, under which it has operated

vader for many years, aro unonforceable.

Clem-ly this issue is complloated and a solutlon is not obvious, For example, I do not think it is generally
known that the host rallroads and Amtrak have conteaotua! “no-fault” indewinity agreements under which
thoy indemnify each other in the event of an acoldont. With that historloal background for allooating
fiability and its costs, we now see public entitles, such as the State of Florida, refusing to enter into or
honor such agreements based on thefr olalms of soverelgn Immunity, even though they are assuming a
historjcally private role by purchasing and operating a'rail Jine,

To date, these challenges to reasonable liabillty allocation agreetments have had the-following
oconsequences: (f) litigation in court or bofore regulatory agenoies; (i) In a few cases, amendment or
reform of state constitutional or statutory prohibitions or [imitations; and in & number of instances, a
complete impasse to & passenger rail service program moving forward, These resources—or laok of
same-—are unacceptable in terms of both time and cost. Parties simply oannot litigate, conduct years long
negotiations efforts in state houses across the country or fail, IFPRITA ia indeed to sorve as the launching
platform for the development of new intercity passenger rail corridor programs and to introduce high-
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Honorable John 1), Rockafiller, IV
Honorable James L. Oboratair
Honorable Kay Bailsy Hutchison
Honorable John L. Mica
February 26, 2010 '

" Paga$

speed rail beyond the NEC, we must de.velop a rational global approach tq liability atlocation that can be
.molded to svery context and acraugement,

. Amtrak recognizes that there are no easy solutions to the inoreasingly diffioult Hability issues assoclated
with expended passengor rail operations, and the increased involvement of states that triggers sovereign
fmmunity issues. Nor is there a single answer that will solve the multiple issues involved, which Inolude
soveraign immunity; uncettainty about the enforcoab:llty of lability apportionment agreesonts; and -
inorensed jury awards that have raised liability exposure and the costs-of purchasing insurance. However,
unless solutions are developed, the expansion of passenger iail sorvioe that both Congress and the
Administration have deoreed ag an important polioy divootive will be delayed; will be mors expensive
becange of expenditures for litigation, lnsuranco. aud othor costs thet produce no publio benefits; and may

1\ltlmately be thwarted,

The 2009 GAO mport idontified a number of potentlal solutions to some of these fssues. They include the
approach, incorporated in the Price~Anderson Aot (42 U.8.C, 2210) that governs liabllity for nuclear
power plrnts, of requiting all passenger rail operators to maintain specified lovels of insuranoe coupled
with a prooess under which the federal government could provide funding should claims exceed the
required insurance covorags. Another alternative would be leglslation requiring that ruil line sales to state
_ agenocles, and grants to states for capltal Investments in commuter, passenger and high-speed rall, or
which beoome operators of any such setvioe, be conditioned upon the state’s assumption of appropriate
Hability. and indemnification obligations, and any walvers or modlﬁcutlons of state Iaws needed fo make "

those obligations enforceable.

. Amtrak stands ready to work with Congress and other stakeholdeis to develop approéches to address
these oritical Hability related lssues, Wo are currontly engaged in efforts to.identify potentlal solutions
and will share our recommendations with your commitiees as they are developed.

Sinceroly, M-'

eph H. Boardman . T
President and Chief Exeoutive Qfficer
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2/17/2009
4:51 pm
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548

544 Sodano
542 Alvarez
535 Pigeot

o

475 Sherman
422 Sherman

424 Houston
472 Pouyes
411 Pouyes
393 Johnson
450 Gardner

All Railroad Incident Claims $100,000.00 and Over

101172007

6/17/2007

1215/2006 .

12/31/2005
12/13/2005
12/13/2005
11/24/2005
10/6/2005
10/6/2005
3/8/2005
9/26/2003

Number of Records: 11

12113/2005
12/16/2005
11/28/2005
10/6/2005
10/7/2005
3/17/2005
9/26/2003

Incident Report
filefletter
file/letter
Letter
filefletter

file

file

e yeevaepinipmn g

Closed

Closed

Closed
Slip and Fall Closed
Slip and Fall Closed
Door Closure  Closed
Slip & Fall Closed
Injury Closed
Slip & fall Closed
Slip & Fall Closed

Employee injur Closed

5L T

$100,000.

D L ety ety

00 972 W, 79th
$100,000.00 Opaloka Sta
$185,000.00 Mangonia P
$100,000.00 Broward Tril
$100,000.00 Boynton Be:
$100,000.00 Boynton Be:
$100,000.00 P-683
$100,000.00 Lake Worth
$100,000.00 P-672
$100,000.00 P-613
$132,345.87 45th Street

| Railroad Incident Settlements $100,000.00 and Over

2/12/2004

21232004

McNab Road

) ry $150,000.00
450 Gardner 29-05 9/26/2003 9/26/2003 file Employee Injur.  Closed  $132,345.87 45th Street $132,345.87
240 Walkes 01-11b 4/4/2001 4/4/2001 04/05/01 file Fatality Closed Snake Ck $500,000.00
239 Smith 01-11a 4/4/2001 4/4/2001 04/05/01 file Fatality Closed Snake Ck $500,000.00
216 Martinez 00-33 9/21/2000 9/21/2000  09/21/00 File Fatality Closed MP.974.6 $250,000.00
122 Nori 98-08 1272711997 2/25/1998  02/26/98 filefiet  Pers Injury Closed Hollywood $100,000.00
61 Lockwood 97-02 12/19/1996 1171997 01/07/97 filefiet  Pers Injury Closed M.P.994.5 $100,000.00
58 Reynoso 96-62 9/16/1996 1/2/1997 01/02/97 fileflet  Train/Crane Closed Oakiand Pk $300,000.00
17 Glass 96-23 7M3/1996 TM3/1996  07/13/98 fileflet  Train/Vehicle Closed Linton Bivd $144,799.36

Number of Records: 9
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SUMMARY OF CLAIMS BILLS

FLORIDA LEGISLATURE
1998 - 2010
Year | No. Filed | No. Pald Amt. Pald
2010 32 6 $3,242,186
2009 31 5 9,150,000{{950,000 x 9 more years)
2008 34 10 14,500,825
2007 36 13 23,667,882
2006 30 0 0
2005 22 0 0
2004 26 5 9,374,937
2003 32 12 5,088,410 .
2002 42 23 25,870,884 |(1 vetoed; 760,000 x 9 more years)
2001 45 T2 5,555,347
2000 19 9 17,002,500
1999 28 13 13,909,784
1998 35 27 28,844,468
;
SUMMARY OF CLAIMS BILLS
FLORIDA LEGISLATURE
FLORIDA DEPARTMENT OF TRANSPORTATION
1998-2010
Year Bill No, Plaintiff Defendant | Amount Pald Type of Claim
2010 $12  |Hall, Stephen FDOT $388,000 | Automoblle accldent
2002 S$82 |Avendano, Alba Luz FDOT 800,000 | Automoblle accldent
2002 S16  |Baucco, Patsy FDOT 550,000 | Automoblle accident !
2002 $14  |Mcintire, Blllle Jo FDOT 1,000,000 | Automoblle accident
Negligent design bridge
1999 S14  |Alls, Trey Anthony FDOT 1,775,000 | grating
1999 $20 |Baker, Patricla D. FDOT 443,224 | No security at rest areas
1998 S2  |Kelly, Alto, Estate FDOT 1,400,000 | Automobile accident
i Negligent design of
1998 $28  |Roster, Frank FOOT 4,600,000 | roadway
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0043591699

i

06:12:33 pan. 04-23-2000

Agreement 15-648-06

Agresment Between
CSX Transportation, Inc.
and
Its Employees Represented by the

Brotherhood of Reilroad Signalmen
(Former SCL)

WHEREAS, CSX Transportation, Inc. intends to sell to the State of Florida its
line of railroad between Deland, Florida (at or near milepost A749.7) and Poinciana,
Florida (at or near milepost AB14.1) to become a rail commuter corridor for Central
Florida;

WHEREAS, the State may also purchase CSXT's line of railroad between
Hialeah, Florida (at or near milepost SXH 36.7) and Homestead, Florida (at or near

milepost SHX 67.0) for commuter operations;

WHEREAS, CSXT previously sold to the State its line of railroad between West
Palm Beach and Miami, Florida for use as & rall commuter corridor;

WHEREAS, CSXT has or will retain an easement for the provision of rail froight
service over lines purchased or ta be purchased by the State; .

WHEREAS, the State plans to assume responsibility for the maintenance of and

dispatching of trains over lines of railroad it has acquired or wifl acquire from CSXT;

WHEREAS, as a result of the acquisition by the State of the line between Deland
and Poinciana and the line between Hialeah and Homestezd and the assumption by the
State of the responsibility for maintenance and dispaiching on its line between West Palm
Beach and Miami (hereinafler the “Transactions™), CSXT will abolish positions and

establish new positions;
WHEREAS, CSXT gave notice of the Transactions to the Organization;

WHEREAS, CSXT and the Organization (hereinafter “Parties™) desire 1o reach an
agreement addressing these Transactions and the effects, if any, on employees

represented by the Organization from the Transactions,

anz2

53




8043591899

06:1254pm.  04:23-2008

NOW, THEREFORE, IT IS AGREED THAT THE PARTIES HAVE REACHED
THE FOLLOWING UNDERSTANDINGS REGARDING THE TRANSACTIONS.

1. Tho Parties agree that economic protective benefits equivalent to those contained
in Article I of the New York Dock employee protective conditions will be provided to
any employee who was working on the line on the day of the Transaction, which applied
to that line, and who is determined to bo displaced or dismissed as a result of that
Transaction. In addition, such employee protective benefits will be provided to any
employee who was working on the line on the day If the Transaction and who was
displaced by the Transaction. The Parties forther agree that the equivalsnt economic
protective benefits provided by this Agreement are limited to those contained in the
standard New York Dock conditions as imposed and interpreted by the Surface
Transportation Board and supersede prior course of dealings, interpretations or prior

agreemeonts regarding the application of the Condition on CSXT.

In order that the provisions of the first proviso set forth in Article I, Section 3 of

2.
the New York Dock conditions may be properly administered, each employee determined
to be a “displaced employee” or “dismissed employee” within the meaning of the New

" York Dock conditions, which definitions are incorporated into this Agreement, whq is

also otherwise eligible for protective benefits and conditions under soms other job

security or other protective conditions or arrangements shall, within thirty (30) days after
having established “displaced” or “dismissed” status, elect between the benefits under

such other arrangement and this Agreement,

3.  This Agreement shall fulfill the requirements for effects bargaining under the
Railway Labor Act relating to these Transactions. This Agreement also permits CSXT to
abolish and/or establish positions and/or transfer employees to effect these Transactions.
Further, this Agresment also fulfills the requirements, if any, for an agreement goveming
the implementation and effects or Impacts of the Transactions upon employees
represented by the Organization, whether such requirements arise under the ICC
Termination Act or any other law; regulations or decisions of the Surface Transportation
Board, Department of Labor, or any other agenoy; or any applicable collective bargaining

agrecment.

4. The Organization agrees that it will not oppese nor raise any objection to any of
the Transactions in any way or In any forum, including, without limitation, by filing or
progmsmg a claim or grievance under any collective bargaining agreement, threatening
or engaging in a work stoppage ofany kind against CSXT, or seeking to enjoin any of the
Transactions. The Parties recognize that a breach of this provision would cause
irreparable injury to CSXT and further agree 10 its enforcement of this provision by
emergency injunctive relief upon application by CSXT. '

5. This Agreement is intended 1o address the Transactions and the effects, if any, an
employees l'rom the Transactions and to be a full and final settlement. The Parties

412
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therefore agree that neither will serve a Section 6 notice or other bargaining proposal
seeking to amend or change the terms of this Agreement. The Parties further agree that
any outstanding Section 6 notice or bargaining proposal which could relate to any of the
Transactions is withdrawn, but only as to these Transactions.

6.  Any dispute concerning the application of this Agreement is a minor dispute and
is subject to the exclusive dispute resolution procedures of the Railway Labor Act.

Signed at _ this day of , 2006
BROTHERHOOD OF RAILROAD CSX TRANSPORTATION, INC.:
SIGNALMEN:

R. G. Demott, General Chairman Jim H, Wilson, Director
Labor Relations
Approved

F. E. Mason, Vice President
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15/08/2008 11196 FDOT GENERAL COUNSEL » 613122522400 NO. 326
' Labor Relations Dapartmant
. _ 500 Water Strest, J-465
Jacksonville, FL. 38202

N. V. Nihoul, Directur
904 . 159-(208

Certified Mail Return Receipt Request No. 7006 2760 0001 2183 2452

" November 24, 2008

File: 1423
Central Florida Transaction

Mr. R. G. Demott, General Chairman

* Brotherhtod of Railroad Signalmen

P. O.Box 888
Clintos, South Carolina 20325

Mr. Demott:

On Friday, August 29, 2008 Ken Mason, Floyd Mason, you and I met to disciiss the sale,
to the State of Florida, of CSXT's line of railroad between Deland, Florida (at or near

* milepost A749.7) and Poinclana, Florida (at or near milepost A814.1).

During our August meeting, [ orally offeted to modify the protection agreement that
CSXT previously proposed with respect to the effects of this line sale, as well as the
previous sold line between West Palm Beach and Miami, and the potential sale of the line
of road between Hialeah and Homestead, My suggestion included providing certain
limited flow back rights to any BRS represented signal employee of CSXT whose
position is abolished as a result of a transaction and who is offered and accepts
employment with the State’s operator once the transaction has been completed.

Attached is a modified protection agreement that reduces my flm;f back offer to writing,

. for affected employees for one (1) year from the date of hire by the State or its operator.

Please advise me of your available dates to discuss this proposal.

Director « Labor Relations

Attachment

ce:  Mr. F.E, Mason, Yice President BRS

paeS
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12/@8,2008

11:86 FDOT GENERAL COUNSEL » 613122522460

CSXT Labor Agreement No. 15-048-06
Puge [ of 3

Agreement Between
CSX Transportation, Inc.
» .
its Employees Represented by the

Brotherbood of Railroad Signalmen
(former SCL)

WHEREAS, CSX Transportatior, Inc. intends to sell to the State of Florida its
line of railroad between Deland, Florida (at or near milepast A749.7) and Poinciara,
Florida (at or near milepost AB14.1) to become a rail commuter corridor for Central

Florida;

.- . WHEREAS, the State may also purchase CSXT's line of milrond betweed
Hlaleah. Florida (at or near milepost SXH 36.7) and Homestead, Florida (at o neat
milepost SHX 67.0) for commuter opesations;

WHEREAS, CSXT previously sold to the State its live of railroad between West

‘Palm Beach and Minmi, Florida for use as 2 xail commuter coridor;

WHEREAS, CSXT has or will retain an easemesit for the provision of rail freight

sexvice over lines purchased or to be purchased by the State;

WHEREAS, the State plans to assums responsibility for the maintenance of and
dispatching of trains over lines of railroad it has acquired or will acquire from CSXT;

WHEREAS, as a zesult of the acquisition by the State of the line betweén Deland

and Poinciona and, the line between Hinleah aud Homestead and the assumption by the

State of the responsibility for maintenance and dispatching on its line between West Palm

Beach and Miami (hereinafter the “Transactions”), CSXT will abolish positions and -

establish new positions;

WHEREAS, CSXT gave notice of the Transactions to the Organization;

WHEREAS, CSXT and the drgnnization (heretnafter “Parties™) desive tg reach an

agreement addressing these Transactions and the effects, if any, on employees

represented by the Organization from the Transactions;

NOW, THEREFORE, IT IS AGREED THAT THE PARTIES HAVE REACHED

" THE FOLLOWING UNDERSTANDINGS REGARDING THE TRANSACT IOP:JS.

ND,326 @5
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11:@6 FDOT GENERAL COUNSEL » 613122522408

CSXT Labot Agreement No. 15-048-06
Page2 uf 3

1. The Paries ilgree that economic protective benefits equivalent to those contajped -

In Article I of the New York Dock employee protective conditions will be provided to
any employees who was working on the line on the day of the Transaction, which
applied 1o that line, and who Is deterrnined to be displaced or dismissed as a result of

.* that Transaction. In addition, such employee protective benefits will be provided to
,any employee who was working on the line on the day of the Transaction and who

was displaced by the Transaction. The Parties further "agree that the equivalent
economlic protective benefits provided by this Agreement are limited to those
contained in the standard New York Dock conditions as imposed and interpreted by
the Surface Trmuponation Board and supersede prior course of dealings,
interpretations or prior agreements regarding the application of the Condmon on

CSXT.

2. In order that the provisions of the first proviso set forth in Article I, Section 3 of
the New York Dock conditions may be properly administered, each employee
determined to be a “displaced employee” or “dismissed employee” within the

" meaning of the New York Dock conditions, which definitions are incorporated inta

this Agreement, who is also otherwise eligible for protective benefits and conditions
under some other job security or other protective conditions or arrangements shall,
within thirty (30) days after having established “displaced” or “dismissed" status,
elect between the benefits under such other amangement and this Agreement.

. 3. Any CSXT Signal Department employee who occupies a headquartered position

on the date(s) of the Transaction(s), whose position is abolished as a result of one or
more of the Transactions, and who is offered and accepts employment with the State
or lis operatos, will xetain seniority on the former SCL property for a period of 12
months from the effective date of the Transaction that resulted in the abolishment of
that employee's position. On or before the first (1*) anniversary of such Transaction,
such employee will be allowed to retun to CSXT by bidding on and being assigoed a

position In accordance with the requirements of the Schedule Agreement. Any such
employee who does not retum on or before the firat (1*) apniversary of the

transaction forfeits all senlority on CSXT.,

4. This Agrcement shall t'ulﬂll the requirements for effects bargaining under the

Railway- Labor Act relating to these Transactions. This Agreement also permits

CSXT to abolish and/or establish positions and/or wransfer employees 10 effect these
Transactions. Further, this Agreement also fulfills the requitements, if any, for an
agreement governing the implementation and effects or impacts of the Transactions
upon employees represented by the Organization, whether such requirements arise
under the ICC Termination Act or any other law; regulations or decisions of the
Surface Transportation Board, Department of Labor, or any other agency; or any

" applicable collective bargaining ngreement.

5. The Orgonization agrees that it will not oppose nor raise any objection to any of
the Transactions in any way or in any forum. including, without limitation, by filing
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or” progressing a claim or grievance under any collective bargaining agreement,
threateping or eagaging in a work stoppage of any kind against CSXT, or seeking to
enjoin auy of the Transactions. The Parties recognize that & breach of this provision
would cause Irreparable injury to CSXT and further agres to its enforcement of this
provision by emergency injunctive relief upon application by CSXT.

6. This Agreement is intended to addvess the Transactions and the effects, if any, on
employees from the Transactions and to be a full and final settlement, The Parties
therefore agree that neither will serve a Section 6 notice or other bargaining proposal
sceking to amend or change the terms of this Agreement. The Parties further agree
that any outstanding Section 6 notice or bargaining proposal which could relate to any
of the Transaetions is withdrawn, but ooly as 10 these Transactions.

7. Any dispute conceming the application of this Agreement is a minor dispute and
is sulsject to the exclusive dispute resolution procedures of the Railway Labor Aét.

Signed at. » this day of ~. 2008

BROTHERHOOD OF RAILROAD CSX TRANSPORTATION, INC.:
SIGNALMEN:

R. G. Demott, General Chairman N. V. Nihoul, Director Labor Refations

Approved
F. B, Mason, Vice President
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Florida Debart;rngntof Transportation

CHARLIE CRIST 608 Suwannee Street srnm'mmn €, KOPRLOUSOS
goveRNon . Tellahossse, FL 32899-0450 SRORLTARY
December 8, 2009
The Honorable Jeff Atwater

President, Tho Florida Senate
404 S, Monroe Styeet, Room 409 (Capitol)
Tallahassee, FI, 32399-1100

Dear M, President:

I am wiiiing pursuant fo your request that the Depaummt address the soncetns of the sight (8)
signalmen who work in the SunRall comldor. As requested, we bave reached out to out °
conttactor and disoussed removing signal services from the scope of the confraot so that the
Depatiment can goparately procurs the signal work and tequire that the bidders be rail employers
under the Federal Railroad Retivement Tax Aot. Our contractor ig agreeable to the amendment in
scope, Therefote, the Department commits to you that it will (1) eliminate the signal work from
the s¢ape of.ifs current confract, (2) sepatately procurs the signal work, and (3) xequire that the
biddess for the signal work be “reil employers” under the Fedoral Railroad Retirement Tax Aot.
‘This should afford the signalmen the fedoral protections they seek in the SunRail cotridor.

Sincerely, '
. Stephanie C, Kbpelousos
' Secrelary

The Honorable Larcy Cretul, Speaker of the Rlorida House

0!
Tho Honorable Al Lawson, Senate Demooratic Loader

www.dat.state,fl.us ® neovoreo earsn

62




CERTIFICATE OF SERVICE

I hereby certify that on this 17™ day of May, 2010, a copy of the foregoing Reply

of Florida Department of Transportation to Comments of National Railroad Passenger

Corporation and Brotherhood of Railroad Signalmen was served by electronic mail and

overnight delivery upon:

George W. Mayo, Jr., Esq.
Hogan & Hartson LLP

555 Thirteenth Street, N.-W.
Wsahington, DC 20004-1109

Jared I. Roberts, Esq.

Senior Associate General Counsel
National Railroad Passenger Corporation
60 Massachusetts Avenue, N.E.
Washington, DC 20002

Richard S. Edelman, Esq.

O'Donnell, Schwartz & Anderson, P.C.
1300 L Street, N.W.

Suite 1200

Washington, DC 20005

Thotrtas J. Litwiler
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