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Pursuant to the Surface Transportation Board’s Request for Comments issued on 

September 15, 2010, King County, Washington, a political subdivision of the State of 

Washington (the “County”) hereby submits these Comments.  On August 24, 2010, GNP Rly 

Inc. (“GNP”) filed a Petition to Vacate Notice of Interim Trail Use or Abandonment in STB 

Docket Numbers AB-6 (Sub-No. 463X) and AB-6 (Sub-No. 465X) (“GNP Petition to Vacate”) 

and a Petition for Exemption in STB Finance Docket No. 35408 (“GNP Petition for 

Exemption”).  The County respectfully submits that the Board should deny GNP’s Petitions in 

their entirety for the reasons set forth below.   

 
PUBLIC VERSION 
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I. INTRODUCTION 

GNP asks the Board (1) to vacate two Notices of Interim Trail Use (each a “NITU”) 

covering a total of 9.1 miles of railbanked right-of-way in King County, Washington, between 

MP 0.0 and MP 7.30 on the former Redmond Spur and between MP 23.8 and 22.0 on the former 

BNSF Railway Company (“BNSF”) Woodinville Subdivision (collectively, the “Lines”); and (2) 

to authorize GNP to acquire the rail reactivation right for the Lines from King County and 

operate freight service on the Lines. 

GNP’s Petitions are fruitless exercises that will not advance the rail policy because even 

if the Board granted GNP all of the relief it has requested, GNP would not be able to establish 

freight rail service because: 

• GNP does not own or have any interest in the right-of-way that would allow it to 
provide freight service.  To the best of the County’s knowledge, the Port of Seattle 
(“Port”), which owns much of the right-of-way, has not agreed to sell its interest to 
GNP, and the other owners of rights in the right-of-way, the County and the City of 
Redmond, have indicated that they do not intend to convey any such interest to GNP 
at this time. 

• The County is not willing to transfer its reactivation right to GNP. 

• GNP lacks the financial capability to rehabilitate and maintain the track needed to 
provided rail service and GNP admits that the scant amount of freight traffic it 
anticipates is not financially viable and cannot cover the costs of operating the Lines. 

The actions GNP asks this Board to take would not solve any of these fatal flaws in 

GNP’s Petitions.  Board authority is permissive, not mandatory, and would not require the 

owners of the right-of-way – The Port of Seattle and the City of Redmond – to convey anything 

to GNP, would not require the County to convey its property rights in the Lines or the 

reactivation right, and would not resolve the financial unviability of the proposed service.  Even 

if the Board were to grant GNP’s Petitions, therefore, GNP would not be able to establish freight 

rail service on the Lines. 
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The only concrete effect of granting GNP’s petitions would be to vacate the NITU, 

thereby potentially destroying a comprehensive regional planning effort to provide recreational 

trail, public transportation and other public uses in the corridor.  That effort has cost the County 

and other regional stakeholders tens of millions of dollars and, when fully implemented, will 

benefit all King County and region residents.  However, if the NITU is vacated but GNP is 

unable to initiate service, the rail character of the Lines could be called in to question, creating 

the potential for removal of the Lines from the national rail system forever.  In short, granting 

GNP’s petitions will not benefit GNP at this time, but could potentially impose substantial and 

concrete harm on the County and other regional stakeholders and further harm the broader 

interests of the national rail system.   

Why then does GNP seek Board action at this time?  The answer can be found in the 

statements of GNP’s principals regarding the full extent of GNP’s plans for the Lines.  In 

numerous public statements, GNP has said that its true goal is to use the Lines to provide 

excursion and commuter passenger service.  GNP has quite bluntly claimed that its purported 

status as a railroad on the Lines would immunize it from local regulation, thereby enabling it to 

provide excursion and commuter services faster and cheaper than any public entity.  Thus, GNP 

is seeking this Board’s authority solely for the purpose of shielding its proposed passenger 

services from state and local regulation.  The putative freight service is a pretext.  In addition to 

the admitted financial unviability of the proposed freight service, the pretextual nature of GNP’s 

plan is made plain by the fact that GNP seeks Board authority to use track on which no identified 

or proposed shippers exist because that track – including track in downtown Redmond – is 

essential for its excursion and commuter services.   
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Board precedent is clear that the Board will not vacate a NITU until the petitioning 

carrier can establish that it (1) has received Board authority to operate on the right-of-way, (2) is 

in a position to provide active freight service (including possessing the necessary property rights 

to use the right-of-way), and (3) has obtained the consent of the abandoning railroad or the 

current holder of the reactivation right.  GNP has not and cannot fulfill any of those 

requirements.  Accordingly, the Board should deny GNP’s Petitions. 

One point bears emphasis: the County is not opposed to freight rail service on the right-

of-way, and further recognizes that at the appropriate time and in the appropriate circumstances 

the interim trail use must give way to Board approved rail service.  However, GNP’s proposal 

describes neither that time nor those circumstances.  The County and its local partners are in the 

process of developing a long range plan for the right-of-way that will provide for trail use, 

potential public transportation rail use, utilities and other publicly beneficial uses, while also 

contemplating the potential, future reactivation of the Corridor for freight service.  GNP’s 

proposal, however, is simply too speculative and too contingent to justify endangering the 

comprehensive plans the County and local stakeholders have begun to establish for the right-of-

way. 

As discussed below, GNP’s proposal fails to meet even basic tests of financial viability.  

GNP itself admits that its freight service would not be self-supporting and would not generate 

enough revenue to allow for repair and maintenance of the tracks.  The viability of GNP’s plans 

depend on excursion or commuter passenger services that are either barred by Washington law 

designating Sound Transit as the region’s high capacity transportation provider or by GNP’s 

inability to obtain the necessary property rights to carry out its proposed passenger services.  In 
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addition, there is no certainty that GNP will be able to secure the RRIF loan and other financing 

it requires to begin any operations.   

Accordingly, and for the reasons set forth below, the Board should dismiss GNP’s 

petitions.  Furthermore, because of the substantial controversy regarding GNP’s proposed service 

and the fundamental questions about GNP’s motives for seeking Board authority and the 

viability of its proposed service, GNP should be required to submit a full application pursuant to 

either Section 10901 or 109021 should it chose to continue to seek Board authority.2   

II. FACTUAL BACKGROUND 

GNP’s Petitions address only 9.1 miles of track – 7.3 miles of the Redmond Spur and 1.8 

miles of the Woodinville Subdivision (the “Lines”).  The Redmond Spur and a substantial 

portion of the larger Woodinville Subdivision (together the “Corridor”) were the subject of a 

complex transaction for the benefit of local communities, which culminated in BNSF conveying 

the property to the Port of Seattle in December, 2009 (the “Public Acquisition”).  King County 

(the “County”) and GNP were both parties to the transaction.  In July, 2010, the City of 

Redmond (“Redmond”) purchased a portion of the Redmond Spur that is located in or adjacent 

to the City.   

The rights and obligations of the Port, Redmond, the County, and GNP are stated clearly 

in the deeds and contracts that were executed in December, 2009.  Those agreements grant GNP 

the right to provide interstate freight service to the north of the Lines it seeks to reactivate.  

However, those same contracts specifically prohibit GNP from providing interstate freight 

 
1 As explained more fully infra, at 57 and fn. 26, it is not clear from the record in this proceeding whether GNP is a 
rail carrier subject to this Board’s jurisdiction and, as a result, whether Section 10901 or 10902 would apply. 
2 In the alternative, the Board should hold in abeyance the effective date of any order vacating the NITU until GNP 
is able to demonstrate that it can (1) obtain the necessary property rights in the right-of-way to allow it operate, (2) 
secure the necessary financing to allow it to commence operations and (3) create a viable business plan to provide 
continuing freight rail service. 
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service on the Redmond Spur and grant no GNP rights whatsoever to use the Woodinville 

Subdivision south of MP 23.8. 

A. General Description of the Woodinville Subdivision and Redmond Spur  

The 9.1 miles of track at issue here are part of two lines of railroad – the Woodinville 

Subdivision and the Redmond Spur – formerly owned and operated by BNSF Railway Company.  

The Woodinville Subdivision (“Subdivision”) extends from the City of Tukwila, in King County, 

Washington, northward to the City of Snohomish, in Snohomish County, Washington, where the 

Subdivision connects with BNSF’s Everett-Spokane line at the Snohomish West junction.  

Exhibit 1 (BNSF Woodinville Subdivision Overview Map.)  The line is “railbanked” from 

milepost (“MP”) 5.0 in Renton to MP 10.25 in Bellevue, and from MP 11.65 (also in Bellevue) 

to MP 23.8 in Woodinville, all in King County, Washington.  Exhibit 2 (BNSF Woodinville 

Subdivision Freight Use and Rail Banked Segments); see also BNSF Ry. Co. – Abandonment 

Exemption in King Cnty., WA, STB Docket No. AB-6 (Sub-No. 464X) (Service Date Oct. 27, 

2008); BNSF Ry. Co. – Abandonment Exemption in King Cnty., WA, STB Docket No. AB-6 

(Sub-No. 465X) (Service Date Nov. 28, 2008).3   

The 1.8 mile portion of the Woodinville Subdivision at issue here, from MP 22.0 to MP 

23.8, is located in the railbanked portion of the Woodinville Subdivision in the City of 

Woodinville.  See Exhibit 2.  From MP 23.8 in Woodinville to MP 38.25 in the City of 

Snohomish the line remains in active freight service.  Exhibit 2; The Port of Seattle – Acquisition 

Exemption – Certain Assets of BNSF Ry. Co., STB Finance Docket No. 35128 (Service Date 

June 20, 2008).  A copy of BNSF’s Track Chart for the Woodinville Subdivision is attached at 

Exhibit 4. 
 

3 A short segment of the Subdivision, from MP 10.25 to MP 11.65 (all in Bellevue), is fully abandoned and is no 
longer subject to the Board's jurisdiction.  BNSF Railway Company – Abandonment Exemption – in King Cnty., WA, 
STB Docket No. AB-6 (Sub-No. 453-X) (notice of consummation, filed Mar. 10, 2008).   
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The Redmond Spur, which connects to the Subdivision at MP 23.8 in Woodinville, is a 

7.3-mile spur line that extends to Redmond, all in King County.  See Exhibit 1; see also Exhibit 

2.  The Spur was also railbanked as part of the Public Acquisition that closed in 2009.  Exhibit 3 

(BNSF Woodinville Subdivision STB Proceedings Map); see also BNSF Ry. Co. – Abandonment 

Exemption in King Cnty., WA, STB Docket No. AB-6 (Sub-No. 463X) (Service Date Oct. 27, 

2008).  A copy of BNSF’s Track Chart for the Redmond Spur (referred to as part of the Issaquah 

Spur) is attached at Exhibit 5. 

B. The Port, the County and Redmond Acquired Ownership Interests in the 
Subdivision and the Spur 

 
The current status of the Lines is the result of a complex set of agreements between 

BNSF, the Port of Seattle, and King County arising from BNSF’s decision, in approximately 

2003, to divest the Subdivision and the Spur.  Exhibit 7 at 1 (excerpts from BNSF Corridor 

Preservation Study).  Those negotiations concluded in May of 2008, when King County, BNSF 

and the Port executed a set of documents pursuant to which BNSF would convey to the Port title 

to the Subdivision and Spur, and a substantial portion of the Subdivision and all of the Redmond 

Spur would be railbanked. 

The principal components of the agreements with BNSF for the Public Acquisition were: 

• A purchase and sale agreement whereby the Port of Seattle would purchase from 
BNSF the north portion of the corridor, consisting of the Woodinville Subdivision 
from MP 23.4 to MP 38.25, and the Redmond Spur from MP 0.0 to MP 7.3;  

• A donation agreement whereby BNSF donated to the Port of Seattle the south portion 
of the corridor from MP 5.0 to MP 23.4; and 

• A Trail Use Agreement and Railbanking Easement whereby the Woodinville 
Subdivision from MP 5.0 to MP 10.6 and MP 11.25 to MP 23.8 and the Redmond 
Spur from MP 0.0 to MP 7.3 were railbanked with King County acting as the interim 
trail user. 

Copies of these agreements are attached hereto as Exhibits 12 through 15.   
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The Port desired to acquire the Subdivision and Redmond Spur to preserve ongoing 

freight service connecting the Port District to interstate rail lines to the north, and to preserve the 

railbanked portion of the Corridor to ensure its availability for future freight demand: 

The Port’s primary mission is to create economic vitality in the region.  This once-in-a 
lifetime investment preserves a valuable transportation asset for the region, maintains 
current freight rail service, and secures the corridor for potential future freight rail use 
supporting the region’s economy. 
 
The Port is also interested in optimizing the use of this corridor for other transportation 
modes compatible with freight rail. 
 
Without the Port’s involvement to secure the corridor, the corridor could have been sold 
piecemeal to private owners and lost to public use forever.   
 
Exhibit 9 (Port of Seattle Webpage).   

The County desired to be the interim trail user on the railbanked portions of the Corridor.  

Exhibit 20 (Ordinance 16084 at Section 1.A).  Together, the Port and the County also recognized 

the considerable and beneficial regional uses that could be made of the Corridor during its 

interim, railbanked use.  Most notably, they embraced dual use for trail and public transportation 

purposes.  Id. at Section 1.K.   

The Public Acquisition called for the portion of the Subdivision north of MP 38.4 to 

remain in active freight service.  Exhibit 12 (Purchase and Sale Agreement at Recital B 

(excerpts)).  The freight service was to be performed by a Third Party Operator (“TPO”) 

pursuant to a reserved freight easement.  Id. at Section 8.1(b).  The TPO was to be selected by 

BNSF with the approval of the Port.  Id.  

The closing date was extended several times, see, e.g., Exhibit 19 (7th Amendment to 

Purchase and Sale Agreement), but ultimately the Public Acquisition was finalized on December 
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18, 2009.4  Pursuant to the final agreements, the Port acquired title to the Subdivision from MP 

5.0 to MP 38.25 and to the Spur from MP 0.0 to MP 7.3.  Exhibits 12, 13.  BNSF retained a 

reserved freight easement over the portion of the Subdivision north of Woodinville from MP 

23.8 to MP 38.25 (“Freight Segment”).  Id.  BNSF conveyed its reserved freight easement to 

GNP Rly, Inc.  Exhibit 16 (Quitclaim Deed Woodinville Freight Easement).   

The County entered into a Trail Use Agreement with BNSF regarding the southern 

portion of the Subdivision from MP 5.0 to MP 23.8 and the Spur from MP 0.0 to MP 7.3 

(“Railbanked Segment”).5  Exhibit 14.  The Port simultaneously granted a Public Multipurpose 

Easement (“Railbanking Easement”) to King County for the Railbanked Segment.  Exhibit 15.  

BNSF also conveyed to the County BNSF’s right to reinstitute service over the Railbanking 

Segment.  BNSF Ry. Co. – Acquisition Exemption, STB Finance Docket No. 35148 (Service 

Date Sept. 19, 2009).   

The Port and the County made substantial investments to acquire the Corridor.  The Port 

paid BNSF $81,449,000 for the property it acquired.  Exhibit 19 at Section 2.  The County paid 

the Port $1,903,000 for the Railbanking Easement.  Exhibit 12 at Section 2(b) (Purchase and Sale 

Agreement).  Subsequently, the Port conveyed to Redmond title to the portion of the Redmond 

Spur located in and adjacent to the City, from approximately MP 3.4 to MP 7.3.  Exhibit 21 

(Deed from Port of Seattle to City of Redmond).  Redmond paid the Port $10,000,000.  Exhibit 

22 (real estate excise tax affidavit, showing purchase price). 

 
4 See, e.g., STB filing No. 226405 in STB Docket No. AB-6 (Sub-No. 464X), BNSF Ry. Co. – Abandonment 
Exemption – in King County, WA (letter from BNSF, filed Feb. 5, 2010, advising STB that donation of railbanked 
land had been consummated. 
5 The Trail Use Agreement excluded the section of the Woodinville Subdivision between MP 10.5-11.25, which was 
abandoned in 2008.  BNSF Railway Company – Abandonment Exemption – in King Cnty., WA, STB Docket No. 
AB-6 (Sub-No. 453-X) (notice of consummation, filed Mar. 10, 2008). 
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All of the 9.1 miles of right-of-way that GNP seeks authority to use are within the 

Railbanked Segment and are subject to the County’s Railbanking Easement.  The City of 

Redmond owns approximately 3.7 miles of the subject right-of-way and the Port owns the rest.  

Exhibit 2; Exhibits 12, 13, and 21. 

The numerous Board actions, and the current status of the Lines, may be summarized in 

tabular form as follows.  See also Exhibit 3(BNSF Woodinville Subdivision STB Proceedings 

Map). 

Woodinville Subdivision (Renton to Snohomish) 
Segment Status STB Docket No. or 

Finance No. 
Current Owner 

MP 5.0 - 10.5 Railbanked (King 
County is interim trail 
user) 

AB-6 (Sub-No. 464X) 
Service Date Sept. 26, 
2008 
Finance Docket No. 
35148, BNSF Ry. Co. – 
Acquisition Exemption.   

Port of Seattle (Fee) 
King County 
(Railbanking Easement 
and Reactivation Right) 

MP 10.5 - 11.25 Abandoned  
 
 

AB-6 (Sub-No. 453X) 
(Notice of 
Consummation filed 
Mar. 10, 2008) 

Port of Seattle (Fee) 
King County 
(Railbanking Easement) 
Washington State 
Department of 
Transportation (right of 
way) 

MP 11.25-23.8 Railbanked (King 
County is interim trail 
user) 

AB-6 (Sub-No. 465X) 
Service Date:  Nov. 28, 
2008 
Finance Docket No. 
35148, BNSF Ry. Co. – 
Acquisition Exemption.   

Port of Seattle (Fee) 
King County 
(Railbanking Easement 
and Reactivation Right) 

MP 23.8-38.25 Active Freight  Finance Docket No. 
31528, Service Date: 
July 20, 2008 

Port of Seattle (Fee) 
GNP (Freight Easement) 
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Redmond Spur (Woodinville to Redmond) 
Segment Status STB Docket No. or 

Finance No. 
Current Owner 

MP 0.0 - 7.3 Railbanked (King County is 
interim trail user) 

AB-6 (Sub-No. 463X) 
Service Date Sept. 26, 
2008 
Finance Docket No. 
35148, BNSF Ry. Co. 
– Acquisition 
Exemption.  

Port of Seattle (Fee, 
MP 0.0 – MP 3.4) 
City of Redmond 
(Fee, MP 3.4 - MP 
7.3) 
King County 
(Railbanking 
Easement and 
Reactivation Right) 

 

C. Local Governments and other Regional Agencies have Invested Substantial 
Resources to Plan for and Acquire the Woodinville Subdivision and the Redmond 
Spur  

Since BNSF first announced its intent to divest the Woodinville Subdivision and the 

Redmond Spur in 2003, local governments and other regional agencies have been planning for 

the best use of the asset.  Exhibit 7 at 1.6  Initially, the Puget Sound Regional Council (“PSRC”) 

evaluated the public interest to be served by acquiring the Corridor.  Id.7  This culminated in the 

PSRC informing BNSF that the region should work to preserve the Corridor for future 

transportation uses.  Id.  The PSRC also prepared the extensive BNSF Corridor Preservation 

Study, completed in 2007, which carefully evaluated alternative, future uses of the Corridor.  

Exhibit 7.  The PSRC, in conjunction with Central Puget Sound Regional Transit Authority 

(“Sound Transit”), also prepared a BNSF Eastside Corridor Commuter Rail Feasibility Study, 

                                                 
6 The entire text of the BNSF Corridor Preservation Study is available online at 
http://www.psrc.org/assets/3176/_07-20_BNSFfinalreport.pdf.  Related reports regarding the Corridor may be found 
at http://www.psrc.org/about/pubs/bnsf/fullreport/bnsf/ (last visited Nov. 5, 2010). 
7 The PSRC is a Regional Planning Agency that is jointly governed by representatives of the local governments in 
the Central Puget Sound Region, including four counties, cities and towns within those Counties, local port districts 
and the State.  It is the Metropolitan Planning Organization designated by the U.S. Department of Transportation for 
conducting transportation planning in the region under 23 U.S.C. § 134, and is the Regional Transportation Planning 
Organization designated by the State of Washington for adopting a regional transportation plan under RCW ch. 
47.80.  The PSRC's plans thus carry the force of state and federal law.  See City of Des Moines v. Puget Sound Reg’l 
Council, 97 Wn. App. 920, 988 P.2d 993 (Wash. Ct. App. 1999), rev. den., 140 Wn. 2d 1022, 10 P.3d 403 (2000). 

http://www.psrc.org/assets/3176/_07-20_BNSFfinalreport.pdf
http://www.psrc.org/about/pubs/bnsf/fullreport/bnsf/
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which was completed in 2008.  Exhibit 8 (excerpts).  The study evaluated the cost and feasibility 

of using parts of the Woodinville Subdivision and the Redmond Spur for commuter rail service.   

Based on the PSRC’s recommendation to preserve the Corridor in public ownership, the 

Port and the County sought to acquire the Subdivision and the Redmond Spur from BNSF.  After 

executing the Purchase and Sale and Donation Agreements in May, 2008, the Port and King 

County also began a discussion with a consortium of local governments and public utilities to 

maximize the recreational and public benefits from the Port-County investment in the 

Subdivision and Spur.  These public entities are planning to use the Railbanked Segment to 

develop essential public facilities,8 including but not limited to regional multipurpose trails and 

other recreational facilities; light rail; facilities for electric power and natural gas; pipelines for 

drinking water, reclaimed water, and wastewater; and, street crossings and related improvements.  

In addition to the Port and the County, these entities include: 

• Sound Transit, which Washington State law designates as the sole provider of high 
capacity transit in portions of King, Pierce, and Snohomish Counties (RCW 
81.112.090, .100), has developed and is implementing a voter-mandated transit plan 
for the eastern side of King County, which would extend light rail service from 
Seattle to Bellevue and then to Redmond, critical elements of which require the use of 
the corridor.  See http://www.soundtransit.org/x3245.xml (last visited Nov. 5, 2010); 
http://www.soundtransit.org/Projects-Home/East-Link-Project/East-Link-Library.xml 
(last visited Nov. 5, 2010) (describing plans for “East Link” light rail line). 

• Puget Sound Energy (“PSE”), Washington state’s oldest local energy utility, 
primarily serving customers in the Puget Sound region, is interested in acquiring 
utility easements throughout the entirety of the Subdivision and the Spur, except for 
the Redmond-owned portion of the Spur where PSE and Redmond anticipate a value 

                                                 
8  Under Washington law, “essential public facility” is a defined term that encompasses public facilities that may not 
be precluded by local land use laws.  The Washington State Growth Management Act (“GMA”), RCW chapter 
36.70A, defines the term “essential public facilities” (“EPFs”) to include “those facilities that are typically difficult 
to site.”  See RCW 36.70A.200(1) (listing examples).  Under state GMA regulations, “the broadest view should be 
taken of what constitutes a public facility.”  WAC 365-195-340(a)(i).  The expansion or improvement of essential 
public facilities is covered by RCW 36.70A.200(5).  See City of Des Moines v. Puget Sound Reg’l Council, 108 Wn. 
App. 836, 988 P.2d 27 (Wash. Ct. App. 1999).  Regional trails are considered EPFs.  See Cascade Bicycle Club v. 
City of Lake Forest Park, CPSGMHB Case No.07-3-0010c, Final Decision and Order, published July 23, 2007 
(Central Puget Sound Growth Management Hearing Board), available online at 
http://www.gmhb.wa.gov/LoadDocument.aspx?did=1448 available on Westlaw at 2007 WL 2340878.  

http://www.soundtransit.org/x3245.xml
http://www.soundtransit.org/Projects-Home/East-Link-Project/East-Link-Library.xml
http://www.gmhb.wa.gov/LoadDocument.aspx?did=1448
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for value exchange of perpetual easements for existing PSE facilities and 
infrastructure within the Redmond portion of the Spur and Redmond trail facilities on 
PSE properties.  Exhibit 23 (PSE Service Area); Exhibit 26 (November 2009 
Memorandum of Understanding Regarding Acquisition of Woodinville Subdivision). 

• Cascade Water Alliance (“CWA”), composed of eight Puget Sound-area 
municipalities (five cites and three water and sewer districts) that joined together to 
provide safe, clean, reliable water supply to almost 400,000 residences and more than 
22,000 businesses, is interested in acquiring a utility easement over the Railbanked 
Segment, including the Redmond Spur.  Exhibit 24 (Summary information from 
CWA home page); Exhibit 26 at § 2.2.5.  

In early November 2009, the Port, the County, Sound Transit, CWA, PSE, and Redmond 

entered into a memorandum of understanding (“MOU”) to articulate their interests and establish 

a coordinated planning process for the Woodinville Subdivision and Redmond Spur.  Exhibit 26.   

The signatories to the MOU all understand and have agreed that the Corridor must be 

preserved as part of the national rail system, and must remain available for reactivation should a 

bona fide need arise in the future.  As a result, they have proceeded with due regard for the 

potential that “a bona fide petitioner, under appropriate circumstances, may request the NITU to 

be vacated to permit reactivation of the line for continued rail service.”  BNSF Ry. Co. – 

Acquisition Exemption, STB Finance Docket No. 35148 at 4 (Service Date Sept. 19, 2009).  The 

respect for this important aspect of railbanking is set forth in the MOU, which states that “[t]he 

Parties recognize that for any portion subject to railbanking, future local, regional or national 

transportation needs may require reconstruction and reactivation of the right-of-way for freight 

rail service.”  Exhibit 26 at Section 3.3.   

In the meantime, however, the MOU contemplates that each of the parties may acquire 

real property interests from the Port, but that the Port would retain title to the Freight Segment 

(subject to the freight easement).  The MOU contemplates that: 

• Freight rail service would continue on the Freight Segment; 

• Railbanking would continue on the Railbanked Segment of the Subdivision and the 
Redmond Spur; 
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• PSE and CWA would acquire rights to support utility uses in the corridor; 

• The Railbanked Segment (and, to the extent consistent with ongoing freight 
operations, the Freight Segment) would be available for public transportation uses, 
including high capacity transit or bus transportation; 

• If the Freight Segment were ever proposed for abandonment, interested MOU parties 
would cooperate to allow the Freight Segment to be railbanked; and  

• The MOU parties would establish a process to consult and coordinate activities 
related to the Railbanked Segment, consistent with the express goal of developing and 
operating a dual use corridor for trail and transit purposes. 

See Exhibit 26. 9 

Although not all of the plans of all of the parties to the MOU involve the 9.1 miles of 

right-of-way at issue here, the overall planning effort for the use of the Woodinville Subdivision 

and Redmond Spur is a comprehensive, interconnected process intended to yield a regional 

consensus on the appropriate uses of the right-of-way.  The Lines are an integral part of the 

overall plans. 

D. GNP’s Limited Rights 
 

GNP contracted to obtain a limited role in the Public Acquisition.  It obtained the rights 

to provide interstate freight service on the Freight Segment between MP 23.8 in Woodinville 

north to MP 38.25 in Snohomish.  GNP also obtained limited rights to provide passenger 

excursion service over the Freight Segment, and also over MP 0.0 to 2.5 on the Redmond Spur, 

which is part of the Railbanked Segment.  GNP’s contracts specifically prohibit it from 

providing commuter rail service anywhere on the Woodinville Subdivision or the Redmond 

Spur, and also from providing freight service on the Redmond Spur.   
 

9 In addition, a number of cities and special purpose districts abutting the Subdivision have sought further rights or 
permission to make similar public uses of the corridor for street improvements.  By way of example, the City of 
Bellevue (“Bellevue”), seeks to use portions of the Railbanked Segments in connection with a complex set of 
multimillion-dollar, multi-modal transportation projects, including the Northeast Sixth Street Extension Project and 
the Northeast Fourth Street Extension Project.  See http://www.bellevuewa.gov/wilburton-connections.htm (last 
visited Nov. 4, 2010).  Similarly, the City of Kirkland (“Kirkland”), is undertaking an extensive, ongoing public 
process looking at the utility of the Corridor for trail & transit purposes.  See 
http://www.ci.kirkland.wa.us/depart/Public_Works/Transportation___Streets/Eastside_Rail_Corridor.htm (FAQ 
items 11 and 12 ) (last visited Nov. 4, 2010). 

http://www.bellevuewa.gov/wilburton-connections.htm
http://www.ci.kirkland.wa.us/depart/Public_Works/Transportation___Streets/Eastside_Rail_Corridor.htm


1. GNP Rly, Inc. 
 

GNP Rly Inc. is a for-profit corporation organized under Washington state law in 2006, 

and formerly known as Altac Terminals, Inc.  Exhibit 27 (Washington State Secretary of State 

corporate documents).  GNP’s Chief Operating Officer is Tom Payne.  Id.  GNP’s Chief 

Financial Officer is Doug Engle.  Id.10   

2. GNP Secured a Modified Certificate of Public Convenience and Necessity for 
A 0.2-mile Stranded Segment for Yard Operations in Snohomish County 

 
In 2008, the Board issued GNP a Modified Certificate of Public Convenience and 

Necessity (“Modified Certificate”) to operate over a 0.20 mile segment of line in Snohomish 

County, Washington, from MP 39.1 to MP 39.2 of the Subdivision.  GNP Railway, Inc. – 

Application for Modified Certificate of Public Convenience and Necessity, Finance Docket No. 

35151 (Service Date Aug. 13, 2008).  The line subject to GNP’s Modified Certificate was 

authorized for abandonment by the Interstate Commerce Commission over 24 years ago.11  

GNP’s 0.2-mile segment is “stranded,” that is, it does not connect to the national rail system.  

BNSF abandoned the line that previously connected this segment to the Everett-Spokane main 

line.  See Exhibit 3.12   
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10 [In GNP's response to the BN service on the Freight 
Segment, GNP asserts its management team produced an award winning tour service in Tacoma, Washington.  
Exhibit 36 at 43-45].  In fact, however, the referenced Tacoma excursion train, appears to have been operated by an 
Oregon corporation initially headed by Mr. Payne and known as Golden Pacific Railroad (GPRR), which ceased 
operation after a single season.  Exhibit 43 (Debra Smith, Is Snohomish rail project on the right track?, Everett 
Herald, Aug. 2, 2009), 

SF Request for Quotes (“RFQ”) associated with GNP's  – CONFIDENTIAL INFORMATION REDACTED –

http://www.heraldnet.com/article/20090802/NEWS01/708029882. 
11 Burlington Northern Railroad Company – Exemption – Abandonment in Snohomish Cnty., WA, ICC Docket No. 
AB-6 (Sub-No. 280X) (Service Date March 12, 1986). 
12 The segment of line from MP 38.01 to MP 39 that previously connected GNP’s now-stranded segment was 
approved for abandonment in 2007, and the abandonment was consummated in 2008 when BNSF sold the segment 
to the City of Snohomish.  The Burlington Northern and Santa Fe Railway Company – Abandonment Exemption – 
In Snohomish Cnty., WA, STB Docket No. AB-6 (Sub-No. 422X) (Service Date Dec. 18, 2007); see also The 
Burlington Northern and Santa Fe Railway Company – Abandonment Exemption – In Snohomish Cnty., WA, STB 
Docket No. AB-6 (Sub-No. 422X) (Service Date July 21, 2008); see also Exhibit 2 (Quitclaim Deed from BNSF to 
City of Snohomish). 

http://www.heraldnet.com/article/20090802/NEWS01/708029882


3. GNP’s Response to BNSF Request for Quotes for Third Party 
Operator 

 
BNSF issued a Request for Quotes (“RFQ”) dated August 1, 2008, seeking a Third Party 

Operator (“TPO”) to haul freight on the Freight Segment.  Verified Statement of Susan Odom 

(“Odom V.S.”), Exhibit 35 at ¶ 3, Ex. A at § 8.1(b).  The Purchase and Sale Agreement called for 

BNSF at closing to convey a reserved freight easement to a TPO selected by BNSF and approved 

by the Port.  Id.  In addition to the reserved freight easement, the TPO would enter into an 

Operations and Maintenance Agreement and Railroad Right of Way License with the Port at 

closing to allow passenger excursion service on the Freight Segment.  Id. at § 1.1.   

The RFQ made plain that “[a] portion of the corridor will be railbanked for use as a trail.  

However, the section between Woodinville and Snohomish will remain in use for freight rail 

service.”  Id. at 1.  The RFQ required all respondents to include a “[s]tatement of willingness to 

accept terms, as provided, of all associated agreements.”  Id. at 3.  GNP was one of only two 

responses the Port received.  Id. at ¶ 4; Exhibit 9 at 2.  [In its response, GNP stated its 

willingness to accept the terms of the RFQ, which quite explicitly limited freight service to the 

segment of the Subdivision north of Woodinville.  Exhibit 36 at 25 and 29-30.   

GNP characterized its submission as a joint proposal by GNP and Ballard Terminal 

Railroad Company LLC (“Ballard Shortlines”).  GNP explained that it would not provide freight 

service itself on the Freight Segment, but rather that it would contract with Ballard Shortlines to 

do so.  Id. at 9, 13-15. 

– CONFIDENTIAL INFORMATION REDACTED –

GNP’s response stressed the lack of sustainable freight service on the Subdivision 

between Woodinville and Snohomish and emphasized the importance of passenger excursion 

service and commuter rail.  “It is to be noted that current freight levels on the subdivision are 

uneconomic and likely to remain so for the near term.  To achieve long-term sustainability 
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freight traffic density should be better than 100 cars per mile of operated track.  Current densities 

are about 37% of that level.”  Id. at 22.  “Revenue accruable to the TPO from BNSF for 

operations of the freight service at current car loadings is insufficient to both operate the freight 

service at current servic[e] levels and maintain the current condition of the track at its present 

levels of maintenance.”  Id. at 13.  “Freight traffic alone is unlikely to be a profitable venture 

over a ten-year time frame.  It may, however, be possible in future decades with additional traffic 

to reduce cost allocations for freight services by the addition of commuter and other services.”  

Id. at 22-23. 

– CONFIDENTIAL INFORMATION REDACTED –

Rather than freight, GNP explained that “[t]he primary financial driver for all parties is 

individual passenger boardings, not freight.”  Id. at 18.  Thus, “opening the corridor for 

excursion traffic from Bellevue to Snohomish as soon as possible is the most significant aspect 

of the financial plan.  GNP/Ballard Sho[r]tlines have planned that this shall occur no later than 

April 1st, 2009.”  Id. at 19.  GNP’s financial model rested on passenger service, not freight 

service, on both the Freight and Railbanked Segments, including the Redmond Spur].   

In September 2008, BNSF, with the approval of the Port, selected GNP to be the TPO.  

Exhibit 10.   

4. GNP Executes Contracts to Fulfill its Limited Role as TPO 
 
At closing on the Public Acquisition in December 2009, GNP acquired from BNSF the 

reserved freight easement over the Freight Segment between Woodinville and Snohomish.  

Exhibit 16.  GNP also entered into two contracts with the Port that expressly defined the limits of 

its operating rights on the Woodinville Subdivision and Redmond Spur, including the Lines it 

now proposes to reactivate. 

 17 
 

PUBLIC VERSION 



 18 
 

PUBLIC VERSION 

The Port negotiated an Operations and Maintenance agreement with GNP (“O&M 

Agreement”), regarding management of the Freight Segment of the Subdivision from MP 23.8 in 

Woodinville to MP 34.25 in Snohomish.  Exhibit 17.  The O&M agreement allows GNP to haul 

common carrier freight and to provide excursion rail service on the Freight Segment.  However, 

the O&M agreement precludes GNP from providing commuter rail service.  Id. at Section 1.9.  

The Port specifically reserved the right to contract with others to provide passenger commuter 

service on the Freight Segment.  Id. at Section 2.2.d.  

The Port also granted GNP a Railroad Right of Way License (“License”) to provide 

excursion service over a short portion of the railbanked Redmond Spur, and also limited head 

and tail operations over an even shorter portion of the Spur.  Exhibit 18.  The County is a third-

party beneficiary to the License, with full rights to enforce the terms of the License against GNP.  

Id. at Section 13.9.  The License authorizes GNP to provide excursion passenger service between 

MP 0.0 to MP 2.5 of the Redmond Spur.  Id. at Sections 1.6 (definition of “Excursion Rail 

Service” to mean excursion passenger service ), 1.7 (definition of “Excursion Spur” as between 

MP 0.0 to MP 2.5) and 2.1 (authorizing Excursion Rail Service on the Excursion Spur).  The 

License does not authorize any additional excursion passenger service south of MP 2.5 on the 

Redmond Spur, all of which GNP now seeks to reactivate, or south of MP 23.8 on the 

Woodinville Subdivision, which includes the 1.8 mile stretch between MP 23.8 and 22.0 that 

GNP also seeks to reactivate.  Just prior to closing in December 2009, GNP sought rights to run 

excursion trains further south on the Spur, and sought a longer term for the License, but the Port 

did not agree to these changes.  Exhibit 11 at ¶ 5 (Verified Statement of Pam Bissonnette); see 

also Exhibits 18 and 30 (correspondence between GNP and Port). 
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GNP’s only freight-related rights on the Redmond Spur are to perform head and tail 

operations between MP 0.0 and MP 1.0 to support its common carrier freight service north of the 

Spur on the Freight Segment as allowed under the O & M Agreement.  All other freight service 

is unambiguously prohibited.  The License says: 

TPO shall have the right to utilize the Excursion Spur between milepost 0.0 in 
Woodinville and milepost 1.0 for all head and tail operations necessary for TPO’s 
Rail Freight Service under the O & M Agreement, but shall have no right to 
operate other common carrier or contract freight rail service on the Excursion 
Spur. 
 
Exhibit 18 at Section 2.8.  Another section of the License confirms that 

“[n]otwithstanding the foregoing, TPO is prohibited from using the Excursion Spur at any time 

for the purpose of setting out or picking up rail cars.”  Id. at Section 2.2.  As a result of these 

clear provisions, GNP is contractually prohibited from providing interstate freight service on the 

Redmond Spur, except for the limited head and tail operations between MP 0.0 and MP 1.0. 

As with the O & M Agreement, the License prohibits GNP from providing commuter rail 

service on the Redmond Spur.  “Excursion Rail Service - Means the deployment and operation of 

trains using the facilities for excursion passenger service and not for commuter rail passenger 

service or any other service, except for head and tail operations as referred to Section 1.11.”  Id. 

at Section 1.6.  The License does, however, reserve to the Port the right to authorize others – not 

GNP – to provide commuter rail service.  Id. at Section 2.78.  

5. GNP Payment for its Limited Interests 
 
The public agencies have invested more than $80,000,000 in the Woodinville 

Subdivision and Redmond Spur.  GNP has paid much less.  The Port and GNP agreed to a single 

set of fees to cover both the O & M Agreement and the License.  Exhibits 17 and 18 both at 

Section 9.4.  GNP paid the Port $10,000 at the closing of the Public Acquisition.  Id.  In addition, 
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it is obligated to pay the Port $10.00 per loaded freight car (on the Freight Segment), $.10 per 

excursion passenger carried, and 5% of gross miscellaneous revenue.  Id.  GNP is also obligated 

to pay the Port an additional $990,000 if it receives a RIFF loan.  Id.  GNP paid only nominal 

consideration to BNSF for the reserved freight easement on the Freight Segment.  Exhibit 35 at 

¶ 16 (Odom V.S.). 

6. GNP’s Contractor Ballard Shortlines’ Operations on the Freight Segment 
 

In 2009, and citing GNP’s separate, “stranded” MCPCN as having established GNP as a 

Class III rail carrier, the Board authorized GNP to provide freight service over the Freight 

Segment.  GNP Rly Inc. – Acquisition and Operation Exemption – BNSF Ry. Co., Finance 

Docket No. 35213 (Service Date Feb. 13, 2009).  GNP contracted with Ballard Shortlines to 

perform actual freight service over the Freight Segment.  Exhibit 28 at 3 (GNP Web Page ).  This 

arrangement is allowed under the O & M Agreement, which states that “[t]he parties 

acknowledge that TPO intends to designate Ballard Terminal Railroad Company, LLC. (“Ballard 

Shortlines”) as the entity that will conduct the Freight Rail Service authorized under this 

Agreement.”  Exhibit 17 at Section 2.1(g).   

Ballard Shortlines commenced service in January, 2010.13  The volume of freight on the 

Freight Segment has remained low since Ballard Shortlines began its service.  The BNSF RFQ 

set forth traffic volumes for the Freight Segment between Woodinville and Snohomish.  From 

July, 2006, through June, 2007, BNSF moved 545 Cars on the Freight Segment.  Exhibit 35 at 

¶ 3, Ex. A at 33-35 (Traffic/Revenue Table) (Odom V.S.).  That number dropped to 506 cars 

from July, 2007 through June, 2008.  Id.  From January through October, 2009, BNSF hauled 

174 cars.  Id. at ¶ 16, Ex. G.  Volume has increased slightly with Ballard Shortlines moving 146 

 
13 The County has been unable to locate any indication that Ballard Terminal Railroad has sought or received 
authority from this Board to operate on the Northern Portion of the Line. 
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cars from January through July, 2010.  Exhibit 35 at ¶ 16, Ex. F (Odom V.S.).  At current levels, 

this translates to about 250 cars per year.   

E. Historic Freight Service and Current Condition of Redmond Spur and the 1.8 Mile 
Segment of the Subdivision for which GNP Seeks Reactivation 

 
1. Historic Freight Service on the Redmond Spur and the 1.8 Mile Segment of the 

Subdivision for which GNP Seeks Reactivation 
 
The Redmond Spur intersects with the Woodinville Subdivision at MP 23.8 and extends 

south for 7.3 miles to its terminus near downtown Redmond.  The Redmond Spur served only 

limited local traffic, and all freight service ceased on the Spur in 2006.   

In 2000, BNSF records show that only 290 carloads (all but 33 of which are attributable to 

a single customer, Building Specialties) moved over the Redmond Spur.  Exhibit 35 at ¶¶ 5, 8, 

Ex. C (Odom V.S.).  That number dropped to only 26 cars in 2001, 20 cars of which were for 

Building Specialties.  Id.  By 2005, shipping volumes had dropped to 7 cars on the Redmond 

Spur.  Id.  The last freight car on the Redmond Spur was an empty from Building Specialties on 

March 21, 2006, one of only three cars that year.  Id. at ¶ 5.   

BNSF provided freight service to two shippers – Building Specialties and Universal 

Seafood – pursuant to an Industrial Track Agreement for service from an industrial track located 

at approximately MP 5.4 on the Spur.  Exhibit 35 at ¶ 11 (Odom V.S.).  The industrial track 

extended easterly from the Spur across the Building Specialties property, across 151st Ave. NE 

and then across the Universal Seafoods’ property.  As discussed above, traffic from Building 

Specialties dropped precipitously after 2000 and ended in 2006.  It does not appear that 

Universal Seafood received rail traffic after 1990, when Universal Seafood, or its successor 

UniSea, removed the industrial track on its property and removed the rails that crossed 151st 

Ave. NE. and paved over the crossing.  Exhibit 48; Exhibit 35 at ¶ 11 (Odom V.S.).  It does not 
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appear that the UniSea property currently has direct access to the Spur or what remains of the 

industrial track.  See Exhibit 37 (King County iMap14 map of UniSea and adjacent properties).   

BNSF has no record of providing any service to Drywall Distributors on the Redmond 

Spur.  Exhibit 35 at ¶ 12 (Odom V.S.).  Nor does it have any record of service to the property 

owned by GNP’s recently identified potential shipper, Steeler, Inc., id., whose property also does 

not have direct access to the Spur or any industrial track.  Id.; see also Exhibit 38 (King County 

iMap map of Steeler, Inc. and adjacent properties).  BNSF also has no record of any local traffic 

over the 1.8 miles of the Woodinville Subdivision covered in GNP’s Petitions.  Exhibit 35 at 

¶ 14 (Odom V.S.). 

2. Current Condition of the Redmond Spur and the 1.8 Mile Segment of the 
Subdivision for which GNP Seeks Reactivation 

 
The Lines have not been used in recent years and would require significant work to 

restore them to operating condition.  A study of the Redmond Spur found that: 

The rail in this section is a combination of 90# RE and 100# RE jointed rail and is 
in fair to poor condition.  The rail is chipped, lipped and has head wear.  The rail 
is seated in 7” x 10” single shouldered tie plates.  Some ties are missing tie plates.  
The rail is missing anchors and is joined using 4 & 6 - hole joint bars.  The ties 
are 6” x 8” x 8’ - 6” long and are in extremely poor condition.  100% of the ties 
need to be replaced.  The ties are split and hollow, and many have disintegrated.  
The ties that are present are slewed with the spacing varying between 22 to 24 
inches.  The track bed is in very poor condition with significant vegetation present 
and the ties covered with silt and weeds.  Brush cutting is required in this section.  
There is very little ballast in the cribs and on the shoulders.  The surface and line 
along this section are fair to poor with many low joints and kinks. 
 

Exhibit 8 at C-6 (BNSF Eastside Corridor Commuter Rail Feasibility Study – Phase II Technical 

Memorandum – Feasibility Study). 

 
14 iMAP is a publicly available website application that allows you to view King County spatial information (GIS 
data and images) in a map display.  iMAP is an interface to a wealth of geographic information, including property 
information, natural features, political boundaries, planning information, and much more.  iMAP may be accessed at 
http://www.kingcounty.gov/operations/GIS/Maps/iMAP.aspx. 

http://www.kingcounty.gov/operations/GIS/Maps/iMAP.aspx
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With regard to the identified shippers, it would be necessary to build switches and 

industry tracks to service Drywall Distributors and GNP’s newly identified putative shippers, 

Steeler and UniSea.15  Exhibit 37; Exhibit 38.  There is an existing industry track entering 

Building Specialties, but it disappears into overgrown brush.  Exhibit 37; GNP Petition at Exhibit 

H, Photograph 10.2.   

The standard business practice in the railroad industry is for the shipping customer to pay 

for any switch device or industry track that is needed to serve its business.  Exhibit 35 at ¶ 13 

(Odom V.S.).  BNSF regularly installs switch devices and industry tracks for this purpose.  Id.  

The standard cost to design and construct an industry track turnout with a hand thrown switch 

with approximately 160 feet of industry track is $160,000.  Id.  If additional industry track were 

needed the standard cost calculation would be $300 per track-foot.  Id.  GNP does not provide 

any estimate of the likely cost of these repairs and improvements.  See Payne Statement at 3-4 

(the Lines “could be reactivated with only a minimal amount of rehabilitation work required.”).  

Mr. Payne has indicated to King County, however, that it would cast approximately $3,000,000 

to rehabilitate the Redmond Spur.  See Exhibit 11 at ¶ 24 (Bissonnette V.S.). 

F. GNP’s True Goal for the Lines is to Provide Passenger Excursion and Commuter 
Rail Service over the Redmond Spur and the Subdivision  

 
1. GNP’s Plans to Provide Excursion and Commuter Rail Service over the 

Redmond Spur and the Subdivision 
Despite the unambiguous contractual provisions limiting GNP to providing excursion 

passenger service on only the Freight Portion and MP 0.0 to MP 2.5 of the Redmond Spur, GNP 

has announced plans to provide excursion passenger service beyond MP 2.5 south along the 

 
15 It appears that Steeler, Inc. is not adjacent to the Redmond Spur.  Exhibit 38.  Thus, Steeler would also need to 
obtain property rights in order to cross over its neighbors' properties in order to install industry track to serve its 
property.  Similarly, UniSea would need to extend the industry track that serves Building Specialties across 
additional properties and 151st Ave N.E.  Exhibit 37. 
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entirety of the railbanked Redmond Spur and thereafter to commence commuter rail service on 

the Redmond Spur (all of which it now seeks to reactivate for freight service), and also to 

provide similar passenger services on the railbanked section of the Subdivision between MP 23.8 

in Woodinville south to Bellevue (the first 1.8 miles of which it now seeks to reactivate for 

freight service). 

Since at least 2007, GNP’s principals, Tom Payne and Doug Engle, have sought local 

approval and cooperation to run excursion trains and commuter service on the Subdivision and 

Spur from Snohomish to Woodinville and Redmond, or from Snohomish to Woodinville and 

Bellevue, or possibly beyond.16  This excursion and commuter service is the keystone of GNP’s 

business plan.  GNP’s CFO, Doug Engle, stated in a guest editorial for a local newspaper: 

GNP Railway’s efforts have been . . . for the highest and best use of this corridor, 
which are public transit and a trail. . . . We’ve offered to meet with anyone any 
time, and we’ve been at many meetings to listen and present.  

Exhibit 41 (Doug Engle, Eastside rail & trail a great plan (Seattle Post-Intelligencer, May 5, 

2008) (ellipses, underlining added)).17 

Tom Payne, Doug Engle, and Tom Jones (a representative of Cascadia Center/Discovery 

Institute, a local think-tank and advocacy group) have indeed met with nearly every local 

community to pitch GNP’s proposal and to invite local governments to participate, including 

Snohomish County, King County, the City of Snohomish, the City of Woodinville, the City of 

Kirkland, and the City of Redmond.18  For example, in June of 2008 Tom Payne sent a four-part 

                                                 
16 See, e.g., Exhibit 40 (Keith Ervin, Entrepreneur wheels, deals for Eastside rail, Seattle Times, Dec. 26, 2007, 
http://seattletimes.nwsource.com/html/eastsidenews/2004092368_railguy26m.html (last visited Oct. 4, 2010) 
(Outlining Tom Payne's “behind the scenes” work to put together a deal together for ordinary diesel trains pulling 
two-level passenger cars, with six trains running from Snohomish to Bellevue in the morning, and back again in the 
evening).  
17 Available online at http://www.seattlepi.com/opinion/361856_railrebut06.html (last visited Oct. 4, 2010). 
18 See Exhibit 11 at ¶ 7 (Bissonnette V.S.); Exhibit 29 (2008 PowerPoint presentation); Exhibit 25 (minutes of City 
of Snohomish Rail and Trails Advisory Council); Verified Statement of Teresa Potter, Exhibit 44 at ¶¶8-12 (“Potter 
V.S.”). 

http://seattletimes.nwsource.com/html/eastsidenews/2004092368_railguy26m.html
http://www.seattlepi.com/opinion/361856_railrebut06.html
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PowerPoint presentation to King County’s lead representative in the three-party negotiations 

between BNSF, the Port, and the County. Exhibit 29 (PowerPoint presentation).  GNP proposed 

to begin commuter service from Snohomish to Bellevue, beginning in 2009.  Id. at 14.   

As GNP also later elaborated, see Exhibit 11 at ¶ 13 (Bissonnette V.S.), it proposed to 

use conventional maintenance of way gang rehabilitation practices and equipment to remove 

fouled ballast from the railbed, and deposit it alongside to inexpensively create a “maintenance 

of way” road that King County could use as a trail, while GNP would provide diesel engines and 

rehabilitated passenger cars to provide excursion trains and commuter passenger service to 

attractively designed stations along the rehabilitated line.  Exhibit 29 at Parts II, III.  Tom Jones 

described a similar vision when he appeared before the Transportation Committee of the 

Kirkland City Council on March 24, 2010.  Doug Engle did the same when he spoke to that same 

committee on April 28, 2010.  Exhibit 44 at ¶ 10, ¶ 12 (Potter V.S.). Tom Jones, Doug Engle, 

and Tom Payne jointly made a similar presentation to the City of Redmond on March 30, 2010.  

Id. at ¶ 11. 

Despite its aggressive marketing and expanding plans, see Id. 44 at¶ 8, ¶ 9, ¶ 12, GNP 

has repeatedly postponed the date when it will actually begin excursion service.  Exhibit 39 

(Michael Whitney, Funding delays tourist train arrival; Rail company now hopes to begin 

service next fall, Snohomish County News, Apr. 28, 2010);19 see also Exhibit 32 (Port-GNP 

agreement to delay start of excursion rail service).  According to Mr. Whitney’s article in the 

Snohomish County news, as of late April 2010 GNP lacked sufficient funding to provide even 

the most rudimentary form of excursion service that it has contemplated.  Exhibit 39. 

 
19 Available online at http://www.snoho.com/stories/April/042810_touristtrain.html (last visited Oct. 4, 2010). 

http://www.snoho.com/stories/April/042810_touristtrain.html
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2. GNP’s Proposal Depends on Obtaining a Discretionary RRIF Loan from the 
FRA 

 
A cornerstone of GNP’s financing plan for its excursion and commuter rail service is its 

apparent intent to borrow millions of dollars through the Federal Railroad Administration’s 

Railroad Rehabilitation and Improvement Financing (“RRIF”) loan program in order to fund its 

excursion and passenger train operations: 

GNP is applying for a $23 million federal railroad loan.  Because of new 
regulations put on loans by the Obama administration, the time line as been 
pushed back, Engle said.  The federal loan is not expected to be completed until 
September [2010] . . . 

GNP must also get a $10 million loan to fix up the Snohomish River Bridge so the 
train can cross the river into the city.  The city and GNP are working together on 
an agreement to let the train cross into town.  Once an agreement is reached, GNP 
can apply for that loan, Engle said.20 

The amount GNP has applied for is unclear.  GNP has variously represented to King 

County, for example, that it has applied for RRIF loans in the amount of $23.5 million, $30-50 

million, and even $107 million.  Exhibit 11 at ¶¶ 9, 10, & 18 (Bissonnette V.S.). 

Doug Engle explained the importance of a RRIF loan at the March 30, 2010, Redmond 

City Council meeting: 

So, one of the things that gets down to this whole matter is how the hell do you 
pay for it?  Because this is a substantial undertaking.  We have organized 
ourselves from the very beginning to qualify under the federal Railroad 
Administration’s Railroad Rehabilitation and Improvement Financing Program.  
There are 35 billion dollars in that program.  They have lent out less than a billion 
dollars.  Lots of money left.  What we have done is make sure that we have met 
the criteria necessary to be able to get that funding.  Our loan application is 
currently in front of the FRA.   .  .  . So we’re very enthused about that.  That is 
long-term money that we can get from anywhere from 20 years to 35 years that 
we could get from four plus percent interest and with a little help from, uh, a 
senator of ours in DC we might be able to get that down to the intergovernmental 
rate of a half a percent.   

 
20  Exhibit 39 Michael Whitney, Funding delays tourist train arrival; Rail company now hopes to begin service next 
fall, (Snohomish County News Tribune, Apr. 28, 2010) (bracketed material, ellipsis added). 
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Exhibit 44, p.11, ¶ 11 at lines 25-38 (Potter V.S.) (ellipsis added). 

GNP and Cascadia have also repeatedly suggested that GNP could enlarge its RRIF loan 

application to include funds that local governments could then use to acquire property rights in 

the corridor, to construct a trail alongside its track improvements, or to make other public 

improvements.  Exhibit 11 at ¶ 18 (Bissonnette V.S).  In presentations to King County and the 

cities of Kirkland, Woodinville, and Redmond, GNP and Cascadia have touted the potential for 

its RRIF loan to be used for recreational trail improvements and other municipal amenities.  See 

id.  By way of example, at a January 19, 2010, meeting of the Redmond City Council, Mr. Engle 

said: 

[H]ow do we maximize the public utility, the public benefit of holding that 
together.  And as a federally regulated railway there is, there is a lot that we can 
do help, uh, local communities and anyone along the track who wants to work 
with us.  We have access to federal railway association money—administration 
money—excuse me, uh, low interest presently it’s at four percent and that can go 
down from there to help finance these activities so we’re very interested in what 
Cascadia is doing and at the same time I think mostly what you’re seeing here is 
that our interests are parallel like the train tra ... the rail tracks are now.   

Exhibit 44 at p.5, ¶ 8 at lines 16-23 (Potter V.S.) (bracketed material, underlining added).  In 

March of 2010, Cascadia’s Tom Jones told the Woodinville City Council that:   

They [GNP] have access—this is the other thing—uh, they have—the railroad has 
access to a federal—I always get it wrong—a federal pot of money that’s called 
R-R-I-F: Railroad reconstruction and infrastructure financing.  It’s a 35 billion 
dollar program, 35 year money, at the federal rate of interest, which is one or two 
percent.  So, they [GNP] can, they can act as the agent for anybody.  One thing 
they [GNP] have talked about is, I understand you may want something done with 
this bridge down here.  They [GNP]—they could, uh, lengthen the bridge, they 
could be your agent, they could do that and borrow the money, the only thing 
would be, you pay back—uh, you, you pick up the yearly tab at a 35 year [term] 
at one or two percent interest.  You can’t—nobody—no public agency can borrow 
money at that rate.  And they’re willing to do that. 

Exhibit 44 at p.6, ¶ 9 at lines 10-20 (Potter V.S.) (underlining added).  Similarly, at the March 30 

meeting of the Redmond City Council, Mr. Engle said that:  
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[W]e’re here to work with you and to help come up with a better civic solution 
than what may be otherwise possible, and to lend our borrowing capacity to the 
city to come up with, if you will, the, the best, uh, conveyance of rail and trail 
inside of Redmond. 

Exhibit 44 at p.12, ¶ 11 at lines 10-12 (Potter V.S.) (bracketed material, emphasis added).   

The status of GNP’s RRIF loan application is uncertain.  As recently as July 2010, GNP 

sought to extend the term of its excursion license, in order to improve its chances of getting an 

FRA RRIF loan to subsidize its planned excursion operations.  Exhibit 33.  The Port declined to 

do so.  Exhibit 11 at ¶ 17 (Bissonnette V.S.).  To the County’s knowledge, GNP has not been 

awarded the RRIF loan, and there has been no public statement by GNP or FRA regarding 

GNP’s application.  

3. GNP’s Proposal to Secure Immunity from State and Local Environmental or 
Other Regulation 

A consistent theme in GNP’s presentations to local authorities has been its assertion that 

it is exempt from environmental regulation.  GNP told the County that GNP’s business model is 

contingent upon freedom from such regulation.  Exhibit 11 at ¶ 10 (Bissonnette V.S.).  In 

February of 2010, GNP and Cascadia Center/Discovery Institute sponsored a bus tour of the 

Subdivision and a dinner for local government officials, including representatives of the City of 

Bellevue, Redmond, Newcastle, as well as Sound Transit.21  There, Mr. Engle suggested that 

GNP could deliver commuter passenger service on the Subdivision and the Spur – and could do 

so faster, cheaper, and better than public transit agencies: 

Doug Engle, the chief financial officer of GNP Railway Inc., laid out an 
aggressive, ambitious plan to convert portions of the rail line into a commuter 
service line in years, rather than decades.  A special rail-fixing machine could be 
used to repair and renovate the line while simultaneously removing the old rocks, 

                                                 
21 Exhibit 42 (Katherine Long, Eastside commuter rail and bike trail could be built fast, some say, Seattle Times 
Bellevue Blog (Feb. 4, 2010) 
http://seattletimes.nwsource.com/html/bellevueblog/2010985461_eastsidecommuterrailandbiketrailcouldbebuiltfasts
omesay.html (last visited Oct. 4, 2010)) (bracketed material added). 

http://seattletimes.nwsource.com/html/bellevueblog/2010985461_eastsidecommuterrailandbiketrailcouldbebuiltfastsomesay.html
http://seattletimes.nwsource.com/html/bellevueblog/2010985461_eastsidecommuterrailandbiketrailcouldbebuiltfastsomesay.html
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or ballast, from underneath the rails and creating a gravel pathway next to the 
line—the base layer for a new bikeway.  And Engle claimed the company could 
do the renovations for one-tenth the cost a public agency would pay, renovating a 
mile of track a day. 

That raised a few eyebrows in the room. [Transit Executive Director Joni] Earl 
wanted to know why GNP could do the work without jumping through all the 
environmental hoops that would be required of a state agency.  Engle’s answer: 
GNP recently won federal government recognition as a federal railway. 

“The beautiful part of being a federal railway,” said Engle, “is the state has no 
jurisdiction over us.” 

In other words, GNP wouldn’t have to jump through environmental regulations 
because it’s a recognized railway, using an existing rail line that was very recently 
used for trains.  The fixes to the rail line, and yes, even building the bike lane, 
would amount to maintenance work, Engle said. 

Id. (bracketed material added).  See also Verified Statement of Joan M. Earl at ¶ 12 (filed on 

Nov. 9, 2010 with Sound Transit Comment).   

Subsequently, GNP and Cascadia have repeatedly asserted that GNP can do more, 

quicker and at lower cost, because it is exempt from environmental regulation:  

Tom Payne described his approach to initiating rail service:  first freight, then 
excursion, then commuter.  He envisions a low-cost commuter rail start up 
achievable within 19 months from start of planning . . . He plans to pursue a 
federal loan to make necessary improvements to the tracks and infrastructure.  
Tom also stated that only the Federal Rail Administration [sic] and the Surface 
Transportation Board govern railways, not state or local jurisdictions. 

See, e.g., Exhibit 25 at 10 (City of Snohomish Rails and Trails Advisory Committee Meeting 

Summary, Monday, Feb. 23, 2009, at 2) (ellipsis, bracketed material, underlining added). 

Similarly, at a March 30, 2010, meeting of the Redmond City Council, Mr. Payne 

referred to the categorical exclusion issued by the Federal Railroad Administration in connection 

with its (still pending) review of GNP’s Railroad Improvement Fund loan application for the 

Eastside Rail Corridor: 

The Federal Railroad Administration has the ability to issue a categorical 
exclusion to railways under the National Environmental Policy Act, which, uh, 
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we’ve received.  So, uh, I brought a copy of our categorical exclusion approval 
with a little letter for you as asked for by your council.  So we’re pleased to, uh, 
uh, provide it. So, uh, what that means is that all of the environmental issues that 
surround us in the course of rehabilitating the track, uh, building our stations, 
building our shops, operating the railway have gone through all of the requisite or 
necessary environmental approval processes, and they’ve issued our categorical 
exclusion, which is a great document because we can start doing the work 
anytime as soon, and we shall, as soon as our, um, loan’s approved.”   

Exhibit 44 pp. 9-10, at ¶ 11, lines 42-46 and 1-6 (Potter V.S.) (underlining added).  Similarly, at 

a March 9, 2010 special presentation to the Woodinville City Council, Cascadia 

Center/Discovery Institute representative Tom Jones told the Council: 

I probably should mention they [GNP] have received a categorical exclusion.  
This—the antennaes will go up on your environmental people.  Uh, the federal 
government has given them [GNP] an exclusion from NEPA.  Any works they do 
on the corridor for rehabilitating the corridor, as long as they stay within the right 
of way of the corridor, they don’t have to do NEPA or environmental analysis.  
It’s like repaving a road to them; you—you do the analysis if you had to build a 
new road, but to repave it or maintain it, you don’t.  And that’s what the exclusion 
is about.  So they can get it done quicker, cheaper. 

Exhibit 44, p.6 at ¶9, lines 21-28 (Potter V.S.).  At a March 30, 2010, meeting of the Redmond 

City Council, Mr. Payne:  

I know that, um, there’s a lot of controversy about how come, uh, it seems that, 
uh, environmental rules don’t apply to railways.  We’re a different leopard.  
We’re a black leopard.  The other leopards have spots.  It’s a different legislative 
creature from transit.  It’s a completely separate act with respect to transit.  So, 
uh, we are under the National Environmental Policy Act as administered by the 
Federal Railway Administration.  It’s not administered by the Environment 
Department. So when we get the authority to acquire, operate a line we can 
maintain it, improve it, and keep it in an operable condition.  While initial 
construction for the rail line requires authority from the STB, improvement to 
existing lines does not require an additional license or environmental review 
which is necessary to remedy wear and tear and meet the changing needs in the 
market for services. 

Exhibit 44, p.9, at ¶ 11, lines 29-40 (Potter V.S.) (underlining added); see also Exhibit 31 (Letter 
from Thomas Payne to Michelle M. McGehee dated March 29, 2010, transmitting excerpts from 
FRA Categorical Exclusion decision document). 
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G. GNP does not Possess any Property Rights to Operate Freight Service over the 9.1 
Miles of Right-Of-Way at Issue in its Petitions  

 
The 9.1 miles of right-of-way at issue in this proceeding are owned by the Port and the 

City of Redmond, subject to the Railbanking Easement rights held by the County.  The County 

also holds the freight reactivation rights.  GNP has no property or contractual rights to use the 

Lines, other than the limited rights regarding head and tail operations and excursion passenger 

service.  After failing to negotiate an expanded excursion area just prior to closing, see Exhibit 

30, GNP has not sought to acquire any property rights from the County or the City of Redmond, 

or, to the best of the County’s knowledge, the Port.  Exhibit 11 at ¶ 27 (Bissonnette V.S.).  The 

County and the City of Redmond do not presently intend to transfer any such rights to GNP or 

otherwise approve or support its proposed use of the Lines.  Id. at ¶ 27.  The County is not aware 

of any negotiations or discussions between the Port and GNP regarding the Port transferring to 

GNP any rights in the right-of-way.  Id. at ¶¶ 26-27. 

H. GNP’s Plans for Freight Service 

1. GNP’s Newly Announced Plan to Provide Freight Service on the Redmond 
Spur 

GNP’s Petitions plans to extend freight service on the railbanked Redmond Spur and on 

the railbanked Subdivision south of Woodinville emerged for the first time in August, 2010.  

Before then, GNP representatives consistently dismissed the possibility that freight could be 

profitable.  See Exhibit 30.  In March of 2010, GNP told King County that GNP intended to 

work inside GNP’s existing agreements – which prohibit freight service on the Lines – and to 

provide freight only from Woodinville north.  Exhibit 11 at ¶ 11 (Bissonnette V.S.).  And as 

recently as April 28, 2010, GNP CFO Doug Engle told the City of Kirkland Transportation 

Committee: 
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We don’t have any intentions of running freight south of Woodinville other than 
there are some lumber yards that are just immediately south, what, about half a 
mile.  Whatever.  You know, if they want our business we probably would be 
open to that.   

Ex. N at p.14, ¶12 lines 14-17 (Potter V.S.) (underlining added).  

GNP states in its Petition that “GNP has been talking with King County representatives 

about restoration of common carrier rail service on the Lines; however, the parties have not yet 

reached an agreement.”  Verified Petition for Exemption at 14.  However, GNP did not speak to 

King County representatives about restoration of common carrier rail service on the Lines until 

August 4, 2010.  Exhibit 11 at ¶ 18 (Bissonnette V.S.); see also Exhibit 34 Letter from Douglas 

Engle, GNP, to Sung Yang, King County, dated Aug. 6, 2010).  GNP inquired as to whether the 

County would support reactivation, but also told County representatives that GNP was ready to 

file for reactivation “tomorrow.”  Exhibit 11 at ¶ 18 (Bissonnette V.S.).  GNP indicated that it 

would seek reactivation with the County or without the County.  Id. at ¶ 20.  The County 

arranged for a subsequent meeting on August 18, 2010 in which GNP discussed its proposal with 

representatives of the parties to the November 2, 2009 MOU, including the Port, Redmond, 

Sound Transit, PSE and CWA.  Id. at ¶ 22.  GNP filed its Petition six days later on August 24, 

2010, little more than eight months after entering into the License for the Redmond Spur, which 

explicitly prohibits GNP from providing freight service on the Redmond Spur.  See Exhibit 18 at 

Section 2.8.   

2. GNP’s Projected Traffic 

In its Petitions, GNP proposes to reactivate freight service on the Lines in order to serve 

two potential customers, each of which has indicated it would expect to receive forty cars per 

year.  See Support Letters of Drywall Distributors and Building Specialties attached to GNP 

Petitions.  Mr. Payne indicated that these two shippers could account for 250 cars per year.  
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Verified Statement of Thomas Payne Statement at 4.  On Oct. 27, 2010, GNP filed letters from 

two other potential shippers – UniSea Inc. and Steeler Inc. – apparently expressing an interest in 

freight rail service.  GNP suggests that together these potential shippers represent “at least” 350 

freight cars per year.  Letter from John D. Heffner, Counsel to GNP Rly, to Cynthia T. Brown, 

STB, dated Oct. 27, 2010 (filing letter of support from UniSea and Steeler). 

Other than letters of support, however, GNP does not provide any evidence of any 

commitments by any shipper to utilize GNP’s services.  GNP does not attach any contracts with 

any of the purported shippers or indicate that any firm commitments have been made.  Moreover, 

in deposition testimony, the representatives of both Building Specialties and Drywall 

Distributors made clear that they are not in a position to commit to any rail service at this time.  

Scott McDonald of Drywall Distributors testified that Building Specialties does not have any 

immediate need or ability to use rail service and may not have such need for a number of years.  

Scott McDonald Dep. at 70:19-71:3, Oct. 26, 2010 (Exhibit 47).  Mr. McDonald further testified 

that he would have to perform a careful analysis of the cost of using rail service compared to 

trucks before committing rail service.  Id. at 55:8–19.  Randy Mann from Building Specialties 

also described that any decision to use rail service would depend on its cost and that he had not 

determined whether using rail made sense for Building Specialties.  Randy Mann Dep. at 93:1-

15, Oct. 26, 2010 (Exhibit 46).  Moreover, both Mr. Mann and Mr. McDonald testified that the 

estimates of annual shipments were estimates of what was possible and did not represent a firm 

statement of actual need.  Id.; McDonald Dep. at 27:10-28:1. 

Moreover, GNP did not explain how it intends to overcome the lack of physical access to 

three of the four potential shippers it identified.  UniSea, Steeler and Drywall Distributors are not 

located on the Spur or an industry track.  In order to gain access to the Spur, industry track would 
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have to be constructed and permission from adjacent property owners would have to be obtained.  

Supra, 21-22.  Mr. McDonald testified that the cost of constructing such industry track would 

affect his decision to use rail service.  McDonald Dep. at 48:8-24.  GNP does not describe any 

agreements regarding the construction of the required switches and industry tracks to serve those 

businesses, nor does GNP indicate whether Building Specialties would pay for repairs to the 

existing industry track.  GNP also does not provide any detailed information as to the overall 

scope and cost of capital investment, operations, maintenance and repair that would be needed to 

serve the meager amount of shipping represented by these potential customers over 9.1 miles of 

track.  Nor does GNP provide any indication of its financial capability to carry out the service. 

GNP did not identify any potential customers south of Building Specialties, at 

approximately MP 5.4.  Nor did GNP identify any potential customers on the 1.8 miles between 

MP 23.8 and MP 22 on the Subdivision.  Based on businesses and land uses in those areas, it 

does not appear that there are any potential customers on those portions of the Lines.  See Exhibit 

35 at ¶¶ 9, 14 (Odom V.S.). 

III. ARGUMENT 

GNP contends that its Petition presents a novel question regarding the Board’s ability to 

vacate a NITU when the petitioner lacks any property or other interest in the Lines.  However, 

Board precedent makes it clear that GNP must have a legal interest in the right-of-way before 

GNP can obtain any authority to operate on the right-of-way or vacate the NITU.  GNP failed to 

acquire such an interest through the OFA process when BNSF abandoned the Lines and GNP has 

not reached an agreement with the County, the Port and the City, who own the necessary 

property interests.  To the contrary, GNP has entered into agreements that expressly bar it from 

providing freight service on the Lines.  The only novel issue here is GNP’s attempt to force its 
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way onto the Lines without having obtained the property interests that would allow it to use of 

the Lines. 

In responding to GNP’s Petitions, the County will first address the question the Board 

specifically asked the parties to address:  Under what circumstances will the Board grant a 

carrier’s request to vacate a NITU to permit reactivation of rail service, when the petitioning 

carrier does not own or have any other interest in the right of way?  The answer to that question 

is, in short, “under no circumstances,” and the Board therefore should deny the Petitions because 

GNP does not own or have any sufficient interest in the right-of-way.   

The County will also address alternative reasons why the Board should deny the 

Petitions.  Specifically, the Petitions propose a plan for freight service that is not economically 

viable.  Rather the proposal for freight service is a pretext to use Board approval of GNP’s 

unviable freight service as a shield against local regulation of GNP’s hoped-for intrastate 

passenger service.  Moreover, GNP cannot establish that it is entitled to an individual exemption, 

and must proceed, if at all, by filing a full application pursuant to Section 10901 or Section 

10902. 

A. Legal Framework  

1. The Acquisition of Rail Rights-of-Way 

This Board regulates a wide spectrum of matters relating to railroad operations, rail 

carrier activities and railroad facilities.  However, while the Board has authority to permissively 

authorize ownership of railroad property, it leaves to state and local jurisdictions the role of 

determining who owns railroad rights-of-way.   

The Board relies on private parties to reach private agreements on the transfer of property 

rights, James Riffin – Petition for Declaratory Order, STB Finance Docket No. 35245, slip op. at 
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6 (Service Date Sept. 15, 2009), petition for review docketed, No. 09-1277 (D.C. Cir. Nov. 12, 

2009) which the Board can either approve in whole or in part pursuant to 49 U.S.C. §§ 10901, 

10902 (2006).  See, e.g., 49 C.F.R. § 1150.43(c) (a notice of exemption must contain “[a] 

statement that an agreement has been reached or details about when an agreement will be 

reached.”).  Only in very limited circumstances can the Board force the owner of a right of way 

to transfer its interests to another.  For example, in the case of an Offer of Financial Assistance 

pursuant to 49 U.S.C. § 10904 and 49 C.F.R. § 1152.27, the Board can, if the parties are unable 

to agree on a sales price, determine the sales price and mandate the sale in order to avoid 

abandonment.  Indeed, GNP could have, but did not file an OFA when BNSF sought to abandon 

the Lines.  Otherwise, the Board’s ability to force the transfer of a right-of-way is limited to 

specific circumstances, none of which apply here.22 

2. The Trails Act, Railbanking and the Reactivation of Railbanked Corridors 

The Trails Act created a mechanism to preserve right-of-way for future use as a rail 

corridor when the operating railroad has sought authority to abandon its current obligation to 

provide freight rail services on a line of railroad.  16 U.S.C. § 1247(d) (2006).  Under the Trails 

Act, a line that would otherwise be abandoned is made subject to an interim trail use agreement, 

which allows an entity to use the line for trail and other recreational or public uses, provided that 

such trail or other uses be terminated upon a request to restore freight rail service on the line.  Id.  

The line is not abandoned, and remains part of the national rail network.  Id. 

Neither the Trails Act nor the Board’s regulations explicitly address how an abandoning 

railroad can exercise its right to reactivate freight service on a railbanked line.  The Act simply 
 

22 Other examples of the Board’s exercise of authority to compel a transfer of ownership or other lesser interests in a 
line of railroad include: the rights of Amtrak to secure operating or ownership rights, 49 U.S.C. § 24311; transfers of 
rights as a condition of approval of control, merger, acquisition, lease, trackage rights or any other consolidation 
pursuant to 49 U.S.C. § 11123 and 49 C.F.R. Part 1180; or use by a rail carrier of terminal facilities owned by 
another pursuant to 49 U.S.C. § 11102. 
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recognizes that “if [] interim use is subject to restoration or reconstruction for railroad purposes, 

such interim use shall not be treated, for purposes of any law or rule or law, as an abandonment 

of the use of such rights-of-way for railroad purposes.”  Id. § 1247(d).  The Board’s regulations 

similarly require a “[Certificate of Interim Trail Use] [to] indicate that any interim trail use is 

subject to future restoration of rail service . . . .”  49 C.F.R. §§ 1152.29(c)(2) & 1152.29(d)(2) 

(2009) .  The regulations further recognize that a Certificate of Interim Trail Use (“CITU”) or 

NITU will be vacated either when the trail sponsor decides to terminate trail use, id., or “if an 

application to construct and operate a rail line over the right-of-way is authorized under 49 

U.S.C. § 10901 and 49 C.F.R. Part 1150, or exempted therefrom under 49 U.S.C. § 10502,” id. 

§§ 1152.29(c)(3)  & 1152.29(d)(3). 

The Board and its predecessor agency, the Interstate Commerce Commission (“I.C.C.”) 

have determined that the abandoning railroad does not have to seek approval under Section 

10901 in order to restore rail service on a railbanked line because the line had never been 

abandoned fully and the railroad had already obtained operating authority.  Iowa Power, Inc. – 

Constr. Exemption – Council Bluffs, IA, 8 I.C.C.2d 858, n.12 (Service Date Dec. 20, 1990).  The 

Board explained this principle more fully in Georgia Great S. Div., South Carolina Cent. R.R. 

Co. – Abandonment and Discontinuance Exemption – Between Albany and Dawson, in Terrell, 

Lee, and Dougherty Counties, GA., STB Docket AB-389 (Sub-No. 1X) (Service Date May 16, 

2003), in which the Board approved the vacation of a NITU over the objections of the trail 

sponsor because the corporate successor to the abandoning railroad, and thus the holder of the 

reactivation right, decided to restore rail service.  The Board held that  

[N]o authority under 49 U.S.C. § 10901 is required to reactivate rail service 
where, as here, the carrier who would have been the abandoning railroad had 
there not been rail banking and interim trail use, or its successor, is the one who 
decides to restore active rail service.  See Iowa Power.  Because it could have 
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performed the operations without seeking any additional regulatory approval prior 
to the interim trail use, the resumption of service by the same carrier or its 
successor does not trigger the licensing requirement of Section 10901, or require 
that its successor in interest seek concurrences from any other carrier. 

Id. at 5 (citation omitted).  The holder of the reactivation right had also retained the necessary 

property rights when the right-of-way was railbanked.  Id. 

Although the Board has recognized that the reactivation right is an independently 

transferable right, it has recognized and approved such transfers only when the abandoning 

railroad agreed to the transfer.  For example, in King Cnty., WA – Acquisition Exemption – BNSF 

Ry. Co., Finance Docket No. 35148 (Service Date Sept. 17, 2009), the Board approved the 

BNSF’s agreement to transfer its reactivation right to the trail sponsor, King County, because 

BNSF had agreed to the transfer and had made clear that it did not desire to restore service itself.   

The Board has also recognized that the consent of the abandoning railroad or its 

successor in interest is a necessary prerequisite to the restoration of service or to the acquisition 

of the reactivation right.  In Iowa Power, the Board conditioned its approval on obtaining the 

consent of the abandoning railroad, which retained the reactivation right.  Iowa Power at 867.  

Similarly, the Board denied a request by the City of Coeur d’Alene, Idaho for authorization to 

acquire the Union Pacific’s reactivation rights on a railbanked line because, inter alia, there was 

no evidence of an agreement between the City and the railroad, nor was there evidence that the 

Union Pacific was unwilling or unable to restore rail service in the future.  City of Coeur d’Alene 

– Acquisition and Operation Exemption – Union Pacific R.R. Co, Finance Docket No. 34980, 

slip op. at 1 (Service Date Mar. 30, 2007). 

Accordingly, STB (and I.C.C.) precedent teaches that a railbanked line can be restored to 

active rail service in one of two ways.  First, the abandoning railroad or its successor in interest 

can decide to restore rail service and invoke its reactivation right.  Second, an entity other than 
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the abandoning railroad or its successor may seek authority to operate on the line by seeking 

Board authority to operate pursuant to 49 U.S.C. § 10901 or § 10902, or exemption therefrom or 

through other applicable Board authorization, with the consent of the abandoning railroad or its 

successor in interest.  R.J. Corman R.R. Co. /Pennsylvania Lines, Inc. – Constr. and Operation 

Exemption – In Clearfield County, PA, STB Finance Docket No. 35116, slip op. at 5 (Service 

Date July 27, 2009) (a Class III carrier may reactivate a railbanked line by obtaining authority to 

acquire the line pursuant to Section 10902 (or an exemption) and by terminating the trail use 

agreement).  See also BG & CM R.R., Inc. – Exemption from 49 U.S.C. Subtitle IV, STB Finance 

Docket 34398, slip op. at 3 (Service Date Oct. 17, 2003) (new operator approved under Section 

10502 after acquisition of property from abandoning railroad); Iowa Power at 867 (approving 

reactivation of service on a railbanked line by a new carrier only after obtaining authority under 

Section 10901 or 10502 and consent of abandoning railroad). 

B. Under what Circumstances will the Board Grant a Carrier’s Request to Vacate a 
NITU to Permit Reactivation of Rail Service, when the Petitioning Carrier does not 
Own or have any Other Interest in the Right of Way? 

The direct answer to the Board’s question is “Under no circumstances.”  Board precedent 

is clear that it will not vacate a NITU unless and until the petitioner (1) has received Board 

authority to operate, (2) is in a position to provide active rail service and (3) has obtained the 

consent of the abandoning railroad or its successor.  Ownership of an interest in the right-of-way 

is a necessary prerequisite to being in a position to provide active rail service on the right of way.  

1. Board Precedent does not Permit Vacating a NITU until the Petitioner has (1) 
Received Board Authority to Operate on the Lines, (2) is in a Position to 
Provide Active Rail Service, and (3) Has the Consent of the Abandoning 
Railroad or Its Successor 

The Board will not vacate a NITU for the purpose of allowing reactivation of rail service 

unless and until the petitioner (1) has received all Board authority and (2) is in a position to 
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provide active rail service, including possessing the necessary legal rights to use the right-of-way 

for the proposed service, and (3) has obtained the consent of the abandoning railroad or the 

successor holder of the reactivation right.  The I.C.C. adopted that rule in the first case in which 

it considered reactivation of a railbanked line.  GNP’s proposal presents no reason for the Board 

to deviate from that precedent. 

In Iowa Power, the I.C.C. considered a request by a non-carrier to reactivate rail service 

over a railbanked line.  Iowa Power at 867.  Although there did not appear to be any reason not 

to grant the request and vacate the NITU, the I.C.C. was careful to condition vacation of the 

NITU on the petitioner (1) having obtained all necessary I.C.C. authority to operate on that line, 

(2) being in a position to provide active rail service, and (3) having obtained the consent of the 

abandoning railroad.  The I.C.C.’s decision to vacate the NITU was “subject to the grant of the 

concurrently filed construction petition . . . and/or the actual resumption of active rail service.”  

Id. at 867-68.  The reason for that rule is self-evident.  A NITU serves to preserve a right-of-

way’s railroad character and forestall abandonment.  If a NITU is vacated before rail service 

begins, there is a risk that the right-of-way would be deemed abandoned and therefore 

unavailable for railroad use.  This is a particularly acute issue where, as here, substantial doubts 

exist that rail service can actually be established. 

This approach is also consistent with general Board precedent regarding Board action in 

the face of uncertainty regarding property or contract rights.  The Board has been very careful 

not to exercise its power to authorize a transaction when there is an underlying property or 

contract dispute if (1) such authorization would, in itself, prejudice one of the parties with 

respect to the underlying dispute, or (2) there are substantial doubts regarding the ability of the 

petitioner to exercise Board authority.  For example, the Board has denied Petitions for 
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Declaratory Order declaring an applicant to be a rail carrier when the absence of property rights 

prevented the entity from exercising Board authority and providing rail services.  James Riffin – 

Petition for Declaratory Order, STB Finance Docket No. 35245, slip op. at 6 (Service Date Sept. 

15, 2009), petition for review docketed, No. 09-1277 (D.C. Cir. Nov. 12, 2009) (determining that 

Riffin’s failure to obtain a cognizable possessory interest in a line of railroad rendered him 

incapable of exercising the authority granted to him to acquire and operate the line).  Similarly, 

and of particular relevance here, the Board prevented use of, and revoked, a class exemption to 

operate on a dormant rail line when there were substantial doubts about an entity’s ability to 

obtain property rights.  James Riffin d/b/a The N. Cent. R.R. – Acquisition and Operation 

Exemption – In Baltimore City, MD, STB Finance Docket No. 34982, slip op. at 3 (Service Date 

Oct. 9, 2007). 

2. GNP Cannot Meet Board Requirements for Vacating the NITU  

GNP has not presented any evidence that could be in a position to provide active rail 

service.  The County is not willing at this time to release its rights in its Railbanking Easement or 

to transfer its reactivation right to GNP for its proposed services.  Exhibit 11 at ¶ 27 (Bissonnette 

V.S.).  The City of Redmond is not willing to approve GNP’s passenger or excursion services, or 

convey to GNP any interest in the 3.7 mile segment of the Redmond Spur the City owns.  The 

County is not aware of any intent by the Port to transfer to GNP any of rights in the right-of-way 

owned by the Port.  Id.  Without those property rights, GNP lacks the legal right to make any use 

of the right of the right of way for freight service.  Stated plainly, failure to secure the necessary 

property rights in the right-of-way precludes GNP from providing freight rail service on the 

right-of-way.  See James Riffin – Petition for Declaratory Order, STB Finance Docket No. 



35245, slip op. at 6 (Service Date Sept. 15, 2009), petition for review docketed, No. 09-1277 

(D.C. Cir. Nov. 12, 2009); Riffin, STB Finance Docket No. 34982, slip op. at 3. 

In addition to its lack of property rights, GNP’s uncertain financial plan further 

demonstrates that it cannot provide active rail service.  GNP’s financial plan depends on 

receiving a discretionary RRIF loan from the FRA.  Without that loan, or some other 

unidentified financial backing, GNP lacks the apparent ability to improve the Lines or otherwise 

commence operations.  [GNP has made it plain that freight service alone is not financially viable 

and cannot cover the costs of rehabilitating the Lines.  Exhibit 36 at 13-22].  It appears that GNP 

would not pursue the proposed freight service if it did not also think it could pursue excursion 

and commuter passenger service.  See, e.g., Exhibit 30 (Dec. 2009 letter from GNP to Port).   

– CONFIDENTIAL INFORMATION REDACTED –

GNP has not received local support for excursion or commuter passenger service from 

the relevant local authorities.  The City of Redmond, which GNP acknowledges to be key to its 

service, opposes the plan.  The County, which controls aspects of the right-of-way through its 

easement and trail use agreement, also opposes GNP’s proposals.  And the Port contractually 

prohibited GNP from providing commuter rail anywhere on the Lines, and from providing 

excursion service south of MP 2.5 on the Spur.  See supra, 17-19.  Sound Transit, the exclusive 

high capacity transportation service provider in the region as a matter of law, RCW 81.112.090, 

100, does not appear to be pursuing an option in its current plan to contract with a private entity 

to provide commuter rail service on the Lines.23 

In short, GNP has presented no basis for the Board to find that GNP can obtain the 

property rights, financial backing and local approvals needed to conduct any of its proposed 
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23 Due to significant budget constraints, Sound Transit staff have recommended that this potential expenditure be 
removed from the agency's budget.  Verified Statement of Joan M. Earl at ¶ 5 (filed on Nov. 9, 2010 with Sound 
Transit Comment).  This further calls into question GNP's economic viability because GNP has indicated that its 
future expansion plans for commuter rail service depend on getting a $50 million grant from Sound Transit.  Exhibit 
11 at ¶ 12, (Bissonnette V.S.). 
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operations.  Accordingly, GNP cannot meet the basic requirements of Iowa Power and its 

Petitions should be denied on that basis alone. 

C. The Facts of this Case Present No Reason for Altering the Iowa Power Test for 
Vacating the NITU  

What GNP attempts to present as an “issue of first impression,” Petition at 6, is little 

more than a direct challenge to the Board’s long-standing Iowa Power test and the Board’s 

carefully constructed Trails Act jurisprudence.  GNP’s Petitions fail to provide any reason for the 

Board to abandon the Iowa Power test for vacating a NITU and allow valuable present property 

rights to be destroyed when a petitioner lacks the ability to provide active rail service.  

1. Granting GNP’s Petitions before GNP has an Agreement to Acquire an 
Interest in the Right-of-Way would not Promote the Reactivation of Rail 
Service in the Corridor 

GNP’s Petitions rest on the assumption that by granting the Petitions, the Board would be 

enabling the reactivation of freight rail service.  Under the facts of this case, however, that is not 

true.  Granting the Petitions would not allow the reactivation of freight rail service and would, to 

the contrary, create a substantial risk of destroying the rail character of the right-of-way. 

Vacating the NITU and giving GNP operating authority would not allow GNP to actually 

use the Lines because it would still lack the legal right to make any use of the corridor.  Nor 

would Board authority compel the current owners to grant GNP any rights to use the corridor.  

As GNP acknowledges, Board authority to acquire an operating right is permissive, not 

mandatory, and does not compel the actual transfer.  GNP Petition for Exemption at 8.  See also 

In re Chicago, Milwaukee, St. Paul and Pacific R.R. Co., 882 F.2d 1188, 1191 (7th Cir. 1989) 

(affirming Board’s determination that its grant of authority to acquire and operate a line is 

“merely permissive,” does not require the transfer of the line, and does not affect the rights and 

remedies of the parties to the transaction in the event of a dispute).  Possessing Board authority 
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to operate the Lines does not make GNP a rail carrier on the line; it must also be in a position to 

actually provide rail service, including possessing the necessary property rights.  See, e.g., Riffin, 

Finance Docket No. 35245, slip op. at 6.  Accordingly, granting the Petitions would not enable 

GNP to perform as a rail carrier, would not advance the national rail policy and would not help 

to promote rail service. 

Conversely, however, vacating the NITU would have material adverse effects on the 

County and other regional stakeholders.  Vacating the NITU would cast doubt on the ability of 

the County and other regional stakeholders to make use of the corridor for the planned 

recreational trail and other public uses, for which uses the County and others have expended tens 

of millions of dollars of public funds.  By vacating the NITU without certainty that active rail 

service will be restored, substantial questions could arise regarding the status of the corridor and 

its legal title.  Would the rail status of the corridor vanish, raising the possibility that the owners 

of reversionary interests in the corridor could claim title?  See, e.g., Haggart v. United States, 89 

Fed. Cl. 523 (2009) (certifying a class of plaintiffs consisting of landowners who own 

reversionary rights to property along the Lines) (Court of Federal Claims Case No. 09-103L, 

pending).   

Such uncertainty and litigation would not advance any public interest.  Litigation over 

title would not lead directly to the provision of freight rail services, and indeed could lead to a 

disposition of title that would eliminate the railroad character of the corridor.  The recreational 

trail, public transportation and other public uses contemplated by the NITU could as a result also 

be eliminated.  At bottom, vacating the NITU without being able to assure that an active rail use 

will be established could lead to the very situation the Trails Act was designed to avoid: loss of a 

potentially valuable rail corridor, loss of important recreational uses and wasteful quiet title 
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litigation.  Preseault v. ICC, 494 U.S. 1, 17 (1990) (purpose of Trails Act is to create recreational 

trails and to preserve rail corridors). 

This outcome can be avoided by requiring GNP to adhere to Board precedent and 

industry custom by negotiating an agreement with the owners of the corridor and the reactivation 

right to make use of the corridor before seeking to vacate the NITU and seeking Board authority 

to operate on the Lines.  See, generally, Iowa Power; R.J. Corman.  GNP does not need Board 

authority to negotiate with the stakeholders.  That orderly process ensures that the rail status of 

the corridor is preserved under the Trails Act, that the interim public uses are preserved under the 

NITU, and that the possibility of future use of corridor from freight rail service is preserved. 

2. GNP’s Arguments to Avoid Board Precedent are Unavailing 

GNP does not attempt to make any argument based on the purpose or language of the 

Trails Act or Board regulations why its Petitions should be granted.  Instead, GNP relies on 

formalistic legal argument that seek, in essence, a way around its fundamental failure to own an 

interest in the right-of-way or have a viable financial plan to provide freight service.  None of its 

arguments provide a basis to reverse Iowa Power, other Board precedent or otherwise undermine 

Congress’ goal in the Trails Act.  

a. The Board is Not Compelled by the Trails Act or Other Law to Grant 
GNP’s Request 

GNP argues that “the Board is compelled to grant [its] request as a matter of precedent 

and Congressional intent” under the Trails Act.  GNP Petition for Exemption at 7-8.  GNP’s 

basic position appears to be that the Trails Act “require[s] the restoration of rail service by any 

approved rail service provider,” and that the Board’s role here is merely ministerial.  GNP 

Petition to Vacate at 6 (emphasis in original).  This position misconstrues the intent of the Trails 
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Act and the Board’s authority in a case like this, where a railroad lacks the reactivation right yet 

seeks to restore rail service on a railbanked line. 

Although it is true that a trail use is an “interim” use and that a trail user must be prepared 

to “step aside” when rail service is restored, the interim nature of a trail use does not mean, as 

GNP argues, that any proposed rail carrier can push aside any trail user at any time.  As 

discussed above, and as Board precedent makes clear, a trail user must “step aside” only after a 

rail carrier has established its authority to operate on the corridor by either (1) being the 

abandoning railroad or its corporate successor, or (2) having obtained independent authority 

from the Board to operate on the corridor, being able to provide active rail service, and having 

obtained the consent of the abandoning railroad or its successor.  See Iowa Power at 867-68; R.J. 

Corman at 6.  Because GNP cannot meet these criteria, it may not obtain the vacation of the 

NITU until the Board grants GNP its own independent operating authority pursuant to Section 

10901 or 10902 and GNP is in a position to actually provide active rail service and has the 

permission of the abandoning railroad or its successor.  See supra, 39-41.  Moreover, as detailed 

below, GNP cannot obtain operating authority pursuant to either Section 10902 or Section 

10502, nor, as demonstrated above, can it provide active rail service in the foreseeable future. 

GNP relies primarily on Georgia Great Southern to argue that the Board is compelled to 

grant GNP’s Petition because the Board in that case approved vacating a NITU even though the 

railroad and trail user had not resolved how to compensate the trail user for its ouster by the 

railroad.  GNP Petition for Exemption at 7-8.  But that argument misses the critical distinction 

between the situation here and the issue in Georgia Great Southern. 

The key point in Georgia Great Southern was that the petitioner was the corporate 

successor to the abandoning railroad and therefore had a pre-existing right to restore rail service 
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without any further Board authorization pursuant to Section 10901.  Georgia Great Southern at 

5.  Accordingly, the railroad was not required to obtain Board approval to provide service under 

Section 10901.  Id.  Moreover, resolution of the payment dispute for the loss of the trail easement 

was not necessary to allow the railroad to provide service because it already possessed the 

necessary property rights.  Id. at 4-5.   

Here, in contrast, GNP does not own the reactivation right; the County does.  GNP does 

not own or have any interest in the Lines except for its strictly limited License for head and tail 

operations and passenger excursion service; the Port, the County and the City of Redmond do.  

GNP has not received any prior Board authority to operate on the Lines.  Lacking any of the 

necessary property and operating rights, and not otherwise being in a position to provide service 

until it obtains the property rights and secures the necessary financing, Georgia Great Southern 

is inapposite and GNP’s Petitions should be denied under Iowa Power.24 

Similarly, in R.J. Corman, the Board made clear that when a railroad other than the 

abandoning railroad seeks to provide service on a railbanked line, it must obtain Board approval 

under Section 10901 or Section 10902, as would any entity seeking to operate on a line it 

proposes to acquire.  R.J. Corman at 6-7.  The Board did not suggest that its traditional standards 

of approval under Section 10901 or Section 10902 would be relaxed or altered because the line 

was railbanked.  Nor did the Board suggest that its standards for vacating a NITU under Iowa 

Power would be relaxed when a railroad other than the abandoning railroad seeks to reactivate a 

railbanked line.  

 
24 Birt v. STB, 90 F.3d 580 (D.C. Cir. 1996), is similarly not helpful to GNP’s case.  Birt merely notes by way of 
explaining the overall structure of the Trails Act, that the abandoning railroad may reassert its control over the line.  
Id. at 583.  But Birt did not address the scope of the Board’s authority to vacate a NITU at the request of a non-
abandoning railroad, nor did it address vacating a NITU when the petitioning operator does not have any right to 
occupy or use the right-of-way.  
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b. Board Precedent Granting Exemptions Despite an Underlying Property 
or Contract Dispute is Inapplicable when GNP has not Demonstrated its 
Ability to Obtain the Rights Necessary to Exercise Board Authority 

GNP further attempts to evade Iowa Power by citing Board decisions granting 

exemptions despite unresolved title and contract disputes.  GNP Petition at 8-9.  None of those 

decisions support GNP’s petition here, however, and, if anything, they support dismissal of the 

Petitions. 

GNP relies on the broad analogy to STB and I.C.C. proceedings in which granting 

permissive Board authority would not alter the legal rights in dispute.  But that analogy is 

inapposite here because vacating the NITU would alter the legal rights of the property owners.  

Vacation of the NITU would end the County’s authority as the Interim Trail User.  It would 

jeopardize the ownership interests of the County, Redmond and the Port by subjecting them to 

potential reversionary property interest claims that would otherwise be shielded by the Trails 

Act.  These legal rights would be altered even though GNP could not possibly exercise Board 

authority unless it obtains the necessary property interests.  The decisions cited by GNP provide 

no support for granting permissive authority in such circumstances. 

For example, in Delaware & Hudson R.R. Corp. – Trackage Agreement Modification, 

290 I.C.C. 103 (Decided Aug. 20, 1953), the I.C.C. dismissed an exemption petition because the 

I.C.C. lacked the jurisdiction to resolve a contract dispute necessary to grant the requested 

abandonment exemption.  The I.C.C. specifically noted that there was no basis to exercise its 

permissive authority when that authority could not be exercised without resolution of the 

underlying contract dispute.  Id. at 110.  Delaware & Hudson supports dismissing GNP’s 

Petitions here, because vacating the NITU would be meaningless until GNP has obtained the 
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property rights and otherwise established that it can provide active rail service, as Iowa Power 

requires. 

The other cases cited by GNP stand for the immaterial proposition that the Board may 

grant permissive authority notwithstanding an underlying dispute over contract or property 

rights, where Board action would not prejudice any party.  Morristown & Erie Ry., Inc. – 

Operation Exemption – Somerset Terminal R.R. Corp., STB Finance Docket No. 34267, slip op. 

at 2 (Service Date Nov. 26, 2002) (stay of exemption not warranted when irreparable harm not 

shown; exemption authority is permissive only and would not enable the consummation of the 

transaction without resolution of legal capacity to consummate transaction); Prairie Cent. Ry. 

Co. – Acquisition and Operation Trackage Rights and Securities Exemption, Finance Docket No. 

30219, 367 I.C.C. 884, 885 (1982) (noting that granting the exemption would expedite 

transaction “when and if the trackage rights agreement is assigned.”); The Burlington Northern 

and Santa Fe Ry. Co. – Acquisition and Operation Exemption – State of South Dakota, STB 

Finance Docket No. 34645, slip op. at 3 (Service Date Jan. 14, 2005) (Board notes that its denial 

of the Section 1150 exemption, and requirement to refile under Section 10901 or Section 10502 

does not address the parties’ dispute regarding their 1986 Operating Agreement); Standard 

Terminal R.R. of New Jersey, Inc. – Acquisition Exemption – Rail Line of Joseph C. Horner, 

STB Finance Docket No. 34551, slip op. at 2 (Service Date Oct. 8, 2004) (granting the 

exemption does not address or resolve any property ownership issues, but merely “permits [the 

parties] to consummate the described transaction if and when they, in fact, have the legal 

capacity to do so.”). 

Unlike those cases, however, vacating the NITU here could destroy the legal rights of the 

County, Redmond and the Port because GNP is unable to exercise the Board’s permissive 



 50 
 

PUBLIC VERSION 

authority.  Indeed, the Board’s decision in Morristown & Erie Railway, suggests that it is 

appropriate to stay issuance of an exemption when, as here, granting the request would result in 

irreparable injury.  Such irreparable harm could occur through terminating the NITU and the 

protection it offers for maintaining the contiguity of the Corridor, which could in turn result in a 

loss of property interests.  Further, the Board has refused to grant or maintain an exemption 

where necessary negotiating parties cannot be identified, or there is no reasonable expectation 

that the applicant can obtain the rights necessary to begin operations.  See, e.g., James Riffin, 

STB Finance Docket No. 34501, slip op. at 2-3, 7 (vacating notice of exemption where 

substantial questions existed regarding ability of petitioner to obtain title to right of way).  

GNP has not provided any reason for the Board to depart from its precedent requiring 

that a request to vacate a NITU by a non-abandoning operator be deferred until the petitioner has 

obtained Board authority to operate and put itself in a position to provide active rail service. 

c. GNP Cannot Acquire the Reactivation Right Held by the County without 
the County’s Consent 

GNP argues that the Board should grant its Petitions to acquire the County’s reactivation 

rights and vacate the County’s NITUs despite the fact that the County has not agreed to (1) 

transfer the reactivation right to GNP, (2) vacate the NITUs, or (3) support GNP’s proposal for 

freight and passenger service on the Lines.  GNP Petition for Exemption at 9-10.  GNP argues 

that the County’s consent is not necessary because GNP seeks authority to acquire the County’s 

reactivation right.  Id.  GNP’s position rests on a fundamental misunderstanding of Board 

precedent and the nature of the reactivation right. 

As explained above, the reactivation right is a personal right of the abandoning railroad.  

Iowa Power at n.12, n.15.  The Board recognizes this limited right because under the Trails Act 

the abandoning railroad would retain the right to resume service without seeking new 
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authorization under Section 10901.  Id. at n.15; R.J. Corman at n.6.  Because allowing a new 

carrier to provide service would necessarily displace or impair the rights of the abandoning 

railroad or its successor, however, the Board requires that entity to consent to the restoration of 

service.  Iowa Power at 10.  Accordingly, the lack of the County’s consent to GNP’s proposal 

prevents the Board from granting GNP’s Petitions. 

GNP attempts to get around this bar by arguing that the County’s consent is not necessary 

because GNP is seeking only authorization to acquire the reactivation right itself.  GNP Petition 

for Exemption at 9-10.  But that ignores the fact that any Board authorization to acquire the 

reactivation right would be permissive only; such authorization would not compel the County to 

convey the reactivation right to GNP.  See, e.g., In re Chicago, Milwaukee, St. Paul and Pacific 

R.R. Co., 882 F.2d 1188, 1191 (7th Cir. 1989) (affirming Board’s determination that its grant of 

authority to acquire and operate a line is “merely permissive,” does not require the transfer of the 

line, and does not affect the rights and remedies of the parties to the transaction in the event of a 

dispute); Riffin, Finance Docket No. 35245, slip op. at 6.  Accordingly, GNP would still have to 

obtain the County’s consent in order to acquire the reactivation right.  Because the County does 

not wish to convey its reactivation right to GNP, the Board’s permissive authorization would not 

improve in any way GNP’s chances of providing rail service on the Lines.  Therefore, the Board 

should dismiss GNP’s Petitions. 

D. The Board should not Grant any of GNP’s Petitions because its So-Called Freight 
Service is a Thinly Veiled Attempt to Obtain Immunity from Local Regulation for 
its Proposed Passenger Excursion and Commuter Services 

1. The Board will not Allow its Jurisdiction to be Used to Shield Operations not 
Subject to its Jurisdiction from Local Regulation 

The Board, and before it the I.C.C., has long held that it will “not allow its jurisdiction to 

be used to shield a line from the legitimate processes of state law where no overriding federal 
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interest exists.”  The City of Chicago, Ill. – Adverse Abandonment – Chicago Terminal R.R. in 

Chicago, ILL., STB Docket No. AB 1036, slip op. at 4, n.8 (Service Date June 16, 2010) (citing 

Kansas City Pub. Serv. Freight Operation − Exemption − Aban. in Jackson Cnty., MO, 

7 I.C.C.2d 216 (1990) and CSX Corp. and CSX Transp., Inc. − Adverse Abandonment 

Application − Canadian Nat’l Ry. and Grand Trunk W. R.R., AB 31 (Sub-No. 38) (Service Date 

Feb. 1, 2002)).  This concept is frequently invoked in the context of adverse abandonments in 

order to compel the abandonment of property no longer used for railroad purposes in order to 

enable the implementation of non-rail public purposes.  City of Chicago at 6 (to allow the 

restoration of surface streets in area of city experiencing revitalization and redevelopment).  

However, the Board has invoked the principle to deny acquisition and operations authority when 

it was apparent that the applicant did not intend to use such authority for freight rail purposes.  

See, e.g., The Land Conservancy of Seattle and King Cnty. – Acquisition and Operation 

Exemption – The Burlington N. and Santa Fe Ry. Co., STB Finance Docket No. 33389, slip op. 

at 13-14 (Service Date May 13, 1998) (affirming revocation of acquisition and operation 

authority where evidence demonstrated no intention to operate rail service).   

In general, the Board lacks jurisdiction over wholly intra-state passenger service.  Fun 

Trains, Inc. – Operation Exemption – Lines of CSX Transp. Inc. and Fla. Dep’t of Transp., STB 

Finance Docket No. 33472, slip op. at 2 (Service Date Mar. 5, 1998); Napa Valley Wine Train, 

Inc. – Petition for Declaratory Order, 7 I.C.C. 2d 954, 968-69 (1991); Magner-O’Hara Scenic 

Ry. v. I.C.C., 692 F.2d 441, 444-45 (6th Cir. 1982).  The fact that an operator runs both intra-

state excursion service and interstate freight service on portions of the same track does not bring 

the excursion service within the Board’s jurisdiction.  Napa Valley Wine Train, 7 I.C.C. 2d at 

964-967.  Here, GNP’s proposed excursion and commuter services are wholly intra-state.  Those 
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proposed services would run from Redmond to Snohomish, all within the State of Washington.  

The service would not interconnect with any interstate carrier (rail or otherwise) and would not 

provide any interstate transportation nexus.  There would be no connection between the 

excursion or commuter service and the freight service, and, as in Napa Valley Wine Train, any 

freight service would be minimal in any event.  

Here, GNP’s own statements confirm that GNP is seeking to invoke Board authority to 

provide freight service in order to shield itself from local environmental and land use review of 

its proposed passenger excursion and commuter rail services.  GNP has repeatedly asserted that 

one key to being able to provide excursion and commuter rail service is being immune or exempt 

from state and local environmental and other regulations.  See Section II.G.3, above; Exhibit 11 

at ¶¶ 10, 23 (Bissonnette V.S.).  GNP has incorrectly asserted that the FRA’s Categorical 

Exemption for GNP’s RRIF loan application provided that immunity.25  Now, GNP seeks 

authority for a highly speculative freight operation in an attempt to actually obtain its previously 

asserted immunity from local environmental and other regulatory scrutiny.  The Board should 

not condone that conduct. 

 
25 The National Environmental Policy Act, 42 U.S.C. § 4321 et seq., applies only to federal agencies and requires 
all federal agencies to take into account the environmental impacts of their decisions and actions.  42 U.S.C. § 4332 
(2006).  NEPA does not apply to or cover non-federal agencies, and certainly does not purport to exempt private 
entities from complying with state and local environmental laws.  Indeed, NEPA does not even provide such 
exemptions for the federal agencies to which NEPA does apply.  42 U.S.C. § 4334 (2006) (preserving obligation to 
comply with otherwise applicable environmental laws).  A categorical exclusion, as identified on an agency-specific 
basis, relieves only the relevant federal agency of the requirement to conduct detailed environmental review of a 
specified category of low-impact activities; a categorical exclusion simply does not apply to actions of any other 
entity.  40 C.F.R. § 1508.4 (2009).  This principal is preserved in the FRA NEPA guidance in several ways.  First, 
the categorical exclusions GNP relies on relates only to actions consisting of “financial assistance or procurements 
for planning or design activities which do not commit the FRA or its applicants to a particular course of action 
affecting the environment”.  FRA Environmental Procedures, Sec. 4(c)(3), 64 Fed. Reg. 28547 (emphasis added).  
Accordingly, only the decision to loan money is categorically excluded.  Subsequent construction and operations by 
GNP, or future decisions by FRA, the Board or state or local officials, are not covered by the categorical exclusions.  
Second, the Categorical Exclusion Worksheet FRA requires for RRIF loan applications requires applicants to list in 
detail all “Related Federal, State or Local Actions” such as permits.  See Exhibit 45 at Section V (FRA Categorical 
Exclusion Worksheet), available online at http://www.fra.dot.gov/downloads/RRDev/FRACATEXa06.doc (the 
“Worksheet Guidance”).  Additionally, the Worksheet Guidance advises applicants that “[a]ny state or federal 
permit or consultation requirements should also be noted.”  Exhibit 45 at Section I. 

http://www.fra.dot.gov/downloads/RRDev/FRACATEXa06.doc


2. GNP’s Business Plan is Based on Passenger Excursion and Commuter 
Services, not Freight Service 

It is clear from GNP’s own statements to a variety of public officials that its proposed 

freight service is of no independent utility.  There has been no local traffic on the Redmond Spur 

since at least 2006.  When BNSF sought to abandon the Lines, it showed, and the Board 

accepted, that there had been no local traffic on the Redmond Spur for at least two years.  BNSF 

Ry. Co. – Abandonment Exemption – In King Cnty., WA, STB Docket No. AB-6 (Sub-No. 463X) 

(Service Date Sept. 26, 2008).  Similarly, there were only two shippers on the Woodinville 

Subdivision south of Woodinville, and that demand had been declining for the preceding years.  

BNSF Ry. Co. – Abandonment Exemption – In King Cnty., WA, STB Docket No. AB-6 (Sub-No. 

465X), slip op. at 2-3 (Service Date Nov. 25, 2008).  Neither of those shippers was in the 1.8 

mile section of the Woodinville Subdivision that GNP seeks to reactivate.  Exhibit 35 at ¶ 14 

(Odom V.S.). 

[GNP has acknowledged that it would require freight volumes of at least 100 cars per 

operating mile of track to achieve long-term sustainability.  Exhibit 36 at 22.  That would require 

approximately 910 cars per year on the Lines].  Even accepting GNP’s most optimistic estimate 

of demand from the four purported shippers it has identified, there is only demand for 

approximately 350 cars per year, approximately 38% of required demand.  As detailed below, 

however, actual demand from those shippers is far lower, if in fact it exists at all.  Infra, 64-66.  

Moreover, that estimate does not appear to take into account the cost of constructing the 

necessary industry tracks and switches, or acquiring the necessary property rights, to even reach 

those purported shippers.  [As GNP acknowledged in responding to BNSF’s RFQ, freight service 

will not generate sufficient revenues to be self-supporting.  Exhibit 38 at 22-23].  Indeed, the 

proposed freight service will not generate sufficient revenue to carry out the repairs GNP 

– CONFIDENTIAL INFORMATION REDACTED –

– CONFIDENTIAL INFORMATION REDACTED –

 54 
 

PUBLIC VERSION 



acknowledges will be necessary to make the Lines safe for operations.  See Exhibit 11 at ¶ 24 

(Bissonnette V.S.) (reciting GNP estimate of $3 million cost to rehabilitate line from 

Woodinville to Redmond).   

Rather than freight operations, GNP has made it clear that its real objective is to develop 

passenger excursion and commuter services.  [GNP has stated plainly that the revenues from the 

passenger service, not freight service, will fund the maintenance of the Lines.  Exhibit 36 at 13, 

18].  Indeed, freight service has been a virtual footnote in GNP’s revenue projections, GNP itself 

has repeatedly dismissed freight service as financially untenable on its own, and GNP has 

contractually limited itself to providing such freight service only on the Freight Segment from 

Snohomish to Woodinville. 

– CONFIDENTIAL INFORMATION REDACTED –

3. GNP is Seeking Board Approval to Operate on Track for which there is no 
Freight Purpose to Operate 

The pretextual nature of GNP’s request is confirmed by comparing the authority GNP 

seeks to the demand it has identified for freight service.  GNP is seeking acquisition and 

operating authority for the 7.3 miles of the Redmond Spur, and 1.8 miles of the Woodinville 

Subdivision from MP 23.8 to MP 22.0.  But, the shippers GNP has identified are located at MP 

0.96 and around MP 5.4 of the Redmond Spur.  GNP has identified no shippers on any portion of 

the Woodinville Subdivision south of MP 23.8 and no shippers on the Redmond Spur south of 

MP 5.4, which extends into and through downtown Redmond.  There are no likely freight 

customers south of Building Specialties on the Redmond Spur or on the 1.8 mile segment of the 

Woodinville Subdivision south of MP 23.2.  Exhibit 35 at ¶¶ 9, 14 (Odom V.S.). 

Moreover, there is no operational need for the 1.8 miles section of the Woodinville 

Subdivision.  Any switching or tail operations at the junction of the Redmond Spur and the 

Woodinville Subdivision could be performed on the “wye” track or using the sidings on the 
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Woodinville Subdivision north of MP 23.8 over which GNP already possesses freight rail rights.  

Indeed, given the configuration of the junction, it would be difficult and inefficient to use the 

Woodinville Subdivision south of MP 23.8 for switching or tail operations.   

Similarly, there are no identified or potential customers on that portion of the Spur where 

it runs to and through downtown Redmond.  Although not a source of freight business, GNP 

representatives have emphasized that serving downtown Redmond is essential to its passenger 

services.  Exhibit 11 at ¶ 11 (Bissonnette V.S.); Exhibit 44 at p.5 ¶ 8, at lines 2-9; p.5 ¶ 9, at lines 

29-37; p.11 ¶ 11, at lines 16-23; p.14 ¶ 12, at line 13 (“Our focus is on Redmond and getting 

excursion started today.”) (Potter V.S.).  It seems apparent then that GNP is seeking Board 

authority to operate on sections of track for which there are no freight customers in order to gain 

the immunity from local regulation it seeks to further its proposed passenger services.  

E. The Board should Deny the Exemption and Require GNP to Submit a Full 
Application 

In addition to the other defects in the Petitions discussed above, the Board should deny 

GNP’s exemption request and require GNP to submit a full application under Section 10902 or 

Section 10901 because GNP does not present sufficient evidence to support an individual 

exemption.26   

The standard for an exemption is set forth in 49 U.S.C. § 10502(a): 

[T]he Board to the maximum extent consistent with this part, shall exempt a 
person . . . whenever the Board finds that the application in whole or in part of a 
provision of this part 

 
26 It is not clear which Section applies to GNP.  GNP claims to be a Class III rail carrier by virtue of a Modified 
Certificate to operate over a 0.20 mile stranded segment of line in Snohomish County, Washington.  STB F.D. No. 
35151, Certificate of Public Convenience and Necessity (Service Date Aug. 13, 2008).  However, the Modified 
Certificate applies only to an 0.20 mile section of track that does not appear to serve any local or overhead traffic.  
As explained supra at Section II.D.2, the segment has no connection to the interstate rail network and the County is 
not aware of any activities or operations by GNP on the mile segment.  In addition, although GNP has obtained 
Board authority to operate on the Freight Segment, it does not appear that GNP is performing the operations itself.  
Rather, GNP has contracted with Ballard to operate the freight service and thus is not operating any freight or 
common carrier service at this time. 
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(1) is not necessary to carry out the transportation policy of section 10101 of this 
title; and  

(2) either –  

(A) the transaction or service is of limited scope; or  

(B) the application in whole or in part of the provision is not needed to protect 
shippers from the abuse of market power. 

In this case, the answer to the question of where lies the public interest requires the Board 

to weigh the scant benefits of GNP’s putative freight service against the harm that GNP’s 

proposal could do to the multi-use public benefits the County and other regional stakeholders 

have proposed for the right-of-way.   

The Board will dismiss or revoke an exemption and require a full application if it is 

apparent that Board regulation is necessary to assure that the proposal is consistent with the 

national rail policy as set forth in Section 10101a.  Ozark Mountain R.R. – Constr. Exemption, 

STB Finance Docket No. 32204, slip op. at 4-5 (Service Date Dec. 15, 1994).  This is 

particularly true where, as here, substantial questions exist as to the financial viability of the 

project, there is substantial public opposition, the proposed service would provide only limited 

rail service and the proposed rail service would impair other important public purposes.  Id. at 4-

6 (revoking conditional exemption and directing petitioner to file full application under Section 

10901 because the applicant failed to demonstrate its financial capacity to undertake the project, 

or that the company or its principals had prior experience operating a railroad, and failed to 

provide credible support for the likelihood of success of its proposed rail operations, and because 

the project stirred up significant public controversy). 

1. GNP’s Petitions are too Controversial to be Appropriate for an Exemption 

The Board’s exemption procedures, while appropriate in many circumstances, are not 

available in all cases.  The exemption process “works well in noncontroversial . . . cases.  But 
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[neither the I.C.C. nor the Board has] employed it in cases where significant opposition has been 

expressed to the proposed project.  In controversial cases, the applicant typically has filed a 

formal application.”  Ozark Mountain RR. slip op. at 4-5 (citing Constr. and Operation – Indiana 

& Ohio Ry. Co., 9 I.C.C.2d 783 (1993) and Tongue River R.R. Co. – Application, Finance 

Docket No. 30186 (Sub-No. 2) (Decided July 23, 1993)).  In Ozark Mountain, the I.C.C 

“received information raising serious concerns about the impact of the project on the people who 

live in the area.  This information indicates that the application process, rather than the 

exemption process, is the more appropriate vehicle for the Commission to use in considering 

whether to approve the proposed construction and operation.”  Id.  The I.C.C. was specifically 

concerned that only the full application process would allow it “to ascertain if [the applicant] 

would be able to bring this project to fruition.”  Id.  Similar concerns are implicated here and 

similarly support the need for full Board regulation under Section 10901 or 10902. 

GNP’s proposal, including freight, excursion and commuter rail operation that would run 

through the middle of downtown Redmond, is highly controversial and is actively opposed by 

the public entities involved, including the County and the City of Redmond.  Other public 

entities, such as Sound Transit, have raised serious questions about GNP’s proposal.  The 

controversy relates not just to the passenger service in downtown Redmond, but to the impact the 

project would have on the regional planning effort for the entire corridor.  At present, a variety of 

regional stakeholders are planning a number of uses in the corridor, including the possibility of 

future rail service.  Supra, 11-14.  If these entities supported GNP’s highly speculative piecemeal 

and limited plan, then there might be some basis for concluding that this plan for re-introduction 

of freight service should be approved at this time.  Absent such support and in the face of the 
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other regulatory, contractual and policy constraints described in these Comments, the Petition for 

Exemption should be denied.   

2. GNP has no Agreement Allowing It to Carry Out Its Proposed Service and 
there are no Details about when an Agreement can be Reached 

49 C.F.R. § 1150.43(c) requires that a notice of exemption from 49 U.S.C. § 10902 

contain “[a] statement that an agreement has been reached or details about when an agreement 

will be reached.”  Although not strictly required in the context of a petition for exemption, the 

basic information required pursuant to Section 1150.43(c) is relevant in a petition proceeding as 

well because information about an agreement is necessary for the Board to understand the 

transactions at issue, the role of the Board in exempting the transaction from regulation and 

whether Board regulation is necessary to carry out the transportation policy of Section 10101.  

Moreover, a transaction by agreement would be more naturally suitable for an exemption 

because it is less likely to be controversial and is part of an orderly transfer of rights.   

GNP agrees that the information required pursuant to Section 1140.43(c) is relevant here 

because it attempted to provide responsive information.  Specifically, GNP states that “GNP has 

been talking to King County representatives about restoration of common carrier service on the 

Lines; however, the parties have not yet reached an agreement.”  GNP Petition for Exemption at 

13.  First, as a factual matter, there have been no meaningful negotiations between GNP and the 

County about restoring common carrier service, or about conveying rights to do so; nor has the 

County offered to negotiate regarding such matters at any time since it acquired its Railbanking 

Easement and became the interim trail user.  Exhibit 11 at ¶¶ 20-21, 26-27 (Bissonnette V.S.).  

Rather, GNP on August 4, 2010 announced to King County its intention to petition to reactivate 

the Lines, and a few weeks later filed the present petitions.  Id.  Unable to provide responsive 

facts regarding an agreement, GNP relies on a legal argument that the absence of an agreement 
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“presents no bar to this Board’s ability to issue an exemption authorizing GNP to restore service 

or to the restoration of service itself.”  GNP Petition for Exemption at 13.   

GNP’s legal argument misses the point.  Section 1150.43(c) requires “a statement that an 

agreement has been reached,” or details about when petitioner expect to reach an agreement in 

order to provide a basis for the Board to conclude that the transaction is not controversial and 

that Board regulation is not otherwise appropriate.  Here, the absence of an agreement, and 

indeed the absence of negotiations that might lead to an agreement, underscores that GNP’s 

proposals are not consensual, are controversial and do require Board regulation.  GNP’s inability 

to provide the information called for in Section 1150.43(c) underscores that GNP cannot meet 

the basic requirements of a petition for an exemption.   

GNP’s failure to satisfy this fundamental requirement is not only related to the 

acquisition of the County’s reactivation right.  GNP glosses over the fact that even if the County 

were to consent to the transfer of the reactivation right, GNP will not have secured the property 

rights necessary to conduct rail operations.  As a result, GNP would only be able to step into the 

County’s shoes, and the County presently lacks the right to use the Lines for any purpose other 

than for trail use.27  See Exhibit 15 (Public Multipurpose Easement).  GNP lacks the necessary 

agreement with the Port and Redmond for access to the right-of-way.  In the absence of any 

agreement, or prospect of any agreement for (i) the County’s reactivation right or (ii) access to 

the right-of-way, GNP cannot implement its plan and cannot demonstrate to the Board that its 

plan should be exempt from Board regulation.   

 
27 This is not to say that the County could not exercise its reactivation right.  Like GNP, it would have to secure the 
necessary property rights from the owners to allow that service to commence. 
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3. GNP’s Proposal would Constitute a Public Detriment and is not in the Public 
Interest 

Application of the national rail transportation policy set forth at 49 U.S.C. § 10101 

involves a balancing of interests in order “to operate transportation facilities and equipment 

without detriment to the public health and safety.”  49 U.S.C. § 10101(8) (2006).  Construction 

and operation of a rail line by a Class II or Class III railroad pursuant to 49 U.S.C. § 10902, must 

be consistent with the public convenience and necessity.  49 U.S.C. § 10902(c) (2006). 28  

The statute does not define the “public convenience and necessity.”  However, the I.C.C. 

established that an applicant must satisfy three criteria in order to demonstrate that the proposed 

construction and operation will not impose a public detriment.  The applicant must demonstrate 

(a) financial fitness to undertake the construction and provide service; (b) public demand or need 

for the proposed service; and (c) that the proposed construction project is in the public interest 

and will not unduly harm existing services.  Indiana and Ohio R.R. Co. – Constr. and Operation 

– Butler, Warren, and Hamilton Counties, OH, Finance Docket No. 31320, 9 I.C.C.2d 783, 787 

(Service Date Aug. 3, 1993). 

In The Indiana and Ohio R.R., the I.C.C. denied an application to construct and operate 

freight service over an abandoned 2.9 mile line of railroad because the threat to public safety 

posed by the line’s proximity to scores of residences (constructed since the line had been 

abandoned) could not be mitigated.  Id. at 789-90.  The I.C.C. determined, “[a]fter weighing the 

adverse impact of this line’s construction on public safety against the benefits noted above . . . 

we conclude that Applicants have failed to meet their burden of showing that building the line is 

permitted or required by the public convenience and necessity.”  Id. at 790.   

 
28 The standard is the same under 49 U.S.C. § 10901(c). 



Here GNP’s precarious financial projections prevent it from demonstrating that it has the 

financial capacity to “operate . . . without detriment to the public safety.”  49 U.S.C. § 10101(8).  

Unlike the applicant in Indiana & Ohio Ry., GNP cannot meet any basic test of financial fitness.  

GNP’s Petitions and public statements make it clear that GNP itself lacks the financial fitness to 

carry out its plan, and its suggested methods of raising capital through loans and private 

investment are too vague and speculative to warrant approval of a transaction by themselves.  At 

a minimum, regulation by this Board is needed to evaluate GNP’s financial fitness.  The 

exemption process is inadequate to explore that issue, and full review of the proposal is required 

to determine whether GNP’s proposal is consistent with the statute overall and with the National 

Transportation Policy in particular. 

[Moreover, public demand for the service is minimal, and falls far short of the level GNP 

has described as necessary for a sustainable operation.  Exhibit 36 at 22].  There is no evidence 

of any other potential rail customers on the Lines, and indeed BNSF experienced dramatic 

declines in demand in the years prior to its abandonment.  Again, more detailed review under 

Section 10901 or 10902 is necessary to assess the level of public demand for freight rail service 

on the Lines. 

– CONFIDENTIAL INFORMATION REDACTED –

Additionally, GNP’s proposed service is clearly not in the public interest.  GNP’s 

proposal is inconsistent with the multi-use regional plans for the right of way.  GNP’s plan could 

destroy the efforts of the County and other regional stakeholders to effectively, efficiently and 

safely locate multiple essential public facilities, including provision for future public 

transportation rail service, in order to provide minimal freight service to four companies who 

have access to and have been using other modes of transportation and who are not in a position 

to make a firm commitment for freight service at this time.  GNP’s proposed passenger excursion 
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service would interfere with land use planning efforts in downtown Redmond, and would pose 

safety risks by operating trains in the middle of downtown streets in an area that has not seen rail 

traffic in many years.  Moreover, GNP is barred by the Sound Transit authorizing legislation, 

RCW 81.112.090 and .100, from independently providing high capacity transportation commuter 

service on the Lines.  At a minimum, Board review of GNP’s proposal is necessary to assure that 

its proposal is in the public interest. 

4. GNP has Omitted Material Information and Relies on Misleading Statements, 
and is therefore not Entitled to an Exemption  

The Board will deny or revoke an exemption where it finds the applicant has omitted 

information of material importance to the proposed transaction.  Jefferson Terminal R.R. Co. – 

Acquisition and Operation Exemption – Crown Enterprises, Inc., STB Finance Docket No. 

33950, slip op. at 5 (Service Date Mar. 19, 2001) (revoking exemption because applicant had 

failed to disclose a pending condemnation action involving one of the parcels it sough to 

acquire).  A similar rule should apply to petitions for an exemption for the same reasons: an 

individual exemption would be inappropriate when it rests, as it does here, on incomplete and 

therefore misleading information. 

GNP’s Petitions are misleading in a number of ways.  Although GNP acknowledges it 

does not own any property or other interest in the right-of-way, it did not disclose to the Board 

that the local stakeholders actively oppose GNP’s plans, or that it is not engaged in current 

negotiations with the Port, Redmond or the County for transfer of the rights it seeks here.  GNP 

focuses on forcing the acquisition of the County’s rights, but omits the discussion of the Port and 

City’s rights in the Lines, and avoids entirely any discussion of the likelihood of its obtaining 

any interest in the right-of-way.  Further, GNP has withheld from the Board the information that 

it has signed agreements that prohibit freight operations on the Redmond Spur.  Just as the Board 
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refused to follow the class exemption procedure in Riffin d/b/a The N. Cent. R.R., STB Finance 

Docket No. 34982, slip op. at 3, because the applicant had failed to disclose the difficulties he 

would face in obtaining title to the right-of-way, the Board should dismiss the Petitions here.  

GNP further omits any discussion of its own prior conclusions as to the lack of financial viability 

of the freight operation.  It is impossible for the Board to adequately evaluate GNP’s Petitions 

without an accurate and complete understanding of GNP’s business plan. 

GNP has also been misleading in a number of respects regarding the potential shippers it 

has identified.  First, although GNP states that “a demand for rail service has developed,” 

Petition at 5, in fact it is clear that there is no genuine demand.  Mr. McDonald of Drywall 

Distributors has testified that Drywall Distributors has no present need for rail service and that it 

cannot foresee any such need for several years.  McDonald Dep. at 70:22-71:3 (Exhibit 47).  

Representatives of both Building Specialties and Drywall Distributors testified that any decision 

whether or not to use rail service would depend on a careful analysis of the costs of using rail 

service and that they had not performed that analysis.  Id. at 47:13 – 50:8; Mann Dep. at 93:1-15 

(Exhibit 46).  Mr. Mann also made it clear that while they would like to have the option to use 

rail service, apparently as leverage in negotiating shipping rates with trucking firms, he did not 

know if there would be any actual need for rail service.  Mann Dep. at 93:1-15 (Exhibit 46).  In 

fact, Mr. Mann testified that his demand for rail service would be entirely contingent on price 

and other conditions, and that he had turned down offers of rail service in approximately 2005-

2006.  Id. at 38:21-43:11.  Mr. McDonald gave very similar testimony, making it clear that 

Drywall Distributors’ interest in rail service was entirely contingent on price and a wide range of 

market conditions that do not exist at present.  McDonald Dep. at 55:8-19; 66:4-71:36. 
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Second, although GNP states that “two customers have come forward and asked GNP to 

serve them,” Petition at 5, it is clear that GNP approached those entities and that neither has 

asked GNP to serve them.  Both Mr. Mann and Mr. McDonald testified that GNP approached 

them, not the other way around as GNP indicates.  Mann Dep. at 17:11-18:18; McDonald Dep. at 

38:14-452:16.  Indeed, the letters Building Specialties and Drywall Distributors provided were a 

form letter provided by GNP and that they essentially filled in the blanks.  Id.  The letters do not 

represent the spontaneous expression of demand for service GNP attempts to portray.  Moreover, 

as described above, neither Building Specialties or Drywall Distributors has asked GNP to 

provide any rail service.  At most, they have expressed an interest in having the option of using 

rail service, if justified by cost and demand. 

The letters of support from Steeler, Inc. and UniSea, Inc. use the same operative language 

as the letters from Building Specialties and Drywall Distributors and appear to be based on the 

same form provided by GNP.  Those letters do not appear to represent any greater demand for 

service than do the letters from Building Specialties or Drywall Distributors.  If anything, Steeler 

and UniSea are even less credible potential shippers because neither has direct access to the Spur 

or an existing industrial track.  See Exhibits 37 and 38; Exhibit 35 at ¶¶ 11, 12 (Odom V.S.).  

Indeed UniSea was a former shipper on the Spur, but it voluntarily discontinued rail service 

before 2000 and voluntarily removed the track it had formerly used.  Id. at ¶ 11; Exhibit 48.  

Neither UniSea nor Building Specialties objected when BNSF terminated the Industrial Track 

Agreement in 2007.  Odom V.S. at ¶ 11.  Even if the Board credits the letters of UniSea and 

Steeler as representing legitimate demand, GNP must prove that GNP can physically provide rail 

service to meet that demand. 
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Third, it is clear that GNP has overstated the amount of traffic for which even potential 

demand could be said to exist.  In its Petition, GNP indicates that one potential shipper, Drywall 

Distributors, believes it would receive 40 carloads per year, and a second potential shipper, 

Building Specialties, would receive 2-5 carloads daily, for a total of approximately 250 carloads 

per year.  GNP Petition at 5-6.  But in its letter, Building Specialties indicates that it would 

expect to receive approximately 40 carloads per year, GNP Petition at Exhibit E, which is 

substantially lower than the 2-5 carloads per day GNP represented.  Moreover, GNP’s numbers 

simply do not add up.  2-5 carloads per day would represent approximately 500-1300 carloads 

per year.  Yet GNP inconsistently represents that Drywall Distributors and Building Specialties 

would account for combined traffic of 250 cars per year.  GNP Petition at 6.  According to the 

letters of Drywall Distributors and Building Specialties themselves, however, their combined 

demand would be no more than 80 cars per year, or approximately 1.5 cars per week.  GNP 

Petition at Exhibits D and E.   

Moreover, none of these representations squares with BNSF’s historic data, which shows 

no traffic to the Drywall Distributors and Steeler, Inc. properties, no traffic by UniSea since at 

least 200 (and more likely 1990),29 and total traffic by all other shippers, including Building 

Specialties, shrinking from 26 total cars in 2001 to only 7 cars in 2005, and only 3 final cars in 

2006 prior to abandonment.  Exhibit 35 at ¶¶ 5, 8, ex. C (Odom V.S.).  GNP’s inconsistent and 

misleading description of the demand for freight service is further reason to dismiss the Petitions. 

5. GNP Cannot Bring Its Proposed Freight Service to Fruition 

The national rail policy would not be served by authorizing a doomed operation.  See 

Ozark Mountain R.R., slip op. at 4-5.  Here, it is clear that GNP cannot bring its proposed freight 

 
29 See Exhibit 48 (building permit for UniSea to remove industrial track); supra, 32-34. 
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service to fruition.  First, GNP does not own the right-of-way, and has no contract or property 

rights to make use of the Lines for its proposed freight service, excursion passenger or commuter 

rail services to downtown Redmond.  Both the County and the City of Redmond have indicated 

that they do not intend to convey any interests or rights to GNP at this time, and the County is 

not aware of any intent on the part of the Port to convey any such rights to GNP.  The Port’s 

current agreement with GNP, which was negotiated and executed by GNP just eight months 

before GNP filed the Petitions, expressly bars freight service on the Redmond Spur.  Because 

GNP cannot provide service on a right-of-way which it is legally unable to use, it cannot even 

initiate its proposed freight service. 

Second, even if the owners of the right-of-way were willing to convey some interest to 

GNP, GNP appears to lack the financial strength to initiate service.  GNP’s financial plan for this 

project is, at best, sketchy and uncertain.  At present, GNP lacks the capital and financing it 

admits it needs, and GNP has not identified a path to securing that financing.  As detailed above, 

it cannot identify any credible customers or demand that could generate cash flow, much less 

capital.  GNP has indicated that its plan is based on financing from an FRA RRIF loan and/or a 

Sound Transit contract.  But GNP’s RRIF application has been pending for some time now, and 

there does not appear to be any basis to believe that FRA will approve all or part of that loan.30  

Sound Transit has recently deferred its prior plan to issue an RFP for commuter service on the 

Subdivision, removing that source of possible funding.  Before GNP receives any authority from 

this Board, particularly in view of the local opposition to its plan, this Board should require GNP 

 
30 The FRA has recently articulated its priorities for granting RRIF loans received after October 29, 2010.  75 Fed. 
Reg. 60165-60168 (Sept. 29, 2010).  Even though the priorities stated there may not apply to GNP’s earlier filed 
application, the FRA notes that it requires applicants to “identify with specificity how the public’s interest would 
benefit from RRIF financial assistance when compared to use of conventional funding.”  Id. at 60167.  Based on the 
strong opposition to GNP’s proposed use of the Lines, it is difficult to see how GNP could satisfy that requirement. 
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to demonstrate that sufficient financing can be obtained or that it has the ability to provide 

enough working capital to restore the tracks to serviceable condition and commence operations.   

Finally, granting the exemption would not be an appropriate use of Board authority 

because it would not expedite the ultimate ability of GNP to provide rail service.  GNP has no 

property interest or other right to use the right-of-way for its proposed services.  The Board’s 

permissive authority would not mandate that the Port or City convey any interest in the property, 

would not secure the necessary financing and would not require the County to consent to the 

transfer of its reactivation right or its interest in the Railbanking Easement.  As the decisions 

cited by GNP make clear, the Board lacks authority to resolve contract and property law disputes 

and the Board will deny an exemption request if the underlying property issue is fundamental to 

the exercise of Board authority.  See BNSF, Finance Docket No. 34645, slip op. at 3 (dismissing 

class exemption notice because of complicated and controversial nature of the project and 

unresolved litigation over rights to the track).  Here, because GNP’s lack of property rights in the 

right-of-way poses a fundamental and apparently insurmountable bar to GNP’s ability to exercise 

any Board authority, the Board should dismiss the Petition and require GNP to submit a full 

application detailing, among the other required elements, how it intends to gain legal access to 

the right of way and to create a viable financial plan for the service. 

IV. CONCLUSION 

Based on the facts and the law, it is clear that GNP’s Petitions must be rejected.  Pursuant 

to Iowa Power the Board cannot vacate the NITU unless and until GNP can actually provide 

active rail service and has the consent of the abandoning railroad or its successor.  GNP has not 

obtained the property interests needed to make any use of the Lines, which necessarily prevents 

GNP from being able to provide active rail service even if the Board were to grant the Petitions.  
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CERTIFICATE OF SERVICE 
 

I hereby certify that I am providing a copy of the Public Version and the Confidential 

Version of the foregoing COMMENTS OF KING COUNTY, WASHINGTON REGARDING 

PETITIONS OF GNP RLY INC. upon John Heffner, counsel for GNP Rly. Inc. at John D. 

Heffner, PLLC, 1750 K Street, N.W., Suite 350, Washington, D.C. 20006, and a copy of the 

Public Version of the COMMENTS OF KING COUNTY, WASHINGTON REGARDING 

PETITIONS OF GNP RLY INC. upon the following parties of record by first class mail with 

postage prepaid and properly addressed: 

Tom Carpenter 
International Paper 
International Place I  
6400 Poplar Avenue 
Memphis, TN  38197 
 

Kristy D. Clark 
David T. Rankin 
BNSF Railway Company 
2500 Lou Menk Drive 
AOB-3 
Fort Worth, TX  76131 
 

Matthew Cohen 
Hunter Ferguson 
Stoel Rives LLP 
600 University Street, Suite 3600 
Seattle, WA  98101 
 

Don Davis 
Master Builders Association of King and 
    Snohomish Counties 
335 116th Avenue SE 
Bellevue, WA  98004 

John D. Heffner  
James H.M. Savage 
John D. Heffner, PLLC 
1750 K Street, N.W., Suite 350 
Washington, DC 20006 

Kevin M. Sheys 
Janie Sheng 
K&L Gates LLP 
1601 K Street, N.W. 
Washington, DC  20006 
 
 

Karl Morell 
Ball Janik LLP 
1455 F Street, N.W., Suite 225 
Washington, DC  20005 
 

Dean Kattler 
Waste Management of Washington Inc. 
13225 NE 126th Place 
Kirkland, WA  98034 
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