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SECOND AMENDED COMPLAINT

COME NOW Entergy Arkansas, Inc. (“EAI”) and Entergy Services, Inc. (“ESI”)
(collectively, “Entergy”) and file this Second Amended Complaint, under 49 U.S.C. § 10705, 49
U.S.C. § 11701, and 49 C.F.R. § 1144.2, seeking the prescription of a through route (or through
routes) that would require BNSF Railway Company (“BNSF”) and the Missouri & Northern
Arkansas Raﬁlroad Company, Inc. (“M&NA?”) to transport unit coal trains from Powder River

Basin (“PRB”) mines to Entergy’s Independence Steam Electric Station (“Independence” or



“ISES”).! Moreover, to the extent that Union Pacific Railroad Company (“UP”) exercises its
rights under its lease agreement with M&NA regarding service to ISES (as described in greater
detail below), Entergy requests that the Board order UP to participate in such a through route

with BNSF and/or with BNSF and M&NA.

PREFACE

1. Entergy’s February 19, 2008 Complaint in this proceeding (and the
evidence filed in support thereof) confirmed that the continued enforcement of certain provisions
of a 1992 lease agreement between UP and M&NA precludes the interchange of traffic with a
long-haul carrier other than UP. See Entergy Arkansas, Inc. and Entergy Services, Inc., v. Union
Pacific R.R. and Missouri & Northern Arkansas R.R., STB Docket No. 42104, et al. (STB served
June 26, 2009) (“Decision™). Entergy’s initial Complaint sought relief, inter alia, on the basis of
Entergy’s claim that the continued enforcement of certain provisions in the UP/M&NA Lease
(i.e., those provisions operating as a “paper barrier”) constituted an unreasonable practice in
violation of 49 U.S.C. § 10702.

2. On June 26, 2009, the Board issued a Decision in which it “provide[d] an
opportunity for the shipper to pursue this case under the appropriate provision” of the statute.
See Decision at 1. Specifically, the Board ordered that Entergy be allowed the opportunity to
amend its February 19, 2008 Complaint in order to seek the prescription of a through route under

49 U.S.C. § 10705. See Entergy Arkansas, Inc. and Entergy Services, Inc., v. Union Pacific R.R.

' In accordance with 49 C.F.R. § 1144.1, Entergy confirms that it has contacted M&NA
and BNSF in efforts to resolve the dispute addressed in this Second Amended Complaint through
negotiations. Those efforts have been unsuccessful to date.
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and Missouri & Northern Arkansas R.R., STB Docket No. 42104, et al. (STB served June 26,
2009), at 15.

3. In its June 26 Decision, the Board characterized the request for relief
under 49 U.S.C. § 10705 as a “straightforward path whereby Entergy could seek to establish that
it is entitled to the type of relief it desires — a Board order under 49 U.S.C. 10705 directing MNA
to interchange with a long-haul carrier other than UP.” Id. at 2.2 Consistent with the Board’s
June 26 Decision, Entergy submitted a First Amended Complaint seeking the prescription of
such a through route (or through routes) and requesting relief from the UP/M&NA paper barrier
(i.e., the UP lease payment and the other elements of UP’s paper barrier) in the manner specified
by the Board.

4, On December 30, 2009, the Board issued a Decision ruling on M&NA’s
Motion to Dismiss Entergy’s Amended Complaint. See Entergy Arkansas, Inc. and Entergy
Services, Inc., v. Union Pacific R.R. and Missouri & Northern Arkansas R.R., STB Docket No.
42104, et al. (STB served December 30, 2009). The Board’s December 30 Decision addressed,
inter alia, the issue of whether Entergy had failed to join a necessary party by not including
BNSF in its Amended Complaint. This Decision noted that “Entergy has not alleged that BNSF
is foreclosing more efficient service by refusing to interchange traffic with MNA.” December 30
Decision at 3. The Board further held that “[i]f Entergy subsequently determines that it desires
relief that would require a Board order directed at BNSF, Entergy may seek leave to amend its
complaint further to join BNSF as a defendant.” Id. at 4. Based upon communications with

BNSF since the December 30, 2009 Decision, Entergy has determined that it would be

2 See id. (“[S]ection 10705 provides a means to directly address and remedy the precise
problem about which Entergy complains . . . .”) (emphasis added).
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appropriate to amend its Complaint in order to ensure BNSF participation in any through route
prescribed by the Board.

5. The Board’s December 30 Decision also required Entergy to identify the
through route(s) that it seeks to have prescribed in its opening evidence and arguments. With the
benefit of discovery and an inspection, Entergy is identifying below its preferred through
route(s).

IDENTITY AND INTEREST

6. Complainant EAI is a corporation organized under the laws of the State of
Arkansas, with its principal place of business located at 425 West Capitol Avenue, Little Rock,
Arkansas 72201. EAl is a wholly owned subsidiary of Entergy Corporation, an investor-owned
public utility holding company organized and existing under the laws of Delaware and registered
pursuant to the Public Utility Holding Company Act of 1935. EAI produces, distributes and sells
electric power at retail to approximately 667,000 residential, commercial, industrial and
agricultural customers located in 63 counties in Arkansas, and engages in wholesale power
transactions as well.

7. Complainant ESI is a wholly owned subsidiary of Entergy Corporation.
ESI is a corporation organized and existing under the laws of the State of Delaware, and having
its principal place of business at 639 Loyola Avenue, New Orleans, Louisiana 70113. ESI acts
as an agent for Entergy Corporation’s public utility operating subsidiaries, including EAI, and is
responsible for, among other things, acquiring fuel and related transportation for coal-fired
power plants operated by its electric utility affiliates.

8. EAI operates, inter alia, a coal-fired power plant located near Newark,

Arkansas known as the Independence Steam Electric Station. The Independence Station was
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designed to burn low-sulfur southern PRB coal. In generating electric power at Independence,
EAI burns approximately 6.5 million tons of coal annually. Since the 1983 commencement of
operations at Independence, all PRB coal burned at the plant has been delivered by railroad.

9. Defendant UP is a Delaware corporation with its principal place of
business located at 1400 Douglas St., Omaha, Nebraska 68179. UP is a rail carrier subject to the
jurisdiction of the Board under Title 49.

10.  Defendant M&NA is a Kansas corporation with its corporate headquarters
at 5300 Broken Sound Blvd., NW, Boca Raton, Florida 33487, and a business address of 514 N.
Ormner, Carthage, Missouri 64836. M&NA is a wholly owned subsidiary of RailAmerica, Inc., a
noncarrier holding company with forty-two (42) railroad operating subsidiaries. M&NA is a rail
carrier subject to the jurisdiction of the Board under Title 49.

11.  Defendant BNSF is a Delaware corporation with its corporate
headquarters located at 2650 Lou Menk Drive, Fort Worth, Texas 76161. BNSF provides rail
transportation service subject to the jurisdiction of the Board and owns rail facilities that permit

it to originate coal transportation service from the PRB.

THE UP/M&NA LEASE AND ACQUISITION
12.  On December 4, 1992, M&NA filed a notice of exemption invoking
authority to lease, acquire and operate from UP’s predecessor in interest, Missouri Pacific
Railroad Company (“Missouri Pacific”), 492.27 miles of rail line in the States of Arkansas,
Kansas, and Missouri, and to acquire 60.33 miles of incidental trackage rights over Missouri
Pacific and Burlington Northern Railroad Company lines in the States of Missouri and Arkansas.

Missouri & Northern Arkansas R.R. — Lease, Acquisition and Operation Exemption — Missouri
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Pacific R.R. and Burlington Northern R.R., ICC Finance Docket No. 32187 (ICC served Dec. 22,

1992) (notice of exemption).3 As Entergy’s evidence in this case demonstrated {

4
13.  Concurrent with the filing of M&NA’s notice of exemption regarding the
lease of the Missouri Pacific lines, M&NA’s then-current parent company, RailTex, Inc.
(“RailTex™) filed a notice of exemption to continue in control of M&NA when the latter became
arail carrier. See RailTex, Inc. — Continuance in Control Exemption — Missouri & Northern
Arkansas R.R., ICC Finance Docket No. 32188 (ICC served Dec. 22, 1992) (notice of
continuance in control exemption). This filing was required because, at the time, RailTex

controlled ten other Class III railroads operating in thirteen states. Id.

3 As part of the transaction, M&NA purchased the rail line from Bergman to Guion,
Arkansas, a distance of 102 miles. /d.

4 In response to the carrier’s invocation of exemption authority in 1992, the United
Transportation Union petitioned to stay the effective date of the M&NA notice of exemption and
to revoke the exemption. As described by the Commission, UTU had argued “that this
transaction involving 522 miles of track is a transaction designed to evade labor protection.”
Missouri & Northern Arkansas R.R. — Lease, Acquisition and Operation Exemption — Missouri
Pacific R.R. and Burlington N. R.R., ICC Finance Docket No. 32187 (ICC served December 15,

1992).
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14,  On December 11, 1992, M&NA and Missouri Pacific executed their lease
(the “UP/M&NA Lease”). See Exhibit No. 2 hereto. Section 3.01 of the Lease provides, in part,
that “. . . Lessee shall be entitled to full and exclusive use of the Leased Premises for the
operation of common carrier rail freight service, including the right to access and interchange
traffic directly with all present and future railroads at Springfield, Joplin, Carthage, Lamar,
Aurora and Nevada, MO and Ft. Scott, KS.” UP/M&NA Lease at § 3.01.

15.  The term of the lease is twenty years from the “Commencement Date” of
service. Approximately sixteen years of the term have now expired. M&NA has an option to
extend the term of the lease three times for an extended term of up to twenty years for each

extension. See UP/M&NA Lease at § 2.02.

CURRENT SERVICE TO INDEPENDENCE
16.  UP currently provides rail service to Entergy’s Independence Station (and
its White Bluff Station) under the terms of a confidential rail transportation contract. See Exhibit

No. 3 hereto. This contract obligates Entergy to tender {

3 This case was captioned as Union Pacific R.R. v. Entergy Arkansas, Inc. and Entergy
Services, Inc., Case No. CV 2006-2711 and had been pending in the Circuit Court of Pulaski
County, Arkansas. The case related to the derailments that occurred in May, 2005 on the Joint
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18.  UP and M&NA currently deliver coal to the Independence Station via a
routing that involves UP moving loaded coal trains from the PRB beyond Independence, then via
North Little Rock back to Diaz Junction, Arkansas. M&NA then completes the movement over
a short segment of the leased line from Diaz Junction to the plant (a distance of approximately
eight miles). M&NA delivers empty coal trains from Independence back to UP at Kansas City,
Missouri. Diagrams showing the routes over which Entergy’s loaded and empty trains move
(and have moved) between the PRB and the Independence Station are contained in Exhibit No. 6
hereto.

19.  There have been several changes to UP’s routing of traffic between the
PRB and Independence since UP first began moving Entergy’s coal in the mid-1980’s. At the
outset, the coal was originated by a UP predecessor railroad, Western Railroad Properties, Inc.

(“WRPI"), interchanged with UP at South Morrill, Nebraska, and then interchanged with the

Line in the PRB.
5 ¢



Missouri Pacific Railroad Company (“MP”) at Kansas City. MP then transported the coal via its
Carthage Subdivision — i.e., the line currently operated by M&NA — for delivery to the plant.’

20.  MP continued to move the coal over this routing until 1989, when UP -
which by then had acquired control of MP — proposed a reroute of the traffic over the UP lines to
North Little Rock and then to Diaz Junction.

21.  Afier the 1992 sale/lease of the Carthage Subdivision to M&NA, the
Independence coal continued to be routed through North Little Rock and Diaz Junction (for
interchange with M&NA). During this time period, the portion of the Carthage Subdivision west
of Independence was not used for either empty or loaded Independence coal trains.

22.  Inthe Fall of 1997, M&NA moved some empty Independence coal trains
west from Independence to interchange with UP at Kansas City on a temporary basis. In 1998,
the carriers adopted this routing for all Independence empties.

23. The current UP/M&NA routing for loaded Independence trains is
circuitous and less efficient than any of the through routes requested in this Amended Complaint.

24.  UP provided inadequate service during a number of different extended
time periods during the term of the Lease, including but not limited to, the time periods
following the 1993 Midwest floods, during UP’s 1997-1998 Service Crisis after its merger with

Southern Pacific Transportation Company,® and during the period from May 2005 through 2007

7 Prior to Entergy’s execution of a 1983 coal transportation agreement with UP,
Independence coal was transported pursuant to a tariff arrangement that involved Burlington
Northern Railroad Company transporting the coal from PRB origins to Kansas City for
interchange to MP, with MP then delivering the coal to Independence.

8 See, e.g., Supplemental Statement and Additional Request for Emergency Relief of
Entergy Services, Inc. and Entergy Arkansas, Inc., filed December 1, 1997 in Ex Parte No. 575,
Rail Service in the Western United States and Service Order No. 1518, Joint Petition for Service
Order.
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relating to service constraints that UP experienced in the PRB that resulted from maintenance-
related issues on the PRB Joint Line.

25.  Ineach of these extended periods, the existence of the paper barrier
restrictions in the UP/M&NA Lease precluded Entergy from obtaining interline service from
BNSF/M&NA to supplement coal deliveries to Independence at times when UP’s service was
inadequate. As a result, Entergy was forced to curtail coal-fired generation and incur major

damages in the form of significantly higher costs for gas-fired generation or purchased power.

THROUGH ROUTE(S) TO INDEPENDENCE VIA BNSF-M&NA

26.  BNSF and M&NA are physically capable of providing rail transportation
service to Independence from the PRB.

27.  Inparticular, BNSF-M&NA coal transportation service could be provided
from the PRB to Independence with an interchange between BNSF and M&NA either at Aurora
or Lamar, Missouri.”

28.  While the handling of loaded unit coal trains through these interchanges
and over the M&NA line as part of a through movement with BNSF may require track upgrades,
Entergy is not aware of any reason to believe that the movement of loaded unit coal trains
through Aurora or Lamar, or the restoration of loaded coal train service over the M&NA line,
would be not be possible.

29.  Entergy has recently requested that BNSF confirm that it would be willing

to cooperate with M&NA on a through route for movement of SPRB coals to Entergy’s

9 While there are other potential M&NA/BNSF interchange locations that could be
utilized but for the UP/M&NA lease restrictions, Entergy has inspected M&NA'’s lines and the
various potential interchanges and has concluded that Aurora and Lamar are the most desirable
potential interchanges.
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Independence Station using Aurora or Lamar, as the locations for a BNSF/M&NA interchange.
While BNSF responded that it remained willing to cooperate with M&NA on the development of
a through route movement without the need for a Board order specifically directed to BNSF, it

did not unequivocally agree to participate in such a through route.

THE UP/M&NA PAPER BARRIER
30.  Section 4.01 of the UP/M&NA Lease establishes a “paper barrier” through

an annual rent schedule that varies with the percentage of annual traffic that M&NA interchanges

with carriers other than UP:

SECTION 4.01 - In consideration of this Lease, and
subject to the terms and provisions set forth herein, Lessee agrees
to pay Lessor rent for the Leased Premises in the amount of Ninety
Million Dollars ($90,000,000) per year payable annually in
advance on the 1st day of March; PROVIDED, HOWEVER, that
subject to the provisions of Section 4.02 hereof, for each lease year
that 95% or more of all traffic originating or terminating on the
Leased Premises is interchanged with Union Pacific Railroad
Company or Missouri Pacific Railroad Company and any affiliated
company, their successors and assigns, Lessor agrees that it will
waive or partially waive the rent for that particular year in
accordance with the schedule set forth in Section 4.03. . . .

SECTION 4.03 — Upon request of Lessor, on or before the
1st day of February of each year following the commencement of
this Lease, Lessee shall submit a report, signed by an officer of
Lessee, certifying the amount and type of traffic originating or
terminating on the Leased Premises during the prior calendar year,
the railroads (if any) with which all or portions of such traffic were
interchanged, the volume of traffic interchanged with each such
railroad, and the total amount of rent due and payable for the
previous calendar year. The rent due from Lessee for the Year
shall be determined by reference to the percentage of the total
traffic (as described in Section 4.01, subject to the provisions of
Section 4.02) that was interchanged with Lessor, subject to the
terms of Section 4.04, in accordance with the following schedule:
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PERCENTAGE OF THE TOTAL

TRAFFIC THAT WAS INTER-
CHANGED WITH LESSOR RENT DUE LESSOR
100 - 95% $ -0-
94 - 85% $10,000,000
84 -75% $20,000,000
74 - 65% $20,000,000
64 - 55% $30,000,000
54 -45% $40,000,000
44 - 35% $50,000,000
34 -25% $60,000,000
24 -15% $70,000,000
14- 5% $80,000,000
0- 4% $90,000,000

31.  These rental amounts are subject to escalation each year in accordance
with the “Producer Price Index — Finished Goods (Reference Base 1982 = 100),” pursuant to
Section 4.04 of the Lease. That section adjusts the annual rent obligations based upon the annual
change in the PPI Index from December 1992 to the PPI Index figure for December of the then-
current year. As of December of 2008, the maximum annual rental amount under the Lease
stood at $112 million."®

32.  Inaddition to its restrictive provisions regarding rent, the UP/M&NA
Lease includes two other provisions that ensure that in the aggregate the Lease’s paper barriers
will serve to prevent M&NA'’s interchange of Entergy’s PRB coal traffic with any carrier other
than UP.

33.  First, the UP/M&NA Lease gives UP the right to prohibit M&NA from
serving the Independence Plant and to provide exclusive service itself, on seven days’ notice.

See Section 3.01 (“During the term hereof, Lessor shall not have the right to operate trains over

19 The December 2008 PPI index level was 168.8. The index level had been 135.2 as of
December 1992. ($90 million x (168.8/135.2) = $112 million).
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the Leased Premises, except that Lessor may obtain trackage rights between Diaz Junction and
Independence, AR, after giving seven days’ written notice to Lessee to serve, on an exclusive
basis, the Arkansas Power and Light Company (AP&L) plant located at Independence, AR,
either at AP&L’s request or at Lessor’s sole discretion.”); see also Section 3.04 (“Lessor may
acquire the right to operate over the Leased Premises between milepost 259.05 at Diaz Junction
and milepost 270.00 near Independence to serve AP&L and, if this right is exercised, Lessee
shall no longer have the right to serve AP&L, and AP&L shall become a closed industry served
only by Lessor.”). In order to exercise its right to provide exclusive trackage rights service to
Independence, UP must pay $60,000 per year.'' Through these provisions, UP has unlimited
discretion to prevent M&NA from providing any service to Independence, thus further
reinforcing the strength of UP’s paper barrier.

34, Second, Section 15.01 of the UP/M&NA Lease allows termination of the
Lease itself if a court or other body determines that the rental provisions are unlawful or
otherwise improper. See Section 15.01(f) (“This Lease may be terminated as follows: ... (f)
By Lessor or Lessee, by giving 30 days’ written notice to the other party, in the event a court or
other body determines that all or any of the provisions of Section IV are unlawful or otherwise
unenforceable.”). This provision seeks to insulate UP from the risk that the other contract terms

designed to prevent any competitive rail service for the Independence Plant would be found to be

' There is a striking disparity between UP’s obligation to pay $60,000 per year to
M&NA if UP elects to provide exclusive service to Independence and M&NA'’s obligation to
pay rent of up to $112,000,000 per year if it interchanges 96-100% of its traffic with a carrier
other than UP. For purposes of comparison, the maximum annual rental obligation is more than
fifieen hundred (1,500) times higher than UP’s potential trackage rights fee. The disparity
between these figures remains substantial even if adjusted for diversions of 95% or less of
M&NA’s annual traffic, or if adjusted to reflect the short distance of the UP’s trackage rights to
serve Independence.
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unlawful, a possibility that the drafters of the Lease obviously recognized as a significant

concern when preparing the agreement.

COUNT I (Prescription of a Through Route or Through Routes)

35.  Entergy hereby incorporates paragraphs 1-34 as if repeated in their
entirety.

36.  As the Board observed in its June 26, 2009 Decision, Entergy “would like
to have an MNA/BNSF route for the Independence plant traffic as a competitive option,” but
“MNA’s lease agreement with UP contains a contractual interchange commitment with UP that
makes it prohibitively costly to MNA to hand over Entergy’s traffic to another railroad.”
Decision at 4 (emphasis added).

37.  The prescription of a through route (or through routes) via either Aurora or
Lamar, Missouri is in the public interest. See 49 U.S.C. § 10705(a)(1).

38.  The prescription of a through route to Independence Station via Aurora or
Lamar, Missouri would permit Entergy to obtain adequate transportation service. See 49 U.S.C.
§ 10705(a)(2)(C). As Entergy demonstrated in its evidence in this proceeding, there have been a
number of occasions since the date of the UP/M&NA Lease in which UP has not been able to
provide adequate rail transportation service to Independence, but — by exploiting its market
power — has precluded Entergy from diverting traffic to BNSF service. Prescription of a through
route would preclude such a situation in the future.

39.  The prescription of a through route to the Independence Station via Aurora
or Lamar, Missouri would be less circuitous, more efficient and would permit Entergy to obtain

more economic service to the plant than is currently possible for it in the absence of such a
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prescription. See 49 U.S.C. § 10705(a)(2)(C). In particular, such a routing may afford
transportation at a lower overall cost than is currently available.

40,  The prescription of a through route via Aurora or Lamar, Missouri would
afford Entergy the potential of avoiding the rate demands that would be associated with the
diversion of traffic under the UP/M&NA paper barrier. See June 26, 2009 Decision at 9 (“[I]t is
unclear that the lease payment would play any role in [a] rate reasonableness analysis” regarding
BNSF-M&NA rates provided in response to a “section 10705 prescription™). If Entergy were to
request M&NA delivery of BNSF-originated coal in the absence of relief in this proceeding,
Entergy would face demands from M&NA for rates that were sufficient to cover the excessive
annual lease obligation from the UP/M&NA Lease that is associated with traffic diversion. Such
transportation would be uneconomic under the standards of 49 U.S.C. § 10705. Accordingly, thc;,
availability of relief from the impact of the UP/M&NA lease payment provides a further basis
for concluding that a through route prescription under 49 U.S.C. § 10705 is in the public interest.

41.  The UP/M&NA Lease gives UP the right to terminate the lease on “30
days’ written notice to the other party, in the event a court or other body determines that all or
any of the provisions of Section IV are unlawful or otherwise unenforceable.” UP/M&NA Lease
at Section 15.01(f). That termination right applies to the leased property only, and not to the line
between Bergman and Guion, Arkansas that M&NA purchased from UP. Entergy requests that
the Board’s route prescription be phrased in a sufficiently broad manner in order to apply with
equal force to UP in the event that UP elects to terminate the Lease. In the event that UP
terminates tllle UP/M&NA Lease, a through routing to Independence would involve interchanges
from BNSF éto UP (at its interchange points in Aurora or Lamar, Missouri ), from UP to M&NA

at Bergman, Arkansas, and from M&NA to UP at Guion, Arkansas.
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42.  Similarly, Entergy requests that the Board phrase its relief in such a

manner as to be sufficiently broad to permit relief in the event that UP exercises its right to

provide exclusive destination service to Independence pursuant to Sections 3.01 and 3.04 of the

UP/M&NA Lease.

WHEREFORE, Entergy requests that the Board: (1) enter an order prescribing a

through route (or through routes) via Aurora or Lamar, Missouri that would permit Entergy to

obtain adequate and more economic transportation of coal from the PRB to Entergy’s

Independence plant; and (2) take such other actions as may be reasonable and necessary.

OF COUNSEL.:
By:
Slover & Loftus LLP
1224 Seventeenth St.,, N.W.
Washington, D.C. 20036
(202) 347-7170

Dated: March 11, 2010
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CERTIFICATE OF SERVICE
I hereby certify that I have this 11th day of March, 2010, served copies of the
foregoing Second Amended Complaint on the Chief Legal Officers of each of the Defendants,
and the General Manager of M&NA, and the Chief Legal Officer of BNSF Railway Company by
overnight courier as follows:

J. Michael Hemmer, Esq. (HIGHLY CONFIDENTIAL VERSION)
Sr. V.P. Law & General Counsel

Union Pacific Railroad Company

Union Pacific Center, 1400 Douglas Street

Omaha, NE 68179

Scott G. Williams, Esq. (REDACTED VERSION)
Sr. Vice President and General Counsel
RailAmerica, Inc.

5300 Broken Sound Blvd., NW

Boca Raton, Florida 33487

Mr. Thomas Gibson (REDACTED VERSION)
General Manager

Missouri & Northern Arkansas Railroad Company
514 N. Omer

Carthage, MO 64836

Roger Nober, Esq. (REDACTED VERSION)

Executive Vice President Law & Secretary

BNSF Railway Company

2650 Lou Menk Drive

Fort Worth, TX 76161

In addition, I hereby certify that I have caused both Highly Confidential and
Redacted Versions of the Second Amended Complaint to be served via email on outside counsel
for the parties in this case: Linda J. Morgan, Esq., Michael L. Rosenthal, Esq., Louis E.
Gitomer, Esq., Adrian L. Steel, Jr., Esq., and Eric Von Salzen, Esq.
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LEASE AGREEMENT

THIS LEASE AGREEMERT, dated as of the ///4 day of
Do ., 1952, by mnd betwean MISSOURT PACIFIC RAILROAD
COMPANY, a Delaware corporation ("Lessor®) and MISSOURI & NORTHERN
ARKANSAS RAILROAD COMPANY, INC., a Kansas corporation (“Lassee®).

. RECI‘I‘_ALSS

Lassee Lnt_:anda to lease cartain lines af
railroad in the States of Arkansas, Missouri and Kansas

from Leszsor as follows: the Carthage Branch from

milepost 643.13 near Pleasant Hill, MO, to milepost 415.0
. at Bergman, AR, and from milepost 313.0 at Guicn, AR, to
aLlapo:t 259 os near Dl.uz Jnnct:.on. AR, a total distance
of 282.08 miles; the Clintaon Branch from milepost 262.6
' near North Clinton, M0, to milepost 340.5 near Griffith,.
X5, a distance of -78.3 miles (there iz a 1.4 wmile
equation between mileposts 272 and 273); the Webb City
Branch t::on milepost 527.94 near Carthage, MO, to
milepost 544.66 near Joplin, MO, a d.ict:ance of 16.72
u;.i.lea; the Atlas Branch from milepoat 0.07 near Webb
' city, MO, to milepoxt 6.43 near Atlas, MO, a distance of
6..36 miles and the Wallis Spur f.;ou milepost 506.59 near
Wallis, MO, to milepost $12.40 near Springtial_.d. MO, a
distance of S5.81 miles, including 0.1l milex of rights
over Burlington Northern Railroad Company. trackage as

indicated below. By way of the assignment document

referenced in Section 14.07, the Leszor alsc will assign
to Lessee, Lessor's trackage rights over 0.1l milex of
1




Burlington Northern Railrosd Company (hereinafter “BR*)

- trackage in Springfield, Mimsouri and over BN trackage

from chaining st;tion 14187407 near Aurora, M0, to

chaining station 10637+09+2354¢ feat near Springtield, MO,

as set forth in tiu:t.- separate agrasment betwesn Lessor

‘and BN dated July @, 1970. The foregoing trackage shall
ba :.tc_r:od. to hereinafter as “lesased Premises*“.

B. The parties desire to entar into this Lease

' Agresmant to set forth the terms and conditions for the

use, - @anagement and operation of the Leased Prenises
described above.
AGREEMENT

.ROW. THEREFORE, in consideration of the foregoing and
-o't.her good and valuable consideration, -intending to be legally
. "hound, the parties do heraby agres as follows: '

SECTION I
LEASED PREMISES

-SECTIOR:I.OI —= Lessor doas haereby lease to Lesseas and Lesses
qdes hereby lease from Lessor the Leased Premises described in the
Recitals above and the property described in Section 1.02.

SECTIOK 1.02 ~- The Leased Premises shall include, without
limitation, right-pf-way, tracks, rafils, ties, ballast, other track
.materials, switches. crosgings, bridges, culverts, buildings,
crogging warning devices and any and all improvemente or fixtures
affixed to the r.i.éht-ot-way as indicated an Exhibit A hui:at:d
attached, but excluding radio and microwave communications
structures and equipment and any and all items af personal property

not owned by Lassor or not affixed to the land, including, without
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limitation, <railroad rolling stock, locomotives, eguipment,
machinery, tools, inventories, materials and supplies. Within
. thirty (30) days after the Commencament Date (which is defined in
éaction 2.01); lassor shall rsmove all {ts pe:at.:nal property 'tm
the Leased Premises. Items not 50 removed shall be deemed included
in the Leased Premises. Lessee exprassly acknmil:dgn that Lassor
has- previously lessed and/or licensed portions of the Loased
Premiges. This Lease s made subject to those leasss and
‘Licenseas. To the extent that there exists, on the Leased
Premisesn, pi'epn::y otmnd by such prior lessees or licensess, that
property mAy remain on the lLeased Premises to the extent parmitted
b'y the terms of the lease or license under which it was placed on
.‘l:he Leasaed Promisss. _ )

SECTIOR 1.03 -~ Lessece shall take the Leased Premises in an
"_LS 1S, WHERE IS" conditicn and without any express or imnlied
warranties, including but not limited to any warranties of
werchantablility and subject to: (a) rexarvations ar a:cnpr.ﬁ.u_m of
record of minerals or mineral rights, including but not limited to
i_:u coal, oil, gas, caminghead gasoline and minerals of any nature
and character whm;ao-vcz undcrly.i.nq the Leoased Promises togat.t.zer
.thh the #sole, excluzive and perpetual right ‘to explore 'fo:.'-,
remove, eand dispose of said minerals by any means or mathods
auit.abl.e to Laessor, (b) all eassments, public ﬁtil.tty easements and
rights-of-way, howsoever created, Ior crossings, pipelines,
uL:el'Lnu. fiber optic facilities, roads, streets, highways’ and
other legal purposes; (c) existing and future building zoning,
subdivision and other applicable federal, state, county, municipal
" and local laws, ordinances and regulations; (d) encroachments or
3
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other canditions that may be revaaled hy a -urvc'y, title smarch or
_Luspocr.s.on of the praperty; (e) all existing ways, alleys,
privilaeges, <rights, appurtenances and servitudes, howsmocever
created; (f) any lient of mortgage or desds of trust sncumbaring
‘sud property; (g) the lLessor‘s exclusive right to grant any and
all eassments, leases, licensax or rights of occupancy 1;1. on,.
under, through, above, across or along the Leased Premises, or any
portion thereatf, for the purpose of construction, installation,
operation, use, maintenance, repair, replacement, relocation and
_reconstruction of any fiber optic facilities, signboards or coal
slurry pipeline PROVIDED, HOWEVER, that the exercise of these
rights shall not naterially interfere with Leaxses‘s railroad
operatians, and that the entry onto the Leased Premises by Lemsor
‘oY an authox:.tz-d third party -in order to accomplish the foregoing
purposes shall be upon prior written notice to Lessee, which notice

ghall include a reasonably detailed explanation of the acts to be
_. taken or work to be parformed; and (h) the xright,; Iintaerests,
éont.:act:s, agreenmenta, leases, licenses and easements (which are
. hereinafter referred to as ™“Leasor Agreements" or “Lassee
. Agreementz* o defined in Sections 14.01 and 14.03) and any
Supplemental Agreaments or Amendments therato which are or become
.aeffective on or prior to the Commencement Date hereof. me Lassae
Agreements to be asszigned to Leszee are idantified in the attached
_Exhibit B.

SECTION 1.04 -- Lessor agrees that it will, so long as lLessee
is not in default under tha terms and provisionz of this Laase,
indemnify and hold Lessee harmliessz from and against any damages,

losses and losses of reamonably anticipated net income from "its

4
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ocperaticon of thes Leased Premises (discounted to present w;al_ue)
resulting from any foreclosure of any mortgage on any ugﬁent of
' ‘ the Leased lfrenicaa or Tesulting from any actions by any wmnortgage
holder which adversely atfects lassev's use and operation aof any
segment(s) of the Leased ?:c;ni.scl.

SECTIOR IX
LEASE TERM

SECTION 2.01 - Unless this Agrasament i8 terminated earlier in
accordance with Section XV, Lassee shall ‘have and hold the Leased
Premises unto itself, its luccau.o:a and assigns, for a term of
twenty (20) years beginning on the Commencement Datea. The
Commencement Date shall be five (5) days after Lessor has notified
Lessée- {n writing that Lassor has satisfactdry evidence of
"compliance with the conditions. pracedent prm_ridad in Section V
unlaess such notice period {g waived by mutual agreamant.

SECTION 2.02 =~ Sui:ject. to Leasor's posaible :oacqu:.a..tqa.on of
the Lsased rz':nuu.ac.: pusu;nt £0 this Agreement, lLessee shall have
the right to extend the term of ﬁhis Lease three (3) times for an

- extended term of up to twenty (20) years for sach extension.
lgssee shall notify Leszor -of any election to extend the cerm
hereof by giving Lassor not more tham 12 months, but not lesm than
‘6 months®' written notice prior to the expiration of the then
currant lease term. | '

SECTION 2.03 -- If, subjact to the right of Lessor to evict or
ramove Lessee from the Leased Premises by all available legal
means, ‘Lo-see holds over and remains in pazzassion af the lLaased
_P_remise‘s following expiration of the then current tarm, original or

' extanded, or following an early termination of this Lease pursuant

5
" 31



5 Q ' @

to Section XV, such holding over will crasate a mnth-to-nant;h
tenancy only. During any such hold over pericd, l.essee agrees to
pay to Lessor as ﬁnt. 4 sum equal tO0 one-twelfth (1/12th) af <he
Annual Rental, as adjusted pursuant to Section G'.OG, required
purauant to the £irst sentence of Section 4.01 without, however,
'any raduction purxuant to the schedule sat forth in Section 4.03.
Such monthly payments shall be due each month on the same day of
the month as the Anniversary Date of thiszs Lease. Any profits or
losses from Lassee‘s opc:adona during any hocldover period shall

enure and accrue to the Lessea.

SECTION III
RATL SERVICE

" SECTION 3.01 -- Baginning on the Commencazant Date and
throughout the term of this Leass, lLessee shall be entitled to full .
-and exclusive use of the Leased Premisas for the operation atf .
common c_.-.a;;::icr rall freight service, including the right to accesas
and interchange traffic dirsctly with all prasent and future
railroads at Springfield, Joplin, Carthage, Lamar, Aurora and
" Hevada, MO and Ft. Scott, X8. During the term hereof, Lessor shall

not have the right to cperate trains over the Leased Premises,
_e;tcepc that Lessor may obtain trackage rights between Diaz Junction
-and Independence, AR, atter' giving seven days* written notice to
Lessee to serve, on an exclusive basis, the Arkansas Power and
Light Coupaﬁy (AP&L) plant located at Indepandence, AR, either at
_-AP&I.'s request or at Lassor's sole discretion. Lessor would pay
Lessee $60,000 per year for these :Léhta if they are obtained.
Lessor shall not grant trackage rights to any thi:.;d party. Except

for the Southeast Kansas Railroad opsration batween Nassau Junction
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and Nevada, MO, Lessoxr further warrants that as of the date of this
Laase, there is no othar freight rail carrier to which Lessor has
granted rights to use tha Leased Premizes other than pursuant to

joint facility agroemants or arrangements that are superiar to

..-those granted hersin to Lesses. During the term hereof, Lessee

shall not grant toc any third party the right to operate ovex the

Leased Premines, nor shall it enter inte any commercial or other
- agreamant to move the traffic of any third party over the Lwumaned
. Premises without the prior writtun consent of Lassor. During the
-term heraof, Lesmee shall’ not use the Leased Premises for any

purpase other than for rail freight service, or with prior cansent
. ©f Lessor, rail passengar service. '

SECTION 3.02 -- During the temm of thiz Lease, Lasses will not
suspend or discontinue its oparation as a common carrier by rail
‘over all or any part of .t-.he I.cjmucd Premises without first applying
faor and ohu1n1n§ from t,he' I1CC, and &ny other régulatory agency
with jurismdiction, any nacessary certificate Olf public convenience

. .and neceasity or other approvals or exemptions from regulation for
-such discontinuance of operations over the Leased Premises;
'?-BOVIDED. HOWEVER, that Lessee will not seek such regulatory
authority, or if no regulatory authority is needed, take any action
to suspend or discontinue its operaticns on the Laased Pramises,
without first giving Lessor sixty (60) days' notice of lLessee’s
{ntent to de s0.

SECTION 3.03 -- Upon suspension or discontinuance of Le_asu's
operatiaons as a rail carrier of freight over all or any part of the
Leased Premises during the term or any extended term hereof, for

reascns other than events of force majeure or a lawful embargo,
1
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uh&.har or not pn:mixt €0 mnecesEaTy and propar resgulatory
authority as raquixcd by Section 3.02 of this Section IXI, Lassee
will promptly :oi.l.nqu!.sh to Lassor possesgion of the Leasad
Premises and this Lease Agreement will terminate as provided by
Saction XV of thizx Leass; PROVIDED, HOWEVER, any discontinuance of
service or sbandonment of any Portion(s) of the Leased Premises
_uhich are inconsequential to rail freight service over the Leased
:_'Pml.au generally will be permittad and will not result in &
termination of this Lease or require relinquishment of possession
of the Leased Premises by Lesses. ' -
..SBC'.I'IOR 3.0¢ ~- lassor may acquire the right t.o'ope:at.c aver
the Leased Premises batweean milepost 259.05 at .m.az Junction and
miepo-t 2‘}0.00 near Independence to serve u&i and, {f this xright
im axercised, Lesses shall no 1ong-.r have the right to serve APEL,
-and APLL shall bacome a closed ind.u-t:.-y served only by Leasor.
This right =hall ba acquired cttnct.!.vc sevaen days after lLexsea's
raceipt of Lessor's written notice to Leases that Lessar desires to
- bagin eperation nv'e: z;ndh trackage.

SECTION IV
RERT

SECTION 4.01 -- In conaideration of this Lease, and subject to
the terms and provisions set forth herein, Lessee agroes ﬁc pay
Lessor rent for the Leased Premises in the amount of Ninety Million
" Dollars ($90,000,000) per year payable snnually in advance on the
ist day of March; PROVIDED, HOWEVER, that subject to the p'rovi_sinns )
of sécttcn 4.02 hareaf, for each lease year that 95% or more of all
.'mﬁtic originating or terminating on the Leased Premises 1i»

interchanged with Union Pacific Railroad Company or Missouri
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Pacific Railroad Company and any affiliated company, their
SuCCEessOrs and assigns, Lessor agress that it will waive or
partially waive the rent for that particular year in accardance
.un-.n the schedule set forth in Section 4.03. The 95% iaval must be
achievad sapi:a:nly and sinulitanecusly on the Pleasant H{ll-Bergman
(including connecting hranches) and Guion~-Diaz Junction segments.
SECTION 4.02 ~- The following traffic shall not bea counted in
calculating eithar total traffic or the percentage of traffic in
Section 4.03: (&) Industries open to reciprocal switching at Ft.
Scott, KS; Lamar, MO; Joplin, MO; Carthage, MO; An:o:a.- MO; and
Springfield, MO &8 shown in Exhibit C, and (b) traffic that is
.loesl to Lesses, i.a., traffic which both o:Lginai:u and terminates
at stations on the Laased Premises or at the stations served: by
laxsas pursuant to the unc Sale Contract batwaeen Lassor and Lassee
.wuhich is being executsd by the parties concurrently with this
_ Agresment, and not involving line haul movement by any railroad
. other than Lassee. Leasor will consider further excaptions to this
section on a case by case baxis.
SECTION 4.03 -- Upon raquest of Lessor, on'or before the 1st
day of February of each year following the commencement of this
leass, Lessee shall submit & report, signed by an officer of
" Lessae, certilfying the amount and type of trarfic originating or
tcm.tn;cing cn the leaased Premises during the prior calendaxr year,
the railroads ({f any) with which all or portions of such trarfic
were interchanged, the volume of traffic interchanged with each
such railroad, and the total amount of rent due and payable for the
previcus calendar year. The rent due from Lessee for the Year'
shall be determmined by referance to tha percantaga of the total
9
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" eeaffic (ax described in Ssctian 4.01, subject to the provisions of

Section 4£.02) that was interchanged with Lessor, subject to the

terms of Section 4.04, in accordance with the fallaowing schedule:

" PERCENTAGE OF THE TOTAL
TRAFFIC THAT WAS INTER-

m WITH LESSOR RENT DUE ILESSOR

100 - 95%¢ $ e L

~94 ~ 854¢ $10,000,000

8¢ - T5% $20,000,000
74 -~ &3¢ ‘3010000000
.64 - 55% $30,000,000
“5¢ - 45% $40,000,000
44 ~ 1s% $50,000,000
24 ~ 15% $70,000,000

43 $90,000,000

Laszeas shall pay to Lassor all rent detarmined to be
payable pursuant to this Saection £.03 on or b-to:.‘ua:ch lst for
aach calendar y-n: following the commancement of this lLeass.

] SECTION 4.04 ~— chf. shall be adjusted each yua: to reflect
changes in the P:Mucox: Price Index — Finiszhed Goods (the “Index“)
and the amount due -ach year shall be determined as followa:

The Index for the month of Dacember 1992 shall be deemad
to be the base index (“Base Indax™). Rent shall be adjusted
annually &8s Of each Decsmber thereafter by multiplying the rent
ghown in Section 4.03 by a fraction, the -dtnomnnto: of vwhich is
the Base Index and the nuxerator is the Index for tha month of
Dacember in each year. The term “"Producers Price Index* shall mean
the Producer Price Index - fm:n-d Goods (Referance Base 1982 =
100), published by the United Statex Department of Labor, Bureau of

Labor Statistics, or, if the Producer Price Indax ceases to be

publizhed, such comparable index or measure of change in the

10



purchasing power of the dollar as may them be in common usage of

adjustments in rents. Adjustments soc made each Dacember shall be

affective for the following calendar year.

" SECTION 4.05 -~ Lezsee ahall pay all due rent payments, and
all other payments required by thiez Lease, to Lessor at 1416 Dodge
Street, Omaha, Nebraska 68179, Attn: Senior Director of Interline
Marketing, or &t such other location or to such other individual =zs
x_q}ay be designataed by Lessor in wr&tiﬁg .

SECTION 4.06 -~ If Lesses f2ils to pay any installment of rent
-s}hen due, and such faflure continues for thirty (30) days, Lesmae
.shall pa.y interest at the rate of 28 over the prime rate of CHASE
MANHATTAR BANK, H.A., its successors and h.nt.q'ns, in effect on the

day the rent was due, which intersst shall accrue from the date 1t

was due until the date of payment. No such failure to pay any

installment will accrus any interest or constitute an Event of

Default (n the event it -il determined that no rent was, in fact,
payable by xraason of the provisionz of Section 4.03.

SECTION 4.07 -~ Acceptance by Lessor, its successors, assigns
or designees of rent or other payments :shull not be deemed to.
constitute a waiver of any other provisioh of this Leasa.

SECTION 4.08 -~ Upon raceipt by Lessor of the report required
by Section 4.03, Laus.o: shall, upon giving at least fifteen (15)
days’ written notice, have the right, at its scle cost and expense,
to revievw and audit all of Lessee‘s records relating to or forming
the basis for such report.

‘SECTION 4.09 ~- Az additional security for the payment by
Lessee to Lessor of any sums of money required hersunder to be paid
.by Lessae, it i8 agreed that in the event Lessee tnu.a.. neglects or

1l
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rafuses go t&n;ly Py any sums due an_d awing to Lessor he:ounde;:,
Lessor may use any and all sums . which it may collect. from any third
party .angd which may, in whole or in part, be payahle to Lessee, as
an offset against any and all payments for which lesmee is
delingquent. In addition, any sums at any time due and payable to
Leassee by Lassor may alsc bhe used by lLessor and credited to
lesnor‘s account to the extent of any delinquant payment ocwed by
Leszsae to Lessor. Lazaese does heraby waive any and all claims,
' demands and causex of action against Lassor which it may have or
claim to have as 8 result of Laezsor's use or .unp.lmnt.atiofl af the
provisions of thiz Section 4.09% and/er any offsat.

S8ECTIOR V
CONDITIONS PRECEDERT

- ) As conditionz precedant to cltfur pacty ‘s obhligations
hereunder: '

SECTION S.01 -- Lessor and Lessas shall have recaived Board of
Directors’ approval for this transaction.

SECTION 5.02 -~ There shal-l not be a work stoppage imminent or
_Ain effact on the lines of Lesasor or any of its affiliated companies
Ss a rasult of the axacution and/cr implementation of this Lease.

SECTION 5.03 -- Lessee shall have acguired- the right to
conduct rail freight service over the Lesased Prsmizes from the
Intarstate Commerce Commission, and shall have obtained asuch
judiciel, adaministrative agency or other resgulatory approvals,
l-:uthox:i.zutions or exemptions as may be necessary to enable it teo

undertake its obligations hereunder.
i



SECTIOR 5.04 -- Lesscr and Lessee ghall not be preventad from .
fulf11ling their respective obligat.iom under this Lease as &
' result of legislative, judicial or adminigtrative action. |

SECTION $5.05 ~-- lesxsor and Lessee shall aexacute trackage
rzqixts agracncnﬁ between Kanmas City (Neff Yard) and Pleasant
Hill, MO and between Diaz Junction and Newport, AR (Lessea over
Lassor's tracks) sclely for the purpose of intarchange with Le.sun:.
) SECTION 5.06 ~- Lessea shall not have discovered any contract,
agresment, award, judgment, title defect or conditicn which would
prevent Lessae from ciurqtt.ag & :_.'au. freight oparation on the

lLaased Promises in substantially the same mxnner as presently

conducted by Lessor. Upon execution -hereof, Lessor shall make

availabi.e_ for Lessee's inspection and revieuw all contractsz, deedsn,
agreemants and documents partaining to or affacting the Laasad
" Premises. Lassse shall notify Lassor in writing within forty-five
(45) day=s from d_ate of sxecution hersof vhether or not its review
of Lesspr's records and the Leased Premises has satisfied this
. caondition _pr:acedem:.'

SECTION S.07 - lesnee and Lessor are agreeable to0 any
cond{tiaons -whi'ct-t might be imposed by the Interstate Commerce
' Commission or other regulatory body as part of the authority

raegquired to consummate this transaction.

SECTION VI
MAINTENANCE

SECTION 6.01 -- During the tarm harsof, Lessee ghall maintain
the c;::hﬁqe Subdivision main track of the Leased Premises betwaen
mileposts 643.13 and 259.05 to Class 3 standardx, as defined by the
Federal Railroad Administration and capable of operating spaeds of

13




. againat all ancroachments or unauthorized uses.

< <

at least 40 miles an hour, with the speed restrictions in effect as

of the date of the Ltan as shoun in thi.bit 0. All other laasad

track shall be mi.nta.l.ncd. to the class neceasary to maintaiu speeds
‘as shoun {n Exhibit D at Lessee's own cost and expense and to a

standard that is sufficient to continue rail freight service

commensurate with the needs of the rail users located thereon.

Lessor shall have no abligation under the tearms of this Lease to

perform any mnaintanance upon, or furnish any materials for the

maintanance of the Leasad P:uﬂan during the term heresof.
shall comply with all applicable federal,

Lessaes
states or local laws,
ordinm_tcu' and rnqu_lauona and shall protect _thn Leased P::cniaea
ut-;e shall nat
‘apply for any Federal or State funding to:;- - x:c-hahl.utati.on or
;_u.t_n:_enanco of the Leased Promimes unlass Lessor provides .\'-'tr.tt',t.én

.consent to such application.

SECTION 6.02 -- Leasor ahall hava the right to Ln-pnét: the

Leased Premiseas at all reasonable times. Lassor shall notify

Lesgses (n writing of any deficiencies Lti Lessee's naintenance
program and Lessae shall, within ninety (90) days of its receipt of

-such notice, commence necassary repaii:‘a and maintenance and shall

procaed to complete same with :eusonnble diligence. Lesaee mnay

© relocate switches and Lndustrial tracks from ane location on the
Leased ?rau!.sen to another location on the Leased Premises upon
':ece.i.ving anv'nacauanr and proper regulatary authority and after
ten (10) days' written notice to Lassor. Any rehabilitation ar
reconstruction, including but not limited to that necessitated by
an Act of God, will be the scle responsibility of Lessae. Such
gaintenance will include any function which Leasor, but far this

14




< O

Laase, would be required to perform pursuant to applicable fedexal,
state, and municipal laws, ordinances, and regulations.

SECTION 6.03 -=- Nothing herein shall preclude Lessee, at its
sole cost and expsnsa, from mainteining the Leased Premises to a
standard higher than the minimum herein provided, but Lazsee sihall
not be required hereunder to do so.

SECTIOR 6.04 ~~ Laasee's maintenance obligations hersunder
shall include, but =hall not be limited to, highway grade
 crossings, grade crossing signal proteaction -davicas. bridges,
cﬁlvcm -and other structures, and sub~-roadbed. lLessee agress that
all grade c:oiaingu and grade ctt;lling protection devices 'u'Ll.l be
given a high p:ié:ity in Lasses's majintenance program.

SECTION 6.05 '-- Without .th- prior written consent of Lessor,
Lessee will not replace existing track and other track materials
("OTM") on the Leased Pramises with substitute cr replacemant track
or OTM having a lighter weight, of lesser quality, or having a
lower fair market va.l.uc.. Such requiremant shall alsc apply to all
other facilities leased hersunder. Any repair or replacement of
welded rail shall alsoc be welded. Lesses may make any replacement
and substitute with any u;atarial having the same or higher waedight
and quality as the materials being raplaced, without the prior
written consent aof the Les;o:. provided that the work being
performed by the Lesxee and the materials being provided by the
Lesgee are sufficient to maintain the trackage to the standarda set
forth in Secrion 6.01.

SECTION 6.06 -~ Subject to Section XII, Lessee will pay,
‘satisfy, and discharge all claims or liens for material and labor
or either of them used, contracted for, ar employad by Leaases
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duringy the term of this laase in any construction, repair.,

maintenance, Or ramaval on the Laased Pramises and any impravements
located - therson, whether said improvements are the property of
_'I..--or or of lassee, and Lassee will indemnify and save harmless
Lassor from all such claims, liens, or demands whatmoever.

SECTION VII
ACCOUNTING AND REPORTING

SECTION 7.01 —- Leaseoe agrees to furnish to Leamor such copies
of raeports pertaining to Lesase and the Laased Pramises prapared in
-th- normal course of Lessee's business as icno: rpay reasonably
. requesat and Lesses may lawfully furnish. Upon request, lLesses will
deliver to Lessor copiexs of all financial statements showing the

financial condition of Lessee which are furnished by Lassee to the

Interstate Commerce Commission (“ICC*), FRA (pursuant to any

agresmant between FRA and Lesses relating to financial assistance),
the Securities & Exchange Commission (“SEC") or stockholders. All
such financizl statements will be furnished to Lassor at the same
time as they are tur_nuhc& to other parties.

SECTION 7.02 -- Irrespective of any obligations of Lessee to
fornish financial statements to others, Lessee shall furnish Lesmsax
financial statements prepared in accordanca with q-;u:ally accapted
accounting principles (which need not ba in addition to those
gumiahed to others as ' aforesaid) fairly presenting the financial
position and resulte of operation of Lassge ax and at the end of
each fiscal year. Such statements shall bs furnished to Lessor

within ninety (90) days following the end of each fiscal year.

16
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szt:'rmu VIXII
HODIPIC&!"IORS AND INPROVEMENTS

SECTION 8.01 -~

In connection with its uae of the Leamed
Premises, Lassee shall have the right to remove, replace, add to or
relay elemsnts of the Leamed Premises in the 1:1;:-:031: of cost or
operating afficiency, pravided that a continuous and ugable lina of

rallroad betwaean the terning in effect on the Commencemant Date is

maintained. Lwssee shall have the right to apply the net proceads

from salvaged materizis to maintenance or improvement of the Leased
Premises; provided that any such net proceeds not rainvestad in the

,Lu_ud Premises shall be pazd‘ to Lassor. Izproveaments to the

i.gaaad Premisen, whether normal maintenance or oth.':vl.tu,, will be
traated as capital expenditures or GOperating sxpenses under the
~ then cnmnt.' rules of the ICC; and, exceapt as providad in Ssction
8.03, such improvements shall become part af the Laased Premises

and, at the termination of this Lease, shall be the property of

Lessor unleas Lessor has determinad that Lessae 'ni:y retain

ownership as provided in Section 8.03.
SECTION 8.02 -- The provisions of Saction 8.01 shall alao

apply and govern any work or maintanance donc_ by Lessee pursuant to

Sectian VI. On or before February lst of each 'cuandar yeozr,

Lesseae shall provide Lessor with a written summary of all salwvage
or other materials remaved from the Leased Premises, the proceads
received thereafor and the manner in which the proceesds ware
reinvested. Failure to either reinvest such procaeeds or pay any
unreinvested proceeds to Lamsor within six montha following such

raporting date shall, at Lessor's sole discretion, constitute a

Dafault hercunder.
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SECTION 8.03 -- Prior to making eny improvement of the Leased
Premizez t0 which It desires to rstain ownership, Lezsee shall
notify Lessor of Iits intant to make such improvement, and its
desire to retain ownarship t.hmaf. If Lezsor determines that an |
improvement may be removed or seversd from the Leased Premises upon
_t'.:nlmt.!.cn af this lLease without diminishing Leasor's investmant
-in the Leased Premiszes and without interfering with the utilization
of the Leased Pramniges as part of an intarstate rail system, Lesmor
will notify Lenses that such improvement shall he lLexsas's sale
;;:apcr:y and may be rsmoved by Lessee upon tarmination of this
Lease subject to Ssction XV of this Lease. Regardless of eventual
ownership, _ Lessee shall noctify Lexsor priocr to making . a'ny
suhlt.an:mi_ improvement or modification of the Leased P:.euu.ses
* costing in excass of szs;ooo.

SECTION 8.04 -~ Lassese may from time to time establish,
:el..o,cat.c or remove sidetracks or industrial spur tracks on .t_:hc
Leased P:axuaci after lLessees Obtains any NECeSSATy regulatory
authority. Lessor sl'tnll have no obligation to beaar any cost of
mat.efials. construction or maintenance of said industrial =apur
tracks. That porticn of any such spur track which ix located upon
. the Leased Premises =zhall become part of the lLeased Premises and..
.up:m termination of this Lease, the property of Lessor. Any
industry track agraement executed Y Lccsga shall firast be
submitted té Lessor for written approval, which shall not
un:ésuonahly be withheld. All industry <track agreements,
regardless of duration, shall contain provisions indemnifying
Leasor an.d holding it harmiess from all liability in connection
with the construction, maintenance or operation thersof.

. 18
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REPRESERTATIONE AND MARRANTIES

SECTION 9.01 == LessOr rspressnts and warrants that:

(a) It has full statutary power u.ud authaority to enter into
this Lease and to carry out the obligations of Lessor hersunder.

(b} Its execution of and pe:tbm:_u:o under this Lease do not

v.i.oia:e any étatutc. z-ul-c. regulation, order, writ, injunction ar

" deczee- of any court,; administrative agency or govem'-nt.nl. My.

_ SECTION 9.02 -- Lessses respresants and warrants that:

‘(a) It is a corpo:ai:ion duly organized, validly existing, and
in good s:nnding under the laws of the State of Xansaz and dis
qualified to do business in the States of Arkansas, Missouri and
Kansas. |
. (b} It has full power and autn_or.tty' to enter into this Lease,

and,. subject to necessary judicial and ragulatory authority, to
caz:-ry out its obligations harsunder.

(¢) Upon expiration af the 6:194.:;:1 or any extended term of
this Lease or upon termination hareaf by Leassor pursuant <o
_s.ection XV, lessee will bear cny' and all costs of protection of its
current or -future employees, including formexr employees of LeBsor
that may be employed by Le.zsn. 'a':lj,sing from any labor .ptote'ct.iva
'cnndn;ions' imposad by the ICC. any othar regulatery agency or
statute a'- a result of lLessee's lease or operation of the Leased
i’:eui.ses and any related agresements or arrangements, or arising as
:a result of the termination of this Lease. Nothing contained
herein ig intended to be for the banefit of any such employee nor
should any employee be conside_::ed a third party beneficiary

heraunder. Nothing in thix Lease shall bha construed as an
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assumption by Leszes of any cbligations to Lessar‘s currant. or
formar employees undsr collective bargaining or cothar agreements.
that may exist or have existed bct;wccn -unoz: and its employees, or
any of thm..

: SECTION X
OBLIGATIONS OF THE PARTIES

SECTION 10.01 ~~ During the term hersof, Lassee will pay all
bills for water, sewar, gas and electric services to the Leased
frenin_cn. If Lessor is required to, or does pay, any such hills,
Lessee uul. promptly reimburse Lessor upon receipt of a bill ar
bills therefor. If the Leased Premises are not billed separately
but as a part of a larger tract or pu.jcnl. Lazsea lhul; pay that
‘ po:t.'ion' of asuch bills as is attributable to usage on or in
connection with the Leased Premises.

' SECTION 10.02 -- During the term of the Lease, Lessee will

comply with .all applicable fedaral, state and municipal laws,
ordinances, and resgulations.

SECTION 10.03 -~ During .the term of the Laama, Lessse will
. comply with all fodg:al, stata, and local lawa, rules, reagulations,
and ordinances controlling air, water, noise, hazardous waste,
solid waste, and other pollution or relating to the storage,
transport, release, or disposal of hazardous materials, substances,
waste, ar ather pollutants. Except to the extent that such
-activities are the responsibility of tha Lessor under
Section 10.04, Lessee at {tz own expense will make all
modifications, repairs, or additions to the Leased Premises,
install and bear the expanse of any and all structures, devices, or

equipment, and implement and bear the expenss of any remedial
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action which may be required under any such in.m, rulau;

regulations, ordinances, or judgments. During the term of this

Lease, Lasaae will not dispose of any wastes of any kind, wvhather

hazardous or not, on the Lsased Pramisex.

SECTIOR 10.04 ~~ Lessees agsumes the risk of and agrmes to
indemnify and hold Lessor harmless, and to defasnd Lessor against
and from any claimz, costs, liabilities,

expanses (including
without limitation court costs and attorneys' fees), ar demands of

vhatzoever nature or source for any caontamination or Eanvironmental
Problems, latent or abvious, dfacovered or undilsc'ov_cmd. in the
real and chattal proparty to .b-' cnnv..y.d hersunder; far parsonal
injury to or death of persons whamsoaver (including without

limitation employees, agents or contractors of Lessor, lLessee, or

" amy third party), or property daugi ar deastruction of 'wh'au;cm'm:'

i_l&f.nrc (iaclu’ding withont limitation property of Lassor or Imusec,'
or property in Lesszee's cara, custody, or control, and third party
property) . where such contaminaction, Environmental P:obi.m. injury
or damage arise out of icts, omissiong or events occurring on the
Leased Premises after the Commencement Date. Lessor assumas the
risk of and agrees to indeanify and hold Lessee harmless, and to
defend Lessee against and from any claims, costs, liabilitias,
expenses (including without limitation court costz and attorney

fees), or demands of whatzmosver nature or source for any

contamination or Environmental Problems, latent or obvious,

discovered or undiscovered, {n the real and chattal proparty to bhe
conveyad hereunder, for perscnal injury to or death of paxsons
vwhomsoever (including without 1limitation employeesx, agents or
contractars of Lessor, lLesmee or any third party) or property
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damage or destruction of whatscever nature (including without
limttation property of LessOr or lasses, Oor proparty in its or
_ their care, custody or control, and third party property) where
"such contamination, Eavironmental Problems, injury or damage arise
out of acts, cuiszions aor svents cccurring on the Leased Pmsﬁl
p:.to: to the Commencament Dates, provided, however, Lesses has the
hurden gf proving such contamination, Environmental Problams,
_j.njury or damage arose out of such pre—-Commencemant ' Date actsn,
‘omission or events. '

“Environmantal P:obi-u“ means any cause or action under
the federal Comprehensive Envirocnmental Rtl.ponlc Compensation and
'nab.llu:y Act of 1980 (as amended) and eny cause or action arizing
:ron similax todaral. state or local J.cgula::.on or othsr rules of
iaw, and private csuses of action of whatever nature which arise
from environmantal damage, cantamination, toxic wastex or similar
.causesa. . -

If Lessor‘s indemnification of Lesses for anh
contamination or Envirocnmental Problems becomes effective, Lussor
l_m‘s the right to assume sole control of and/or implement any order,
demand, plan.or request, or defend against any cause of action of
vwhatever nature using legal and technical counsel of its choosing.

" SECTION 10.05 ~- Lesses will promptly furnish Lessor written
notice of any and all (4) relenses of hazardouxs wastas oOr
substances of which it becomes aware which occur during the tarm of
r.-m.a Lease whenever such releases ars required tc be reported to
any federal, state, or local authority, and (11) alleged water or
air permit condition viclations. and (41{i) any notification
‘paceived by Lassaa alleging any violation of any state, federal or
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local statute, ordinance, ruling, order er regulation pertaining to

‘environmental protection and/or hazardous materixl, handling

TO the extent practicable, such written
notice will identify the substance releases, the amount released.

transporcacion or xtorage.

and the mesasures undertaken te clean up and remove the released
material and any contaminated soil or water, will fdentify <tha

nature and extent af the alleged vioclation and the mesasures taken

to eliminate the violation, and will certify that Lessee has

.complied with all applicable ragulations, orders, judgments or
-‘d-crns in connection thsrewith, or the date by which s=such

cdnpuancc iz expacted. Lesses will also provide Lessor with

" copies of any and all reports made to any governmental agency wptch

relate to auch raleases or such allcgoﬁ violations during the term
of this Laase. .

SECTION 10.06 -- During the term of this Lease, Lessor will

have the right to enter the Leased Premises for the purpose of

-_-Lnspac:.tng the L--ased P:cul..su to ensure compliance with the

‘raquirements of this Leame.  If Lessor detects any viclation,

including any contaminaction of tha Leased Premises which it deems

to be the responsibility of Lessee under this Section X, lasmsor
will notify Legsae of the violation. Upon receipt of such natice
Lassee will take immediate steps to eliminate the viclation or
remove the contamination to the satisfaction of any governmental
agency with jurismdiction over the subject matter of the viclation.
Should Lessee {nadequately vremedy aor fail to eliminate the
violation, Lessor or its representative will have the right, but

not the obligation, to entar the Leased Premises and to take
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whataver corractive action Lassor desms necessary to eliminate t-.im
vialation, at the sole expanse of Lessee.

‘SECTION 10._ 07 -- Regardless of any acquiescence by lLessor,

Lessas will (1) indemnify and hold harmless lessor and ics

officers, agante, employeas, lesmaorz, parent
subsidiaries, affiliates, successors,

carporation,

and amgigns from all
liability, costs, expsnses, fines, ar panalties resulting from any

violation of any fedaral, state, ér local law, rule, ragulation, or
‘ordinance ‘controlling air, water, noise, hazardous waste, =molid
wasta, or other pollution or ralating to the storage, transport,
_ 'release, or disposal of hazardous ﬁatu:ial.s, substances, wastes, or
ot;.hc: pollutants arising out of Lessee's operation of the Leased
_i!mi,gn and from any violations of this Section X, (ii) reimburas
Lessaor and itas officers, agents, employees, lessors, parant
- caorporation, subsidiaries, affiliates, successors, and assigns far
all caosts and expansss incurred by L.Il-ot or its officers, agents,
q_np.l.ayns, lessors, parsnt corporation, subsidiaries, atfiliates,
succegsors, and assigns in ol.LnLnat:ﬁ.né' or remedying such
violations, pollution, or contamination, and (41ii) reimburse and
hpld harmless Lessor and -.lt.a afficers, agents, enpioyeas, lessors,
--pu:enr. corporation, subsidiaries, affiliates, successors, and
dsiqns from any and' all costs, expencen, attorneys® fees, and
penaltias, finas, or civil judgments éought. or obtained against
Lessor or Jits officers, agents, ezployees, lessors, parent
corporation, subsidiaries, affiliates, successors, and assigns as
a result of Lessea‘'s lease and cperation of the Leased Premises or
any release or disposal of any hazardous material, substance,
wvaste, or other pollutant onto or into the ground or into the water
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or air from or upon the Leased Premises during the term of this
Lense; PROVIDED, HOWEVER, that Lessee shall have no cbligation or
liability where such release or disposal i5 attributable to acts or
omissions of Lessor, its agents, employess or third parties acting
under Lessor's authority.

' Lesses waives and will not assert as a defense againuat
‘Lessor any statute of limitations applicable to any controversy or
'&.Lspuu arising under this Section X, and Lessee will not raime or
plead a statute of limitations defense against Lessor or Iits
. leasors in any action arising out of Lassus's tuil_u:.;e to comply
‘with this Section X.

SECTION XI
EMINENT DOMAIN

SECTION 11.01 -- In the event that at any time during the term
of this Lease the whole or any part of the Leased Premises shall be
.' taken by any J.awtui, power by the exercise of the right ot. eminant
domain for any public or qﬁnai-pnbl.tc purpose the :ollow.tng
provisions shall be applicable:

| SECTION 11.02 -~ If such proceeding shall result in the taking
. of the whole or a portion of the Leased Premises which uteri.aliy
interferes with Lenmsse’s use of the Leased Premises for railrxocad
: purposes, L.aaauc ahn.li have the right, upon written notice to
‘Lessor, to terminate this Lease in ita entirety. In that ewvent,
and subject to anf necessary regulatory approvals or exemptions,
this Lease shall terminate and expire on the date title to the
Leaaed‘ Premises vezts in the candemning autharity, and the rent and
other sums or chax;ges provided in this Lease shall bs adjusted as

of the date af such vesting.
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SECTIOR 11.03 -- If such procesding shall result in the taking
of less than all of the Leased Premises which doas not materially
interfere with lessee‘'s uss of the Lessed Premises for raiflroad
ﬁurt:oaci,. then the Lease shall continue for the balance of its iem
as to the part of the Leased FPremises remaining, without any
reduction, abatement or effect upon the rant or any other sum or
charge to be paid by the Lessee under the provisions of this L.aasa.

SECTION 11.04 -~ Except as otherwvise axpressly provided in.

" this Section, Lassor shall bs entitled to any and all funds p_ayable
for the total ar partial taking of ths Leased Premises without any
participation by Lesases; provided, howaver, that nothing contained
herein shall be construed to preclude Lesses from i::olccnt.ing any
clau: dmm:ly against the condenm.ng authority for loss of its
business or for the value ot its lesazehcld estate.
_ SECTION 11.05 -- Each party shall provide prompt notice to the
_other party of any "uu.n_-nt domain proceeding involving the Leased
Premises. ﬁcp pacty shali be sntitled to participates in any such
proceeding, at its oun expense, and to consult with the other
" party, its attorneys, and expartsz. Laesses and Lessor shall make.
all reasonable efforts tc cooperate with each other in the dafense
of such’ ;proceed.!.ngs and to use their best aefforts to ensure
Lassee's continued ability to ume the Laeasad Premises for the
canduct of freight railroad cparations ..

SECTION XII
INSURANCE AND IRDEHNIFIC&TIOR

SECTION 12.01 -- Except where the sole proximate cause af any
i
injury, ‘death, losz or damage is the negligence of Lessor, its

agents or employees, Lessee shall protact, dafend, hold namieaa,
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and indemnify Lessar from and against any and all liahility,
expense, cCost, claim or suit, including Atto:n-y‘s feux, incurred
by .or asseszed against Leassor, its agants, servants, affiliated
companies and its successors and assigns on accouat of injuries,
death, or property loss or danusge arising from bnue'a- use,
operation or maintensnce of the Laased P:u'u.lcllc it alsc baing the
intent of the parties that lLesxsse shall Lndnmiity Lessor for =any
negligaence an Lessor‘s part which may contribute to any ‘such
injury, death, loss or damage; PROVIDED, HOWEVER, that all
1fahility, {including liability for any injury, death, loms, or
damages '-a:.ts:.ng in connectian with toxic waste or environmental
.conditions shall ba governed by tha p-:cvl.ci.onc of s.ctian 10.04
hereot. '

SECTION 12.02 «- Notwithastanding the -l provisions of
Section 12.01, lLeases will be absolutely rasponsible for and will
indemnify, defend and save harxmloss Lessor and its officers,
agents, employess, atffiliates, successora, and assigns from all
uabi.is.tf, claims, psnalties, fines, expsnses, damages, and coxts,
- including attorn‘ay'a_ fees, arising from lLessee’'s violation of or
from {t= £a11ui:n to comply with any provisions of thizs Leaase,
tega_rdlan of whether contributed to by any negligence of Leasor or
'its officers, agants, mpioyoe:. or affiliatex, but not 4{£f due

solely to the gross negligence of Lessoxr, its afficers, agants,
emplayees or affiliates.

| SECTION 12.03 —— Lessee shall, at {ts own sale comt and
expense, procure the following kinds of insurance for the term of
i!u.s asgreement commencing as of the date cf Closing and promptly
_ pay when due all premiums for that insurance. Upan the fallure of
27



O - Q

' Lessee to maintain insurance as provided herain, Lessor shall have
the right, aftsr giving Lon-o'c ten days written notics, to obtain
such insurance and Leszes shall promptly reimburse Lessor tar.that
expensa. The following minimum insurance covarage shall be kept in
torce during the term of this Agrwement:

Coaprehensive Railroad Liahility Jinsurance providing
bodily . injury, including death, parsonal injg and

ury
.property dazages coverage with a combined gingle limit of
at least $10,000,000 each accurranca or claim and a
general aggregate limit of at least $10,000,000. This
insurance shall contain Broad Form Contractual Liability
covering the indemnity provisions contained in this Lease
(150 FPorm GL 24 14 or equivalent), severability of
interasts and name Lexsor as an additional insured with
respect to all liabilities arising out of Lessea's
obligation to Lessor in the lLeass. If coverage is
purchased on a "claims made* basis it shall provide for
__at least a three (3) ysar axtended reporting or diascovery

period, which shall be invoked should insurance covaring

the time period of this Lease be canceled unléss replaced

with a palicy containing the same Retro Anniversary Date.

as the policy being replaced.

SECTION 12.04 -- Leswes warrants that this.Lease has been
reviewed with ity . 4inasrance agent(s)/broker(s) and the
agent(s)/broker(s) has been finstructed to procure the insurance
covei'age required herein and name Lensor as additional insured with
respect to all liabilities arising out of Leassmes's obligation to
Lessor. '

SECTION 12.05 -- Lessae shall furnish to Lessor certificate(sx)
of {nzurance evidencing the requirad coverage and endorsement(s)
and upon request a certified duplicate 'oriql.nal af any of those
policles. The {nsurance company(iex) i.-suing such paolicy(ies)
shall notify Lessor in writing aof any material alteration including
any change in the retroactive date in any “claims mada“” policies or
substantial reduction of aggragate limita, if such limits apply, or
cancellation thereof at least thirty (30) days prior therato.
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SECTION 12.06 ~- The insurance policy(ies) shall be written by
a reputable insurance company or companies acceptable to Lessor or

with a current Best‘'s Insurance Guide Rating of B and Class X or

bettar. Such insurance company z=hall be authorized to transact

- buzineas in the States of Arkanzas, Miasouri and Xansas.

SECTION 12.07 -~ Insurance coverage providad in the amounts
set farth herein shall not be construed to otherwise rslieve Lassdne
) _t:,on J.J.ah.i..lity harsunder in excass of such covaraga, nor shall {(t
preclude Lessee from taking such other action as is avallabhle tao it
under any other provigion af this Agreamant or otherwise in law.

SECTION 12.08 -- The limits of liabiliry required under
" saction 12.03 shall be increassd every five (S) years during the
term horaofi and aity extended term based on any increases or
‘decreases in the Producer Price Index, or any successor index, in
the same manner as rant adjustments are calculated pu:xnu.tt: to

Section 4.04.

SECTION XIII
TAXES

SECTION 13.01 -- It is understood and agraed that Lasseas =shall
- pay all taxes and asseszsments, genaral and spacial or otherwise
. which may be leviad, aszessed or impozed upon the Leased Premiseas

duaring the Lease Tarm. Laessaa shall pay such taxes and assessmsnts

directly to the taxing authorities on or bafore the due date, but
:éaerves the right to contest any tax or assassment, in good faith.
by sppropriate proceeding, as it may deem neceasary or appropriate.

SECTION 13.02 -- Lezszee shall be liable for and pay all

special assessments and/or taxes levied against the Leased Pramises
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as may be imposed by any taxing jurisdiction having authority in
the premizes. '

SECTION 13.03 ~- Real property ad valorem taxes, fees and

special assessments, if any, shall be prorated batween Lessor and

Lesses as of January 1, 1993. lLessee shall be responsible for

paying any and all such taxes, fees Or assemsments accruing after
January 1, 1993.

SECTION XIV
EASEMENTS, LEASES AND LICENSES -

 BECTION 14.01 -~ Lessor covenants and agress to pay ta the
_ I.;aQoe a portion of the ravenues collected by Lassor from use of
the Leased Premizez pursuant to any easement, lease (oxcluding
" leases of trackage] ar uccnia (excluding licensas of t:u;ﬂ:ugn)
.arfecting the use of the Leazed Pramises (hersinafter referrad to
as "Lessor Agreements™). The payment to be paid by lessor in
connaction with this provision will be fifty parcent (50%) of all

amounts billed (as adjuasted for the ditzc.:onca betwean billings and
collectiaons far prior pariodz) by Lessoxr ﬁuruuant. to Lessor
Agreaments payghla semi-annually in arrears on January 31 and
July 31 of each year. Lessee shall not :oceive any anount!:l paid to
Lessor for preparation fees and for services performed by Lessor
pursuant to Section 14.03. At lts discretion, Lemsor may eaenter
into new .Leasor Agreaments applicable to the Leased Premismes
without Lessee’'s cansent. Lesasa shall notify Lessar of any
attempt to locate new customers on the Leased Pramises, including
. the location of the possible new customers. If Lessor dasires to

lease the same portion of the Leased Premises, Lessor shall provide

to Lessee thirty (30) days' advance notice of that intent.
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Nothing in this Lease shall prsvent Lessor from selling
any portion or portions of the Leased Premisex which is or are
located b-yam_:i 50 feet of the canterline of any branch or main line
t.raé:k, including areas of any station ground p:ovid;d'auch areas
ars not being used in connection with Lexsae's rail t:ei.ght
opc:ations Al p:occndl from such real estate sales ghall accrue

sol.el.y to Lessor and Lasses shall either axscute an mndncnt'. to

thiz Lease which deletes any such sale property £:cu the

'ddlctl.pﬁicn and terms hereaf, or shall execute any ather document

reasonably necessary to rsmove the encumbrance of this Lease from

" such property.

SECTION 14.02 ~ The rsvenues collected by lLaszor described in

Saction 14.01 shall not be prorated as of the Commencemant Date.

Lessor shall be entitlad to receive and retain all paymants due and
' p'ayahle prior to the Commencement Date whether payable in advance

or in arrears. If Lessee is not in default under this Agrasment,
Lassee wi.ll receive revenuez due and payablo prior to tamtuut:ion

hereof.

SECTION 14.03 - !-':oa‘ and after the Commencement Date, lLessor
will manage all Lessor Agreements. From and after the Commencement
Date, Lessee will manage all agresments, other than Lessor
Agreements, applicable to the Leased Premises (hereinafter referred
as "lLesses Agreementsz"). Lasses shall document all of such Laasee
Agreements uzing standardized forms preparsd and approved by Lessor

in accordance with Lessor's policies concerning hazardous materials

storage and handling and engineering standards. Leasee shall not

- execute or deliver any Lessee Agreament, including any renewal,

termination or cancellation thereof, which deviates from Lesaocr’'s
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standard forms, aengineering standards or opsrating iastructions

' without £irst receiving the written concurrence of Lessor.

L'c_s-o:'a cancurrence or nop-concurrance (&s the case may be) shall
be dalivered to Lesses within thirty (30) days of Lessee's written
:'cq-uls't, therefore. -
All preparation fees and all expenses billed by Lassor
. applicable to the Lassor Agreements shall be retained by Lassor.
All preparation fees and expensaz billed by Lessee applicable to
.the Lassee Agreements shall be retained by Lessee.
. SECTIOK 14.04 ~ Lassee shall not axeacute any Lesses Agroements
atfecting the Leased Premises hav.i.nq a term extanding beyond the

T . initial um of this x.me (or b-yond any given extended tarm which

say be in effect at the time of execution) without -ccux:ing
lassor's express written consent.

- Cancellation of any Lessece Agrasment for any reason
during the term of this Lease must be approved, in advance and {n

writing, by Leasar. This approval or non-approval (as 'thc case uui.y

be) ahall be forwarded to Lessee within thirty (30) days of
. Lesgee's request thez:etore. _ :

SI-:C‘IION 14.05 - Leuee shall carefully supervise the use of
the Leased Prentscs by any third party ta ensure that the val_.na of
the Leased Premises is not diminished by reason of such usa. 1In
particular, Lessee shall ensure that (£).all uses of the Leased
Premisas ara pursuant to appropriaste documentatiaon and that all
.umuthoz:izad use is either covered by agreement or promptly removed
f;."on the Leased Premisas; (1i) no use is permitted which cguld
jecpardize the value of the Leasned Premises and that Lessee
Agreements for storage or handling of hazardous materiazls are
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atrictly in conformity with lLassor‘s policies; and (1i4) upon the
termination of any Lasaee Agreement £OT any reason whatsoever, the
Leased Premises are cleared and restored as required by the ternms
of the Lexmee Agresments. In addition, if the unauthorized use is

‘af a type which would be covered by a lLeasor Agresment, lLassae
shall promptly bring the unauthorized use to lLessor’s attention.

SECTION 14.06 - Lesmor resarves the excluaive right to g:a;at
easements or other uccupacio;t- by coal slurry pipelines, or fiber
aptic or other communication systens or signbaards. Any requests
for such permits or easements shall bs referrad to Lessor for
appropriate action. u-uo;: will give at least thirty (30) days
notice to Lessee pricr to initiation of any easemants or ather
occupations pursuant to this Section. Revenues from the granting
hby Lessor of those agresments shall accrue solely to Lessor.

SECTIOR 14.07 - As soon as reasonably practicable after the
cmaacmint Date, f.unpr shall assign to Lesses all Lessee
Agreaments a;‘.‘.tcct:j.nq the i.cancd Premises and Lasses shall amsume
_Lussor;s duties and obligations thereunder.

SECTIDN XV
TERMINATION °

SECTION 15.01 -- This Lease may be terminated as follows:

. (a) By Leasee or Luasor:.z

1. on or at any time prior to the Commencement Date i
any subztantive condition unacceptable to Lessee or
to Lessor is imposed in the regulatory approvals
or exemptions contemplated by Secticn V of this
Lease for lLessaee's lease and operation Of the

Leazed Premimes;

33



2. upon the occurrsnce of an Evant of Default as
pravidad in Section XIX:

3. upon thirty (30) days’ notice to Lg-sne, as a
consequence of an uninterrupted abandonmant or

discontinuance of operations, as the case may ba,

for six (6) wmonths by Lessss over any line segment
of the Leased Premises (other than an
inconsequential ahaud-omnt or discontinuance not
affecting rail service gensrally over the Line)
other than by reason of an event of force majsure,

a lavwful embargo, or changes in thae don'nnd for
sarvice; or .

4. upon thirty (30) days' notice to Lassor, "following
Lessea‘s cobhtaining all necessary regulatory

approvals or axemptions to pc:ult. Lessae to abandon
or discontinue rail operations;

(b) By Lexsor if Lexsee fails to provide a cors service of
aix (6) .daés per weak to customers located bstween and including
Diaz Junction and Guion, Arksnsas., PROVIDED, HOWEVER, that Lessoe
shall have thig obligation only if (1) volume on the Diaz Junction-
- Guien line (excluding unit coal trains) in any three (3) month
period iz at least eighty parcent (80%) of the 1991 volume divided
by 4 and (ii) =uch cors service of six () dayz par waeek was
raquested by any customer located adjacent to the Diaz Junct:i.on-;
Guion line and Lesses faflad to provide such service.

Lesses‘s falflure to maintain six (6) day per week service
on the Diaz Junction-Guion portion of the Leased Premises will
subject Lessee to being placed on probaticnary status by Lessor
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ﬁmum to written notice from Lassor, for a periocd of two (2)

noni'.hs commencing no earifer than two (2) waeks after the date of

the naotice from Lessor. If Lessee fails to hath restore six (6)

day per weak service by the tima af commencemsnt of the
probationary period and maintain such service throughout the
probationary period, Lassor, at its option, may terminsto Lossee's
lnlq of the th Juncti‘on-éus.on portion of the Laased Premises
effoctive on _ot after three (3) months* written notice to Lessues

and Lessor than may agatin begin o_-petation over the Diaz Junction-

Guion portion of the Leased Pramises. lLessea agrees to parmit

laxsor's {immediate operstion over the Diaz Junction-Guion portion
af the Leased Premises at no charge to Lessor to permit Lessor's
service tao custamers during the pe:ia& batwean the data of Lessac's
-v.rl.tten notice of termination of the Lease and the date a-£ L.ol-ax:'s -

actual repossession of the Diaz Junction-Guion portian of <the

Leased Premises. Leasmor shall not exercise its rights hereundex if

Legsor agrees with Lessee that Lessee'sn. failurs te provide six (6)
day per week Bervice was due to a bona fide force majeurs condition

resulting from Acts of God, war, insurrection or any like cause

beyond Lessee's control. The provisions of this Section shall not

apply to Lassee's operation over Laessor's Pfeiffer Spur, and Leasee

ghall not be required to provide six (6) day per week service over
the Pfeiffar Spur.

(c} By Lassar purzuant te Section XIX.

(d) By Leszea in the event Lessor is no longer ablae to
Lnterchhnge traffic with the Lessse at Kansas City, MO or Newport,
AR, or at an alternate lacation satisfactory to both Lessee and

Lessor.
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{e) In the avant that within 3§S days after Commencement Date
{4) any of lassor's labor organizations cause a work stoppage as a
gcsult: of- this Leasse and Lessor is unahle to negatiate a
satisfactory resoclution with the orqauizati'on or (ii) conds.:.tu.m

unacceptable to Lessor are imposed by the Interxztate Commerce

Commiszsion or a court ar other body, lLessor shall have the right,

. anytime within such 365 day period, to terminate this Leame by

giving thirty (30) days‘ written notice to Lessee. In such .avent

Leszee shall deliver poasension of the Leamad Premises to Leassor on

such 30th day, subject to all necsssary prior regulatory approvals

or exemptions, and Lesses shall comply with the prav-!.stunn af
Section XV within such thirty (30) day pericd. In the event Lesaor

‘axercises this right of termination, it will i:ay Lossse & sun aqual
.to the total of the Verified Costs incurred by Lessee in

qomencnnent of operations on the Line, subject to a maximum of
$250,000. “Verified Coxts" mhall mean costs incurred in purchases
of tangibles such as, but not limited to, capital improvements,
computers and offica and resal property, title to which shall paas

‘to Lessor in the esvent of a termination as provided for hereunder.

Thereatter, Lessor will give Lessee the right of first rafusal to

lease the Leased Premimes, exercisable within one year following

. Lessor's notice to Lesses, on the same terms as sat forth in this

Lease, provided the conditions which caused tarmination pursuant to

this Section 15.01(d) have, in Lessor's sole opinion, been
remedied.

(£) By Lessor or Lessee, by giving 30 days®’ written notice to

the other party, in the event a court or ather body determines that
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all or any of the provisions of Section Iv. are unlawful or
othamu- unentorcesable.

" SECTION 15.02 -- In the event of termination as provided {n
scctzon 15.01 above, future rental shzall be abated as of the date
Lessee ceases oparation and no equity in title shall be deemed to
have besn accumulated by Lesses except as provided in Section 8.03.
ﬁusu shall be liable for, and pay to Lesscr, all rent accruing
prior to the date of such tearmination.

SECTIOR 15.03 ~- In the event this Lease i3 terminated, Lensce
shall coopsrate with Lessor and/or its deaignees in obtaining

Lassae
shall assign all Lossee agresments affecting the Leasad Premimex to

oparating rights equivalant to those cnjoyéd by Leassee.

Lammor. -

SECTION 15.04 --- in the event af tesrmination 'ot this Laase,
.Lessee shall vacate the Leased Premises in an orderly manner. Upon:
anf termination resulting from an Event of Default by Lesses,
.-x.aséor or its désignae may immediately re-enter and take posseasion
. of the Leased Prem:.ag: by providing written notice to Leszszese that

this Lease has bean terminated. UPOn any terminaticn resulting

from anp Event af Default, Lemsor may immediztealy aszign this Lease
to a new lesses and that lesasee nay ilumediately begin oparation
over the Leased Premises pursuant to the terms of this Lease.
Lezsor or its designes at Lessor‘s discration may @cdintel.y ‘bagin
operation aver thé Leased Premises if Lessee ceasmes operation on

the Leased Premiszes.

SECTION 15.05 -- Upon any termination of this Laase, Lessee
agrees to make available for sixty (60) days theresafter, without
charge, any improvements thereon which it may own or holci under
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lease (pursuant to Section 8.03 or otherwise) to L..llot or its
cﬁu:l.gx;ec for ﬁe in rall freight service. For an additional period
" af sixty (60) _d.ayt. Lassor or its dan.gn-- may purchase such

improvements at market value less Lesses‘s cost of removal;
PROVIDED, HOWEVER, that if Lessas recaives and is willing to accept
a bona fide .ottn:- to purchase any such improvemant(s), Lessee shall
notify Lessor and Lexsor shall have the right to purchase the said
.tnpzo#qncut for the same price offered to Lassas within titto&n
(15} days of Lexmor's receipt of such notice.

SECTION 15.06 -~ Within thirty (30) days of receipt by Lesses
of Lessor‘s notice of termination, or Lessee‘s notice to Lessoxr of
ctarnination, as provided for above, lLessee ahall f£ile any and all
required applications or filings with the ICC or other body
requesting and smcuring Aauthority to nbandon and Caase cperatiocns
over the Leased Pramises. In the event Leases fails, refuses or
. n;glects to take.such action or fails to diligently pursue same to
.conclusion, Lessee agress to pay. to lessor, as liquidated damageas,
the sum af $1 million par month for.esach month during the first
yoar or portion thersof following such failure, refusal or neglect;
$2 million par month during the secand ;uch vear: 'ss million per
month during the third such year; and $10 million for evary month
thereafter. * In the event of termination of thiz Agreement, Lesses
shall assign all agreements affecting the Leased Premimes to
Lasso:;

If Lessor terminates this Lease as a rssult of the
imposition by the ICC of any conditions or restrictions which will
‘result in expenses, losses or damages to Lessor, Leasee may agreg,
in lieu of termination, and upon consent of Lessor, which caonsent
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shall not be unreasonahbly irl.tﬁhuld. to indemnify, raimburse and
hold lassor _hamlau from and against a2ll such expenses, costs and
damages far the duration of this Lease.

SECTION XVI
COMPLIANCE WITH LAW

SECTION 16.01 -~ Lessaa agraes to comply with all provisions
of law, md Loesses will not l:nou.tngly da, ar permit to be dane,
upon or abaut: the Laamad P:uul--. a.nyt.hing forbidden by law or
ordinances. Laszsee turt;h‘cr agreas to use ita haxt aefforts to
secure all necessary governmental authority for {ts operation an

the Lsased Premises.

SECTION XVII
FORCE MAJEURE

SEC'L"IOR 17.01 == I.ngsn_ shall have no obligation to .opcx:ato
over any portion of the Ianod Premises as to vwhich it is preventced
from operating by Acts of God, public authority, st.rikes,-' riots,
labor dizputaes, or any cause bayond its contyrol; PROVIDED, HOWEVER,

Lessee shall use its bast efforts to take whatever action is
necessary or app:.aprl.ate to be able to resums its opa'rati'cns. In
.-thu event cf damage or dastruction csusad by an Act of God, Lexses
shall commence repairs within 10 days of the cccurrence causming
same and shall pursue such repairs with reasonable diligance.
SECTIONR 17.02 -- In the event the cost of such repsirs are
such that Lessee will be unable to recover or racoup such costs-
within a reasonable period of time, not less than saven (7) years,
follouing completion of the repairs, Lessae may, upon verification
of the foregoing, seek relief from Leasor and rsquast that Lassor
permit {t to abandon the affected segmant af the line in question.
in the event Lessor determines that Lasmee will not in fact be able
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.t recoup its xrepair coscs, uuozj shall grant psruission to Lessee

to seek abandonment from the ICC. In the event the ICC approves

such abandonment, this uﬁ- shall be amended to delete the segment
in question from this Lease, but rentsl mhall remain the same.

SECTION XVIII
DEFEASANCE

_ SECTION 18,01 -- Lassee shall not make any use of the Leamed
Premises inconsistent with Lassor‘s right, title and interest
therein and which may cause the right to use and occupy the Leased
Pramises to revert to any party other than Lemsor or Rallroad. So
long as the Leased Premises are sufficient to permit Leszee to
‘oaperate between the tarmini -describad in Section I, thiz lLease
ahal.:_l. not. be affected by any determination, whether by dJudicial
arder, decree or otherwise, that ounership of any portion -of the
_ Leased Premises is. vested in a purlnn' other than Lessor or Lesseea,
and there shall be no abatement of Tent on account of such
detarnmination. - Lessor and Lessee shall make all roasconable e.ttort;a
1;0: defend Lassor's title to the Leased Premines against any adverse

c_i_am .

SECTION XIX
EVENTS OF DEFAULT

SECTION 19.01 -- The following shall be Events of Default:

(a) Failure by Lessae to make payments ©f rent or other
amounts due and payable for any reason arising in connection with
this Lease or Lessee's operation over the Leased Premises, and such
. failure continues for ten (10) days following written demand
therefdr.

(b) Filing of petition fLor bankruptcy, rcu:gc-mizntion or
arrangement of Lessae by Leasee pursuant to the Bankruptcy Refaorm
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Act ar any similar procesading, which patition is nat dismissed
within thirty (30) days.

(c) Lesses breaches any provision of this Lease other than
for the payment of rent which iz subject to subparagraph (a) above,

and f£3ilsz to cure such braach within thirty (30) days aftar receipt

of writtan notice of such breach from the lLessor or fails to

commence t0 cure such default within thirty (30) days, or, once

commenced, fails to use due diligence to complete the cure.

(d) The £iling of any involuntary bankruptcy, receivership or
arrangement proceading, which filing is not dismissed within 120

-da'gs.

SECTION XX
BREACHES; REMEDIES

.'.:‘aECTION 20.01 -- Upon the occcurrance of any breach l;f any term
hersof the injured party shall notify the bresaching party in

writing and specify the breach and what corrective action is

desired tO0 cure -the breach. If, upon the eap.i.x,-'at;:.on of forty-five

(45) days from the receipt of said notice, the breach has not been
curaed (or. {f such breach cannot be cured within 43 days, nt.gpa
have not been taken to effect such cure and pursued us,_r.'n all dge
diligence within said period) and is a material breach, the injured
party shall have the right, at its socle option, to cure the breach
if possible and be reimbursed by the breaching party for the cost

thereof, including any and all raasonable attorney‘'s fees, and for

any ressonably foreseeable conssquential damagex. Nothing herein
ghall prevent the injured party from resorting to any other reamedy
permitted under this Laase or at law or equity, including seeking

dumqeé and/or specific performance, as shall be necessary or
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appropriate to make the injured party whole in the premises.

_Failure of the injured party to demand or enforce a cure for breach

in one instance shsll not be desmed a. waiver of its right to do =0
for any subsequent braach by the breaching party.

SECTION 20.02 -~ The failure of any party heareto to enforce at
any time any of the provisions of .ttu.a lLaxse or to exercise . any
right or opt.ton. which {8 herein provided shall in no way be
construed to be a waiver of such provisiaon(s) as to the futura, nor
in any way to affect the validity of this Lease or any part hereot
or the :1qht of either party to thersafter enforce each and every

such pmision and to exarcise any such :J.ght or option. No waiver

" of any breach of this Lease shall be held to ba a waiver of any

other or subreguent hreach.

SECTION XXX
ARBITRATION

~ SECTION 21.01 -- If at any time a question or cunt::ove:sy
ghall arise between thc partien hox.-t:o in connection with this

;.case upon which the pnz_'t:l.os cannot agree, (other than questions or
controversies arising under sections XIX or XX which shall not be
subject to arbitration), and Lif the parties agree to arbitration,
such question or controversy shall be submitted to and settled by
a single competent and disinterested arbitrator if the parties to

the dispute are able to agres upon such mingle arbitrator within

" tuen'ty (20) daym after written notice by aone party of its douira

for arbitration to the other part:y If the parties cannot so
agree, the party demanding such arbitration (the demanding party)
shall notify the other party (the noticed party) in writing of such
dezand, stating the questicn or guestions to be submitted for
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decizion and nominating one Arbitrator. Within twenty (20) days

atter recelpt Of maid notice, the noticed purty shall appoint an
arbitrator, notify the demanding party im writing of such
appointment., and at its option submit a counter-statement of
question(s). Should the noticed party fail within twenty (20) days
after recaipt of such notice to name its arbitratar, the arbitrator

for the demanding party shall select one for the noticed party so

faf{ling. The arbitrators so chosan shall select one additiocnal

arhimtor ‘to complete the boart. If thay fall to agree upon an

_addiuonal atbit:at.o:. the same shall, upon application of any

party, be appoint.ed by the Chief Judge (or acting Chief Judge) of
the Unitad Stat.n District Court for the District of Missouri upon
" application by any party after ten (10) days' written notice to the
6t;.hg: party. '

Upon selection of the arbitrator(s), said arbitrator(s)

shall with reasonable . diligence dstermine the questions as
disclosed in the parties‘ statements, shall give all parties
' reasonable n_ot'.ict; of the time and place (of which the arbitrator(s)
ahall be the judge) of hearing evidence and argument, may take such
_evidence as they deenm reasonable or as either party may submit with
witnesses x;equl.rod to be sworn, and may hear arguments of counsel
or ot;.he:s. If any arbitrator declines or fails to act, the parxty
{or parties in the came of a smingle arbitrator) by whom he was
chosen or said judge 3&11 ‘appoint another to act in his place.
After considering all evidence, teztimony and arguments, said
gsingle arbitrator or the majority of said board of arbitrators
shall promptly state such decision or award in writing which shall
be final, binding and conclusive on all parties to the arbitration
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vhen deliversd to them. Until the arbitracor(s) shall issue the

first decision or award upon any Gquestion submitted for

.at‘bit:atian, parformance under the Lease shall continue in the
--mitmct and zér:n axisting priar to the rise of such question. . After
delivery of said first decision or award, esch party shall
forthwith comply with said first decision or award immediately
atter raceiving it. '

SECTION 21.02 -~ Each party to the arbitration shall pay the
canpensation, céata and expanses of the arhitrator appointad in J.ta.
Behzlf and all fees and axpenses of its own witnessas, exhibits and
counsel. The compansation, cost and expenses - of the single
arbitrator or the additicnal arbitrator in the board of arbitratars
shall be paid in equal shares by all parties to the arbitration.
' The non-privileged books and. papers of all parties, as

_far as they relate to any matter submitted for n;'bit.ration. shall
he opan to the examination of ths other part:i'es and the

.arhitra:ar('a) -

SECTION XXII

- COMMERCIAL SUPPURT . A ,ufnn?g:{amms

SECTIOK 22.01- -~ For the term of this Leaase, Lesgor will pay
Lesseec revenue divisions per loaded car on traffic originating or
t-minat:ix.tg on the Leamed Premises and Jintarchangad cars as
provided in Exhibit E attached hereto and incorporated by reference
" herein, which divizions shall be subject to any RCAF increases or
decreases as shown on Exhibit E. Such increases or decreases will
be calculated annually and only one adjustment to the divisions
shown in Exhibit E wWill be made and applied as of Decembsr 31st, toO
be applicable to the fallowing calendar year.
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SECTION 22.02 -- Por the term éz this Lease, I.o_n_of agrees to
provide the equipment and commercial support as provided for in
Exhibit F.

SECTION iz.os == For the term of this Leass, Lessee agraes to
t.:onpl.y with and he legslly bound by the terms and provisions of the
Aspociation of American Railroads® practices, rules, agresmants,
and circulars auch as OT-55, claim handling, as they apply to
lading and equipment damage occurring while in Lasses's possassion.

SECTION XXIII
NISCELLANEOUS

SECTION .23.01 -- Entire kggnn-nt. This Laase axprusis the

_entire dgreemant betuaan the pl!,.-':-ic_s_ and supersades all prior oral

or written Agreements, commitments, or understandings with respect
to the matterx .provided for harsin, and no modification of this

" lLease shall be binding upon the. party affacted unless sst forth in

writing and duly executed by the affected party.

SECTION 23.02 -- Notices. . All notices, demands, requescs or

. other communications which may be or are required to be given,

served ar sent by . any .party to, the other pursuant to thim Leasne
shall be in writing and shall be de_anied to hi:ye bean properly given

ar sent:

-(a) I£ intended for Lessor, by malling by ragistarecd -or
certified mail, return receipt raquested, with postage prepaid,
addressaed to Lesmar at:

Union Pacific Railroad Company

Missouri Pacific Rasflroad COnpany

1416 Dodge Street

Omaha, Nebraska 68179.

Attention: Senior Diractor Interline Marksting
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(b} 1IZ intended for Lessea, by mailing by registered
or ce:tiﬂeg mail, return receipt requested, with postage prepaid,

addrexzsed to Lesses at:

Migsourl & Northern Arkanzas Railrasd Company, Inc.
514 Rorth Orner

carthage, MO 64836
Attantion: General Managsrc

SECTIOR 23.03 -- Each notice, demand, request or communication
which shall be majled by registered or certified wmail to any party
in the manner aforesaid shall ba deemed sufficiently given, served
or sent for all purposes at tha time guch notice, demand, request
or communication shzll be either recaived by the addrasses or
refusad by the addrexzsee upon presséntation. Any party may change
tha name of the racipient of any notice, or h’f‘ or her addreass, at
any time by complying with the foregoing procedure.

SECTION 23.04 -- Binding Effect. This Lease shall be binding
upon and lnure to the benefit of Lexsor and Lessee, and shall be
binding upon the successors and assigns of Lesses, subject to the
limitations hereinarfter set forth. Lesses may not aasign its rights
under this Lease or any intersst therein, or attumpt to have any
other person assume 1u.ob11.qul;10nu under this Lease, withaut the

prior written consent of Lessor, which consent ashall not

- unreasonably be withheld; PROVIDED, HOWEVER, in the event Lessee

elepcrs to asaign its interest in the Leased Pramimes, and Lessor
consents to this assigntent, Lessee will first secure the approval
of the Interstate Commerce Commission, and/or, such other
ragulatory approvals as may be then requirsd; and PROVIDED FURTHER,
that Lessor has approved the financial condition and operational

ability of the new Lesses, which approval will not be unreasaonably
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withheld and which evaluation of the new Lssses will be consistent

with then existing practices in the industry.

SECTION 23.05 -- Severability. If <fulfiliment of any
‘provizion hereof or any tranmaction rslated herato shall involve
transcending the limit of val.ldtty prascribad by law, then the
obligation to be fulfflled shell be reduced to the limit of such
vaiidit:y: and 1f any clause or provision herein -conutned oparatces
or.would prospectively oparate to invalidate this Lease in wvhole ar
.4in part, then such clause or provigion only shall be held
ineffective, as though not herein éun't.u.nnd. and the remainder of
this Lease sh.a:l.l remain operative and in full ta:c.. and effact.
SECTION 23.06 -- Headings. Article headings used in this
paaae“ m insertad for convanience of referance only and shall not
ba dcane'd to be a part of this Leame for any purpose. -
' "SECTION 23.07 -- Governing Law. - Thiz Lease shall be governad
;nd construed in accardancc_;lith the lawa of the State of Mizmouri.
- It (s expressly agreed that no. party niy gue Qr coumenca Aany

litigation against the other party unless such legal proceeding is

bi-ought in Faderal court in Missouri. Lesses‘'x operations under

this Lease shall also comply with the applicable provisians of
Federal law and the applicable rules, regulations and policies of
‘any agency thereof.

SECTION 23.08 -- Amendment. Ro modification, addition or
amandments to this Lease or ‘any of the Appendices shall be
'_eftecta'.ve unless and until such modification, addition or amendment
iz in vwriting and signed by the parties.

SECTION 23.09 -- Counterparts. This Lease may be executed in
any number of counterparts, sach of which shall be deamed to be an

47



_original and &1l of which together zhall be dsemed to be one and
the name instrument.

SECTION 23.10 -- Confidentiality. No party may disclose any
of the tarms of this Lesaxe Agresmant to any non-party without the
prior written consent of the other party axcapt (1) as ragquired by
law; (2) to a ém:au parsnt, subsidiary or affiliate; or (3) to
auditors xratained by a party for the purpose of aszsessing the
accuracy of charges, if, and only i1f, the auditor agrees in a
. legally binding. Instrument that {t will abide by this
.eonts.dem-.&altty clause az {f asuditor were a pnx:.y to this Leane
Agreanant. Each party agress to indemnify the other from and
_agamsr. - any damage suffared by & party as a ::ca_ult of any
di{sclasure in violation -of this confidentiality provision.

IN WITHESS WHEREOF, the partiex hereto have caused this
.Agrnmm'. to be duly c_xccutnd on their bcha-H . &8 of the date £ixrst

herein written.

MISSOURI PACIFIC RAILROAD COMPANY,

BY
LS P /ssé}fzﬂr o3

ErCeerieg View Aleg.domn? —Cttnlor

HISSOURI & RORTHERN ARKANSAS
RAILHOAD COMPANY, INC.

3{%
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