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) Finance Docket No. 32187 

SECOND AMENDED COMPLAINT 

COME NOW Entergy Arkansas, Inc. ("EAI") and Entergy Services, Inc. ("ESI") 

(collectively, "Entergy") and file this Second Amended Complaint, under 49 U.S.C. § 10705,49 

U.S.C. § 11701, and 49 C.F.R. § 1144.2, seeking the prescription of a through route (or through 

routes) that would require BNSF Railway Company ("BNSF") and the Missouri & Northern 

Arkansas R4lroad Company, Inc. ("M&NA") to transport imit coal trains from Powder River 

Basin ("PRB") mines to Entergy's Independence Steam Electric Station ("Independence" or 



"ISES").' Moreover, to the extent that Union Pacific Railroad Company ("UP") exercises its 

rights under its lease agreement with M&NA regarding service to ISES (as described in greater 

detail below), Entergy requests that the Board order UP to participate in such a through route 

with BNSF and/or with BNSF and M&NA. 

PREFACE 

1. Entergy's February 19,2008 Complaint in this proceeding (and the 

evidence filed in support thereof) confirmed that the continued enforcement of certain provisions 

of a 1992 lease agreement between UP and M&NA precludes the interchange of traffic with a 

long-haul carrier other than UP. See Entergy Arkansas, Inc. and Entergy Services, Inc., v. Union 

Pacific R.R. and Missouri & Northern Arkansas R.R., STB Docket No. 42104, et al. (STB served 

June 26,2009) ("Decision"). Entergy's initial Complaint sought relief, inter alia, on the basis of 

Entergy's claim that the continued enforcement of certain provisions in the UP/M&NA Lease 

(i.e., those provisions operating as a "paper barrier") constituted an unreasonable practice in 

violation of 49 U.S.C. § 10702. 

2. On June 26,2009, the Board issued a Decision in which it "provide[d] an 

opportunity for the shipper to pursue this case under the appropriate provision" of the statute. 

See Decision at 1. Specifically, the Board ordered that Entergy be allowed the opportunity to 

amend its February 19,2008 Complaint in order to seek the prescription of a through route under 

49 U.S.C. § 10705. See Entergy Arkansas, Inc. and Entergy Services, Inc., v. Union Pacific R.R. 

' In accordance with 49 C.F.R. § 1144.1, Entergy confirms that it has contacted M&NA 
and BNSF in efforts to resolve the dispute addressed in this Second Amended Complaint through 
negotiations. Those efforts have been imsuccessful to date. 
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and Missouri & Northern Arkansas R.R., STB Docket No. 42104, et al. (STB served June 26, 

2009), at 15. 

3. In its Jime 26 Decision, the Board characterized the request for relief 

under 49 U.S.C. § 10705 as a "straightforward path whereby Entergy could seek to establish that 

it is entitied to the type of relief it desires - a Board order under 49 U.S.C. 10705 directing MNA 

to interchange with a long-haul carrier other than UP." Id. at 2.̂  Consistent with the Board's 

June 26 Decision, Entergy submitted a First Amended Complaint seeking the prescription of 

such a through route (or through routes) and requesting relief from the UP/M&NA paper barrier 

(i.e., the UP lease payment and the other elements of UP's paper barrier) in the marmer specified 

by the Board. 

4. On December 30,2009, the Board issued a Decision ruling on M&NA's 

Motion to Dismiss Entergy's Amended Complaint. See Entergy Arkansas, Inc. and Entergy 

Services, Inc., v. Union Pacific R.R. and Missouri & Northern Arkansas R.R., STB Docket No. 

42104, et al. (STB served December 30,2009). The Board's December 30 Decision addressed, 

inter alia, the issue of whether Entergy had failed to join a necessary party by not including 

BNSF in its Amended Complaint. This Decision noted that "Entergy has not alleged that BNSF 

is foreclosing more efficient service by refusing to interchange traffic with MNA." December 30 

Decision at 3. The Board further held that "[i]f Entergy subsequently determines that it desires 

relief that would require a Board order directed at BNSF, Entergy may seek leave to amend its 

complaint further to join BNSF as a defendant." Id. at 4. Based upon communications with 

BNSF since the December 30, 2009 Decision, Entergy has determined that it would be 

See id. ("[S]ection 10705 provides a means to directly address and remedy the precise 
problem about which Entergy complains . . . .") (emphasis added). 
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appropriate to amend its Complaint in order to ensure BNSF participation in any through route 

prescribed by the Board. 

5. The Board's December 30 Decision also required Entergy to identify the 

through route(s) that it seeks to have prescribed in its opening evidence and arguments. With the 

benefit of discovery and an inspection, Entergy is identifying below its preferred through 

route(s). 

IDENTITY AND INTEREST 

6. Complainant EAI is a corporation organized under the laws of the State of 

Arkansas, with its principal place of business located at 425 West Capitol Avenue, Little Rock, 

Arkansas 72201. EAI is a wholly owned subsidiary of Entergy Corporation, an investor-owned 

public utility holding company organized and existing under the laws of Delaware and registered 

pursuant to the Public Utility Holding Company Act of 1935. EAI produces, distributes and sells 

electric power at retail to approximately 667,000 residential, commercial, industrial and 

agricultural customers located in 63 counties in Arkansas, and engages in wholesale power 

transactions as well. 

7. Complainant ESI is a wholly owned subsidiary of Entergy Corporation. 

ESI is a corporation organized and existing under the laws of the State of Delaware, and having 

its principal place of business at 639 Loyola Avenue, New Orleans, Louisiana 70113. ESI acts 

as an agent for Entergy Corporation's public utility operating subsidiaries, including EAI, and is 

responsible for, among other things, acquiring fuel and related transportation for coal-fired 

power plants operated by its electric utility affiliates. 

8. EAI operates, inter alia, a coal-fired power plant located near Newark, 

Arkansas known as the Independence Steam Electric Station. The Independence Station was 
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designed to bum low-sulfur southern PRB coal. In generating electric power at Independence, 

EAI bums approximately 6.5 million tons of coal annually. Since the 1983 commencement of 

operations at Independence, all PRB coal burned at the plant has been delivered by railroad. 

9. Defendant UP is a Delaware corporation with its principal place of 

business located at 1400 Douglas St., Omaha, Nebraska 68179. UP is a rail carrier subject to the 

jurisdiction of the Board under Title 49. 

10. Defendant M&NA is a Kansas corporation with its corporate headquarters 

at 5300 Broken Sound Blvd., NW, Boca Raton, Florida 33487, and a business address of 514 N. 

Omer, Carthage, Missouri 64836. M&NA is a wholly owned subsidiary of RailAmerica, Inc., a 

noncarrier holding company with forty-two (42) railroad operating subsidiaries. M&NA is a rail 

carrier subject to the jurisdiction of the Board under Title 49. 

11. Defendant BNSF is a Delaware corporation with its corporate 

headquarters located at 2650 Lou Menk Drive, Fort Worth, Texas 76161. BNSF provides rail 

transportation service subject to the jurisdiction of the Board and owns rail facilities that permit 

it to originate coal transportation service from the PRB. 

THE UP/M&NA LEASE AND ACQUISITION 

12. On December 4,1992, M&NA filed a notice of exemption invoking 

authority to lease, acquire and operate from UP's predecessor in interest, Missouri Pacific 

Railroad Company ("Missouri Pacific"), 492.27 miles of rail line in the States of Arkansas, 

Kansas, and Missouri, and to acquire 60.33 miles of incidental trackage rights over Missouri 

Pacific and Burlington Northem Railroad Company lines in the States of Missouri and Arkansas. 

Missouri & Northern Arkansas R.R. - Lease, Acquisition and Operation Exemption - Missouri 
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Pacific R.R. and Burlington Northern R.R., ICC Finance Docket No. 32187 (ICC served Dec. 22, 

1992) (notice of exemption). As Entergy's evidence in this case demonstrated { 

13. Concurrent with the filing of M&NA's notice of exemption regarding the 

lease of the Missouri Pacific lines, M&NA's then-current parent company, RailTex, Inc. 

("RailTex") filed a notice of exemption to continue in control of M&NA when the latter became 

a rail carrier. See RailTex, Inc. - Continuance in Control Exemption - Missouri & Northern 

Arkansas R.R., ICC Finance Docket No. 32188 (ICC served Dec. 22,1992) (notice of 

continuance in control exemption). This filing was required because, at the time, RailTex 

controlled ten other Class III railroads operating in thirteen states. Id. 

^ As part of the transaction, M&NA purchased the rail line from Bergman to Guion, 
Arkansas, a distance of 102 miles. Id. 

^ In response to the carrier's invocation of exemption authority in 1992, the United 
Transportation Union petitioned to stay the effective date of the M&NA notice of exemption and 
to revoke the exemption. As described by the Commission, UTU had argued "that this 
transaction involving 522 miles of track is a transaction designed to evade labor protection." 
Missouri & Northern Arkansas R.R. - Lease, Acquisition and Operation Exemption - Missouri 
Pacific R.R. and Burlington N. R.R., ICC Finance Docket No. 32187 (ICC served December 15, 
1992). 
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14. On December 11,1992, M&NA and Missouri Pacific executed their lease 

(the "UP/M&NA Lease"). See Exhibit No. 2 hereto. Section 3.01 of the Lease provides, in part, 

that"... Lessee shall be entitled to full and exclusive use of the Leased Premises for the 

operation of common carrier rail freight service, including the right to access and interchange 

traffic directly with all present and future railroads at Springfield, Joplin, Carthage, Lamar, 

Aurora and Nevada, MO and Ft. Scott, KS." UP/M&NA Lease at § 3.01. 

15. The term of the lease is twenty years fix)m the "Commencement Date" of 

service. Approximately sixteen years of the term have now expired. M&NA has an option to 

extend the term of the lease three times for an extended term of up to twenty years for each 

extension. See UP/M&NA Lease at § 2.02. 

CURRENT SERVICE TO INDEPENDENCE 

16. UP currently provides rail service to Entergy's Independence Station (and 

its White Bluff Station) under the terms of a confidential rail transportation contract. See Exhibit 

No. 3 hereto. This contract obligates Entergy to tender { 

17. { 

^ This case was captioned as Union Pacific R.R. v. Entergy Arkansas, Inc. and Entergy 
Services, Inc., Case No. CV 2006-2711 and had been pending in the Circuit Court of Pulaski 
County, Arkansas. The case related to the derailments that occurred in May, 2005 on the Joint 

- 7 -



18. UP and M&NA currentiy deliver coal to the Independence Station via a 

routing that involves UP moving loaded coal trains from the PRB beyond Independence, then via 

North Little Rock back to Diaz Jimction, Arkansas. M&NA then completes the movement over 

a short segment of the leased line from Diaz Junction to the plant (a distance of approximately 

eight miles). M&NA delivers empty coal trains fi'om Independence back to UP at Kansas City, 

Missouri. Diagrams showing the routes over which Entergy's loaded and empty trains move 

(and have moved) between the PRB and the Independence Station are contained in Exhibit No. 6 

hereto. 

19. There have been several changes to UP's routing of traffic between the 

PRB and Independence since UP first began moving Entergy's coal in the mid-1980's. At the 

outset, the coal was originated by a UP predecessor railroad, Westem Railroad Properties, Inc. 

("WRPI"), interchanged with UP at South Morrill, Nebraska, and then interchanged with the 

Line in the PRB. 



Missouri Pacific Railroad Company ("MP") at Kansas City. MP then transported the coal via its 

Carthage Subdivision - i.e., the line cunently operated by M&NA - for delivery to the plant.̂  

20. MP continued to move the coal over this routing until 1989, when UP -

which by then had acquired control of MP - proposed a reroute of the traffic over the UP lines to 

North Littie Rock and then to Diaz Junction. 

21. After the 1992 sale/lease of tiie Carthage Subdivision to M&NA, the 

Independence coal continued to be routed through North Little Rock and Diaz Junction (for 

interchange with M&NA). During this time period, the portion of the Carthage Subdivision west 

of Independence was not used for either empty or loaded Independence coal trains. 

22. In the Fall of 1997, M&NA moved some empty Independence coal trains 

west from Independence to interchange with UP at Kansas City on a temporary basis. In 1998, 

the carriers adopted this routing for all Independence empties. 

23. The current UP/M&NA routing for loaded Independence trains is 

circuitous and less efficient than any of the through routes requested in this Amended Complaint. 

24. UP provided inadequate service during a number of different extended 

time periods during the term of the Lease, including but not limited to, the time periods 

following the 1993 Midwest floods, during UP's 1997-1998 Service Crisis after its merger with 

Southem Pacific Transportation Company,* and during the period from May 2005 through 2007 

^ Prior to Entergy's execution of a 1983 coal transportation agreement with UP, 
Independence coal was transported piu-suant to a tariff artangement that involved Burlington 
Northem Railroad Company transporting the coal from PRB origins to Kansas City for 
interchange to MP, vsdth MP then delivering the coal to Independence. 

* See, e.g.. Supplemental Statement and Additional Request for Emergency Relief of 
Entergy Services, Inc. and Entergy Arkansas, Inc., filed December 1,1997 in Ex Parte No. 575, 
Rail Service in the Western United States and Service Order No. 1518, Joint Petition for Service 
Order. 
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relating to service constraints that UP experienced in the PRB that resulted from maintenance-

related issues on the PRB Joint Line. 

25. In each of these extended periods, the existence of the paper barrier 

restrictions in the UP/M&NA Lease precluded Entergy from obtaining interline service from 

BNSF/M&NA to supplement coal deliveries to Independence at times when UP's service was 

inadequate. As a result, Entergy was forced to curtail coal-fired generation and incur major 

damages in the form of significantly higher costs for gas-fired generation or purchased power. 

THROUGH ROUTE(S) TO INDEPENDENCE VIA BNSF-M&NA 

26. BNSF and M&NA are physically capable of providing rail transportation 

service to Independence from the PRB. 

27. In particular, BNSF-M&NA coal transportation service could be provided 

from the PRB to Independence with an interchange between BNSF and M&NA either at Aurora 

or Lamar, Missouri.̂  

28. While the handling of loaded unit coal trains through these interchanges 

and over the M&NA line as part of a through movement with BNSF may require track upgrades, 

Entergy is not aware of any reason to believe that the movement of loaded unit coal trains 

through Aurora or Lamar, or the restoration of loaded coal train service over the M&NA line, 

would be not be possible. 

29. Entergy has recently requested that BNSF confirm that it would be willing 

to cooperate with M&NA on a through route for movement of SPRB coals to Entergy's 

^ While there are other potential M&NA/BNSF interchange locations that could be 
utilized but for the UP/M&NA lease restrictions, Entergy has inspected M&NA's lines and the 
various potential interchanges and has concluded that Aurora and Lamar are the most desirable 
potential interchanges. 
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Independence Station using Aurora or Lamar, as the locations for a BNSF/M&NA interchange. 

While BNSF responded that it remained willing to cooperate with M&NA on the development of 

a through route movement without the need for a Board order specifically directed to BNSF, it 

did not unequivocally agree to participate in such a through route. 

THE UP/M&NA PAPER BARRIER 

30. Section 4.01 of the UP/M&NA Lease establishes a "paper barrier" through 

an annual rent schedule that varies wdth the percentage of annual traffic that M&NA interchanges 

with carriers other than UP: 

SECTION 4.01 - In consideration of this Lease, and 
subject to the terms and provisions set forth herein. Lessee agrees 
to pay Lessor rent for the Leased Premises in the amount of Ninety 
Million Dollars ($90,000,000) per year payable annually in 
advance on die 1st day of March; PROVIDED, HOWEVER, that 
subject to the provisions of Section 4.02 hereof, for each lease year 
that 95% or more of all traffic originating or terminating on the 
Leased Premises is interchanged with Union Pacific Railroad 
Company or Missouri Pacific Railroad Company and any affiliated 
company, their successors and assigns. Lessor agrees that it will 
waive or partially waive the rent for that particular year in 
accordance with the schedule set forth in Section 4.03.... 

SECTION 4.03 - Upon request of Lessor, on or before the 
1st day of Febmary of each year following the commencement of 
this Lease, Lessee shall submit a report, signed by an officer of 
Lessee, certifying the amount and type of traffic originating or 
terminating on the Leased Premises during the prior calendar year, 
the railroads (if any) with which all or portions of such traffic were 
interchanged, the volume of traffic interchanged with each such 
railroad, and the total amount of rent due and payable for the 
previous calendar year. The rent due fi-om Lessee for the Year 
shall be determined by reference to the percentage of the total 
traffic (as described in Section 4.01, subject to the provisions of 
Section 4.02) that was interchanged with Lessor, subject to the 
terms of Section 4.04, in accordance with the following schedule: 
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PERCENTAGE OF THE TOTAL 
TRAFFIC THAT WAS INTER-
CHANGED WITH LESSOR RENT DUE LESSOR 

100-95% 
94 - 85% 
84 - 75% 
74 - 65% 
64 - 55% 
54-45% 
44 - 35% 
34 - 25% 
24-15% 
14- 5% 
0- 4% 

$ - 0 -
$10,000,000 
$20,000,000 
$20,000,000 
$30,000,000 
$40,000,000 
$50,000,000 
$60,000,000 
$70,000,000 
$80,000,000 
$90,000,000 

31. These rental amoimts are subject to escalation each year in accordance 

with the "Producer Price Index - Finished Goods (Reference Base 1982 = 100)," pursuant to 

Section 4.04 of the Lease. That section adjusts the annual rent obligations based upon the annual 

change in the PPI Index from December 1992 to the PPI Index figure for December of the then-

current year. As of December of 2008, the maximum aimual rental amoimt under the Lease 

stoodat$112million.'° 

32. In addition to its restrictive provisions regarding rent, the UP/M&NA 

Lease includes two other provisions that ensure that in the aggregate the Lease's paper barriers 

will serve to prevent M&NA's interchange of Entergy's PRB coal traffic with any carrier other 

than UP. 

33. First, the UP/M&NA Lease gives UP the right to prohibit M&NA fi-om 

serving the Independence Plant and to provide exclusive service itself, on seven days' notice. 

See Section 3.01 ("During the term hereof. Lessor shall not have the right to operate trains over 

^̂  The December 2008 PPI index level was 168.8. The index level had been 135.2 as of 
December 1992. ($90 million x (168.8/135.2) = $112 million). 
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the Leased Premises, except that Lessor may obtain trackage rights between Diaz Jimction and 

Independence, AR, after giving seven days' written notice to Lessee to serve, on an exclusive 

basis, the Arkansas Power and Light Company (AP&L) plant located at Independence, AR, 

either at AP&L's request or at Lessor's sole discretion."); see also Section 3.04 ("Lessor may 

acquire the right to operate over the Leased Premises between milepost 259.05 at Diaz Junction 

and milepost 270.00 near Independence to serve AP&L and, if this right is exercised. Lessee 

shall no longer have the right to serve AP&L, and AP&L shall become a closed industry served 

only by Lessor."). In order to exercise its right to provide exclusive trackage rights service to 

Independence, UP must pay $60,000 per year." Through these provisions, UP has imlimited 

discretion to prevent M&NA from providing any service to Independence, thus further 

reinforcing the strength of UP's paper barrier. 

34. Second, Section 15.01 of the UP/M&NA Lease allows termination of the 

Lease itself if a court or other body determines that the rental provisions are unlawful or 

otherwise improper. See Section 15.01(f) ("This Lease may be terminated as follows: . . . (f) 

By Lessor or Lessee, by giving 30 days' written notice to the other party, in the event a court or 

other body determines that all or any of the provisions of Section IV are unlawful or otherwise 

unenforceable."). This provision seeks to insulate UP from the risk that the other contract terms 

designed to prevent any competitive rail service for the Independence Plant would be found to be 

" There is a striking disparity between UP's obligation to pay $60,000 per year to 
M&NA if UP elects to provide exclusive service to Independence and M&NA's obligation to 
pay rent of up to $112,000,000 per year if it interchanges 96-100% of its traffic with a carrier 
other than UP. For purposes of comparison, the maximiun annual rental obligation is more than 
fiiieen hundred (1,500) times higher than UP's potential trackage rights fee. The disparity 
between these figures remains substantial even if adjusted for diversions of 95% or less of 
M&NA's annual traffic, or if adjusted to reflect the short distance of the UP's trackage rights to 
serve Independence. 
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unlawfiil, a possibility that the drafters of the Lease obviously recognized as a significant 

concem when preparing the agreement. 

COUNT I (Prescription of a Through Route or Through Routes) 

35. Entergy hereby incorporates paragraphs 1-34 as if repeated in their 

entirety. 

36. As the Board observed in its June 26,2009 Decision, Entergy "would like 

to have an MNA/BNSF route for the Independence plant traffic as a competitive option," but 

"MNA's lease agreement with UP contains a contractual interchange commitment with UP that 

makes it prohibitively costiv to MNA to hand over Entergy's traffic to another railroad." 

Decision at 4 (emphasis added). 

37. The prescription of a through route (or through routes) via either Aurora or 

Lamar, Missouri is in the public interest. See 49 U.S.C. § 10705(a)(1). 

38. The prescription of a through route to Independence Station via Aurora or 

Lamar, Missouri would permit Entergy to obtain adequate transportation service. See 49 U.S.C. 

§ 10705(a)(2)(C). As Entergy demonstrated in its evidence in this proceeding, there have been a 

number of occasions since the date of the UP/M&NA Lease in which UP has not been able to 

provide adequate rail transportation service to Independence, but - by exploiting its market 

power - has precluded Entergy from diverting traffic to BNSF service. Prescription of a through 

route would preclude such a situation in the future. 

39. The prescription of a through route to the Independence Station via Aurora 

or Lamar, Missouri would be less circuitous, more efficient and would permit Entergy to obtain 

more economic service to the plant than is currently possible for it in the absence of such a 
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prescription. See 49 U.S.C. § 10705(a)(2)(C). In particular, such a routing may afford 

transportation at a lower overall cost than is currentiy available. 

40. The prescription of a through route via Aurora or Lamar, Missouri would 

afford Entergy the potential of avoiding the rate demands that would be associated vAUi the 

diversion of traffic under die UP/M&NA paper barrier. See June 26,2009 Decision at 9 ("[I]t is 

unclear that the lease payment would play any role in [a] rate reasonableness analysis" regarding 

BNSF-M&NA rates provided in response to a "section 10705 prescription"). If Entergy were to 

request M&NA delivery of BNSF-originated coal in the absence of relief in this proceeding, 

Entergy would face demands from M&NA for rates that were sufficient to cover the excessive 

annual lease obligation from the UP/M&NA Lease that is associated with traffic diversion. Such 

transportation would be imeconomic under the standards of 49 U.S.C. § 10705. Accordingly, the 

availability of relief from the impact of the UP/M&NA lease payment provides a further basis 

for concluding that a through route prescription imder 49 U.S.C. § 10705 is in the public interest. 

41. The UP/M&NA Lease gives UP the right to terminate the lease on "30 

days' written notice to the other party, in the event a court or other body determines that all or 

any of the provisions of Section IV are unlawful or otherwise unenforceable." UP/M&NA Lease 

at Section 15.01(f). That termination right applies to the leased property only, and not to the line 

between Bergman and Guion, Arkansas that M&NA purchased from UP. Entergy requests that 

the Board's route prescription be phrased in a sufficiently broad manner in order to apply with 

equal force to UP in the event that UP elects to terminate the Lease. In the event that UP 

terminates the UP/M&NA Lease, a through routing to Independence would involve interchanges 

from BNSF to UP (at its interchange points in Aurora or Lamar, Missouri ), from UP to M&NA 

at Bergman, Arkansas, and from M&NA to UP at Guion, Arkansas. 
-15-



42. Similarly, Entergy requests that the Board phrase its relief in such a 

manner as to be sufficiently broad to permit relief in the event that UP exercises its right to 

provide exclusive destination service to Independence pursuant to Sections 3.01 and 3.04 of the 

UP/M&NA Lease. 

WHEREFORE, Entergy requests that the Board: (1) enter an order prescribing a 

through route (or through routes) via Aurora or Lamar, Missouri that would permit Entergy to 

obtain adequate and more economic transportation of coal from the PRB to Entergy's 

Independence plant; and (2) take such other actions as may be reasonable and necessary. 

Respectfully submitted, 

ENTERGY ARKANSAS, INC. and 
ENTERGY SERVICES, INC. 
O.H. Storey 
Cory R. Cahn 
P.O. Box 551 
Littie Rock, AR 72203 

OF COUNSEL: 

Slover & Loftus LLP 
1224 Seventeenth St., N.W. 
Washington, D.C. 20036 
(202) 347-7170 

Dated: March 11, 2010 

By: ftUS / • ! C. Michael Loftus 
Frank J. Pergolizzi 
Andrew B. Kolesar III 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Attomeys & Practitioners 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this 11th day of March, 2010, served copies of the 

foregoing Second Amended Complaint on the Chief Legal Officers of each of the Defendants, 

and the General Manager of M&NA, and the Chief Legal Officer of BNSF Railway Company by 

ovemight courier as follows: 

J. Michael Hemmer, Esq. (HIGHLYCONFIDENTIAL VERSION) 
Sr. V.P. Law & General Counsel 
Union Pacific Railroad Company 
Union Pacific Center, 1400 Douglas Street 
Omaha, NE 68179 

Scott G. Williams, Esq. (REDACTED VERSION) 
Sr. Vice President and General Counsel 
RailAmerica, Inc. 
5300 Broken Sound Blvd., NW 
Boca Raton, Florida 33487 

Mr. Thomas Gibson (REDACTED VERSION) 
General Manager 
Missouri & Northem Arkansas Railroad Company 
514 N. Omer 
Carthage, MO 64836 

Roger Nober, Esq. (REDACTED VERSION) 
Executive Vice President Law & Secretary 
BNSF Railway Company 
2650 Lou Menk Drive 
Fort Worth, TX 76161 

In addition, I hereby certify that I have caused both Highly Confidential and 

Redacted Versions of the Second Amended Complaint to be served via email on outside counsel 

for the parties in this case: Linda J. Morgan, Esq., Michael L. Rosenthal, Esq., Louis E. 

Gitomer, Esq., Adrian L. Steel, Jr., Esq., and Eric Von Salzen, Esq. 

QfL/i/^^^^ 
Andrew B. Kolesar III 
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LEASE AGREEMENT 

THIS LEASE AGREEMENT, dftted M of t h s / / / / ciay of 

/ ) f » ^ ^ ^ U ^ ^ . 1992, by ana becwaan MISSOURI PACIFIC .RA.ZLRbAD 

COKFAinr, a Delaware c o r p o r a t i o n (• 'Lessor") and MISSOURI & NORTHERN 

ARKANSAS RAILROAD COMPANY, INC., a Kansas c o r p o r a t i o n ( ' 'Le s see ' * ) . 

RECITALSt 

A« Leasee i n t e n d s t o l e a s e c e r t a i n l i n e s o f 

r a i l r o a d i n t h e s t a t e s of Arkansas r M i s s o u r i and Kansas 

from L e s s o r ttM fo l l ows : t h e Car thage Branch t r o n 

B i l e p o s t 643.13 near P l e a s a n t H i l l , MO, t o n i l e p o s t 4 1 5 . 0 

a t Bergman, AR, and f r o a - m i l e p o s t 313.0 a t Guion, AR, t o 

mi l epos t 259.05 naar Olas J u n c t i o n , AR, a t o t a l d i s t a n e a 

of 282.08 Bd.les} the C l i t t t on Branch from n i l e p o s t 262*6 

near North C l i n t o n , MO, t o s&ilepbst 340 .5 naa r G r i f f i t h , . 

XS« a d i s t a n c e of. 7 8 . 3 m i l e s ( t h e r e i s a 1.4 oa . l e 

equa t ion between n i l e p o s t s 272 and 2 7 3 ) ; t h e Webb C i t y 

Branch from mi lepos t 527.94 naa r Caartihage, HO, t o 

milepoBC 544.66 near J o p l i n , MO, a d i s t a n c e of 1 6 . 7 2 

mi lea ; t h e At l a s Branch from milepost : 0.07 n a a r Webb 

C i ty , HO, t o mi lepos t 6 .43 n e a r A t l a s , MO, a d i s t a n c e of 

6.36 m i l e s and t h e H a l l i s Spur from m i l e p o s t 506.59 n e a r 

W a l l i s , MO, t o m i l e p o s t 512 .40 nea r S p r i n g f i e l d , MO, a 

d i s t a n c e of S..81 m i l e s , i n c l u d i n g 0 . 1 1 m i l e s of r i g h t s 

over Bur l i ng ton N o r t h e m R a i l r o a d Company, t r a c k a g e as 

i n d i c a t e d below. By way of t h e a s s ignman t document 

r e fe renced i n Sec t i on 1 4 . 0 7 , t h e L e s s o r a l s o w i l l a s s i g n 

t o L e s s e e , L e s s o r ' s t racJcage r i g h t s o v e r G . l l m i l e s of 

1 
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Burlington Northern Railrosd Coapany (hereinafter "BN") 

trackage in Springfield, Missouri and over BR trackage 

from chaining station 141874-07 near Auroxx., MO, to 

chaining station l0637'«-09̂ 2354 feet near Springfield, MO, 

as set forth in that- separate agreement between Lessorr 

and BN dated July 6, 1970. The foregoing trackage shall 

ba referred to hereinafter as "Leased Premisas". 

B. The parties desire to enter Into this Lease 

Agreement to set forth the tesms and conditions for the 

use, management and operation of the Leased Premises 

described above. 

AGREEMENTt 

NOW, THEREFORE, i n c o n a l d e r a t i o n of t h e f o r e g o i n g and 

o the r good and v a l u a b l e c o n s i d e r a t i o n , i n t e n d i n g t o be l e g a l l y 

bound, t h e p a r t i e s do hereby agree a s f o l l o w s : 

SECTION I 
LEASED PREMISES 

. SECTION'1.01 - * L e s s o r does he reby l e a s e t o Lessea and L e s s e e 

doBC hereby l e a a a from L e s s o r t h e LeaacKl Prexaiaaa d e s c r i b e d I n t h e 

Rac i t a l s above and t h e p r o p e r r y d e s c r i b e d i n S e c t i o n 1.02. 

SECTION 1.02 — The Leased Premises s h a l l i n c l u d e , w i t h o u t 

l i m i t a t i o n , r l g h t - o f ' w a y , t r a c k s , r o l l s , t i e s , b a l l a s t , o t h e r t r a c k 

•mster ialB, s w i t c h e s , c r o s s i n g s , b r i d g e s , c u l v s r t s , b u i l d i n g s , 

c ross ing w a r n i n g d e v i c e s and any and a l l improvements o r f i x t u r e s 

affixed t o t h e r i g h t - o f - w a y as i n d i c a t e d on E x h i b i t A h e r e t o 

a t t ached , b u t exc lud ing r a d i o and microwave communica t ions 

s t r u c t u r e s and equipment and any and a l l i t e m s of p e r s o n a l p r o p e r t y 

not owned by L e s s o r o r n o t a f f i x e d t o t h e l a n d , i n c l u d i n g , w i t h o u t 



limitation^ railroad rolling stack, locomotives, equiptaent, 

machinery, tools, inventories, materials and supplies. Within 

thirty (30) days after the Commencement Date (which is defined in 

section 2*01), Lessor shall remove all Its personal property from 

the Leassd Premises. Iteow not so removed shall be deemed included 

in the Leased Premises. Lessee eiqiressly acknowledges that Lessor 

has- previously leased and/or licensed portions of the Leased 

Premises. This Lease is made subject to those leaeee and 

licensees. To the extent that there exists, on the Leased 

Premises, property otmed by such prior lessees or licensees, that 

property may remain on the Leased Premises to the extent persaitted 

by the terms of the lease or license under which it was placed on 

the Leased Premises. 

SECTION 1.03 — Lessee shall take ths Leased Preoxises in en 

**AS IS, WHERE IS" condition and without any express or implied 

.warranties* including but not limited to any warranties of 

merchantability and subject to: (a) reservations or excaptlona of 

record of minerals or mineral rights, including, but not limited to 

all coal* oil, gas, easinghead gasolina and minarala of any nature 

and charaetar wha^soavar underlying tha Laaaad Prenisea together 

with tha sole, exclusive and perpetual right to explore for, 

remove, and dispose of said minerals by any means or sbsthods 

suitable to Lessor, (b) all easements, public utility aasoments and 

rights-of-way, howsoever created, for crossings, pipelines, 

wirelines, fiber optic facilities, roads, streets, highways and 

other legal purposes; (c) existing and future building zoning, 

subdivision and other applicable federal, state, county, municipal 

' and local laws, ordinances and iregulations; (d) encroachments or 
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other conditions that may be revealed fay a aurvey, title search or 

Inspection of the property; (e) all existing ways, alleys, 

privileges, rights, appurtenances and servitudes, howsoever 

created; (f) any liens of mortgage or deeds of trust encumbering 

said property; (g) the Lessor's exclusive right to grant any and 

ell eaaementa, leases, licenaaa or rights of occupancy in, on, 

under, through, above, across or along the Leased Premises, or any 

portion thereof, for the purpose of construction, installation, 

operation, use, maintenance, repair, replaceswnt, relocation and 

rsconstruetion of any fiber optic facilities, signboards or coal 

slurry plpelins PROVIDED, HOWEVER, that the exercise of these 

rights shall not materially Interfere with Lessee's railroad 

operations, and that the entry onto the Leased Presilses by Lessor 

or an authorized third party In order to accoaqtlish ths foregoing 

purposes shall be upon prior written notice to Lessee, which not.ice 

shall include a reasonably detailed explanation of the custs te be 

tsken or work to ba performed; and (h) the right,- interests, 

contracts, agreements, leases, licenses and easements (vdtich are 

hereinafter referred to as ^Lessor Agreements" or "Lessee 

Agreements" as defined in Sections 14.01 and 14.03) and any 

Supplemental Agreements or Asundments thereco which are or iHicome 

. effective on or prior to the Commencement Date hereof. The Lessee 

Agreements to bs assigned to Lessee are identified in the attached 

Exhibit B. 

SECTION 1.04 — Lessor agrees that it will, so long as Lessee 

is not in default under tha tersis and provisions of this Lease, 

indemnify and hold Lessee harmless froa and agiainst any damages, 

losses and lossea of reasonably anticipated net income from its 

U) 



operation of the Leased Presd.ses (discounted to preeenc value) 

resulting from eny foreclosure of any mortgage on any eegment of 

the Leased Premises or rssultiag from any actions by any mortigage 

holder which adversely affects Lessee's use «tnd operation a t any 

segment(s) of the Leased Premises. 

SECTION IZ 
LEASE TERM 

SECTION 2.01 — unless this Agreement is tetminated earlier in 

accordance with Section XV, Lessee shall have ana. hold the I«eased 

Premises unto itself, its suceessors and assigns, for a term of 

twenty (20) years beginning on the Commencement Date. The 

Commencement Date shall be five (5) days after Lessor has noti.fled 

Lessea- in writing that Lessor has satisfactory evidence of 

'eoaqplianes with the conditions- xurecedent provided in Section V 

unless such notice period is waived by mutual agreement. 

SECTION 2.02 -- Subject to Leaser's possible reaeqpxisitlon of 

the Leased Pread-aes purxuant to this Agreement, Iieaaee ahall have 

the right to extend the- term of this Lease three (3) times for on 

extended term of up to twenty (20) years for each extension. 

Lessee shall notify Lessor of any election to extend the cerm 

hereof by giving Lessor not more than 12 aionths, but not less than 

6 months' written notice prior to the expiration of the then 

current lease term. 

SECTION 2.03 — If, subject to the right of Lessor to evict or 

remove Lessee from the Leased Prestises by all available loigal 

means. Lessee holds over and remains in possession of the Leased 

Premises following expiration of the then current term, origlxial or 

extended, or following an early termination of this Leaee pursuant 

• ^ : I 
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to section ZV, such holding ever will create a month-to-month 

tenancy only. During any sudi hold over period. Lessee agrees to 

pay to Lessor as rent, a sim etpial to one-twelfth (l/12th) of rhe 

Annual Rental, as adjusted pursuant to Section 4.04, raqui.red 

pnrauant to the first sentence of Section 4.01 without, ho%iever, 

any reduction pursuant to the schedule eet forth in Section 4.03. 

Such monthly payments shall be due eech oionth on the same day of 

the month ae the Anniversary Date of this Lease. Any profits or 

losses from Lessee's operations during any holdover period shall 

enure and accrue to the Lessee. 

SECTION III 
RAIL SERVICE 

SECTION 3.01 — Beginning on the Commencement Date and 

throughout the tem of this Leaaa, Leasee ahall be entitled to £ttll 

and exclusive use of the Leased preBiises for the operation of 

qomnxon carrier rail freight service, including the right to access 

and interchange traffic directly with all psresent and future 

railroads et Springfield, Joplin, Carthage, Lamar, Aurora and 

Nevada, MO and Ft. Scott, KS. During the term hereof, Z«eaBor shall 

not have the right to operate trains over the Leased Preatlses, 

except that Lessor may obtain trackage rights between Diss Junct:ion 

and Independence, AR, after giving seven days* vrrltten notice to 

Lessee to serve, on an exclusive basis, the Arkansas Power and 

Light Company (AP&L) plant located at Independence', AJEl, either at 

AP&L*fi request or at Lessor's sole discretion. Lessor would pay 

Lessee S60,000 per year for theae rights if they ere obtained. 

Lessor shall not grant trackage rights to any third party. Except 

for the Southeast Kansas Railroad operation between Nassau Junction 
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and Nevada, HO, Lessor further warrants that as of the date of this 

Lease, there is no other frei^t rail carrier to which Lessor has 

granted rights to use the Leased Premises other than pursuant to 

joint facility agreements or arrangements that ere superior to 

.those granted herein te Lessee. Daring the term hereof, ijttano^ 

shall not grant: 1:0 any third party the right to operate over- the 

Leesed Premises, nor shall it enter into any commercial or other 

agreement to move the traffic of any third party over the Ijeaaed 

. Premises without the prior written consent of Lessor. During the 

term hereof. Lessee shall not use the Leased Premises for any 

purpose other than for rail freight aervice, or with prior consent 

of Lessor, rail passenger eervice. 

SECTION 3.02 — Diuclng the term of this Lease, Lessee.-wl3J. not 

suspend or discontinue its operation as a common carrier by rail 

over all or any port of the Leased Pread.aes without first applying 

for and obtaining from the ICC, and any other regulatory agency 

with jurisdiction, any neeeseary certificate of public convenience 

.and necessity or other approvals or exemptions from regulation for 

- such discontinuance of. operations over the Leased Preailses; 

PROVIDED, KOHSVER, that Lessee will not seek such regulatory 

authority, or if no regulatory authority is needed, take any action 

to suspend or discontinue its operations on the Leased Prentlses, 

without first giving Lessor sixty (60) days* notice of Lessee's 

intent to do so.. 

SECTION 3.03 — Upon suspension or discontinuance of Lessee's 

operations as a rail carrier of freight over all or any port of the 

Leased Premises during the term or any extended term hereof, for 

reasons other than events of force majeure or a lawful embargo, 

7 
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whether or not pursusnt to necessary and proper regulatory 

euthority as required by Section 3.02 of this Section III, Lessee 

will promptly relinquish to Leeaor possession of the Leaeed 

Premises and this Lease Agreement will terminate aa provided, by 

Section KV of this Lease; PROVIDED, HOWEVER, any discontinuance of 

service or abandonment of any portlon(s) of the Leased Premises 

which -are Inconsequential to rail freight service over the Leased 

-Premises generally will be permitted end will not result In a 

.termination of this Lease or require relinquishment of possession 

of the Leassd Premises by Leesee. 

SECTION 3.04 ^- Lessor may acquire the right to operate over 

the Leased Premises between aiilepost 259.05 at Diaz Junction and 

milepost 270.00 near Independence to eerve APKL and, if this r-lght 

Is exisrcised. Lessee shall no longer hava tha right to serve AP&L, 

and hPth ahall become a eloaed induatry served only by Leeeor. 

This right shall be eoquired effective seven days after Leasee's 

receipt of Lessor's %«ritten notice to Leasee that: Leaaor desires to 

- begin operation over such trackage. 

SECTION IV 
RENT 

SECTION 4.01 — In considexntion of this Lease, and subject to 

the terms and provisions set forth herein. Lessee agrees to pay 

Lessor rent for the Leased PresU-ses in the amount of Ninety Million 

Dollars ($90,000,000) per year payable annually in advance oh the 

1st day of March; PROVIDED, HOWEVER, that subject to the provisions 

of Section 4.02 hereof, for each leaae year that 9S% or more of all 

. traffic originating or terminating on the Leased Premises is 

interchanged with Union Pacific Railroad Company or Missouri 

8 



Pacific Railroad Coapany and any affiliated company, ttielr 

successors and assigns. Lessor agrees that it will waive or 

^ partially waive the rent for that particular year in accordance 

with the schedule set forth in section 4.03. The 95% level must, be 

achieved separately and simultaneously on the Pleasant Hill-Bergman 

(Including connecting branches) and Guion-Dlaz Junction segments. 

SECTION 4.02 — The following traffic shall not be counted in 

calculating either total traffic or the percentage of traffic in 

section 4.03: (a) Industries open to reciprocal switching at. Ft. 

Scott, KS; Lamar, MO; Joplin, MO; Carthage, MO; Aurora, MO; and 

Springfield, MO as shown in Exhibit C, and (b) traffic that: is 

local to Lessee, I.e., traffic which both originates end termihatas 

at stations on the Leased Premises or at the stations served by« 

Lessee pursuant to the Line Sale Contract between Lessor and Lemsse 

- which is being executed by the parties concurrsntly with this 

Agreesent, and not involving line haul sBOvnaent by any railroad 

. other than Lessea. Leaser will consider further exceptions to this 

seccion on a case by case basis. 

SECTION 4.03 — Upon rsquest of Lessor, on or before the 1st 

day of February of each year following the conmencement of this 

Lease, Lessee shall submit a report, signed by an officer of 

Lessee, certifying the amount and type of traffic originating or 

terminating on the i.eased Premises during the prior calendar year, 

the railroads (if any) with which all or portions of such traffic 

were interchanged, the volume of traffic interchanged with each 

such railroad, and the total amount of rent due and payable for the 

previous calendar year. The rent due from liessee for the Year 

shall be determined by reference to the percentage of the total 
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traffic (as described in Section 4.01, subject to the provisions a t 

Section 4.02) that was interchsnged with Lessor, subject to the 

terms of Se€h:ion 4.04, in accordance with the following schedule: 

. PERCENTAGE OF TRE TOTAL 
TRAFFIC THAT WAS mZER-
CHAXCED WITH LESSOR RENT DUE LESSOR 

100 - 95% $ ' • -0-
94 - 05% SIO,000,000 
84 - 75% $20,000,000 
74 - 65% $20,000,000 
•64 - 55% $30,000,000 
54 - 45% $40,000,000 
44 - 35% $50,000,000 
34 - 25% $60,000,000 
24 - 15% $70,000,000 
14 - 5% $80,000,000 
0 - 4 % $90,000,000 

Lessee shall pay to Leaaor all rent determined to be 

payable purauant to this section 4.03 on or before March let for 

each calendar year following the commaneesient of this Leaae. 

SECTION 4.04 — Rent shall be adjusted each year to reflect 

changes in the Producer Price Index - Flniahed Goods (the "Index**) 

and the amount doe each year shall be determined as follows: 

The Index for the month of December 1992 shell be deemed 

to be t̂ he base iiulex ("Base Index"). Rent shall be adjusted 

annually as of each December thereafter by multiplying the rent 

shown in Section 4.03 by a fraction, the denominator of which is 

the Base Index and the numerator is the Index for the month of 

December in each year. The term "Producers Price Index" shall mean 

ths Producer Price Index - Finishsd Goods (Reference Base 1982 > 

100), published by the United States Department of Labor, Bureau of 

Labor Statistics, or, if the Producer Price index ceases to be 

published, such comparable index or swasure of change in the 

10 



purchasing power of the dollar as nay then be in common usage of 

adjustments In irents. Adjustments so made each December shall be 

^ effective for ths following calendar year. 

SECTION 4.05 — Z.eBsee shall pay all due rent payments, and 

all other payments required by this Lease, te Lessor at 1416 Dodge 

Street, Omaha, Nebraska 68179, Attn: Senior Director of interline 

Marketing, or at such other location or to such other individual AB 

may be designated by Lessor in writing . 

SECTION 4.06 — If Lessee fails to pay any installment of rent 

when due, and such failurs continues for thirty (30) days. Lessee 

. shall pay interest at the rate of 2% over the prliae rate of CNASE 

MAHHATZAH BANK, N.A., its successoirs and assigns, in effect on the 

day the rent was due, which interest shall accrue from the date it 

was due until the dste of xsayment. No such failure to pay any 

Installment will accrue any interest or constitute an Event of 

Default in the event it is determined that no rent was, in fact, 

payable by reason of the provisions of Section 4.03. 

SECTION 4.07— Acceptance by Leaser, its successors, assigns 

or designees of rent or other payments shall not be deemed to-

constitute a waiver of any other provision of this Lease. 

SECTION 4.08 — Upon iraeelpt by Leaaor of the repozrt required 

by section 4.03, Lesaor shall, upon giving at least fifteen (15) 

days' written notice, have the right, at its sole cost and expense, 

to review and audit all of Lessee *s records relating to or forming 

the basis for such report. 

SECTION 4.09 .— As additional security for the payment by 

Lessee co Lessor of any sums of money required hereunder to be paid 

^ by Lessee, it is agreed that in the event Leasee fails, neglects or 

11 
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refuses to timely pay any suns due and owing to Lessor hezn»ander. 

Lessor may use axtĵ  end all suais which it nay collect, from any third 

party and which may, in whole or in part, be payable to Lessee, as 

oh offset against any and all paymants for which Lessee ia 

dellnqusnt. In addition, any suss at any time due and payable to 

Lessee by Lesaor nay also be used fay Lessor and credited to 

Lessor's account to the extent of any delinquent payment owed by 

Lessee to Lessor. Lessee does hereby waive any and all claims, 

dSBiands and csuses of action against Lessor which it may have or 

claim to have as a result of Lessor's use or isqiilementation of the 

provisions of this Section 4.09 ond/er any offset. 

SECTION V 
CONDITIONS PRECEDENT 

As conditions precedent to either party's obligations 

hereunder: 

SECTION 5.01 — Lessor and Lessee shall have received Board of 

Directors' approval for this transaction. 

SECTION 5.02 — There shell not be a u o t k stoppage imminent or 

in effect on the lines of Lessor or any of its affiliated companies 

as a result of the execution and/or implementation of this Lease. 

SECTION 5.03 — Leaaae shall have acquired- the right to 

conduct rail freight service over the Leased Preadses from the 

Interstate Commerce commission, and shall have obtained such 

judicial, adminiatrative agency or other regulatory approvals, 

authorizations or axea^ions as may be necessary to enable it to 

undertake its obligations hereunder. 
i 
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SECnOK 5.04 — Lessor and Lessee s h a l l no t be prevented from 

f u l f i l l i n g t h e i r respective ob l iga t ions under t h i s Lease as a 

r e s u l t of l a g l s l a t i v s , j u d i c i a l or admin i s t r a t ive ac t i on . 

SECTION S.OS — Lessor and Lessee s h a l l execute t r a c k a g e 

r i g h t s agreements between Kansas Ci ty (Naff Yard) and P l e a s a n t 

R i l l , HO and between Diaz Junct ion and Newport,' AR (Leasee o v e r 

Lessor ' s t r a c k s ) solely for t h e pturpose of intsucchange with L e s s o r . 

SECTION 5.06 — Lessee s h a l l not have discovered any c o n t r a c t , 

agreement, award, judgment, t i t l e defec t or condi t ion which would 

prevent Lessee from operat ing a r o i l f r e i g h t operation on t h e 

Leased Prem.lses in subs t an t i a l l y the aama auumer as p r e s e n t l y 

conducted by Lessor. Upon execut ian hereof . Lessor s h a l l make 

ava i lab le f o r Lasaee's inspect ion and review a l l eont rac tx , d e e d s , 

egriaemants and documents pe r t a in ing t o or a f fec t ing t h e Leased 

•Premises. Leesee sha l l no t i fy Lessor i n w r i t i n g within f o r t y - f i v e 

(45) days froSi date of execution hereof whether o r not i t a r ev iew 

of Lessor ' s records and the Leased Pxremises has s a t i s f i e d t h i s 

condition precedent . 

SECTION 5.07 — Lessee and Lessor a r e agreeable ro any 

condit ions which might be imposed by t h e I n t e r s t a t e Commerce 

Cotnmlssion o r other regulaiiory body aa pazx of the auchozrlty 

required t o consuamate th i a t r a n s a c t i o n . 

SECTION VI 
MAIMTEMJWCE 

SECTION 6.01 — During t h e term hereof. Lessee s h a l l ma in ta in 

the Carthage Subdivision main t r ack of the Leased Premises between 

n i lepos ts 643.13 and 259.05 t o Class 3 s t anda rds , ao defined by t h e 

Federal Rai lroad Administration and capable of operating speeds of 
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a t l e a s t 40 oiilea an hour, with the speed r e e t r l c t i o n s in e f f e c t as 

of the date of the Lease as shown in Exhibi t D« All other l e a s e d 

t rack s h a l l be nainta ined t o the c l aas neceesory t o maintain speeds 

as shown in Exhibi t 0 a t Lessee 's own c o s t and expense and ^o a 

standard t h a t i s su f f i c ien t to continue r a i l f re ight s e r v i c e 

commensurate with the needs of the r a i l u s e r s located t h e r e o n . 

Lessor sha l l hava no obl iga t ion under t h e tezms of t h i s Lease t o 

perform any nalntetiance upon, or furnish any mater ia ls f o r t h e 

maintenance of the Leaaad Premises during t h e term hereof. Lessee 

sha l l comply wi th a l l appl icable f ede ra l , s t a t e o r loca l l aws , 

ordinances and regulat ions and s h a l l p r o t e c t t h e Leased Preodses 

againat a l l aneroaehments o r unauthorized u s e s . Lessee s h a l l no t 

apply for any Federal or s t a t e funding f o r - r e h a b i l i t a t i o n or 

maintenance of the Leaaad Premiaea tinleas Lessor provides w r i t t e n 

isonsent to such app l ica t ion . 

SECTION 6.02 — Lessor s h a l l have t he r i g h t t o I n s p e c t t h e 

Leaited Presdses a t o i l reasonable t imes . Lessor s h a l l n o t i f y 

Lessee in w r i t i n g of any def ic ienc iea i n Leaaea*a maintenance 

program and Leasee s h a l l , wi thin n ine ty (90) days of i t s rece ip t : of 

-such not ice , commence neceaaary r e p a i r s and siaintenance and s h a l l 

proceed t o complete same with reasoiudile d i l i g e n c e . Lessee aiay 

relocate awitcrhes and i n d u s t r i a l t racka from one loca t ion on t h e 

Leased premises t:o another loca t ion on t h e Leased Prendses upon 

receiving any necessary and proper r egu la to ry autihority and a f t e r 

ten (10) daya* wr i t t en nocice t o Lesaor. Any r e h a b i l i t a t i o n o r 

reeonstxruction, including but not l imi ted t o t h a t n e c e s s i t a t e d by 

en Act of God, wi l l be the sole r e s p o n s i b i l i t y of Lessee. Such 

maintenance w i l l include any function which Lessor, but f o r t h i s 
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Lease, would be required to perform pursuant te applicable federal, 

state, and municipal laws, ordinances, and regulations. 

SECTION 6.03 — Nothing hsreln ahall preclude Lessee, at its 

sole cost and expense, from maintaining the Leased Premises to a 

standard higher than the minimum herein provided, but Leasee sihall 

not be required hereunder to do eo*. 

SECTION 6.04 — Lessee's maintenance obligations hereunder 

.shall include, but shall not be limited to, highway grade 

crossings, grade crossing signal protection devices, bridges, 

culverts and other structures, and sub-roadbed. Lessee agrees that 

all grade crossings and grade croasing protection devices wll.1 be 

given a high priority in Leaaae's mainteiiance program. 

SECTION 6.05 '— Without the prior written coiuient of Leeaor, 

Lassee will not replace existing track and other track materials 

("Onf") on the Leased Premises with substitute or replacement track 

or 03K having a lighter weight, of lesser quality, or having a 

lower fair siarket value. Such requirement shall alao apply te all 

other facilitiea leaeed hereunder. Any repair or replacement of 

welded rail shall also be welded. Lessee may. make any replacement 

and substitute with any material having the seme or higher weight 

and quality as the materials being replaced, without the prior 

wrirtien consenr of the Lessor, provided that the t#ork being 

performed by the Leasee and the aiateriala being provided by the 

Leasee are aufficient to aieintain the trackage &o the standards set 

fort:h in Secrion 6.01. 

SECTION 6.06 — Subject to Section XII, Lessee will pay, 

satisfy, and discharge all claims or liens for material and labor 

or either of them need, contracted for, or employed by I.essee 

IS 



daring the term of this Lease in any construction, repair. 

maintenance, or removal on the Leased Premises and any improvements 

located * i^ereon, triiether said iaqirovenents are the inraperty of 

Leesor or of Lessee, and Lessee will Indemnify and save harmless 

Lessor from all such claims, liens, or demands whatsoever. 

SECTION VII 
JieCOUNTING AND REPORTING 

SECTION 7.01 — Lessee agrees to furnish to Leeeor such copies 

of reports pertaining to Lessee and the Leased Prudses prepared in 

the normal course of XiOesee's business as Lessor may reasonably 

request and Lessee stay lawfully furnish. Upon request. Lessee will 

deliver to Lessor copies of oil financial statsments showing tJie 

iElnancial condition of Lessee which are furnished by Lessee to tihe 

Interstate Commerce Commission ("ICC"), FRA (pursuant to any 

agreement between FRA end Lessee relating to financial assistance), 

the Securities & Exchange Cosmisslbn ("SEC") or stockholders. All 

such financial atacementa Will be furnished to Leasoz: .at: the eaae 

time as they ore furnished to other pazxies. 

SECTION 7.02 — Irrespective of any obligations of Lessee to 

fiimish financial statements to others, I«ssee shall furnish Lessor 

financial statements prepared in accordance with generally accepted 

accounting principles (which need not be in addition to those 

furnished to others as aforesaid) fairly presenting the financial 

position and results of operation of Leesee as and at the end of 

each fiscal year. Such statements shall be furnished to Lessor 

within nlnery (90) days following the end of each fiscal year. 
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SEcnoii vizx 
MQDIFICATZOWS KHD ZMPROVEMENTS 

SECTION 8.01 — In connec t ion w i t h i t s use of t h e L e a n e d 

Premises, Lessee sha l l have the r i g h t t o remove, r e p l a c e , add t o o r 

r e l ay elements of the Leaaad Premiees i n t he i n t e r e s t of c o s t o r 

operat ing ef f ic iency , provided t h a t a continuous and usable l i n e of 

r a i l r oad between the ten&ini i n e f f ec t on the Commencement Date I s 

maintained. Lessee shal l have the r l ^ t t o apply t he ne t p roceeds 

from salvaged mater ia ls tu> ouintensnce o r improvement of t he Leased 

Preadses; provided tha t ony such ne t proceede not r e inves ted i n t h e 

Leased Premises, sha l l be paid t o Lessor . Improvements t o t h e 

Leased Premises, whether, normal maintenance o r otheinrise, w i l l be 

t r ea t ed as c a p i t a l expenditures o r opera t ing expenses under t h e 

then current r u l e s of tha ICC; and, except a s provided in s e c t i o n 

8*03, such Improvements s h a l l become p e r t of the Laaaed Premises 

and, a t the termination of t h i s Lease , s h a l l be t he p rope r ty of 

Leeaor vmleas ' Leaaor has determined t h a t Z.eBaae may re t ra in 

ownership as provided in sec t ion 8 .03 . 

SECTION 8.02 — The provis ions of Section 8.01 s h a l l a l s o 

apply and govern any work or jaalntenance done by Lessee ptxrsuent t o 

Section VI. On or before February l e t of each ca lendar y e a r . 

Lessee a h a l l provide Lessor with a w r i t t e n stunmary of e l l s a l v a g e 

or other ma te r i a l s rearaved fz»m the Leased Preadsea, the proceeds 

received the re fo r and the manner i n which the proceeds were 

reinvested. Fai lure to e i t h e r r e i n v e s t such proceeds o r pay any 

unreinvested proceeds tio Lessor w i t h i n a lx montha following such 

reporting d a t e s h a l l , a t Les so r ' s s o l e d i s c r e t i o n , c o n s t i t u t e a 

Default hereunder. 
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SSCTION 8.03 — Pritir to s»king cmy improveoumt of the Leased 

PrenlBes to %ihich it desires to rstaln ownerahip. Lessee shell 

notify Lessor of its intsnt to make such Improvement, cuid Its 

diosire to retain ownership thereof, if Lessor determines that an 

iaquKiveaent stay be removed or severed froa the Leesed Premises upon 

termination of thia Leaae without diminishing Lessor's investment 

in ths Leased Premises and wiiihout interfering with the utilization 

of th.9 Leassd Premises as part of an Interstate rail system. Lessor 

will notify Lessee that such inpzrovenent shall be Leaeee's sole 

property and may be removed by Lessee upon termination of this 

Lease subject to Section KV of this Lease. Regardless of eventual 

ownership. Lessee shall notify Lessor prior to making . any 

siibstantial improvement or stodifleatlon of the Leased Premises 

costing in excess of $25,000. 

SECTION 8.04 — Leaaae nay from time to time establish, 

relocate or remove sidetracks or Industrial spur tracks on the 

Leased Premises after Lessee obtains any necessary regulatory 

authority. Lessor shall have no obligation to bear any cost of 

materials, construction or maintenance of said industrial spur 

tracks. That portion of any such aptxr iirack which is located upon 

- the Leased Premises ahall become part of the Leaeed Premises and, 

upon tezadnation of t:hi8 Leaee, t;he property of Lessor. Any 

industry track agreement executed by Lessee shall first be 

submitted to Lessor for written approval, which shall not 

unreasonably be withheld. All Industry track agreements, 

regardless of duration, shall contain proviaions indemnifying 

Lessor and holding it hansless from all liability in connection 

with Che construction, maintenance or operation thereof. 
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SECTION ZX 
REPRESENTATIONS AND WARRANTIES 

SECTION 9.01 — Lessor represents and warrants that: 

(a) It has full statutory power and authority to enter Into 

this Lease and to carry out the obligations of Lessor hereunder. 

(b) Its execution of end perf orsiance under this Lease do not 

violate any stalnxte, rule, regulation, order, writ, injunction or 

decree of any courts ailBinlstrative agency or governmental body. 

SECTION 9.02 — Lessee repreeents and warrants that: 

(a) It is a corporation duly organized, validly existing, 4uid 

in good standing under the laws of the state of Kansas and Is 

qualified to do business in the States of Arkansas, Missouri and 

Kansas. 

(b) It has full power and authority to enter into this Lease, 

and,. subject to necessary judicial and regulatory authority, to 

carry out its obligatioiui hereunder. 

(e) Upon expiration of the original or any extended term of 

this Lease or upon termination hereof by Leaaor purauant: to 

Section XV, Lessee will bear any and all costs of protection of Its 

current or future employees, including former employees of LeBS.or 

that may be o a p l a y d by Ijessee, arising from any labor protective 

conditions isqtosed by the ICC. any other regulatory agency or 

Statuce as a reault of Leaaae *s leaae or operation of the Leased 

Premises and any related agreements or arrangements, or arising a n 

a result of the tersdnetion of this Lease. Nothing contained 

herein is intended to be for the benefit of any such employee nor 

should dny employee be considered s third party beneficiary 

hereunder. Nothing in this Lease shall ba construed as an 
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assumption by Lessee of eny obligations to Leesor*s current or 

former employees undsr collective bargaining or ot:her agreements. 

t:hat may exist or have existed between Lessor and its employees, or 

any of them. 

SECTION X 
OBLIGATIONS OF THE PARTIES 

SECTION 10.01 — During the term hereof. Lessee will pay all 

bills for water, sewer, gas and electric service tio the Leased 

Presdses. If Leesor is required to, or does' psy, any such bills. 

Lessee will promptly reimburse Lessor upon receipt of a bill or 

bills therefor. If the Leased Premises are not billed separately 

but OS a part of a larger tract or parcel. Lessee shall pay that 

portd.on of such bills os is attributable to usage on or in 

connection with 1:he Leaaad Preadsea. 

SECTION 10.02 — During the term of lihe Ifease, Leesee will 

comply wil:h -all applicable federal, state end nnxniclpal laws, 

ordinances, and regulations. 

siECTION 10.03 — During the term of the Lease, Lessee will 

' comply with all federal, state, and local lawa, rulea, regulations, 

and ordinances controlling air, water, noise, hazardous waste, 

solid waste, and other pollution or relating to the storage, 

transport, release, or disposal of hazairdous mat:erials, substances, 

waste, or other pollutants. Except to the extent that such 

activities are the zresponsibllity of the J^BBor under 

Section 10.04, Lessee at it» own expense .will stake all 

modifications, repairs, or additions to the Leesed Premises, 

install and bear t:he expense of any and all structures, devices, or 

equipment, and implement and bear ths expense of any remedial 
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action which may be required under any such laws, rules, 

regulationa, ordinances, or judgments. During the term of this 

Lease, Lessee will not dlspoae of any wastea of any kind, whether 

hazardous or not, on the Leased Presdees. 

SECTION 10.04 -r Lessee assuaaes the risk of and agrees to 

indsmnlfy and hold Lessor haradess, and to defend Lessor against 

end from any claiias, costs, liabilities, expenses (including 

without iimitatlon court costs and attomaya' fees), or demands of 

whatsosyer nature or source for any contamination or Environmental 

Problems, latent or obvious, discovered or iindiscovered. In the 

real and chattel property to be conveyed hereunder; for personal 

Injtiry to or death of jiersons whoawoaver (including wlthont 

lisdtation aaiployees, agents or contractors of Lessor, Lessee, or 

eny third party), or propeirty dosmge or destruction of whatsoever 

nature (including without limitation property of Zjessor or Lessee, 

or property in Lessee's care, custody, or cont:rol, aiut third perty 

propercy), where such contamination, Enviroiuaental Problems, Injury 

or damage arise out of acts, omissions or events occurring on the 

Leased Prendses after the Commencement Date. Leesor essusias the 

risk of and agrees to Indemnify and hold Lessee harmless, and to 

defend Lessee against and from any claims, costs, liabilities, 

expenses (including without limitation court costs and attomey 

fees), or deaiands of whatsoever nature or source for any 

contamination or Environaiental Problems, latent or obvious, 

discovered or undiscovered, in the real and chattel property to be 

conveyed hereunder, for personal injury to or death of persona 

whomsoever (including without limitation employees, agents or 

^ contractors of Lessor, Leaaee or any third party) or property 
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dssiage or destruction of whatsoever nature (including without 

limitation pzopeixy of Lessor or Lessee, or property in its or 

their care, custody or control, and thdLrd party property) where 

such contasidLnation, Environmental Problsms, Injury or damage <url8e 

out of acts, omissions or events oceurrltig on the Leeeed PresuLses 

prior to t:he Cosmencement Date, provided, however, Leesee has the 

burden of proving such contsainstion, Environaiential Probleots, 

Injury or damage arose out of such pre-commencement Date acts, 

omission or events. 

"Environmental Problaaa** means any cause or action under 

t:he federal Coaqprehenaiva Envlronamntuil Raapoxise Coaipeneation and 

Liability Act of 1980 (as amended) and any cauae or action arising 

from similar federal, state or local isglslatibn or other rules of 

law, and private causss of action of whatsver nature which arise 

from environatantal damage, contamination, toxic wastes or slsillar 

.causes. 

If Lessor's indemnification of Lessee for such 

contoaiinatlon or Environmental Problems becames effective. Lessor 

has the right to assume sole control of end/or iaiplement any order, 

demand, plan or request, or defend against any cause of action of 

whatever nature using legal and technical counsel of its choosing. 

SECTION 10.05 — Lessee will pros^itly furnish Lessor written 

notice of any and all (i) relenees of hszardous wastes or 

substances of which it becomea aware which occur during the term of 

this Lease whenever such releasee are required to be reported to 

any federal, state, or local authority, and (ii) alleged water or 

air permit condition violations, and (ill) any notification 

received by Lessee alleging any violation of any state, federal or 
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local ststnte, ordinance, ruling, order or regulation pertainln.g to 

envlroxusental protection and/or hazardous material, handling 

transportation or storage. To the extent practicable, such written 

notice will Identify the substance releases, the emotint released, 

and the awaeures undertaken to dean up and reouve the rele&eed 

materiel and any contnadnated soil or water, will identify the 

nature and extcuit of the alleged violation aixl the emesures taken 

to eliminate the violeiiion, and will certify that Lessee has 

'.co8q>lied with all applicable regulations, orders, judgments or 

decrees in connection therewith, or . the date by which stieh 

compliance is expected. Leesee will also provide Lessor wli;h 

copies of any and all reports made to eny governmental agency which 

relate to such releeees or such alleged violations during the term 

of this Leaee. 

SECTION 10.06 — During the term of this Lease, Lessor will 

•have the right to enter the Leaaad Preaiisea for the purpose of 

inspecting the Leased Presdees tio ensure compliance with the 

'requirement's of this Leaae. If Leesor detects any violation, 

including any contamination of the Leased prssdses which it deems 

to be the responsibility of Lessee under this Section X, Lessor 

will notify Lessee of the violation. Upon receipt of such notice 

Lessee will take iBuediate steps t n eliminate the violation or 

remove the contamination to the satisfaction of any govemaienral 

agency with jtxrisdiction over the subject matter of the violation. 

Should Lessee inadequately remedy or fail to elisdhate the 

violation. Lessor or its representative will have the rl^t, but 

not the obligation, to enter the Leased Premises and to take 
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tfhatsver c o r r e c t i v e addon Lessor deems necessary t o e l i a d n a t e t h e 

v i o l a t i o n , a t t he aole eiqiense of I,essse. 

SECTION 10.07 — Regardless of any aequiescsnce by L e s s o r , 

Lessee w i l l (1) indemnify and hold harmless Leeeor and i t s 

o f f i c e r s , egants , esployeee, l e s s o r s , p a r s n t c o r p o r a t i o n , 

s u b s i d i a r l s s , a f f i l i a t e s , successors , and a s s igns from a l l 

l i a b i l i t y , c o s t s , expenses, f i n e s , dr pena l t i e s r e e u l t i n g from any 

v l o l e t i o n of any federa l , s t a t e , o r l oca l law, r u l e , r e g u l a t i o n , o r 

ordinance con t ro l l i ng a i r , wa te r , no ise , hezerdoue wasi:e, s o l i d 

was te , or oi:her po l lu t ion o r r s l s t i n g t o t:he s t o r a g e , txnuutport, 

r e l e a s e , o r d isposa l of hazardous ma te r i a l s , subs tancas , was t e s , or 

o t h e r po l lu t sn te a r i s i n g ou t of Z.eaaee*a opera t ion of t he Leased 

Preadses and from'any v io l a t i ona of t h i s Section K, (11) xmimburae 

Lessor and i t s o f f i c e r s , a g e n t s , employees, l e s s o r s , p a r e n t 

corporat ion, aubs ld ie r iea , a f f l l l a t e a , auccaasoirs, and a s s igns fo r 

a l l costs and expenaas -incurred by Leaaor or i t a o f f i c e r s , agentia, 

es^loyees , l e s s o r s , parent co rpora t ion , s u b s i d i a r i e s , a f f i l i a t e s , 

successors , and assigns i n e l iodnat ing or reatedylng such 

v i o l a t i o n s , po l lu t ion , or contaminacion, and ( i l l ) reimburse and 

hold hainoleas Leesor and i t s o f f i c e r s , agents , employees, l e s s o r s , 

psrenc corporat ion, s u b s i d i a r i e s , a f f i l i a t e s , successors , and 

assigns from any and a l l e o a t » , expenses, a t t o r n e y a ' f e e s , and 

p e n a l t i e s , f i nes , o r c i v i l judgment's sought o r obtained a g a i n s t 

Lessor or i t s o f f i ce r s , agen t s , employees, l e s s o r s , p a r e n t 

eoirporation, s u b s i d i a r i e s , a f f i l i a t e s , successors , and ass igns as 

a r e su l t of Lessee 's lease and opera t ion of the Leased Presdses o r 

any release or d isposal of any hazardous m a t e r i a l , subs tance , 

waste, or ot:har po l lu t an t on to o r i n to the ground o r in to the wa te r 
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or air from or upon the Leased Premises during the term of this 

Lease; PROVIDED, HOffEVER, that Lessee shall have no obligation or 

liability whare such release or disposal is attributable to acts or 

omissions of Lessor, its agents, eaiployees or third parties acting 

under Lessor's authority. 

Leesee waives end will not assert as a defense against 

'Leesor any statute of limitations applicable to any controversy or 

dispute arising under this Section K, end Leesee will not raise or 

plead a statute of limitations defense against Lessor or Its 

lessors in any action arising out of Lessee's failure to cosiply 

with this Section X. 

SECTION XI 
EMINENT DOMAIN 

SECTION 11.01 — In the event, that at any time during the term 

of this Lease tihe whole or axiy part of the Leeaed Premlsss shall be 

taken by any lawful, power by t:he exercise of the right of esu.nent 

domain for any public or quasi-public purpose the following 

provlsiona shall be applicable: 

SECTION 11.02 — If such proceeding shall result in the taking 

. Of the whole or a portion of the Leaeed Premiaea which materially 

interferes with Leasee'a uae of the Leased Pxrenisee for railroad 

purposea, Leaaee shall have the right, upon written notice to 

Leaaor, to t:arminat:e tUiis Lease in ita entirety. In that event, 

and subject, to any necessary regulatory approvala or exea^tlons, 

this Lease ahall terminate and expire on the date title to the 

Leaaed Premiaea vests in the condemning authority, and the rent and 

other suais or charges provided in this Lease shall be adjusted as 

of the date of such vesting. 
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SECTION 11.03 — If such procssding shall result in t:he taking 

of less than ell of the Leased Premiees which does not axaterlally 

interfere with Lessee's use of the Ziessed Premises for ra.llroad 

purposes,, than the Lease shall continue for the balance of its term 

as to the part of the Leased Presdees remaining, wii;hottt any 

reduction, abatement or effect upon the rant or any other sum or 

charge to be paid fay the Lessee under the provisions of this Liease. 

SECTION 11.04 — Except es at:herwise expressly provided in 

- 1:his Section, Lessor shall be entitled to any end all funds payable 

for the tot;al or partial taking of the Leased Premises without any 

participation by X<sssee; provided, however, that nothing contained 

hereiix shall be const;rued to preclude Lessee from prosecuting any 

claim directly against t h e condemning attt:horlty for loss of its 

business or for the value of its' leasehold eetate. 

SECTION 11.05 — Each party shall provide proiapt notice to the 

other party of any eminent domain procaeding involving the £>eased 

Pxreadses. Each party shall be entitled to participate in any such 

proceeding, at its own expense, and to consult with the other 

party, its attorneya, and expazrtB. Leaaae and Leaaor shall aiake. 

all reasonable efforts to cooperate with each other in 1:he defense 

of such jpsroceedings end to use their best: efforts to ensure 

Lessee's continued ability to uae the Leased Premises for the 

conduct of freight railroad operations. 

SECTION XII 
INSURANCE AND INDEMNIFICATION 

SECTION 12.01 — Except where the sole proximate cause of any 
j 

injury, ̂ death, loss or damage ia the negligence of Leesor, its 

agents or employees. Lessee shall protect, defend, hold harmless, 
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end Indemnify Lessor from end against any and all liability, 

e^ense, cost, claim or suit, including attorney's fees, incurred 

by.or asseesed sgaiiuit Lessor, its agents, ssrvsnts, affi.liated 

cexapanies and its stieeessbrs and assigns on account of injuries, 

death, or propeirty loss or damage arising from Lessee's use, 

operation or amintenonce of the Leased Presleee, it also being ths 

intent of t:he parties that Lessee shall Indemnify Leesor £ar any 

negligenca on Lessor's part which may contribute to any auch 

injury, death, loss or damage; PROVIOSO, HOWEVER, that a U 

llabilll:y, including liability for any Injury, death, lose, or 

damages arising in connection with toxic waste or environsutntal 

• conditions shall be governed fay t:ha provisions of Section 10.04 

hereof. 

SECTION 12.02 — Notwithstanding the provisions of 

section 12.01, Lessee will be absolutely responsible for and will 

indemnify, defend end ssve harmless Lessor and its officers, 

agent's, employees, affiliates, succsssors, end assigns from all 

liability, claims, penalties, fines, expenses, dsmages, and costs, 

including attorney's fees, arising from Lessee's violation of or 

from its failure to comply with any provisions of this Lease, 

regardless of whet:her contributed to by any negligence of Lessor or 

its officers, agents, enqiloyees. or affiliates, but not If due 

solely to the gross negligence of Lessor, its officers, agents, 

empleyeee or affiliatea. 

SECTION 12.03 — Lessee shall, at its own sole coat and 

eicpense, procure the following kinds of izisurance for the term of 

tihis agreement commencing as of tha date of Closing and promptly 

pay when due all premiums for that insurance. Upon the failure of 
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Lessee to laalntain insurance as provided herein, Leesor shall have 

the right, after giving Leesee ten days written notice, to obtain 

• Buch insurance and Leasee shall proaiptly reimburse Leesor for t:hat 

expense. The following siininum insurance coverage ehall be kept In 

force during the term of this Agrsement: 

Comprehensive Railroad Liability insurance providing 
bodily Injury, including death, personal Injury and 
.property damage coverage with a cosAlned single limit of 
-at least $10,000,000 each occurrence or claim and a 
general aggregete Unit of at- least $10,000,000. This 
insurance shall contain Broad Form Cantractual Ll ahillty 
covering the indemnity provisions contained in this Lease 
(150 Form GL 24 14 or equivalent), ssverablllty of 
Interests and name Lessor as an additional Inaured with 
respect te all liabilities arising out of Lesses's 
obligation to Leesor in the Leaee. If coverage is 
pttrchased on a "claims made" basis it shall provide for 
at leoet a three (3) year extended reporting or discovery 
period, which ahall be Invoked ehould insunince - covering 
the tisut period of tdtde Leaae be canceled unlees replaced 
with a policy contaiidng the same Retro Anniversary.Date, 
as the policy being replaced. 

SECTION 12.04 — Lsssoe werrants that this Lease has been 

reviewed with its . insuroncs agent(s)/broker(s) .end the 

agent(s)/bixiker(s) has been Instructed to procure the insurance 

coverage required herein and name Lessor as additional insured with 

respect to all liabilities arising out of Lessee's obligation to 

liSBsor. 

SECTION 12.05 — Lessee shall furnish to Lessor certiflcate(8) 

of inaurance evidencing the required coverage end endorsement(s) 

and upon request & certified duplicate origitial of any of those 

policies. The insurance eoaqiany(iea) iaauing auch policy (lea) 

ahall notify Lesaor in writing of any material alteracion including 

any change in the retroactive date in any "claims smde" policies or 

substantiai reduction of aggxregate limita, if such limits apply, or 

' cancellation thereof at least thirty (30) days prior thereto. 
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SECTZQK 12.06 — The insurance policy (lea) shall be written by 

a reputable insurance company or coicqumies acceptable to Leesor or 

with a current Best's Insurance Guide Rating of B and class X or 

better. Such insurancs company shall be authorized to transact 

business In the States of Arkansas, Missouri and Kansas. 

SECTZCm 12.07 — Insurance coverage provided in the emounts 

set forth herein shall not be construed to otherwise relieve Lessee 

frpa liability hereunder in excess of such coverage, nor shall it 

preclude Lessee from taking sttch other action as is available to it 

under any other provision of this Agreeauint or otherwise in law. 

SECTION 12.08 — The limits of liabilitry rsquired under 

Section 12.03 shall be increased every five (5) years during the 

term hereof and any extended term, based on any increases or 

'decreases in the Producer Price Index, or any successor index, in 

the some manner aa rent adjustments are calculated ptumuunt to 

Section 4..04. 

SECTION XIII 
TIOCES 

SECTION 13i01 — It is understcod end agreed that Leasee shall 

pay all taxes and assasamentSt general and apaclal or otherwise 

which may be levied, assessed or imposed upon tihe Leased Premises 

during the Lease Term. Lessee shall pay such taxes and assessmsnts 

directly to the taxing authorities on or before the due date, but 

reseirves the right to contest any tax or assessment, in good faith, 

by appxropriate proceeding, as it may deem necessary or appropriate. 

SECTION 13.02 — Lessee shall be liable for and pay all 

special assessments and/or taxes levied against the Leased Premises 
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OS may be i n p o s s d by any t a x i n g j u r i s d i c t i o n having a u t h o r i t y l i t 

t h e p r e s d s e s . 

SECTION 13.03 — Real p r o p e r t y ad valorwn t a x e s , feee and 

S p e c i a l a s s e s s m s n t s , i f any, s h a l l be p r o r a t e d between L e s s o r and 

Lessee a s of January 1, 1993. Les see s h a l l be r e s p o n s i b l e f o r 

paying any and a l l such t a x e s , f eee o r assessments a c c r u i n g a f t e r 

J a n u a r y 1 , 1 9 9 3 . 

SECTION XIV 
EASEHEHTS. LEASES JWD LICENSES 

SECTION 14 .01 — Lessor covenan t s and agrees t o pay t o t h e 

Lessee a p o r t i o n of t h e revenues c o l l e c t e d by Lessor from u s e of 

t h e Leaeed Preadses pursuan t t o any eesesMmt, l e e s e ( e x c l u d i n g 

l e a s e s of t r a c k a g e ] o r l i c e n s e ( e x c l u d i n g l i c e n s e s of t r a c k a g e ) 

. a f f e c t i n g t h e l u e of t h s Leaaed Premises ( h s r e i n a f t e r r e f e r r e d tu> 

as "Lessor Agreements") . The payment t o be pa id by L e s s o r i n 

connec t ion w i t h t h i s p r o v i s i o n w i l l be f i f t y p e r c e n t (50%) o f a l l 

sasiunts b i l l e d (as adjus ted f o r t h e d i f f e r e n c e between b i l l i n g s and 

c o l l e c t i o n s f o r p r i o r p e r i o d s ) by Les so r p u r s u a n t t o L e s s o r 

Agreements payab le semi -annua l ly i n a r r e a r s on J anua ry 3 1 and 

J u l y 31 of each y e a r . Lessee s h a l l n o t r e c e i v e any amounts p a i d t o 

Lessor for p r e p a r a t i o n fees and f o r s e r v i c e s performed by L e e s o r 

pursuan t t o S e c t i o n 14 .03 . At i t s d i s c r e t i o n . Lessor suiy e n t e r 

i n t o new Z«essor Agreements a p p l i c a b l e t o t h e Leased P r e m i s e s 

wi thou t L e s s e e ' s consen t . Leaaee a h a l l n o t i f y Les so r o f any 

a t t empt t o l o c a t e new cus tomers on t:he Leased P r e a d s e s , i n c l u d i n g 

. t h e l o c a t i o n o f the p o s s i b l e new c u s t o m e r s . I f Lessor d e s i r e s t o 

l e a se t h e seme p o r t i o n of t h e Leased P r e m i s e s , Lessor s h a l l p r o v i d e 

t o Lessee, t h i r t y (30) d a y s ' advance n o t i c e of t h a t i n t e n t . 
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Nothing in this Lsase ehall prevent Lessor from selling 

eny portion or portioiui of the Leaaed Premises which is or are 

located bsyond 50 feet of the eenterline of any branch or autin line 

track, including areaa of any station ground provided auch areas 

are not being used in connection with Lessee's rail freight 

operatioi». .All proceeds from such real estai:e sales shall accrue 

solely to Leesor and Lessee shall either execute an amendment to 

this x.ease which deletes any eueh sale property from the 

description and teras hereof, or shall execute any other document 

reasonably necessary txt remove the eneuaisrance of this Leese from 

such property. 

SECTION 14.02 - The revenues collected by Lessor deacrlbed in 

section 14.01 shall not be prorated as of the Commencement Date. 

Lessor shall be entitled to receive end retain all payments due and 

payable prior to the Comatencement Date whether payable in advance 

or in arrears. If Leasee is- not in default luuler this Agreement, 

Lessee will receive revenuea due and payable prior to termination 

hereof. 

SECTION 14.03 - From and after the Comatencement Daze, Lessor 

will aianage all Lesaor Agreements. From and after the Co8mxenc«kment 

Date, Leaaee will nuuiage all agraementa, other than Lessor 

Agraements, applicable to the Leaaed Preadses (hereiimftar referred 

as "Lessee Agreements"). Lessee shall doctuaent all of such Leasee 

Agreenentis ualng standardized forma prepared and approved by Leesor 

in accordance with Lessor's policiea concerning hazardous materials 

storage and handling and engineering standards. Leseee shall not 

execute or deliver any Leaaee Agreement, including any renewal, 

w rermination or cancellation thereof, which deviates from Leeeor*s 
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standard forms, engineering standards or operating instructions 

without first receiving the %irltten concurrence of Lessor. 

Lessor's concurrence or non-concurrence (as the case may be) shall 

be delivered to Lessee within thirty (30) days of Lessee's t/rltten 

request therefore. 

All preparation fees and all expenses billed by Lessor 

applicable to the Lessor Agreements shall be retained by Lsaaor. 

All preparation fees and expenses billed by Lessee applicable to 

.the Lessee Agreements shall be ret;ained by Leasse. 

SECTION 14.04 - Lessee shall not execute any Leeeee Agreements 

affecting the Leaaed Preaiaes having a. term extending beyond the 

• iidtial term of tlila X.eaae (or beyond any given extended term-which 

may be in effect at the tiste of execution) wildiout eecuring 

Leaaor* s express written consent. 

Cancellation of any Lessee Agreeaient for any reason 

during the term of this Lease must be approved, in advance and in 

%rriting, by Lessor. This approval or non-approval (as the case may 

be) shall be forwarded to Lessee within thirty (30) days of 

. Lessee's request therefore. 

SECTION 14.05 - Lessee shall csrafully supervise the use of 

the Leased Premises by any third party to ensure that the value of 

the Leased Premises is not: diminished by reaaon of such uae. In 

particular, Lassee ahall eitsiure that (1). all uses of the Leased 

Premises are purauant to appropriate docuatentation and that all 

unauthorized uae is either covered by agreement or promptly removed 

from the Leaaed Premisea; (11) no uae is permitted which cotild 

jeopainlize the value of the Leaaed Preadses and that Lessee 

Agreements for storage or handling of hazardous materials ore 
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s t r i c t l y I n conformity wi th Lesaor*s p o l i c i e s ; and (111) upon t h e 

1:erminatlon of any Lsssee AgreesMnt for any reason irtiatsoever, t he 

Leased Preadses ors c leared and res to red as requi red by the t e rms 

of t h e Lesaee Agresmsnts. In add i t ion , i f the unauthorized u s e i s 

of a type which would be covered by a Leaaor Agreement, L e s s s e 

s h a l l promptly bring the unauthorized lue t o Les so r ' s a t t e n t i o n . 

SECTION 14.06 - Lessor reserves t h s exclusive r i g h t t o g r a n t 

easements o r other oceupationa by coal s l u r r y p i p e l i n e s , o r f i b e r 

o p t i c or o t h e r communication systems or s ignboards. Any r e q u e s t s 

f o r auch peradts or easements s h a l l be r e fe r red t o Lessor for 

appropr ia te a'ci:ion. Lessor w i l l give a t l e a s t t h i r t y (30) days 

noi:lce to Leesee p r io r t o ' i n i t i a t i o n of any easements o r o t h o r 

occupations pursuant t o tihis s e c t i o n . Revenues from t h e g r a n t i n g 

by Lessor of thoss agreeautnts s h a l l accrue so l e ly t o Lessor . 

SECTION 14.07 - As soon as reasonably p r a c t i c a b l e a f t e r the 

Commencement Date, Lessor s h a l l assign t o Lessee a l l Lessee 

Agreements affect ing t he Leaaed Premises and Lessee s h e l l asstuae 

Lessor ' s d u t i e s and ob l iga t ions thereunder. 

SECTION XV 
TERMINATION 

SECTION 15.01 — T h i s Leaee laay be t e rmina t ed a s fo l lowst : 

(a) By Lessee o r L e s s o r : 

1 . on or a t any t i m e p r i o r t o t h e cosmencement D a t e i f 

any subs t an t ive condi t ion unacceptable t o Lessee or 

to Lessor i s imposed in the r egu la to ry approvals 

or exemptions contemplated by Sect ion V of t h i s 

I Lease for Les see ' s lease and opera t ion of the 

t.ea8ed Premises; 
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2. upon the occurrence -of an Event of Default as 

provided in. Section XIX; 

3. upon thirty (30) daya' notice t»» Lessee, as a 

consequence of an uninterrupted ebandonnent or 

discontinuance of operations, as tdie case may be, 

for six (6) months by Lessee over any line segment 

of the Leased Presdees (other then an 

ineonsequentisl ebandensmnt or discontdnusnce not 

affecting rail service generally over the Line) 

other then by reason of an event of force amleure, 

a lawful embargo, or changes in the deatsnd for 

eervice; or 

4. upon thirty (30) dsys* notice to Leaaor, -following 

Leasee's ab1»lning all neeesaary regulatory 

approvals or axeiq;ttions to peradt Lessee to abandon 
4 

or discontinue rail operations; 

(b) By Lessor if Leaaae falls to provide a core aervice of 

alx (6) days per week to customers located between and including 

Diaz Junction and Guion, Arkansas, FROVZDED, HOWEVER, that Lessee 

shall have this obligation only if (1) volume on the Diaz Junctlon-

Gtiion line (excluding uxdt coal tralna) in any three (3) month 

period is at. least eighty percent (80%) of the 1991 voltime divided 

by 4 and (11) such cora service of six (6) days per week was 

requested by any customer located adjacent to tihe Diaz Junctlon-

Gttion line and Leasee failed to provide auch aervice. 

Lessee's failure to maintain six (6) day x}er week service 

on the Diaz Junctlon-Guion portion of ths Leased Premises will 

subject Lessee to being placed on probationary status by Lessor 
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pursusnt to written notice froa Lessor, for a period of two (2) 

months commencing no earlier than two (2) weeks after the date of 

the notice from Leesor. If Lessee fails to both restore six (6) 

day per week aervice by the time of coamenceaient of the 

probationary period and iBaintain such service tihroughout the 

probationary period. Lessor, at its option, may tersdnate Lessee's 

leese of tha Diaz Juncmion-Gulon portion of the Leased Premises 

effective on or after three (3) months* %fritten notice te Lessee 

and Lessor then may again begin operation over the Diaz Junetlon-

Gdion portion of the Leased Presdses. Leesee agrees to permit 

lessor's immediate operation over the Diaz Juunction-Guion portion 

of the Leased Prentlses at no charge to Leaaor to permit Le88or*8 

service to cuetoaters during the period between the dat::e of Lessor's 

written notdce of tezadnation of the Lease and the date of Lessor's 

octixal rspossession of the Diaz Junctlon-Guion portion of the 

Leased Presdses. Lessor shall- not exercise its rights hereunder if 

Lessor agrees with Lessea t h a t . Lessee's-failure to provide eix (6) 

day per week aervice was due to a bona fide force BIB j euro condition 

resulting from Act's of God, war, inaurrection or any like oauae 

beyond Leseee*a conzrol. The provisions of this Section ehall not 

apply to Lessee* 8 operation over Lessor's Pf elf far Spur, -and Leasee 

shall not be required to provide six (6) day per week ieiervica over 

the Pf elf far Spur. 

(c) By Leaaor pursuant t.o section XIX. 

(d) By Lessee in the event Lessor is no longer able txt 

Interchange traffic with the Leasee at Xansaa City, MO or Newpozrt, 

AR, or at on alternate location aatiafactory to both Lesaee and 

Lessor. 
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(e) In the event that within 365 days after Commencement Date 

(1) any of Lessor's labor organizations cause e work stoppage as a 

result of this Lease and Lessor is unable to negotiate a 

satisfactory resolution with the organization or (ii) conditions 

unacceptable to Lessor are isqiosed by the Interstate Co&naerce 

commission or a court or other body. Lessor shall have the right, 

anytime within such 365 day period, to terminate this Lease by 

giving thirty (30) days' written notice to Lessee. In such .evsnt 

Lessee shall deliver possession of the Leased Presdses vo Lsssor on 

such 30th day, subject to all iiecessary prior regulatory approvals 

or exemptions, and Lessee shall cosily with the provisions of 

Seczion 'XV within such thirty (30) day period. In the event Ẑ eaaor 

exercises' this right of termination, it will pay Lessee a eua equal 

-to tha t a t A l of the Verified Costis incurred by Lessee in 

commencement of operatione on the Line, stdsject to a waxlstum of 

$250,000. "Verified Costs'* shall mean costs incurred in purchases 

of tangibles such as, but not limited to, capital iaiprovements, 

computers and office and real property, title to which shall paas 

to Lessor in the event of a termination as provided for hereunder. 

Thereafter, Lessor will give Lessee the right of first refusal to 

lease the Leased Premises, exercisable within one year following 

. Lessor's notice to Lessee, on the some terms aa set forth in this 

Lease, provided the conditions %#hich caused termination p\irsuant to 

this Section 15.01(d) have, in Leaaor* a sole opinion, been 

remedied. 

(f) By Leaaor or Lessee, by giving 30 daya' written notice to 

the other party, in the event a court or ocher body dateradnea that 
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all or any of the provisions of Section IV are unlawful or 

otharwiae unenforceable. 

SECTION 15.02 — In the event of termination as provided in 

section 15.01 above, future rental shall bs abated as of the date 

Lessee ceasea operation and no equity in title ahall be deemed to 

have been accumulated by Leasee except as provided in section B.03. 

Lessse shall be liable for, and pay to Lessor, cai rent accruing 

prior to the date of such termination. 

SECTION 15.03 — In the event this Lease le terminated. Lessee 

shell coopsrste with Lessor snd/or its deelgnee in obtaining 

operating rights equivalent to tfaoee enjoyed by Lessee. Lessee 

shall assign all Leasee agreements af f ecrting the Leaeed Preadses to 

.Lessor. 

SECTION 15.04 — In the event of termittatlon of this Lease, 

Lessee shall vacate the Leased Pmsises in an orderly manner. Upon 

any termination reeulting from, an Event of Default by Lessee, 

. Lessor or its designee may immediately re-enter and take posseeslon 

of the Leased Premises by providing written notice to Lessee that 

this Lease hsa been terminated. Upon any termination resulting 

from an Event of Default, Lessor may immediately easign this Lease 

to a new leseee and that leaaee loay immediately begin operation 

over the Leaaed Premiaea pursuant to the terma of thia Lease. 

Lessor or its designee at Leaaor's discretion may immediately begin 

operation over the Leased Premises if Lessee ceases operation on 

the Leased Premises. 

SECTION IS.05 — Upon any tenalnation of this Lease, Lessee 

agrees to make available for sixty (60) days thereafter, without 

^ chairge, any improvements thereon which it may own or hold under 
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leaae (pursuant to Section 8^03 or otherwise) to lessor or its 

designee for txse in rail freight service. For an additional period 

of sixty (60) days, Lsssor or its designee may puirchaee such 

improvements at market value less Lessee's cost of removal; 

PBOVIDED, HOWEVER, that if Lessse receives and is willing to accept 

a bona fide offer to purchase any auch improvemant(s). Lessee shall 

notify Lessor and Lessor shall have the right to purchase the said 

improvement for the some price offered to Lessee within fifteen 

{15> days' of Lessor's receipt of such notice. 

SECTION 15.06 — Within thirty (30) days of receipt by Lessee 

of Lessor's notice of termiimtion, or Leeeee*a notice to Lessor of 

.t»nainatian, as pirevldsd for sbove, Z,essee shell file any and all 

rsquired applications or filings with the ICC or other body 

req^esting and sscuring authority to abandon and cease operatione 

over the Leeaed Premises. In the event Leesee falls, refuses or 

nsglects to take such action or fails to diligently pursue same to 

conclusion. Lessee agrees to pay to Lessor, as liquidated damagas, 

the sum of $1 million par month for each month during the first 

year or poirtion thereof following such failure, refusal or neglect; 

$2 million per month dttring the aecond such year: $5 adllion per 

awnth during the third such year: and $10 million for every month 

thereafter. ̂  In the event of termination of this Agreement, Lessee 

shall assign all agreements affecting the Leaaed Premises to 

Lessor. 

If Lessor terndnates this Lease as a result of the 

inposition by the ICC of any conditions or restrictions which will 

result in expenses, losses or deatages to Lessor, Lessee may agree, 

in lieu of termination, and upon consent of Lessor, which consent 
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shell not be unreasonably withheld, to indemnify, reimburse and 

hold Lessor harmless from and againat all such expenses, costs and 

damages for the duration of this Lease. 

SECTZON XVI 
COMPLIANCE WITH LAW 

SECTION 16.01 — Lessee agrees to comply with all provisions 

of low, and Lessea will not knowingly do, or permit to be done, 

upon or about the Leaeed Preadeee, anything forbidden by law or 

ordinances. Lessee fttrther agrees to use its best efforts to 

secure all necessary governmental authority for Its operation on 

the Leased Premises. 

SECTION XVII 
FORCE MAJEURE 

SECTZON 17.01 — Lessee shell have no obligation to operate 

over any portion of the Leased Preadsea aa to which it is xiravented 

from operating by Aet:s of God, public authority, atrikee, riots, 

labor disputes, or any cause beyond Its control; PROVIDED, HOWEVER, 

Leasee shall use its best efforts to take whatever action ia 

necessary or appropriate to be able to reatxaie its operations. In 

• the event of dasuiga or destruction caused by an Aet of God, Lesaee 

shall coaaence repairs within 10 days of the occurrence causing 

seme and shall pursue auch repairs with reasonable diligence. 

SECTION 17.02 — In the event the cost of such repairs are 

such that Lessee will be txnable co recover or recoup auch costs 

within a reasonable period of tisie. not leas than seven (7) years, 

following completion of the repairs. Lessee may, upon verification 

of the foregoing, seek relief froa Lessor and rsquest that Lessor 

permit it to abandon the affected aegatent of the line in question. 

In Che event Leaaor determines that Lessee will not in fact be able 
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to rscoup its repair costs, Lsssor shall grant permission to Lessee 

to seek abandozuaent from the ICC. In the event the ICC approves 

such abandonment, this Leaee shall be emended to delete the eegment 

ill question from tiiiM Lease, but rentuil shall remain the same. 

SECTION XVZII 
DEFEASANCE 

SECTION 18.01 — Lessee shell not make any use of the Leased 

Premises mconsiszent with Lessor's right, titie end interest 

thsrein end which may cause the right to use end occupy the Leased 

Preadees to revert to any party other than Leaser or Railroad. So 

long as the Leased Presdses ere eufficient to penait Lessee to 

operate between the tendni described in Secrtion I, this Lease 

shall not. be affected by any deteradnation, whether by judicial 

order, decree or otherwise, that ownership of any portion of the 

Leassd Premises is vested in a person other than Lesaor or Lessee, 

and theire shall be no abatement of rent on account of such 

deteradnation. Leaaor and Leaaee ahall axake all maaonable efforts 

to defend Lessor's title to the Leaaed Premiaea againat any adverae 

ciaims. 

SECTION XIX 
EVENTS OF DEFAUIff 

SECTION 19*01 — The following shall be Events of Default: 

(a) Failure by Lessee to atake payments of ront or other 

amounts due and payable for any reaaon ariaing in connection with 

this Lease or Lessee's operation over the Leased Premises, and such 

-failure continues for ten (10) days following written deaiand 

therefcjr. 

(b) Filing of petition for bankruptcy, reorganization or 

arrangement of Leasee by Lessee pursuant to the Bankruptcy Reform 
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Act or any a iad lar proceeding, which p e t i t i o n I s not d i s s d s s e d 

wi th in t h i r t y (30) days . 

(c> Lessee breaches any provis ion of t h i s Lease o t h e r than 

f o r the payment of r e n t which i s eubject to subparagraph (a) above, 

and f a i l s t o cure such brsach within t h i r t y (30) days a f t e r r e c e i p t 

of %«rittan notice of such breach from the Lessor o r f a l l s t o 

commence to cure such defaul t wi thin thiri:y (30) daya, o r , once 

commenced, f a i l s t o use due d i l igence t o complete t he cu re , 

(d) The f i l i ng of any involuntary bankruptcy, r e c e i v e r s h i p or 

arrangement proceeding, which f i l i n g I s not d i s s d s s e d w i t h i n 120 

days . 

SECTION XX 
BREACHES: REMEDIES 

SECTION 20.01 — Upon the ocetxrrence of any breach of any term 

hexwof the injured party shall notify the breaching party in 

writing and specify the breach and what corrective action is 

desired to cure-rhe breach. If, upon the expiration of forty-five 

(45) days from the receipt of eaid notice, the bzreach has not been 

cured (or. if such breach cannot ba cured within 45 days, steps 

have not been taken to effect such cure and puraued with all due 

idlligence within said period) and is a material breach, the injured 

party shall have the right, at its sole option, to cure the breach 

if possible and be reimbursed by the breaching party for the cost 

thereof, including any and all reaaonable attorney's fees, and for 

any reasonably foraaeeeble conaequentiol doiaageh. Nothing herein 

shall prevent the injtired party from reaorting to any other remedy 

peradtted under this Leaae or .at law or equity, including seeking 

damages and/or specific perfomance, as shall be necessary or 
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appropri&ttt to make the injured party whole in the premises. 

Failure of the injured party to demand or enforce a cure for breach 

in one instance shall not be deemed a. waiver of its right to do so 

fbr any subsequent breach by the breaching party. 

SECTZON 20.02 — The failure of any party hereto to enforce at 

any time any of the provisions of this Leaee or to exercise any 

right or option which is herein provided shall in no way be 

const»med to be a waivor of such proviaion(s) as to the futture, nor 

in eny way to affect the validity of thie Leaee or any part hereof 

or the right of either party to t:hereafter enforce each and evazy 

such provision and to exercise any such right or option. No waiver 

of any breach of this LiMLse shall be held to be a waiver of any 

other or subsequent breach. 

SECTZON XXI 
ARBITRATION 

SECTION 21.01 — If at any time a question or controversy 

shall arise between the parties hereto in cotmeetion with this 

Lease upon which the parties cannot agree, (other than queetions or 

controversies arising under sections XIX or xx which shall not be 

subject to arbitration), and if the parties agree to oirfolt'ratlon, 

such question or controversy shall be atdxaitted to and settled by 

a single coa^etent and disinterested arbitirator if the partiea to 

• the dispute are able to agree upon such single arbitrator within 

twenty (20) daya aftier written notice by one party of LtM desire 

for arbitration to the other party. If the parties cannot ao 

agree, the party demanding such arbitration (the deatandlng party) 

shall notify the other party (the noticed party) In writing of such 

detoand, stating the question or questions to be submitted for 
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decision and nominating one arbitrator, within twenty (20) daya 

after receipt of said notice, the noticed party shall appolnf an 

arbitrator, notify the demanding party in writing of such 

sppointaisnt, and at its option submit a counter-statement of 

question(s). Should the noticed party fail within twenty (20) days 

after receipt of such notice to name its arbitrator, the arbitrator 

for the desianding party shall select one for the noticed party so 

failing. The arbitraluirs so chosen shall select one edditlonsl 

arbitrator to complete the board. If they fall to agree upon an 

additional arbitrator, the aaae shall, upon application of any 

party, be appointed by the Chief Judge (or acting Chief Judge) of 

the United States District Court for the District of Missouri upon 

application by any party after ten (10) days* written notice to the 

other party. 

Upon selection of the arbitrator(s), said arbitratar(s) 

snail with ireasonable. dillgenca deteradne the questions as 

disclosed in the parties* statements, shall give all parties 

- reasonable notice of the tiate and place (of which t'he arbitrotor(s) 

shall be the judge) of hearing evidence and argument, may take such 

evidence as they deem reaaonable or aa either party may subadt with 

witnesses required to ba aworn, and aiay hear arguments of couneel 

or others. If any arbitrator declines or fails to act, the party 

(or parties in the case of a single arbitrator) by whom he was 

chosen or said judge shall appoint another to act in his place. 

After considering all evidence, testimony and arguments, said 

single arbitrator or the majority of said board of .arbitrators 

shall promptly state such decision or award in writing which shall 

be final, binding and conclusive on all parties to the arbitration 

43 

( 



when d e l i v e r e d t o them. U n t i l t h e a r b i t r a t o r ( a ) s h a l l i s s u e t h e 

f i r s t d e c i s i o n o r sward upon any quesid.on submi t ted f o r 

a i ^ i t r a t i o n , performance uiuier t h e Lease s h e l l c o n t i n u e i n tihe 

manner and form e x i s t i n g p r i o r t o t h e r i s e of such q u e s t i o n . A f t e r 

d e l i v e r y of s a i d f i r s t d e c i s i o n d r award, each p a r t y s h a l l 

fo r thwi th comply with s a i d f i r s t d e c i s i o n o r award i m m e d i a t e l y 

a f t e r r e c e i v i n g i t . 

SECTION 21 .02 — Eech p a r t y t o t h e c o i a i t r a t l o n a h a l l pay t h e 

coapansa t l on , c o s t s and expeneea o f t h e a r b i t r a t o r appo in ted i n I t s 

behalf and a l l f eea and axpeitaea of. I t ' s own w l t n e e s e s , e x h i b i t s and 

counse l . The eompettsation, c o s t and eiqiMinsss of t h e s i n g l e 

a i d i i t r a t o r o r t h e a d d i t i o n a l a r b i t r a t o r i n t h e board of a r b i t r a t o r s 

a h a l l be p a i d i n equal aha r e s by a l l p a r t i e s t o t h e a r b i t r a t i o n . 

The n o n - p r i v i l e g e d booke and. p a p e r s of a l l p a r t i e e , a s 

f a r as t h e y r e l a t e t o any sca t ter submi t t ed f o r a r b i t r a t i o n , s h a l l 

be open t o . t h e examinat ion of t h e o t h e r p a r t i e s end t h e 

• a r f a i t r a t o r ( s ) . 

SECTION XXII 
DIVISIONS, EQUIPMENT, 

COMMERCIAL SUPPORT, AAR AGREEMENTS 

SECTION 22.01^ — For t h e te rm of t h i s I^esse, Lesso r w i l l pay 

Lessee revenue d i v i s i o n s p e r loaded c a r on t r a f f i c o r i g i n a t i n g o r 

t e rmina t ing on t h e Leased P remise s and i n t e r c h a n g e d c a r s a s 

pix>vided i n E x h i b i t E a t caehed h e r e t o and i n c o r p o r a t e d by r e f e r e n c e 

he re in , which d i v i s i o n s s h a l l ba s u b j e c t t o any RCAF i n c r e a s e s o r 

decreases a s shown on E x h i b i t E. Such i n c r e a s e s o r dec reases w i l l 

be c a l c u l a t e d a n n u a l l y and on ly one ad jus tment t o t h e d i v i s i o n s 

shown i n E x h i b i t E w i l l be mode and a p p l i e d a s of December 3 1 s t , t o 

be a p p l i c a b l e t o t h e fo l lowing c a l e n d a r y e a r . 
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SECTZON 22.02 — For the term of this Leaae, Leaaor agreea to 

provide l:he aqpiipment and commercial sni^ort as providsd for in 

Exhibit F. 

SECTZON 22.03 — For the term of this Lease, Lessee agrees to 

comply With and be legally bound by the tesms and provisions of the 

Association of American Railroada* practdcea, rulee, agreements, 

and circulars such as 0T-S5, claim handling; as they apply to 

lading and equipment damage occtirring while in Lessee's possession. 

SECTION X^ttl 
MISCELLANEOUS 

SECTION 23.01 — Entire Acneaement. This Lease exprasses the 

entire agreement between the parties and supersedes all prior oral 

or written agreeaients, commitments.., or understandings, with respect 

t:o the mattezrs provided for herein, and no modification of this 

Leaae shall be binding upon thep^^rty affected unless set forth in 

writing, and duly executed .by thft^affected party. 

SECTION 23.02 — Notices^ . All. notices, deaisnds, requesui or 

other coBanuniipations yhich may be or ore required to be given, 

served or sent by. aiiy paxrty to., the other pursuant to this Leaae 

shall be in writing and ahall be deemed to have been properly given 

or sent: 

(a) If mteiided for Leesor, by mailing by rsgistered or 

certified mail, retum receipt requested, with postage pmpaid, 

eddreasad to Lessor at: 

Union Pacific Railroad Company 
Missouri Pacific Railroad Company 
1416 Dodge street 
Omaha, Nebraska 66179. 
Attention: Senior Director Interline Marketing 
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(b) If intended for Leasee, by sailing by registered 

or certified sail, retum receipt requested, with postage prepaid. 

addressed to LaaBe* at; 

Missouri & Horthem Arkansas Railroad Company, Inc. 
514 Nortb omer 
Carchaga, MO 64836 
Attention: General Kanagar 

SECTION 23.03 — Each notice, demand, request or coamunicacion 

tdilct) shall be aailad by ragistered or certified mail to any party 

In the manner aforesaid shall be deemed saffieiently given, served 

or sent for all purposes at tha tima such ttotioa, demand, reqaest 

or comaonicatlon shall b* either rseeivad by the «ddressa« or 

refused by the addressee upon presentation. Any party may change 

the nass of the recipient of any notice, or hla or her address, at 

any time by complying with the foregoing procedure. 

SECTION 23.04 -<- Binding Effect, ^ i s Lease shall be binding 

upon and inure to the benefit of Lessor and Lessee, and shall ba 

binding upon the Bucces«ors and assigns of Lessee, subject to the 

linitacions hereinattar sec t o r z t i , Leaaee may not easign its rights 

under thia Z<ea8« oc any laterevc therein, or attempt to have any 

other person asBiune its obligatlona under this X<ea8«. without tihe 

prior written consent o t X.«s8or, which consent ahall not 

unreasonably ba withheld; PROVIDED. HOWEVER, in the event Leesee 

elecra to assign Its intereet. in the Leased PramlseB. and Lessor 

consents to this assignftent. Lessee will first secure the approval 

of the Interstate CoaoBerce Commission, and/or, such other 

regulatory approvals as may be then required; and PROVIDED FURTHER, 

that Lessor has approved the financial condition and operational 

ability of the new Lessee, which approvaL will not be unreasonably 
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withheld and which evaluation of the new Leesee will be consistent 

with then existing practices in the Industry. 

SECTIOK 23.05 — Severability. If fulfillment of any 

provision hereof or any transaction related hereto shall involve 

transcending the limit of validity prescribed by law, then the 

obligation to be fulfilled ahall be reduced to the limit of auch 

validity; and if any clauae or provision herein contained operates 

or-would prospectively operate to invalidate this Lease in whole or 

.in part, then ouch clause or provision only shell be held 

ineffective, as though not herein contained, and the remainder of 

this XiSase shall restaln operative and In full force and effect. 

SECTION 23.06 — Headings. Article headings used in this 

Leaee are inserted for convenience of reference only and shall not 

be deemed to be e part of this Lease for any xmrpose. 

'SECTION 23.07 — Soveminq Law. This Lesss shall be governed 

and construed in accordance with the laws of the State of Missouri. 

It is esepressly agreed that no party taay sue or commence any 

litigation against the other psirty unless such legal proceeding is 

broughr in Federal court in Missouri. Lessee*s operations under 

this Leaae shall also comply with the applicable provisions of 

Federal law and t'he applicable xrules, regulations and policiea of 

any agency thereof. 

SECTION 23.08 — Amendment. No modification, addition or 

amendments to this Lease or any of the Appendices shall be 

effective unless and until auch modification, addition or amendment 
! 

la in writing and signed by the parties. 

SECTION 23.09 — Counterparts. This Lease may be executed in 

any number of counterparts, each of which shall be deemed to be an 
47 



original and all of which together shall be deemed to be one and 

the ssaw instiruaant. 

SECTZON 23.10 — Confidentialitry. No par^ mmy dlscloae any 

of the terse of this Lease Agreement to any non-party without the 

prior written consent of the other party except (l) ee required by 

Isw} (2) to a corporate parent, aubsldlary or affiliatei or (3} to 

atulitors rotained by a party for the purpose of aaaessing the 

accuracy of charges, if, and only if, ths auditor agrees in a 

legally binding- instrument that it will abide by thia 

confidentiality clauae as if auditor were a party to this Leaae 

Agreement. Each party agreea to indesnify the other from and 

against any damaga suffered by a party as a result of sLny 

disclosure in violation of this confidentiality provision. 

IN WITNESS WHEREOF, the parties hej?eto have caused this 

Agreement to be duly executed on their behalf, as of the date" first 

herein tnrltten. 

KISSOURI PACIFIC RAILROAD COMPANT, 

By. 
Title 1 f%^̂  

KISSOURI 6 NORTHERN ARKANSAS 
RAILROAD COMPANY, INC. 

av C).7^)^^^g<,>^^ 
TitleX U i r . e . iCg»yyc//7^^>^7-

LiMeBM««usa«nii 
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Schematic of M&NA 

Ft. Scott LEGEND 

MNA 

MNA Trackage 
Rights over UP 

MNA Trackage 
Rights over BNSF 

Railroad Interchange 
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