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SECOND AMENDED COMPLAINT

COME NOW Entergy Arkansas, Inc. (“EAI”) and Entergy Services, Inc. (“ESI”)
(collectively, “Entergy”) and file this Second Amended Complaint, under 49 U.S.C. § 10705, 49
U.S.C. § 11701, and 49 C.F.R. § 1144.2, secking the prescription of a through route (or through
routes) that would require BNSF Railway Company (“BNSF”) and the Missouri & Northern
Arkansas Ra!,ilroad Company, Inc. (“M&NA™) to transport unit coal trains from Powder River

Basin (“PRB”) mines to Entergy’s Independence Steam Electric Station (“Independence” or



“ISES”).! Moreover, to the extent that Union Pacific Railroad Company (“UP”) exercises its
rights under its lease agreement with M&NA regarding service to ISES (as described in greater
detail below), Entergy requests that the Board order UP to participate in such a through route

with BNSF and/or with BNSF and M&NA,

PREFACE

1. Entergy’s February 19, 2008 Complaint in this proceeding (and the
evidence filed in support thereof) confirmed that the continued enforcement of certain provisions
of a 1992 lease agreement between UP and M&NA precludes the interchange of traffic with a
long-haul carrier other than UP. See Entergy Arkansas, Inc. and Entergy Services, Inc., v. Union
Pacific R.R. and Missouri & Northern Arkansas R.R., STB Docket No. 42104, et al. (STB served
June 26, 2009) (“Decision). Entergy’s initial Complaint sought relief, inter alia, on the basis of
Entergy’s claim that the continued enforcement of certain provisions in the UP/M&NA Lease
(i.e., those provisions operating as a “paper barrier”) constituted an unreasonable practice in
violation of 49 U.S.C. § 10702.

2. On June 26, 2009, the Board issued a Decision in which it “provide[d] an
opportunity for the shipper to pursue this case under the appropriate provision” of the statute.
See Decision at 1. Specifically, the Board ordered that Entergy be allowed the opportunity to
amend its February 19, 2008 Complaint in order to seek the prescription of a through route under

49 U.S.C. § 10705. See Entergy Arkansas, Inc. and Entergy Services, Inc., v. Union Pacific R.R.

! In accordance with 49 C.F.R. § 1144.1, Entergy confirms that it has contacted M&NA
and BNSF in efforts to resolve the dispute addressed in this Second Amended Complaint through
negotiations. Those efforts have been unsuccessful to date.
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and Missouri & Northern Arkansas R.R., STB Docket No. 42104, et al. (STB served June 26,
2009), at 15.

3. In its June 26 Decision, the Board characterized the request for relief
under 49 U.S.C. § 10705 as a “straightforward path whereby Entergy could seek to establish that
it is entitled to the type of relief it desires — a Board order under 49 U.S.C. 10705 directing MNA
to interchange with a long-haul carrier other than UP.” Id. at 2. Consistent with the Board’s
June 26 Decision, Entergy submitted a First Amended Complaint seeking the prescription of
such a through route (or through routes) and requesting relief from the UP/M&NA paper barrier
(i.e., the UP lease payment and the other elements of UP’s paper barrier) in the manner specified
by the Board.

4. On December 30, 2009, the Board issued a Decision ruling on M&NA’s
Motion to Dismiss Entergy’s Amended Complaint. See Entergy Arkansas, Inc. and Entergy
Services, Inc., v. Union Pacific R.R. and Missouri & Northern Arkansas R.R., STB Docket No.
42104, et al. (STB served December 30, 2009). The Board’s December 30 Decision addressed,
inter alia, the issue of whether Entergy had failed to join a necessary party by not including
BNSF in its Amended Complaint. This Decision noted that “Entergy has not alleged that BNSF
is foreclosing more efficient service by refusing to interchange traffic with MNA.” December 30
Decision at 3. The Board further held that “[i]f Entergy subsequently determines that it desires
relief that would require a Board order directed at BNSF, Entergy may seek leave to amend its
complaint further to join BNSF as a defendant.” Jd, at 4. Based upon communications with

BNSF since the December 30, 2009 Decision, Entergy has determined that it would be

2 See id. (“[S]ection 10705 provides a means to directly address and remedy the precise
problem about which Entergy complains . . . .”) (emphasis added).
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appropriate to amend its Complaint in order to ensure BNSF participation in any through route
prescribed by the Board.

5. The Board’s December 30 Decision also required Entergy to identify the
through route(s) that it seeks to have prescribed in its opening evidence and arguments. With the
benefit of discovery and an inspection, Entergy is identifying below its preferred through
route(s).

IDENTITY AND INTEREST

6. Complainant EAI is a corporation organized under the laws of the State of
Arkansas, with its principal place of business located at 425 West Capitol Avenue, Little Rock,
Arkansas 72201. EAI is a wholly owned subsidiary of Entergy Corporation, an investor-owned
public utility holding company organized and existing under the laws of Delaware and registered
pursuant to the Public Utility Holding Company Act of 1935. EAI produces, distributes and sells
electric power at retail to approximately 667,000 residential, commercial, industrial and
agricultural customers located in 63 counties in Arkansas, and engages in wholesale power
transactions as well.

7. Complainant ESI is a wholly owned subsidiary of Entergy Corporation.
ESI is a corporation organized and existing under the laws of the State of Delaware, and having
its principal place of business at 639 Loyola Avenue, New Orleans, Louisiana 70113. ESI acts
as an agent for Entergy Corporation’s public utility operating subsidiaries, including EAI, and is
responsible for, among other things, acquiring fuel and related transportation for coal-fired
power plants operated by its electric utility affiliates.

8. EAI operates, inter alia, a coal-fired power plant located near Newark,

Arkansas known as the Independence Steam Electric Station. The Independence Station was
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designed to burn low-sulfur southern PRB coal. In generating electric power at Independence,
EAI burns approximately 6.5 million tons of coal annually. Since the 1983 commencement of
operations at Independence, all PRB coal burned at the plant has been delivered by railroad.

9. Defendant UP is a Delaware corporation with its principal place of
business located at 1400 Douglas St., Omaha, Nebraska 68179. UP is a rail carrier subject to the
jurisdiction of the Board under Title 49.

10. Defendant M&NA is a Kansas corporation with its corporate headquarters
at 5300 Broken Sound Blvd., NW, Boca Raton, Florida 33487, and a business address of 514 N.
Ormner, Carthage, Missouri 64836. M&NA is a wholly owned subsidiary of RailAmerica, Inc., a
noncarrier holding company with forty-two (42) railroad operating subsidiaries. M&NA is a rail
carrier subject to the jurisdiction of the Board under Title 49.

11.  Defendant BNSF is a Delaware corporation with its corporate
headquarters located at 2650 Lou Menk Drive, Fort Worth, Texas 76161. BNSF provides rail
transportation service subject to the jurisdiction of the Board and owns rail facilities that permit

it to originate coal transportation service from the PRB.

THE UP/M&NA LEASE AND ACQUISITION
12.  On December 4, 1992, M&NA filed a notice of exemption invoking
authority to lease, acquire and operate from UP’s predecessor in interest, Missouri Pacific
Railroad Company (“Missouri Pacific”), 492.27 miles of rail line in the States of Arkansas,
Kansas, and Missouri, and to acquire 60.33 miles of incidental trackage rights over Missouri
Pacific and Burlington Northern Railroad Company lines in the States of Missouri and Arkansas.

Missouri & Northern Arkansas R.R. — Lease, Acquisition and Operation Exemption — Missouri
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Pacific R.R. and Burlington Northern R.R., ICC Finance Docket No. 32187 (ICC served Dec. 22,

1992) (notice of exemption).3 As Entergy’s evidence in this case demonstrated {

4
13.  Concurrent with the filing of M&NA’s notice of exemption regarding the
lease of the Missouri Pacific lines, M&NA's then-current parent company, RailTex, Inc.
(“RailTex”) filed a notice of exemption to continue in control of M&NA when the latter became
a rail carrier. See RailTex, Inc. — Continuance in Control Exemption — Missouri & Northern
Arkansas R.R., ICC Finance Docket No. 32188 (ICC served Dec. 22, 1992) (notice of
continuance in control exemption). This filing was required because, at the time, RailTex

controlled ten other Class 1l railroads operating in thirteen states. Id.

3 As part of the transaction, M&NA purchased the rail line from Bergman to Guion,
Arkansas, a distance of 102 miles. /d.

4 In response to the carrier’s invocation of exemption authority in 1992, the United
Transportation Union petitioned to stay the effective date of the M&NA notice of exemption and
to revoke the exemption. As described by the Commission, UTU had argued “that this
transaction involving 522 miles of track is a transaction designed to evade labor protection.”
Missouri & Northern Arkansas R.R. — Lease, Acquisition and Operation Exemption — Missouri
Pacific R.R. and Burlington N. R.R., ICC Finance Docket No. 32187 (ICC served December 15,
1992).
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14.  On December 11, 1992, M&NA and Missouri Pacific executed their lease
(the “UP/M&NA Lease™). See Exhibit No. 2 hereto. Section 3.01 of the Lease provides, in part,
that . . . Lessee shall be entitled to full and exclusive use of the Leased Premises for the
operation of common carrier rail freight service, including the right to access and interchange
traffic directly with all present and future railroads at Springfield, Joplin, Carthage, Lamar,
Aurora and Nevada, MO and Ft. Scott, KS.” UP/M&NA Lease at § 3.01.

15.  The term of the lease is twenty years from the “Commencement Date” of
service. Approximately sixteen years of the term have now expired. M&NA has an option to
extend the term of the lease three times for an extended term of up to twenty years for each

extension. See UP/M&NA Lease at § 2.02,

CURRENT SERVICE TO INDEPENDENCE
16.  UP currently provides rail service to Entergy’s Independence Station (and
its White Bluff Station) under the terms of a confidential rail transportation contract. See Exhibit

No. 3 hereto. This contract obligates Entergy to tender {

17. |

A

5 This case was captioned as Union Pacific R.R. v. Entergy Arkansas, Inc. and Entergy
Services, Inc., Case No. CV 2006-2711 and had been pending in the Circuit Court of Pulaski
County, Arkansas. The case related to the derailments that occurred in May, 2005 on the Joint
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18.  UP and M&NA currently deliver coal to the Independence Station via a
routing that involves UP moving loaded coal trains from the PRB beyond Independence, then via
North Little Rock back to Diaz Junction, Arkansas. M&NA then completes the movement over
a short segment of the leased line from Diaz Junction to the plant (a distance of approximately
eight miles). M&NA delivers empty coal trains from Independence back to UP at Kansas City,
Missouri. Diagrams showing the routes over which Entergy’s loaded and empty trains move
(and have moved) between the PRB and the Independence Station are contained in Exhibit No. 6
hereto.

19.  There have been several changes to UP’s routing of traffic between the
PRB and Independence since UP first began moving Entergy’s coal in the mid-1980’s. At the
outset, the coal was originated by a UP predecessor railroad, Western Railroad Properties, Inc.

(“WRPI”), interchanged with UP at South Morrill, Nebraska, and then interchanged with the

Line in the PRB.
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Missouri Pacific Railroad Company (“MP”) at Kansas City. MP then transported the coal via its
Carthage Subdivision — i.e., the line currently operated by M&NA - for delivery to the plant.’

20. MP continued to move the coal over this routing until 1989, when UP —
which by then had acquired control of MP — proposed a reroute of the traffic over the UP lines to
North Little Rock and then to Diaz Junction.

21.  After the 1992 sale/lease of the Carthage Subdivision to M&NA, the
Independence coal continued to be routed through North Little Rock and Diaz Junction (for
interchange with M&NA). During this time period, the portion of the Carthage Subdivision west
of Independence was not used for either empty or loaded Independence coal trains.

22.  Inthe Fall of 1997, M&NA moved some empty Independence coal trains
west from Independence to interchange with UP at Kansas City on a temporary basis. In 1998,
the carriers adopted this routing for all Independence empties.

23, The current UP/M&NA routing for loaded Independence trains is
circuitous and less efficient than any of the through routes requested in this Amended Complaint.

24.  UP provided inadequate service during a number of different extended
time periods during the term of the Lease, including but not limited to, the time periods
following the 1993 Midwest floods, during UP’s 1997-1998 Service Crisis after its merger with

Southern Pacific Transportation Company,® and during the period from May 2005 through 2007

7 Prior to Entergy’s execution of a 1983 coal transportation agreement with UP,
Independence coal was transported pursuant to a tariff arrangement that involved Burlington
Northern Railroad Company transporting the coal from PRB origins to Kansas City for
interchange to MP, with MP then delivering the coal to Independence.

8 See, e.g., Supplemental Statement and Additional Request for Emergency Relief of
Entergy Services, Inc. and Entergy Arkansas, Inc., filed December 1, 1997 in Ex Parte No. 575,
Rail Service in the Western United States and Service Order No. 1518, Joint Petition for Service
Order.
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relating to service constraints that UP experienced in the PRB that resulted from maintenance-
related issues on the PRB Joint Line.

25.  Ineach of these extended periods, the existence of the paper barrier
restrictions in the UP/M&NA Lease precluded Entergy from obtaining interline service from
BNSF/M&NA to supplement coal deliveries to Independence at times when UP’s service was
inadequate. As a result, Entergy was forced to curtail coal-fired generation and incur major

damages in the form of significantly higher costs for gas-fired generation or purchased power.

THROUGH ROUTE(S) TO INDEPENDENCE VIA BNSF-M&NA

26. BNSF and M&NA are physically capable of providing rail transportation
service to Independence from the PRB.

27.  Inparticular, BNSF-M&NA coal transportation service could be provided
from the PRB to Independence with an interchange between BNSF and M&NA either at Aurora
or Lamar, Missouri.”

28.  While the handling of loaded unit coal trains through these interchanges
and over the M&NA line as part of a through movement with BNSF may require track upgrades,
Entergy is not aware of any reason to believe that the movement of loaded unit coal trains
through Aurora or Lamar, or the restoration of loaded coal train service over the M&NA line,
would be not be possible.

29.  Entergy has recently requested that BNSF confirm that it would be willing

to cooperate with M&NA on a through route for movement of SPRB coals to Entergy’s

® While there are other potential M&NA/BNSF interchange locations that could be
utilized but for the UP/M&NA lease restrictions, Entergy has inspected M&NA’s lines and the
various potential interchanges and has concluded that Aurora and Lamar are the most desirable
potential interchanges.
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Independence Station using Aurora or Lamar, as the locations for a BNSF/M&NA interchange.
While BNSF responded that it remained willing to cooperate with M&NA on the development of
a through route movement without the need for a Board order specifically directed to BNSF, it

did not unequivocally agree to participate in such a through route.

THE UP/M&NA PAPER BARRIER
30.  Section 4.01 of the UP/M&NA Lease establishes a “paper barrier” through

an annual rent schedule that varies with the percentage of annual traffic that M&NA interchanges

with carriers other than UP:

SECTION 4.01 — In consideration of this Lease, and
subject to the terms and provisions set forth herein, Lessee agrees
to pay Lessor rent for the Leased Premises in the amount of Ninety
Million Dollars ($90,000,000) per year payable annually in
advance on the 1st day of March; PROVIDED, HOWEVER, that
subject to the provisions of Section 4.02 hereof, for each lease year
that 95% or more of all traffic originating or terminating on the
Leased Premises is interchanged with Union Pacific Railroad
Company or Missouri Pacific Railroad Company and any affiliated
company, their successors and assigns, Lessor agrees that it will
waive or partially waive the rent for that particular year in
accordance with the schedule set forth in Section 4.03. . ..

SECTION 4.03 — Upon request of Lessor, on or before the
1st day of February of each year following the commencement of
this Lease, Lessee shall submit a report, signed by an officer of
Lessee, certifying the amount and type of traffic originating or
terminating on the Leased Premises during the prior calendar year,
the railroads (if any) with which all or portions of such traffic were
interchanged, the volume of traffic interchanged with each such
railroad, and the total amount of rent due and payable for the
previous calendar year. The rent due from Lessee for the Year
shall be determined by reference to the percentage of the total
traffic (as described in Section 4.01, subject to the provisions of
Section 4.02) that was interchanged with Lessor, subject to the
terms of Section 4.04, in accordance with the following schedule:
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PERCENTAGE OF THE TOTAL

TRAFFIC THAT WAS INTER-
CHANGED WITH LESSOR RENT DUE LESSOR
100 - 95% $ -0-
94 - 85% $10,000,000
84 - 75% $20,000,000
74 - 65% $20,000,000
64 - 55% $30,000,000
54 - 45% $40,000,000
44 -35% $50,000,000
34 -25% $60,000,000
24-15% $70,000,000
14- 5% $80,000,000
0- 4% $90,000,000

31.  These rental amounts are subject to escalation each year in accordance
with the “Producer Price Index — Finished Goods (Reference Base 1982 = 100),” pursuant to
Section 4.04 of the Lease. That section adjusts the annual rent obligations based upon the annual
change in the PPI Index from December 1992 to the PPI Index figure for December of the then-
current year. As of December of 2008, the maximum annual rental amount under the Lease
stood at $112 million."®

32.  Inaddition to its restrictive provisions regarding rent, the UP/M&NA
Lease includes two other provisions that ensure that in the aggregate the Lease’s paper barriers
will serve to prevent M&NA'’s interchange of Entergy’s PRB coal traffic with any carrier other
than UP.

33.  First, the UP/M&NA Lease gives UP the right to prohibit M&NA from
serving the Independence Plant and to provide exclusive service itself, on seven days’ notice.

See Section 3.01 (“During the term hereof, Lessor shall not have the right to operate trains over

19 The December 2008 PPI index level was 168.8. The index level had been 135.2 as of
December 1992. ($90 million x (168.8/135.2) = $112 million).
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the Leased Premises, except that Lessor may obtain trackage rights between Diaz Junction and
Independence, AR, after giving seven days’ written notice to Lessee to serve, on an exclusive
basis, the Arkansas Power and Light Company (AP&L) plant located at Independence, AR,
either at AP&L’s request or at Lessor’s sole discretion.”); see also Section 3.04 (“Lessor may
acquire the right to operate over the Leased Premises between milepost 259.05 at Diaz Junction
and milepost 270.00 near Independence to serve AP&L and, if this right is exercised, Lessee
shall no longer have the right to serve AP&L, and AP&L shall become a closed industry served
only by Lessor.”). In order to exercise its right to provide exclusive trackage rights service to
Independence, UP must pay $60,000 per year.!' Through these provisions, UP has unlimited
discretion to prevent M&NA from providing any service to Independence, thus further
reinforcing the strength of UP’s paper barrier.

34.  Second, Section 15.01 of the UP/M&NA Lease allows termination of the
Lease itself if a court or other body determines that the rental provisions are unlawful or
otherwise improper. See Section 15.01(f) (“This Lease may be terminated as follows: ... (f)
By Lessor or Lessee, by giving 30 days’ written notice to the other party, in the event a court or
other body determines that all or any of the provisions of Section I'V are unlawful or otherwise
unenforceable.”). This provision seeks to insulate UP from the risk that the other contract terms

designed to prevent any competitive rail service for the Independence Plant would be found to be

' There is a striking disparity between UP’s obligation to pay $60,000 per year to
M&NA if UP elects to provide exclusive service to Independence and M&NA’s obligation to
pay rent of up to $112,000,000 per year if it interchanges 96-100% of its traffic with a carrier
other than UP. For purposes of comparison, the maximum annual rental obligation is more than
fifteen hundred (1,500) times higher than UP’s potential trackage rights fee. The disparity
between these figures remains substantial even if adjusted for diversions of 95% or less of
M&NA'’s annual traffic, or if adjusted to reflect the short distance of the UP’s trackage rights to
serve Independence.
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unlawful, a possibility that the drafters of the Lease obviously recognized as a significant

concern when preparing the agreement.

COUNT I (Prescription of a Through Route or Through Routes)

35.  Entergy hereby incorporates paragraphs 1-34 as if repeated in their
entirety.

36.  Asthe Board observed in its June 26, 2009 Decision, Entergy “would like
to have an MNA/BNSF route for the Independence plant traffic as a competitive option,” but
“MNA’s lease agreement with UP contains a contractual interchange commitment with UP that
makes it prohibitively costly to MNA to hand over Entergy’s traffic to another railroad.”
Decision at 4 (emphasis added).

37.  The prescription of a through route (or through routes) via either Aurora or
Lamar, Missouri is in the public interest. See 49 U.S.C. § 10705(a)(1).

38.  The prescription of a through route to Independence Station via Aurora or
Lamar, Missouri would permit Entergy to obtain adequate transportation service. See 49 U.S.C.
§ 10705(a)(2)(C). As Entergy demonstrated in its evidence in this proceeding, there have been a
number of occasions since the date of the UP/M&NA Lease in which UP has not been able to
provide adequate rail transportation service to Independence, but — by exploiting its market
power — has precluded Entergy from diverting traffic to BNSF service. Prescription of a through
route would preclude such a situation in the future.

39.  The prescription of a through route to the Independence Station via Aurora
or Lamar, Missouri would be less circuitous, more efficient and would permit Entergy to obtain

more economic service to the plant than is currently possible for it in the absence of such a
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prescription. See 49 U.S.C. § 10705(a)(2)(C). In particular, such a routing may afford
transportation at a lower overall cost than is currently available.

40.  The prescription of a through route via Aurora or Lamar, Missouri would
afford Entergy the potential of avoiding the rate demands that would be associated with the
diversion of traffic under the UP/M&NA paper barrier. See June 26, 2009 Decision at 9 (“[I]t is
unclear that the lease payment would play any role in [a] rate reasonableness analysis” regarding
BNSF-M&NA rates provided in response to a “section 10705 prescription™). If Entergy were to
request M&NA delivery of BNSF-originated coal in the absence of relief in this proceeding,
Entergy would face demands from M&NA for rates that were sufficient to cover the excessive
annual lease obligation from the UP/M&NA Lease that is associated with traffic diversion. Such
transportation would be uneconomic under the standards of 49 U.S.C. § 10705. Accordingly, the
availability of relief from the impact of the UP/M&NA lease payment provides a further basis
for concluding that a through route prescription under 49 U.S.C. § 10705 is in the public interest.

41. The UP/M&NA Lease gives UP the right to terminate the lease on “30
days’ written notice to the other party, in the event a court or other body determines that all or
any of the provisions of Section IV are unlawful or otherwise unenforceable.” UP/M&NA Lease
at Section 15.01(f). That termination right applies to the leased property only, and not to the line
between Bergman and Guion, Arkansas that M&NA purchased from UP. Entergy requests that
the Board’s route prescription be phrased in a sufficiently broad manner in order to apply with
equal force to UP in the event that UP elects to terminate the Lease. In the event that UP
terminates tllle UP/M&NA Lease, a through routing to Independence would involve interchanges
from BNSF Eto UP (at its interchange points in Aurora or Lamar, Missouri ), from UP to M&NA

at Bergman, Arkansas, and from M&NA to UP at Guion, Arkansas.
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42.  Similarly, Entergy requests that the Board phrase its relief in such a

manner as to be sufficiently broad to permit relief in the event that UP exercises its right to

provide exclusive destination service to Independence pursuant to Sections 3.01 and 3.04 of the

UP/M&NA Lease.

WHEREFORE, Entergy requests that the Board: (1) enter an order prescribing a

through route (or through routes) via Aurora or Lamar, Missouri that would permit Entergy to

obtain adequate and more economic transportation of coal from the PRB to Entergy’s

Independence plant; and (2) take such other actions as may be reasonable and necessary.

OF COUNSEL:
By:
Slover & Loftus LLP
1224 Seventeenth St., N.W.
Washington, D.C. 20036
(202) 347-7170

Dated: March 11, 2010
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I hereby certify that I have this 11th day of March, 2010, served copies of the
foregoing Second Amended Complaint on the Chief Legal Officers of each of the Defendants,
and the General Manager of M&NA, and the Chief Legal Officer of BNSF Railway Company by

overnight courier as follows:

J. Michael Hemmer, Esq. (HIGHLY CONFIDENTIAL VERSION)
Sr. V.P. Law & General Counsel

Union Pacific Railroad Company

Union Pacific Center, 1400 Douglas Street

Omaha, NE 68179

Scott G. Williams, Esq. (REDACTED VERSION)
Sr. Vice President and General Counsel
RailAmerica, Inc.

5300 Broken Sound Blvd., NW

Boca Raton, Florida 33487

Mr. Thomas Gibson (REDACTED VERSION)
General Manager

Missouri & Northern Arkansas Railroad Company
514 N. Orner

Carthage, MO 64836

Roger Nober, Esq. (REDACTED VERSION)

Executive Vice President Law & Secretary

BNSF Railway Company

2650 Lou Menk Drive

Fort Worth, TX 76161

In addition, I hereby certify that I have caused both Highly Confidential and
Redacted Versions of the Second Amended Complaint to be served via email on outside counsel
for the parties in this case: Linda J. Morgan, Esq., Michael L. Rosenthal, Esq., Louis E.
Gitomer, Esq., Adrian L. Steel, Jr., Esq., and Eric Von Salzen, Esq.
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LEASE AGREEMENT

THIS LEASE AGREEMENT, dated as of the //#£4 day of
Moo b@ r~ . 1992, By and betwean MISSOURT PACIFIC RAILROAD
CONPAKY, a Dalaware carporation ("Lnio:") and MISSQURI & NORTHERN
ARKANSAS RAILROAD COMPANY, INC., a Kansas corporation ("Lessee").
- RECITRLSS - |

- " " A« Lemsee intends to ledse certain linea of

railroad in the States of Arkansas, Missouri and Kansas

from Lemsor as follows: the Carthage Branch from

‘milepost 643.13 near Pleasant Hi{ll, MO, to milepost 415.0
. at Bergman, AR, and from milepost 313.0 at Guion, AR, to
;gilﬂpc-lt '259..05 near Diaz Junction, AR, a total dist.ancc

of 282.08 miles; the Clinton Branch from milepost 262 .6

©  near North Clinton, MO, to milepcst 340.5 near Griffith, .
XS, a distance of 78.3 miles (there is a 1.4 mile
equation between mileposts 272 and 273); the Webb City
Branch from milepost 527.94 near Carthage, MO, to
milepost S€4.66 near Joplin, MO, a distance of 16.72
n;.ues; -the Atlas Branch from milepost 0.07 near Webbd
city, MO, to milepost 6.43 near Atlas, MO, a distance of
6..36 miles and the Hallis Spur t;mn nilepost 506.39 near
Wallis, MO, to milepost $12.40 nesr Springfield. MO, a
distance of S5.8]1 miles, including 0.1} milex of rights
over Burlington Northern Railroad Company. trackage as

indicated below. By way of tho assignment document

referenced in Section 14.07, the Leazor alsc will assign
to Lessee, Lessor's trackage rights over 0.1l miles of
b §




Burlington Northern Railroad Company (hareinaftar “BK*)

- trackage in Springfield, Missouri and over BR trackage

from chadining - st;tion 14187407 near Aurora, M0, to

chaining sration 10637+03+2354 feat near Springtield, Mo,

as set forth in that- separate agraement batwean Lessor

and BX dated July 8, 1970. The foregoing trackage s_ha.l.l
ba :ct-?:-:od to herainzfter as “leased Pramises".

B. The parties desirs to enter inte this lease

' Agresment to set forth the terms and conditions for the

usa, - management and opsration of the Laased Premises
described above.
" AGREEMEKRT

'uow. THEREFORE, in consideration of the foregoing and
.o'ther good and valuable consideration, -intending to be legally
. bound, the parties do hereby sgree as follows: '

SECTION I
LEASED PREMYSES

SECTION' 1.01 -- Lessor doas hareby lease to Lasses and Lesses
qéas hereby lease from Lessor the Leased Premises describad in the
Recitals above and the property deacribed {n.Section 1.02.

SECTIOR 1.02 ~- The Leased Premises shall include, without
limitation, riqht-pf-way, tracks, rails, ties, ballast, other track
.materials, switches, crosgings, bridges, culverts, buildings,
crossing uaminq devices and any and all improvements or fixtures
affixed to the right-of-wvay as indicated on Exhibit A hereto
sttached, but excluding radic and microwave communications
structures and equipment and any and all items of parsonal property

not owned by Lassor or not affixed to the land, including, without
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limitation, =railroad rolling stock, locomotives, equipment,
machinery, tools, inventories, materials and supplies. Hithin
. thirty (30) days after the Commencement Date (which is defined in
Saction 2.01), laesaocr shall rsmove all {ts pn:aénal propesty .tm
the Laassd Premiszes. Items not so.:mved shall be deemed included
in the Leased Premiwes. Leaszse expressly acknowledgas that Lessor
has- previocusly leased and/or licensed portions of the Loasad
Premiges. This Lease is made subject to those leases and
"licenseas. To the extent that there exists, on the Leased
Premisesn, p:':opa:ty ocunad by such prior lessaes or licensess, that
property may resmain on the Leased Premises to the extent psrmitted -
bir the terms of the lesase or license under which it was placed on
the Loased Promisss. _ .

SECTIOR 1.03 -- Lessee shall take the Leased Premisex in an
*AS IS, WHERE IS" condition and without any express or implied
warranties, including but not limited . to any warranties of
merchantabliity and subject to: (a) resarvations aor exceptiaonx of
record of minerals or mineral rights, including but not-linit-;ed to
i_l.l coal, oil, gas, caxinghead gasoline and minerals of any nature
and character what-;so-v.: underliying the Leased Promises t.oget.t.zcr
.wu.h the sole, excluzive and perpetual right -f.o explore .f.o:-,
remove, and dispose of said nminerals by any means or mathods
auiubl.e to Lessor, (b) all eassments, public utility easements and
rights-of-way, howsoever created, tor crossings, pipelines,
wu:el-.tnal. fiber optic facilities, roads, streets, highways and
other legal purposes; (c) existing and future building zoning,
subdivision and other applicsble federal, state, county, municipal
" and local laws, ordinances and regulations; (d) encroachments oOr:
3
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other conditions that may ba revaaled by a survey, title s-u:'ch ar
inspection of the property; (e) all exizting ways, alleys,

privileges, <xrights, appurtenances and servitudes, howmoever
creatad; (f) any liens of mortgage or deeds of trust encumbaring
‘sadd property; (g) the lessor's exclusive right to grant any and
all easesments, leases, licensas or rights of occupancy 1;1. on,.
under, through, above, acrosas or along the Leased Premises, or any
portion thereaf, for the purpose of construction, installation,
operation, use, maintensnce, repsir, replacement, relocation and
reconstruction of any fiber optic facilities, signboards or coal
slurry pipeline PROVIDED, HOWEVER, that the exercise of these
rights shall not mnmaterially interfere with lemsee‘'s ralilroad
opn:at.iuns, and that the entry onto the Leased Premises by Lessor
‘oY an autho:iz-d third party -in order to accomplish the foregoing
purposess cluu.l_b- upon prior written notice to Lessea, which notice

shall include a reasonably detailed explanation of the acts to be
_. taken or work to be parformed; and (h) the =xright, interests,
Eont:acta. agreenents, leases, licenses and eascments (vwhich are
. hereinafter referred to as “Leasor Agraements” or “Lessee
- Agreements*" as defined in Sections 14.01 and 14.03) and any
supplemental Agreaments or Amendments therato witich are or become
.affective on aor prior to the Commencement Date hereof. '.l‘h_e Lassaa
Agreements to be assigned to Lessee are identified in the attached
_Exhibit B.

SECTION 1.04 -- Lessor agrees that it will, so long as Lasgee
is not in default under tha terms and provisionx of this Lease,
indomnify and hold Lessee harmliesxz froz and against any damages,

losses and losses of reasonably anticipated net income from "its

4
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opuration af the Leased Premismes (discounted tc present w;alne)
resulting from any forsclosure of any mortgage on any n-gu-ent. of
- ‘ the Leased P_:eniael or rasulting from any actions by any wortgage
holder which adversely affects lassee's use and operation af any

segmant(s) of the Leased Promises.

SECTIOR XX
LEASE TERM

SECTION 2.01 -- Unless this Agraement i8 terminated earlier in
accordance with Section XV, Lassee shall .hmn and hold the Laasaed
Pramises unto itselg, its lncccu-ors and nu.gnt,_ for a term of
twanty (20) years beginning on the Cotmancemant Data. The
Commencement Date shall be five (5) days after lLassor has notified
Lessee " in writing that Lessor has satizfactdry avidence af
"compliance with the conditions praecedent provided in Section V
unlass sucﬁ notice pericd {s waived by mutual agreamant.

SECTION 2.02 -- Subject to Leassor‘s possible reacquisition of
the Leased ?z‘:lau.a.- pu:xu;nt t0 this Agreement, lesmmec shall have
the right to extend tt;a- term of this Lease three {3) times for an

- extended term of up to twencty (20) yearz for sach extension.
Lessee shall notify Lessor -of any election to extend the cerm
hereof by giving Lessxor not more than 12 months, but not lesz than
‘6 months* writtén notice prior to the expiration of the then
currant lease term. ' | |

SECTION 2.03 -- If, subject to the right of Lessor to evict or
ramove Lessee from the Leased P:cmise.s by all available legal
means, Lessee holds over and remains in pazsession af the lLaased
_!'_:eniu!s following expiration of the then current term, original or

, extaended, or following an early termination of this Lease purxsuant

5
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to Section XV, such holding over will crasate a mn:h-to-nant;h
tenancy only. During any such hold over pericd, lLessee agrees to
pay to Lessor as ﬁnt. & sum aqual to ane-twelfth (1/12th) of <the
Annual Rental, as adjusted pursuant to Section (.nc, required
pursuant to the first sentence of Section 4.01 without, however,
.any raduction purzuant to the schedule sat forth in SQCtin'ﬁ 4.03.
Such monthly paymants -ma. be due each month on the same day of
the month asm the Anniversary Date aof thisz Lease. Any profits or

losses from Lessee's cperations during any holdover period shall
enure and accrue to the Lessea.

SECTION III
RAIL SERVICE

" SECTION 3.01 -- Baeginning an tlhc' Coxmencemant Date and
throughout the term of this Leass, lLessee shall be entitled to full.
-and exclusive use of the lLeased Premisex for the c¢operation af
common c_:aix:s.er rail freight service, including tt_(e right to accesas
and interchange traffic directly with all present and futura
railroads at Springfield, Joplin, Carthage, Lamar, Aurora and
" Nevada, MO and Ft. Scott, XE. During the term hareof, Lessor shall

not have the right to aperate trains over the Leased FPremises,
_e;ccept that Lesgor may abtain t::acl:age_ rights betwean Diaz Junction
-and Independencae, AR, attar' giving seven days* written notice to
Lessee to serve, on an exclusive basis, the Arkansas Power and
Light co:npar;y (APLL) plant located at Independence, AR, either at
_-M'&I.'s raquest or at Lassor's sole discretion. Lessor would pay
Lessee $60,000 per year for theae :iéhts if they are obtained.
Lessor shall not grant trackage rights to any uu:a par:};. Except

for the Southeast Xansas Rallroad opsration batween Nassau Junction
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and Kevada, MO, Lessor further warrants that as of the date of this
Laase, there (s no othar freight rail carrier to which Lezsar has
granted rights to use the Leased Premiszes other than pursaant to

joint facility agreements Or arrangements that are superiar to

..-xhose granted herain to lesses. During the tomm heréect, Leaszee

shall not grant to any third party the right to operate ovexr the
Leasaed Premisass, nor shall it enter inte any commercial or other
- agreamant to move the traffic of any third party over the Leaased
. Premises without the prior written consent of lLemsor. During the
‘term hereof, Lessee shall not use the Leased Premises for any
purpose other than for rail freight service, or with prior consent
of Lassor, rail passenger service.
| SECTION 3.02 -~ Dui:inq the term of this Lll.lt.. Lassee will not
suspend or discontinue its oparation as a common carrier by rail
‘over all or any part of -tho Léascd P;ranues without first applying
for and ohtaintn§ t:on. t,he- p (oo a;nd any other régulatary agency
with jurisdiction, any necessary certificate of public convenience
. .and neceasity or cther approvals or exemptions from regulatian for
-such discontinuance of operations over the Leased Premises;
'?.Rovm}:n. HOWEVER, that Lessee will not seek such regulatory
authority, or if mo regulatory authority is needed, take any action
to suspend or discontinue its operations on the Lessed Pramises,
without first giving Lessor sixty (60) days' notice of lLesnaee's
intent to do sa.

SECTION 3.03 -- Upon suspension or discontinuance of Lesses's
operationeg ag a rail carrier of freight over all or any part aof the
Leased Premiges during the term or any extanded term hereof, for
reasons other than events of force majeurs or a lawful embargo,

1
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uh'umr or not pursuant to neceszary and proper regulatory
authority as :cqui:cd by Section 3.02 of this Section IXI, Lessee
will promptly :tilnquish to Lassor possessian of the Lasased
Premises and this Lease Agreement will terminate as provided by
gection XV of this Lease; PROVIDED, HOWEVER, any diucontinuance of
service or abandonment of any portion(s) of the Leased Premises
_which are inconsequential to rall freight serxrvice ovar the Leased
:_'?ml.au generally will be permitted and will not result in a
termination of this Lease or require relinquishment of possemsion
of the Leased Pramises by Lesses. ' '

SECTIOR 3.0¢ ~- Lassor may acquire thn ::.tth. to operau over
the Leascd P:aninca batween milepost 259.05 at Diaz Junction and
milepost 270 00 ncnr Indnpcndcnce r.o serve APLL and, if this xright
_u exc:c!.sad, Lasses shall no longer have the right to serve APLL,
.and APl shall become a closed 1ndu-t:.-y served only by Leasor.
'nu.s right shall be acquired cttcctiva seven days &after lLemseaa's
receipt of Lessor‘s written notice to Leasee that Lessor desires to
-‘begin oparation ov;sr :;uc'h trackage.

SECTION 1V
RERT

SECTIONR 4.01 -- In conaideration of this Lease, and subject to
the terms and provisions set forth herein, Lessee agrees to pay
Lesgor rent for the Leased Premises in the amount of Ninety Million
‘ pollars ($90,000,000) per yaar payable snnually in advance on the
1st day of March; PROVIDED, HOWEVER, that subject to the provisions -
of Se'ctio:_t 4.02 hareaf, for sach lease year that 95t or more of all
Ut:nfﬁc originating or terminating on the Lsased FPremises 1a

interchanged with Union Pacific Railroad Company or WMisszouri
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Pacific Railroad Company &nd any affilinted company, their
successors and assigns, Lessor agreas that it will waive or
‘partially waive the rent for that particular year in accordance
'ul.tn the schedule set forth in Section 4.03. The 95% lsvel must be
achievad sapé:ate.ly and simultanecusly on the Pleasant H{ll-Bergman
(including connecting branchex} and Guion-Diaz Junction segments.

SECTION 4.02 -~ The following tratfic shall noﬁ bes counted in
calculating either total tratfic or the percentage of traffic i(n
Section 4.03: (a) Industriex open to recipracal switching at Ft.
Scott, KS; Lamar, MO; Jopilin, MO; Carthage, MO; m:o:a... MO; and
Springfield, MO as shown in Exhibit C, and (b} traffic that is
local to Lesses, i.8., traffic which both .or.tqina:r.u -and terminates
_at stations on the Laased Premises or at the stations served by.
Laxses pursuant to the Line Sals Contract batweean Lassor and Lessee
.which is baing exscuted by the parties concurrently with this
Agreament, and not iavolving line haul movement by any railroad
. other than Lassea. Laasor will consider further excaptions to this
'llocu;on on a case by case banis.

SECTION 4.03 -~ u-pbn raquest of Lessor, on or before the lst
day of Fmbruary of sach year following the commencement of this
Lease, Leasees shall submit a report, signed by an officer aof
' Lessae, certifying the amount and type of traffic originating or
umin;:cmg on the Leased Premises during the prior calandar year,
the railroads (if any) with which all or portions of such trarfic
were interchanged, the volume of traffic interchanged with each
such railroad, and the total amount 0f rent due ant payable for the
previous calendar year. The rent due from Lessee for the _Year.
shall be determined by referance to tha percantage of the total

9
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" eraffic (as described in Ssction 4.01, subject to the provisions of
Section 4.02) that was interchanged with Lassor, subject to the

terms of Section 4.04, in accordance with the following schedule:

_ PERCENTAGE OF THE TOTAL
TRAFFIC THAT WAS INTER-

CHANGED WITH LESSOR RENT DUE ILYSSOR
100 - 95% $ -l
94 ~ 858 $10,000,000

8¢ ~- T5% $20,000,000
.64 - 558 $30,000,000
5S¢ ~ 45% $40,000,000
44 ~ 35% $50,000, 000
3¢ - 25% $60,000,000
24 - 15% $70,000,000
- 14 ~ S% $80,000,000
C -~ 4% $90,000,000

Lesass shall pay to Lessor all rent detarmined to be
payable pursuant to this Section 4.03 on or bsfore March lst for
azch cslendar year following the commancement of this Lease.

_ SECTION 4.04 - Rent shall be adjusted sach ywar to reflect
changes in the P:odnc_.e:: Price Index - Finished Goods (the ‘f!nncx“)
and the amount due c;aéh year shall be determined as follows:

The Index for the month of Dacember 1992 shall be deemad
tc be cthe bhase Jindex ("Base Index"). Rent shall be adjusted
annually a5 Of each December thereafter by multiplying the rent
ghown in Section 4.03 by a fraction, the denoxinator of which is
the Base Index and the numerator is the Index for the month of
Dacember in each year. The term "Producers Price Index® shall mean
the Producer Price Index - f‘-&n&ahsd Goods (Reference Base 1982 =
100), published by the United States Department of Labor, Bureau aof

Labor Statisgtics, or, if the Producer Price Indax ceases to be

published, such comparable index or measure of change in the
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purchasing power of the dollar as may then be in common usage of
adjustments in rents. Adjustments so made each Dacember shall be
affective for the following calendar year. .

" SECTION 4.05 -~ Laxsee shall pay all due rant payments, and
all other paymentz required by thie Lease, to Lessor at 1416 Dodge
Street, Ozaha, Nebraska 68179, Attn: Senicr Director of Interline
Marketing, or &t such other location or to such other individual as
- ay be designated by Lessor in ur:.t.in-g . |

SECTION 4.06 -~ If Lexswe fails to pay any inatallment of rant
vhen due, and such fatlure continues for thirty (30) days, Lesmee
.shall pc'y interest at the rate of 28 over the prime rate of CHASE
MANHATTAR BANK, N.A., its successors and hll.gha, in effect on the

day the rent was due, which intersst shall accrue from the date it

was due until tha date of payment. HNo such failure to pay any

installment will accrue any interest or constitute an Event of
Deafault in the event it ;i.s determined that no rent was, in fact,
payable by xreason of the provisions of Ssction 4.03.

SECTION 4.07 -~ Acceptance by Lessor, its successors, assigns
or designees of rent or aother payments shall not be deemed to.
constitute a waiver of any other provision of this Leasa.

SECTION 4.08 —- Upon racaipt by Laszor of the report required
by Section 4.03, Leasor shall, upon giving at least fifteen (15)
days* written notice, have the right, at its sole cost and expense,
to reviev and audit all of Lessee‘s records relating to or forming
the basis for such report.

SECTION 4.09 ~~ Az additional security for the payment by
Lessee tO Le'ssor of any sums of money required hereunder to be paid
.by Lassee, it is agreaed that in the event Lessee fails, neglects or

11
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refuses to timely pay any sums due nn_d owing to lLessor hex:eunde;:,

Leasor may use any and all sums which it may collect from any third

party angd which may, in whole or in part, bs payahle to Lessee, as

an offset against any and all payments for which lessee is
dslingquent. In addition, any sums at any time due and payable to
Lassee by Laessor may alsc be used by lessor and credited to
lessor's account tc the extent of any delinguent payment owed by

Lessae to Lessor. Lezzsee does hersby waive any and all claims,

" demands and causex of action against Lessor which it may have or
‘claim to have as & rasult of Lessor's use or an.l.mnt.ati.ot.: af the

provisions of thiz Section 4.0% and/or any offsat.

SECTIOR V
CONDITYIONS PRECEDERT

-

As conditionsz prec_.dcnt. to either party ‘s ohligationa
fiereunder:

SECTION S5.01 -- Lessor and Lessaes shall have z.;ccal.vad Board of
Directors‘ approval for this t::amact.ion.

SECTION 5.02 -~ There shal.l not be 2 work stoppage imminent or
in ettact. on the lines of Lessor or any of its affiliated companies
as a result of the axecution and/or implemeantation af this Lease.

SECTION 5.03 -- Lessaeea 'aha.ll have acquired- the right to
conduct rail freight service over the Leased Premises from the
Interstate Commerce Commismion, and shall have obtained such
judicial, administrative agency or other ragulatory approvals,

authorizations or exemptions as may be necessary to enable {t te

undertake its obligations hereunder.
!

12



SECTION 5.04 -- Lessor and Lassee shall not be preventad from
fulfilling their respective obligations under this lease as a
. rasult of legislative, judicial or administrative action.

SECTION $.05 —- lessor and Lassee shall exacute trackage
rights agreements bestween Xansas cu-.y' (Reff Yard) and Pleasant

Hill, MO and bhetvesn Diaz Junction and Newport, AR (ﬁcauce over

t_.'-zto:'s trhckl) solely for the purpose of interchange with La.s-o:.
’ SECTION 5.06 -- Lessea shall not have discovered any contract,
' agresment, award, judgment, title defect or condition which would
prevent Lessae from o;.:a:qr.i.ng a rail freight operation on the

Laased Promises in substantially the same manner as presently

conduéted by Lessor. Upon execution hereof, Lessor _aliail make

a.vailablq for Lessee‘s inspection and review all contractx, deedsn,
agreemants and documentz partaining to ar affacting the Leased
‘Premises. Lassee shall notify Lessor in writing within forty-five
{45) days from dgt.a ot sxecut.ion hereof vhether or not itx review

of Leiaér'a racords and the Leased Premises has satisfiled this

- condition p:acedent..'

SECTION S.07 -~ Lessee and Lessor are agraeable to any
conditions whicf: might be Jlwmposed by the Interstate Commerce

Coinmission aor other regulatory body as part of the authority

reguired to consummate this transaction.

SECTION VI
MAINTENANCE

SECTION 6.01 -- During the teaxrm heareof, Lessee ghall maintain
the Ca:thﬁqe Subdivision main track of the Leased Premises betweaen
mileposts 643.13 and 259.05 to Class 3 standards, as defined by the
Federal Railroad Administration and capable of oparating speseds of

13




. againat all encroachments or unasthorized uses.
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at least 40 miles an hour, with the speed restrictions in effect as
of the date of the Lsase as shoun in Exhibit D. All other leased
track shall be mai.nta.tncd to the cliass t;.cclsa:y to maintain speads
‘as shoun in Exhibit D at Luxsee's own cost and expense and to a
standard that is sufficient to continue =zail freight service
émunmizatq with the needs of the rail users located thereon.

Lessor shall have no cbligation under the terms of this Lease to

perform any nmafintsnance upon, or furnish any umaterials for the

maintanance of the Leasad Premises during the term herscf. Iessee

shall comply with all applicable federal, stata or local laws,

ordimu_ncu' and regulations and shall prortect _tha Leaned Prcniaen
t..-u-ne shall nat
‘apply for a.ny Federal or State funding toz;- . :c.hahzutation or
;&Lnt_enanct af the Leased Premimes unlass Lessor provides written

.-consent to such application.

SECTION 6.02 -- Leasor ahall hava the right to J.nupaét. the

Laased Premises at all :eam;nablo times. Lessor shall notify
Lessees (n fl:l.tl.ng aof any dctl.cl-.lmcica in Lessee’'s naintenance
program and Leassee shall, within ninety (90) days of its recelpt of
-such t;ocice. Commence neceasary repairs and maintenance and shall

procaed to complete same With reasonable diligence. Lessee nay
relocate switches and .L.ndus\:_rial tracks from ane location an the
Leased ?xuu!.sés to another location on the Leamed Premises upon
.feceiving amr'nacusary and proper regulataory authority and after
ten (10) days®' written notice to Lassor. Any rehabilitation ar
reconstruction, including but not limited to that necessitatad by
an Act of God, will be the szocle responsibility of Lessae. Such

maintenance will include any function which Leasor, but far this

14
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I.tnc.. would be toq;u.:od to parform pursuant to applicable fedexal,
state, and municipal laws, ordinances, and regulations.

SECTION 6.03 ~- Nothing herein shal_l preclude lLessee, at its
sole cost and expsnsa, from maintaining the Leased Premises to a
standard higher than the minimum herein providad, but Lassee sihall
not be required hereunder to do so.

SECTION 6.04 ~- Lesses's maintenance obligations hersunder
shall include, but =xhall not be 1limited to, highway gxade
" erossings, grade crossing signal protection 'davicn. bridges,
cﬁl.va:u -and other structureas, and sub-roadbed. Lessee agress that
all g:;:ado c:oisings and grade c::;saing protection devices _uls.l.l be
given a high prié::.ty in Lasseas's majintenance program.

SECTION 6.05 -- Without the prior written consent of Lessor,
Lessee wWill not replace existing track and other track materials
(“OT¥") on the Leased Pramises with substitute or replacemant track
or OTH having a lighter weight, of lasser quality, or having a
lower fauir market va.l.ue-. Such raquirament shall also apply to all
"other facilities leased hersunder. Any repair or replacement of
welded rail shall also be welded. Lessee may make any replacement
and substitute with any n-\atatial having the same or higher waight
and quality as the materials being raplaced, without the prior
written consent of the Les&o:, provided that the work being
perfomeil by the Lesmxee and the materials being provided by the
Lesgee are sufficient toc maintain the trackage to the standards set
forth in Sectian 6..01.

SECTION 6.06 -- Subject to Section XII, Lessse will pay,
‘satisfy, and discharge all claims or liens for material and labor
or either of them used, caontracted for, ar employad by Leasnsee
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during the term of this Lekse in any construction, repailr,

maintenance, or removal on the Laased Pramises and any imphravements
located - therson, whether said improvements are the property of
_‘I..-lor or of lassee, and Lassee will indemnify and save harmless
Lassor from all such claims, liens, or demands vhatmoaver.

SECTIONR VI
ACCOUNRTING AND REPORTIRG

SECTIOR 7.01 -- Leswee agrees to furnish to Leasor such copies
of reports pertaining to Lessse and the Laassd Premisas prapared in
the normal course of Lessee‘s business as x.'.uor may Teasonably

raqueat and Lesaee may lawfully furnish. Upon request, lLessee will

deliver to Lesasgor éopicz of all financial statements showing the
financial condition of Lessee which are furnished by Lessece to the
Interstate Commerce Commission (“ICC*), FRA (purauam:- to any
agresmant between FRA and Lessees rslating to financial assistance),
the Securities & Exchange COlesl;dn (“SEC") ar scockhol.acrs. All
such £meci-¢l statements will be furnished to Lassor at the same
time ax they are tuz;niahc& to other parties.

SECTYON 7.02 -~ Irrespective of any obligations of Lessee toO
fornish financial statements to others, Lessee shall furnish Lesmsazx
financial statements prepared in accordanca with q-iu:ally accapted
accounting principles (which need not ba in addition to thase
f_umiahed to others as _ aforesalid) fairly presenting the financial
position and resultz of oparation of Lessee as and at the end of
each fiscal year. Such statements sha.ll bae furnished ta Lessar

within ninety (90) days following the end of each fiscal year.

16
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SECTION VIIT
uon:rzcu'zous AND INPROVEMENTS

SECTION 8.0l -~ In conunection with its use of the Leased

Premizses, Lesnee shall have the right to Temove, replace, add to or
ralay elements of the lLeamed Premises in the interest of cost or
operating efficiency, provided that a continuous and usable line of

railroad betwaean the termini in effect on the Commenceoment Date is

maintained. Lessee shall have the right to apply the net procaeds

from salvaged materials to maintenance or improvement of the Leased

Premises; provided that any such net procesds not rainvestaed in the

Leansed Premises shall be pudl to Leassor. Inprovements to the

leasad Pramisesn, whether normal maintenance or otherwise, will ba
traated as capital expenditures Or operating sxpenses under the
" then cumnt' rules of the ICC; and, excapt as providad in Sectian
8.03, such Jimprovements shall become part af the Leased Premises

and, at the termination of this Lease, shall be the property of

Lesmor unleas Lessar has determinad that Lessae ﬁay retalin

ownership as provided in Sectsiaon 8.03.

SECTION 8.02 -- The provisions of Section 8.01 shall also

apply and govern any wark or maintanance donc_ by Lessee purauant to

Section VI. On or before February lst of each .cuandar yYeoar,

Lessea shall provide Lessor with a written summary of all salvage
or other materials removad from the Leased Premises, the proceeds
received therefor and the manner in which the proceeds ware
reinvested. Failure to either reinvest such proceeds or pay any
unreinvested proceeds to Lemmsor within six montha following such

reporting date shall, at Lessor's sole discretion, constitute a

Dafault hereunder.

17
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SECTION 8.03 -- Prior to making any improvement of the Lcase‘d
Praniiu to which it desires to rstain ownership, Lexsee shall
notify Lessor of Iits intant to make such improvement, and 4its
desire to retain ownarship thmcf. If Lessor determines that an
{mprovement may be removed or severed from the Leasad Premises upon
termination af this Lease without diminishing Lessor‘s investment
-in tt;- Leased Premizes and without interfering with the utilization
cf the Leased Pranises as part of an interstate rail system, Lessor
will notify Lensee tiut. such improvement shall hea lLaszas's sale
érapc::y and may be ramoved by Lessee upan tearmination of this
Lease subject to Ssction XV of this Lease. Regardless of eventual
ownership, Laessee shall notify Lessor prior to making . any
suhst.anti'ai_ improvement or modification of the Leasad Premises
" costing in excass of szs;ooo.

SECTION 8.04 -~ Lessee may from time to time establish,
:eJ:qcat.c c.u: remove sidetracks or lndustrial spur tracks on -t';hu
Leased Premises after Lesses obtains any NECesBATy regulatory
authority. Lessor sl'mu have no obligation to bear any cost of
mteﬂals. construction or naintenance of said industrial apur
tracks. 'l‘hat"; portion of any such spur track which iz located upon
- the Leased Premises shall become part of the lLeasad Premises anfl.
-upnn termination of this Lease, the property of Lessox. Any

industry track agreement executed Dy Lo:gee shall firmt be
submitted t.é Lessor for written approval, which shall not
unr;;asonably be withheld. All industry ¢track agreesents,
regardless of duration, shall contain provizions indemnifying
Lessor as;d holding it harmless from all liability in connection

with the construction, maintenance or operation thereof.

18
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REPRESENTATIONS AND WARRANTIES

SECTION 9.01 -- LessOr Iepresents and warrants that:

(a) It has full statutory power a.ud authority to enter into
this Lease and to carry out the obligations of Lessor hersunder.

(b} Its execution of and performance under this Leass do mot

vLo.hta any étatute, :ul-c. regulation, order, writ, injunction ar

" decree-of any court, administrative agency or govcminm hociy.

. SECTION 9.02 -- Lassee rapresants and warrants that:

"{a) It is a corporation duly organized, validly existing, and
in good s:anding under the laws of the State of Kansaz and is
qualified to do business in the States of Arkansas, Missouri and
Kansas. _ |
. (b} It has full power and autn.o:.u:y' to enter into this Lease,

and, subject to necessary judicial and regulatory authority, to
cprry ont its obligaticns hersunder.

(c) Upon expiration af the (nriqinnl or any axtendad term of
this Lease or upon termination hereef by Leamor pursuant ¢to
_s-ecuon XV, lessee will bear any. and all costs of protection of its
current or future employees, including former employees of Lessor
that may be employed by Lu':seo. ag.ts:l.ng from any labor .protu-ct.iva
'cnndn';ions' imposad hy the ICC, any other ragulatery agency or
statute as a result of Lessee's lease or operation of the Loased
i’:emlses and any ralated agresements or arrangements, or arising as
'-a result of the termination of this .Lease. Nothing contained
herein 17 intended to be for the banefit of any such employes nox
should any employee he considered a third party beneficiary

heraunder. Nothing in thix Lease shall ba construed as an
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assumption by Lesxee of any obligations tc Lsssar‘s currant. or
formar employees undar collective bargaining or othar agreements.
that may exist or have existed bct;wcnn -!...no: and its employees, or
any of them.

SECTION X
OBLIGATIONS OF THE PARTIES

SECTION 10.01 -~ During the term hersof, Leazer will pay all
bills fer water, sewar, gas and electric service to the Leased
'Erem.-.cn. If Lessor is required to, or does pay, any such bills,
1.essae ul.u- promptly reimburse Lassor upon raceipt of a bhill or

-bu.}.s therefor. If the Leased Presmises arse not billed nnpar&tely
" but as a part of a larger tract or parcel, Leasaa shall pay that
: po:t-ion' of such bills as is attributable to usage on or in

cunnection with the Leased Premises. '

' SECTION 10.02 -- During the term of the Lease, Lessee will

comply with .all applicable fedaral, state and municipal laws,
aordinancas, and regulations. '

SECTION 10.03 -- During the term of the Leamas, Lessee will
- comply with all federal, state, and local laws, rules, rsgulations,
and ordinances controlling air, water, noise, hazardous waste,
solid waste, and other pollution or relating to the storage,
transport, release, or disposal of hazardous materials, substances,
waste, ar ather -pollutants. Except to the ax;:nnt. that such
-activities are the responsibility of the Lessor under
Section 10.04, Lessee at {tz own expense will make " all
modifications, repairs, or additions to the Leased Premises,
install and bear the expense Of any and all structures, devices, or

equipment, and implement and bear the expense of any remedial
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action which may bs zequired under any such iam, :ulau;

regulations, ordinances, or judgments. During the term of this

Lease, Lassae will not dispose of any wastes of any kind, whather
hazarxdous or not, on the Lsazed Pramises.

SECTIOR 10.04 ~~ Lessee assumes the risk of and agrses to
indemnify and hold Lessor harmless, and to defsend Lessor against
and from any claimz, costs, liabilities, expenses (including

without limitation court costs and attorneys' fees), or demands of
whatsosver nature or source for any contamination or z:;viromenul
Problema, latent or abviocus, discovered or undj..scbvcrcd. in the
real and chattal proparty to 'bu' cnnv.ind hersunder; far parsonal
injury to or death of persons whommocaver (including without

limitation employees, agents Or contractors of Lesscr, lLessee, or

" amy third party), or property damage or destruction of whatscaever

i_l&tun (iaclu‘ding without limitation proparty of Lessor or musec;
or proparty in Leszee's care, cuxtody, or cunt:rql. and third party
property) ., where such contaminaction, Environmental P:oh;lm, injury
ér damage arise out Of acts, Omissiong or evants occurring on the
Leased Premises after the Cozmencement Date. Lesnsor assumes the
risk of and agrees to indemnify and hold Lessee harmless, and to
defend Lessee against and from any claims, costs, liabilitieas,
expenses (including without limitation court costs aund attorney

fees), or demands of whatzmoever nature or source for any

‘contamination or Environmental Probleams, latent or obvious,

discovered or undiscovered, in the real and chattal proparty to he
conveyad heresunder, for perscnal injury to or death of paxsons

whomsoever (including without 1limitation exployees, agents or

_ contractors of Lessor, Lesmee or any thirxd party) or property
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damage or destruction of whatscever nature (including without
limttation property of Lessor or lLasses, Or property in its -or
_ their care, custody or control, and third party property) where
"such contamination, Eanvironmental Problems, injury or damage arise
out of acts, cuiszions ar svents occurring on the leased Premisas
p:.lc: to the Commencement Date, provided, however, Lesses has the
btu:dnn of proving such contamination, Eavironmental Problawms,
.Lnjury or damage arose out of such pre-Commencement . Date acts,
‘omizsion or events. )

“Environmental Problezms™ means any cause or act::i.on under
the federal Comprehensive Envircnmental Rcc'ponse Cananaation and
'I.thillt:y Acf. cf 1980 (as amsnded) and any causs or action arising
f.rom similax tcdera.l. state or local J.-gular.:.on ar other rules of
lm, and private causes of action of whatever nature which arise
from environmental damage, cantamination, toxic wastes or similar
.causas. ' .

If Lessor‘s indemnification of Lessee for a'mch
contamination or Environmental Problems becomes effective, Lessor
has the right to assume scle control.of and/or implement any order,
demand, plan.or request, or defend against any cause of action of
vhatever nature using lagal and jr.ochnical. counseael of its choosing.

SECTION 10.05 ~—- Lesses will promptly furnish Lessor writtan
_notice of any and all (4) releases of hazardous wastas ocr
substances of which it becomes aware which occur during the term of
r.-his Lease whenever such releases are regquirsd to be reparted to
any federal, state, or local authority, and (ii) alleged water or
air permit condition viclations, and (1{i) any notification
‘received by Lesseae allaeging any violation of any state, federal or
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local statute, ordinanca, ruling, order or regulation pertaining to
‘environmental protection and/or hazardous materisl,
transportation or storage.

handling
TO the extent practicable, such written
notice will identity the substance releases, the amount released.
and the msasuras undertaken tc clean up and remove the releaseaed

material and any contaminated s0il or water, will identify <the

nature and axtent of the alleged violation and the measures taken
to eliminate the violation, and will certify that Lessee has
".complied with all applicable ragulations, orders, judgments or
-'d-c:ns in connacti{aon therawith, or _i:h- date by which such

cdnpuancn iz expacted. Lessee will also provide Lessor with

" capies of any and all reports made to any governmental agency w_h!.ch

relate to such releases or such alleged violations during the term
of this Leaase.

SECTION 10.06 — During the term of this Lease, Lessor will

-have the right to enter the Leased Premises for the purpose of

-.-mgpacting the I.l;ued Premises to ensure compliance with the

‘raquiremsnts of this Laasse. If lLessor detectas any violation,

including any contamination of the lLeased Premises which it deems

to be the responsibility of Lessee under this Section X, Lessor
will notify Lessee of the viclation. Upon resceipt of such notice
Lassee will take immediate steps to eliminate the viclation aor
remove the contamination to the satisfaction of any governmental
agency with jurisdiction over the subject matter of the violation.
Should Lessee {nadequately remedy aor fail to eliminate the
violation, Lessor or its representative will have the right, but

not the obligation, to enter the Leasad Premises and to take
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whataver corractiva action Lassor desns necessary to eliminate t-.ixe
\_ri'qln_u.on. at the sole cipm- of lLessse.

SECTION 10._07 == Regardless of any acquiescence by Lessor,
Lesses will (i) indemnify and hold harmlexs Lessor and its

officerz, agente, aeaployees, lessors, parant

subsidiaries, affiliates, successors,

carporation,

and assigns from all
1iability, costs, expsnsas, fines, or panalties resulting from any

violation of any tcdcra].,' state, ég: local law, rule, regulation, or
‘ordinance 'ct_:ntrolling air, water, noise, hazardous waste, =molid
wasta, or other pollution or ralating to the storaga, transport,
- ‘release, or disposal of hazardous l;sat-tiall. substancas, wastes, or
of:.ha: pollutants arising out of Lessee's operatiaon of the Leased
_.?m.i,_acs and from any violations af this Ssction X, (ii) reaimburaes
Lemsor and its officers, agents, employees, lessors, parent
. corporation, subsidiaries, atfiliates, successors, and assigns faor
all casts and expeansss -incurred by L--a.o: or its officers, agents, -
employeas, lessors, parent corporation, subsidiariez, affilliates,
successors, and assigns in eliminating or remedying such
violations, pollution, or contamination, and (4ii) reimburse and
hold harmless Leasor and its officers, agents, enpioyeea, lessors,
--pmm: corporation, subsidiaries, affiliates, successors, and
a.l.sx.gns from any and all costs, expensaem, attorneys® fees, a_nd
penalties, fines, or civil judgments sought or cbtained againat
Lessor or its officers, agents, euployees, leasors, parent
carporation, subsidiaries, affiliates, successors, and assigns as
a result of Lessee's lease and operation of the Leased Premises or
any release or disposal of any hazardous material, substance,
wvaste, or othar pollutant onto or into the ground or into the water
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or air from or upon the Leased Premises during the term of this
Lease; PROVIDED, HOWEVER, that Lessee shall have no cbligation or
liability where such release or disposal is attributable to acts or
qn.i.alions of I.u:o:..;.tt egents, employees or third parties acting
under Lessor's aithority.

' Lesses waives and will not assert as a defense c.g'al.nut
‘Lessor any statute of limitations applicable to any controversy or
'éllpuu arising under this Section X, and Lesses will not raise or

plead a statute of limitations defense against Lessor or Iits

" - lessors in any action arising cut of Lasses's fallure to comply

‘with this Section X.

SECTION XI
'EMINENT DOMATN

SECTION 11.01 == In the cvim: that at any time during the tarm
af this Lease the vwhale or any part of the Leased Premizes ahall be
.' taken by any lawful power by the exercise of the right ot. eminent
domain for any public or qﬁnsi-pubu.i: purpose the following
provisions shall be applicable: |

SECTION 11.02 -~ If such p:ncucdiixq shall result in the taking
. ©of the whole or a portion of the Luased Premises which uaterialiy

_L_nte:fnrés with Lenmee’'s use of the Leased Premises for railrxocad
" purpaoses, L.aaauc ahali have the right, upon written notice to
‘Lessor, to terminate this lLease in its entirety. In that event,
and subject to nn} necessaxy g:-gu.l.;:t.a:y approvals or exemptions,
this Lease shall terminate and expire on the date title to the
Leaaed_: Premises vests in the condemning autharity, and the rent and
other sums or charges provided in this Lease shall be adjusted as

of the date of such vesating.
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SECTIOR 11.03 -- If such procesding shall result in the taking
of less than all of the Leased Premises which does not materislly
interfere with Lesuee's uses of the Leased Premises for raflroad
p'ur;':ouﬂ. then the Lease shall continue £or the balance of its term
as to the part of the Leased Premismes remaining, without any
reduction, abatement or effect upon the rant or any other sum or
charge to be paid by the Lessee under the provisions af this Laasa.

SECTION 11.04 -- Except as otherwvise expressly provided in.
" this Section, Lessor shall be entitled to any and all funds payable
for the total ar partial taking of ths Leased Premises without any
participation by Lesaee; prmruiad. howaver, that nothing contained
herein aha..l.l be construed te preclude Lesses from p:o--cnung any
cl.al.n diz:act;ly against thc condumm.ng authority for loss oOf its
business or f£or the value of its laaszehcld estate.

SECTION 11.05 -- Each party shall provide prompt notice to the
_other party of any 'Mn_-nt. domain prqcacd&ng involving the Leased
Premises. Each party shali be entitled to par:ig:ipate in any such

proceeding, at its own expense, and to consult with the other
',pan:y, its a‘l’.torrinyn. and expartz. Laszssea and Lassor shall mnke.
all reasonable efforts to cooperate with each other in the dafense
of such ;proeeed-s.ngs and to use their best efforts to ensure
Lessce's continued ability to use the Laased Premises for the

" conduct of freight railroad oparations.

SECTION XIIX
INSURANCE AND INDMIFICATIDR

SECTION 12.01 -- Except where the sole proximate cause af any
injury, ‘death, loss or damage is the negligence of Lesxor, its

agents or employees, Lessee shall protect, dafend, hold harmless,
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" and indemnify Lessar from and against any and all liability,
expense, Cost, claim or suit, including l;ttom-y‘a faux, incurred
by .or asseszed against Lessor, its agents, servants, affiliated
companies and its successors and assigns on account of injuries,
death, or property loss or dansge arising from Lessee's use,
operaticon or maintenance of the Leased Px:au.lc-‘ ¢ i€ also bading the
intent of the parties that Lesses shall indemnify Lessor for any
negligance on Lessar’s part which may contribute to any ‘such
injury,. death, loss or damage; PROVIDED, HOWEVER, that all
1abilsity, anludiﬁg liability for any injury, death, lozs, aor
damnges '-a.:txing in connectian with toxic waste or esnvironmental
.conditions shall ba governed by tha p.:.-ovl.ﬂ.ons of s.cci.;:n 10.04
hereot.

SECTION 12.02 -- Notwithstanding the provisions of
Section 12.01, leasee will be absclutely rasponsible for and will
indemnify, defend and save harmless Lessor and its officers,
agents, employees, affilistes, successors, and assigns from all
liability, claimn, penalties, fines, expenses, damages, and coxts,
- including attorney! s faes, arising from Lessee's violation of or
f:um its faflure tc comply with any provisions of this Leasa,
regardiess af whether contributed to by any negligence of Leasor or
its ofticers, agants, employees, or affiliates, but not $£ due
solely to the gross negligence of Lessox, its officers, agants,
emplayees or affiliates.

SECTION 12.03 —— Lessee shall, at its own sale coxt and
expense, procure the following kinds o.t insurance for the term of
t-:!u.s agreement commencing as of the date of Closing and promptly
_ pay when due all premiums for that insurance. Upon the failure of
27
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" Lessee to maintain insurance as provided herain, Lessor shall have
the right, after giving Lesmee ten days written notice, to obtain

such insurance and Lesses shall promptly reimburse Lesmor for that
expense. The following minimum insurance coverage shall be kept 4in
torce during The term of this Agresment:

Comprehensive Railroad Liability Jinsurance providing
badily - injury, 4including death, parsonal in and

ury
.property damage coverage with a combined amq.l.-’u.ut of
at least $10,000,000 each occcurrance or claim and a
-general aggregate limit of at least $10,000,000. This
insurance shall contain Broad Form Contractual Liability
covaring the indemnity provisions cantained in this Lease
(150 Form GL 24 14 or equivalent), severability of
interests and name Lessnr as an additional insured with
respect to all liabilities arising out of Lessea‘'s
obligation toc Lessor in the Lesases. If coverage is
purchased on a "claims made* basgiz it shall provide for
__at least a thras (3) ysar extended reparting or discovery

paricd, which shall be invoked should inzsurance covering

the time period of this Lease be canceled unléss replaced

with a policy containing the same Retro Annivarsary Date.

as the policy baing replaced.

SECTION 12.04 -- Leswee warrants that this. Lease has been
reviewed withh itz . 4Linaurance agaxir.(:)/broket(s) .and the
agent (&) /broker(s) has been instructed to procure the lnsurance
covefnge required herein and name Lensor as additional insured with
respect to all liabilities ariszing out of Lessea‘s obligation to
Lessor. . _

SECTION 12.05 -- Lessee shall furnish to Lexsor certificate(s)
of insurance evidencing the requirad coverage and endorsement(s)
and upon request a certified duplicate original af any of those
policies. The i{nsurance company(iez) issuing such pnllcy(iaa)
shall notify Lessor in writing of any material alteration including
any change in the retroactive date ({n any “claims mada“ policies or
substantial reductfon of aggregates limita, if such limits apply, or
cancellation therecf at least thirty (30) days prior therato.
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SECTION 12.06 -- The insurance policy(ies) shall be written by
a reputable insurance company or companies acteptable to Lessor or

with a current Best's Insurance Guide Rating of B and Class X or

bettar. Such insurance company shall be authorized to transact

- huzineas in the States of Arkansas, Mizsouri and Xansas.

SECTION 12.07 -~ Insurance coverage provided in the amounts
sast forth hearein shall not be construed to otherwise ralieve Lexsne
. _fm liahility hersunder in excess of such caovaraga, nor shall {t
preclude Lesses from taking such other action as ix availahle to it
under any other provision af this Agresment or otherwize in law.

SECTION 12.08 -- The 1limits of 1liability requirad under
" section 12.03 shall bs increased every five (S) years during the
-tn':n huraot- and aity extended term based on any incraases or
‘detreases in the Producer Price Index, or any successor :Lad..:r., in

the same manner as rant adjustments are calculated pursuant to
Section 4.04.

SECTION XIII
TAXES .

SECTION 13,01 -- It is understood and agraed that Lassas xhall
pay all taxex and assazsmentz, genaral and spacial or aotherwise
~ which may be levied, assessed or imposed upon the Leased Pramises

duaring the Lease Tarm. Lasseea shall pay such taxes and assessmesnts

directly to the taxing authorities on or bafore the due date, but
réaerves the :Lqm_: to contest any tax or assassment, in good faith,
by appropriate proceeding, as it may deem necessary or appropriate.

SECTION 13.02 -- Lessee shall be liable for and pay all

special assessmants and/or taxes levied against the Leased Pramises

29




os may be imposed by any taxing jurisdiction having authority in
the premises. '

SECTION 13.03 ~- Real property ad valorem taxes, fees and

special assessments, if any, shall be prorated batween Lessor and
Lessee as of January 1, 1993. Lessee shall be responsible for
paying any and all such taxes, fees Or assaxsmants ;ceruinq after
January 1, 1983.

SECTION XIV
EASEMERTS, LEASES AND LICENSES -

_'s:c'r:mt 14.01 -- lLessor covenants and agrees to pay ta the
) I.-a'm'ue a portion of the rsvenues collectad by lLassor from use of
the Leased Premises pursuant o any easement, lease (excluding
. leases of trackage) ar lzcanie (excluding licenses of tra;:kagn)
.aftecr.ing the use of the Laased Premises (hareinarter referrac to
as "Lessor Agrasments”). The payment to be paid by Lessor in
connection with thiz provision will be ﬂtty parcent (502} of all

amounts billed (as adjusted for the difference between billings and
callections for prior periods) by Lassor imr:suant to Lessor
Agreaments paygblo senmi-annually i.n_ arraars on January 31 and
July 31 of aach year. Lassee ‘shall not roceive any anonnt!.: paid to
Lessor for preparation fees and for services performed by Lessor
pursuant to Section 14.03. At its discretion, Lessor may enter
into new Lensor Agreaments applicable to the Leased Praemizmes
without Lessee‘s consent. Lessea shall notify Lessar of any
attempt to locate new customers on the Leased Premises, including
_the location of the possible new customers. If Lessor dasires to
lease the same portion of the Leased Premigses, Lessor shall provide

to Lessee thirty (30) days' advance notice of that intent.
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Kothing in this Laase shall prevent Lessoxr £rom eelling
any portion or portions of the leased Premises which is or are
located bayond 50 fest of the canterline of ‘any branch or main line
t.:ai:l:. including arsas of any station ground prov!.d;d' gsuch arxeas
ars not being unad in connection with Lexsee's rail tze.i.ght
cpcrats.o:u:. All procesds from such real estate sales shall accrue

scl.cl.y to Lesssor and Lesses shall either sxecute an mndncnt. to

thiz Lease which deletes any such sale property tzon the

'danczx.pﬁion and terms herescf, or shall executs any other document

reazonably necessary to rsmove the encumbrance of this Lease from

" auch property.

SECTION u.oz ~ The rsvenues collectad by Leszor described in

Section 14.01 shall not be prorated as of the Commencement Data.

Lessor shall be entitlad to receive and retain all payments due and

payable prior to the Commencement Date whether payable in advance
oi' J:n arrears. If Lessee is not in default under this Agrmsment,
-I_.assee w-u.l receive revenuez due and payable prior to termination
hereof. N

' SECTION 14.03 - F:on- and after the Commencement Date, Lessoxr
will manage all Lessor Agreements. From and after the Commencemant
Date, Lessea will manage all agreements, other than Lessor
‘Agreements, applicable to tha Leased Premises (hereinaftar referred
as "Lasses Aé:eeuom::") . Lesses shall document all of asuch Lessee
Agreements us.i.x_l_g standardized forms prepared and approved by Lessax
in accordance with Lessor‘s policiex cancqming hazardous matexials

storage and handling and engineering standards. Leasee shall not

- execute or deliver any Leassee Agreament, including any renewal,

termination or cancellation thereof, which deviates from Lasamor's
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© standard forms, enginesring standards or operating instructians

without £irst receiving the written concurrence of Lessor.

I.il_s-o:'a concurrence or non—-concurrance (as the case mway be) shall
be delivered to Lesmes within thirty (30) days of Lessee's written
nqu-in therefore. -

All preparation fees and all expenses billed by Lassor
applicable to the Lessor Agreenaentz shall be retained by Lessor.
All preparation feesz and expanses billed by Lessee applicable to

.the Lessee Agreements shall be retained by lLessee.

SECTION 14.04 ~ Lassee shall not axecute any Lesses Agroements

~affecting the Leased Premises having a term extending beyond the
. dndtial tezm of this Lease (or b-yomi any given extended tarmx. which

may be in effect at the time of execution) without ao-cux:ing

lassor's expresa written consent.

Cancellation of any Lesace Agroement for any xeason
during the term of thix Laase mMUst be approved, in advan;:n and’ in
writing, by Leasoxr. Tnis aﬁprava..l or non-approval (as .thu case llll'.Y

be) shall be forwarded to Lessee within thirty (30) days of

. neasae 8 reguest thc:etore.

SEC'I'ION 14.05 - Lenaae shau carafully supervise the use of
the Leased Preni.ses by any third party tao ensure that the value of
the Leased Premises iz not diminished by reason of such 'use.. In
particular, Lessee shall ensure that (1).all uses of the Leased
Premisas ara pursuant to appropriate documentatian and that all
unauthorized use is either covered by agreement or proaptly removed
from the Leased Premisas; (i1l) no use is permitted which could
jeopardize the value of the Leasmed Premises and that Lessee
Agreements for storage or handling of hazardous materials are
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strictly in conformity with Lassor's policies; and (1i1) upon the
termination of any Lessse Agreement for any reason whatsoever, the
Leased Premises are cleared aﬂd restored as required by the ternms
of the Lesmee Agresments. In addition, $f the unauthorized use is
‘of a type which uouid hc covered by a lLeassor Agresment, lLessae
shall promptly bring the unauthorized use to lessor's attention.

SECTION 14.06 - Lesmor reserves ths exclusive right to g:a'nt
easenents or other oecupa:iu;tl by coal sliurry pipelines, or f_:.be:
aptic or other communication systems or signbaards. Any requeasts
for such permits or easements shall bs referrsd to Lessor for
appropriate action. I.-uo;: will give at least thirty (30) days
notice to Lessee pricr to ‘initiation of any easemants or other
occdﬁaﬁicna purzuant to tﬁia Section. Revanues from the q:mting
hby Lessor of thoss agreements lha_.ll accrus solely to Lessor.

SECTIOR 14.07 - As soon as reasonably practicable after the
Commencement Date, f.cu_or shall assign to Lesses &all Lesses
Agreenents aftcct::.nq the i.nascd Premises and Lassee shall amsume
_I.axsor;s duties and obligations thereunder.

SECTION XV
TERMIRATION

SECTION 15.01 -- This Lease may be terminated as follows:

. (a) By lLessee or Lanor.z

1. onor at any time prior to the Commencement Date if
any subxtantive condition unacceptable to Lexsee or
to Lessor is imposed in the regulatory approvals
or exemptions contemplated by Secticn V of this
Lease for Lessee's lease and operation of the

Leazed Premises;?
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2. upon the occurrsnce of an EBEvant of Default as
providad in Section XIX:

3. upon thirty (30) days’ notice to I.glsae. as a
cansequence of an uninterrupted abandommant or
dizscontinuance of operations, as the case may ba,
for six (6) months by Lesses over any line ssagment
of the Leased Premises (other than an
inconsequential aban&omant or discontinuance not
affecting rail service gensrally aver the Line)
other than by reason of an event of force majsure,
a lavwful embargo, or changes in the d-nind. for
sarvice; or - _

4. upon thirty (30) days' notice to Lesssor, "following
Lo‘_-n't cbta'i.ntnq. all necessary regulatory
approvals or asxemptions to pcx:u-:l.t Lessaes to abandon
or discontinue rail operations;

(b) By lLessor if Lesses fails to provide a cors service of
aix (6) 'dax;s per weak to customers located betwean and including
Diaz Junction and Gul.c_m. Arkansas., PROVIDED, HOWEVER, that Lessoe
shall have thig obligation only if (1) volume on the Diaz Junction-
.'G{xicn line (excluding unit coal trains) in any three (3) month
period iz ar least aighty parcent (80%) of the 1991 volume divided
by 4 and (ii) =much cora service of six (6) dayz par waek was
raquested by any customer located adjacant to tha_ Diaz Jum:t:.ton-;
Guion line and Lezsee failed to provide such service.

Lessee‘s failure to maintain six (6) day per week service
on the Diaz Junction-Guion portion of the Leased Premises will
subject lLessee to being placed on probaticnary status by Lessor
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pursuant to written notice from Lessor, for a pericd of two (2)
nom'.hs conmancing no earifer than two (2) waaks after the date of
the notice from Lessor. If L.ll..l tnil to hoth restore aix (§)
day psr weak service by the timea aof commencement of the
probationary periocd and maintain such ssrvice throughout t.hcl
probationary period, Lassar, at its option, may terminsto Lossee's
lcalq of the Diaxz Jun:tton-éuion portion of the Laased Premines
effective on .or after threa (3) months* written notice to Lassusa

and Lessor then may again baegin q.pcr:aeion over the Diaz Junction-

Gulon portion of the Lesased Pramises. Lesses agress to psrmit

lasgor's immediate operation over the Diaz Junction-Guion portion
af the Leased Premises st no charge to Lessor to permit Lessor's
nervice to customers during the patiac:l between the data of Lasaor's
-w.r:s.t'.ten natice of termination of the Lease and the date a.t L.ol-.o::'z -
actual repossaession of the Diax Junction-Guion portian of <the

leased Premisaes. Lessor shall not exercise its rights hereunder if

Lessor agrees with Lessee that Lessee's- failurs te provide aix (6)
day per week service was due to a bona fide force majeure condition
resulting from Acts of God, war, insurrection or any like cause
beayond Lessee's control. The provisions of this Section shall not
apply to Lessee's operation ovar Lassor's Pfeiffer Spur, and Leasee

ghall not be required to provids six (§) day per weesk service over
the Pfeiffar Spur.

(c} By Laasar purzuant to Section XIX.

(d) By Leszea in the event Lessor is no longer able to
interchange traffic with the Lessse at Kansas City, MO or Newport,
AR, or at an alternate lacation satisfactory to both Lexsea and

Lassor.
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(e) In the evant that within 365 days after Commancemsat Date
{4) any of Lessor‘'s labor organizations cause a work stoppage as a
zjcsult of- this Lease and Lessor is unable ¢to negatiate a
satizfactory resolution with the orqani_.zati-on or (i) condi:iahs
unacceptable to Lessor are imposed by the Interatate Commerce

Commigsion Or a court ar other body, Lessor shall have the right,

. anytime within such 365 day period, to terminate this Leame by

giving thirty (30) days‘ written notice to Lessee. In such .avent
Leaaee shall deliver possession of the Leased Premises to Legsor on

such 30th day, subject to all necsssary priocr ragulatory approvals

or exemptions, and Lessee ahall comply with the provizions aof
s-c:.'f.iun xv .wx.t.hl.n asuch thirty. (30) day psricd. In the event Lesaor

‘axercises this right of termination, it will i:ay Lessse & sun equal
-0 the total of the Verified Costs incurred by Leasee Iin

qomencuent of operations on the Line, subject to a maximum of
$250,000. “Verified Costs® mhall mean costs incurred in purchases
of -tangibles such as, but not limited to, capital improvements,
computers and office and real property, title to which shall pass

‘to Leszor in the event of a termination as provided for hereunder.

Thereafter, Lessor will give Lessee the right of first refusal to

lease the Leased Premimes, exercisable within one year following

. Lessor's notice to Lesses, on the same terms as st forth in this

Lease, provided the conditions which caused tarmination pursuant to

this Section 15.01(d) have, in Lessor's sole opinion, been
remedied.

(f) By Lessor or Lassea, by giving 30 days’' written notice to

the other party, in the eavent a court or other body determines that
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all or any of the provisions of Section IV are unlawful or
athanua- ummfo:caable.

SECTION 15 02 -- In the evcnt of termination as provided &n
scct:ion 15.01 above, future rentkl shall be abated as of the date
Lessee ceases opsration and no equity in title shall be deemed to
have bsen accunulated by Lesses except as provided in Section B.03.
buuc shall be liable for, and pay to Lessor, all rent accruing
prior to the date of such termfination.

SECTION 15.03 -~ In the event this lease iz terminated, Lessae
shall coopsxate with Lessor and/or its designee in obtaining
oparating rights ec';uivu.ant to those enjoyed by Lassece. an.ae
shall aszign all Lesses agresmants affecting the Leased Premisen to
Lansor. - _ .

SECTIOR 15.04 -- In the event af termination 'ot this Laase,
- Lessee shzll vacate the Leased Premises in an orderly m.mne:. ﬁpon _
.nf tarmination resulting from an Event of Default by Leasee,
. 'Lessor or its designee may immediately re-enter and take posseasion

of the Leased Pramises by providing written notice to Lessee that

this Lease has been terminated. Upon any terminacion ressulting

from an Event of Default, Lesmsor may immediztely assign this Lease
to & new lessee and that lessee may  immediately begin opsration
over the Leased Premises pursuant to the terms of this Lease.
Lessor or its dexsignes at Lessor's discration may Lmn;-di'atel.y ‘bagin
operatiaon aver th§ Leased Premises if Lessee ceames operation on

the Leased Premises.

SECTION 15.05 -- Upon any termination of this lLease, Lesses
agrees to make available for sixty (60) days thereafter, without
charge, any improvements thereon which it may own or hol& under

37



e

lease (pursuant to Section 6.03 or otharwise) to I..;.uo: or its

dasignee for use in rail freight service. For an additional period

" af sixty (60) days, laessor or its designee may purchase such
improvements at market values less Lessee’s cost of removal;
PROVIDED, HOWEVER, that if Lessmes receives and is willing to accept
a bonag tide 'otter- to purchase any such improvemant(s), Lessee shall
not:!.ty Lessor and Lassor shail have the rigit to purchase the sam
an:ovmont for the same prics offeared to Lessae within ﬂ.ttoan
(15} days of Lessor’‘s recsipt of such notica.

SECTION 15.06 -~ Within thirty (30) days of receipt by Lessse
of Lessor‘s notice of termination, or Lessee's notice o Lesscxr of
tarmination, as provided for asbove, lLesses ahall £ile any and all
required applications or filings with the ICC or other body

requesting and sacuring authority to abandon and cease operations
over the Leased Premises. In the event Leasees fzils, refuses or
- naglects to take. such ac_tiém or fails to diligently pursue same to
.conclusion, Lessee agress to pay. 1:'0 Lessor, as liquidated damagss,
the sum af $1 million par month for each month during the firsc
ysar or portion thersaf following such failure, ratu;la.l or neglect;
$2 million per month during the zecond such vear: $5 million par
. month during the third such year; and $10 million for every month
thereafter. - In the event of terminetion of this Agreement, Lessee
shall 'aasign all agreements affecting the Leasad Premises to
Lcsso:..

If Lessor terminates this Lease as a result of the
dmposition by i:he ICC of any conditions aor restrictions which will
result in expenses, losses or damages to Lessar, Lessee may agres,

in lieu of termination, and upon consent of Lessor, which caonsent
38
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shall not be unreasonably iritl;ahcld. to indemnify, reimburse and
hold lLassor !\amlnu from and against all such expenses, costs and

‘damagas far the duration of this Lease.

SECTION XVI
COMPLIANCE WITH LAW

SECTION 16.01 -~ Lessés agraas to comply with all provisions
of lav, and Lesses will not knawingly da, ar parmit ta be dane,
cpon ar about the Laamed Premises, anything forbidden by law or
ordinances. Lazsae ttirt_:h‘ar agrees to use itx haxt afforts to
secure all necessary governmantal anthority for its oparatiaon an

the Lsased Premises.

SECTION XVII
FORCE MAJEURE

SECTION 17.01 -- Lessee shall have no obligation to .opcrate
aver any portion of the I.-a.od' Premizses as to vhich it is prevented
from oparating by Acts of God, public authority, strikes, riots,
labor dizputes, or any cause bayond its control; PROVIDED, HOWEVER,

Lessee shall use its basr efforta to take v)hn:ovci- action is

necessary or apprapriate to bes able to remums its opa'rati'ona. In

. the event of damage or destruction caused by an Act of God, Lesnee

shall commence repiirs within 10 days of the occurrsnce causing
same and shall pursue siuch repairs with reasonable diligence.
SECTION 17.02 -- In the event the cost of such repsirs are
such that lLesree will be unable to recovar or recoup such costs-
within a reasonable pariod of time, not less than saeven (7) years,
follou.tng completion of the repairx, Leszaa may, upon verification
of tha foregoing, seek relief from Lessaor and raquast that Lassor
permit {t to abandon the affected segmant af the line in question.
in the event Lazsor determines that Lesmee will not in fact be able
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.t0 recoup its Xepair costs, LAassor shall grant permission to Lessee

to seek abandonment from the ICC. In the event the ICC approves

such abandonment, this LG-II. shall be amended to delete the segmant
in question from this Lease, but rentnl shall remain the same.

SECTION XVIIIX
DEFEASANCE

_ SECTION 18.01 -- Lassee shall not make any use of the Leamed
Premisus inconsistent with Lassor's right, t.ir.i._ and interesc
therein and which may cause the :Lg!it. to use and occupy the lLeased
Premises to revert to any party other than Lexsor or Railroad. So
long as the Leased Premisex are sufficient to permit Lessee to
‘operate betwaen the termini describad in Section I, this Lease
shall not. be affacted by any detarmination, whether by judicial
arder, decree or otherwise, that ounership of any portion oi the
_ Leased Premises is.vested in a parson cther than Lessor or Lessee,
and there shall be no abatement of rent aon 'a.cconm'.' of such
detarmination. - M.llqt and Lessaee shall make all reasonable eﬁtozts
to dafend Lasmor's title to -the Leased Pramines against any adverse

claims.

SECTION XIX
EVENTS OF DEFAULT

SECTION 19.01 -- The following shall b Events of Defoult:

(a) Failure by Lessee to make payments of rent or other
_fmounts due and payable for any reason arising in connection with
this Lease or Lessee's operation over the Leased Premises., and such
.fatlure continues for ten (10) days following written demand
therefdr.

(b) Filing of petition fLor bankruptcy, renrg.anizar.ion or
arrangement ©f Leasae by Leasee pursuant to the Bankruptcy Reform
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Act or amny similar proceading, which patition is nat dismissed
within thirty (30) days.

(c) Lessee breaches any provision of this Lease other than
for the payment of rent which iz subjsct to subparagraph (&) above,

and £3ils to cure such braach within thirty (30) days aftar receipt

of writtan notice of such breach from thi Lessor or fails to

commence to cure such default within cthirty (30) days, or, ance

commenced, fails to use due diligence to complete the cure.

(d)y The £iling of any involuntary bankruptcy, receivership or

- arrangemant proceading, which £iling is not dismisged within 120

days.

SECTION XX
BREACHES; REMEDIFS

ée;:uon 20.01 ~- Upon the occurrance of any breach t;t any term
hersaf the injured party shall notify the breaching party in

writing and specify the breach and what corractive action is

desired to0 cure-the breach. If, upon the ezp.u_-'nt.ton af forty-five

(45) days from the receipt of said notice, the breach has not been
cured (or. {f such breach cannot he cured within 43 days, lf.gpa
have not been taken toc effect such cure and pursued with all due
diligence within said period) and is a materiasl breach, the injured
party shall have the right, at its sole option, to cure the breach
if possible and be reimbursed by the breaching party for the cost

thereof, mcludi_ng any and all raasonable attorney‘s fees, and for

any ressonably foraseeable consequential damagex. Nothing herein
shall prevent the injursd party from resorting to any other remedy
permitted under tliis Lease or at law or equity, including seeking

duu:qeé and/or specific performance, as shall be necessary or
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appropriate to make the injured party whole in the premises.

_Fallure ef the injured party to demand or enforce & cure for breach

in one instance shall not be deemed a waiver of its right to do so
for any subsequent Sreach by the breaching party.

SECTION 20.02 -~ The failure of any party hereto to entorce at
any time any of the prouvisions of ‘thia Lsase or to exercise . any
right or option- which is herein provided shall in no way be
construed to bs a waiver of such provision(s) as to the future, nor
in any way to affect the validity of this Lease or any part hereot
oxr the right of either party to thersafter snforce each and every

such provision and to exercise any such :Lgh£ or option. No waiver

" of any breach of this Lease shall be held to ba a waiver of any

othar or subzequent breach.

SECTION XXI
ARBITRATION

 SECTION 21.01 -- If at any time a question or controversy
shall arise between the partiex heretc in ccuncct:i.ot.t with <this
_I.eue upon which the pn._-tiu cannot agree, (other than questions or
éontrcveraias arising under Sections XIX or XX which ami not be
subject to arbitration), and if the parties agree to arbitration,
such question ar controversy shall be submitted to and settled by
a single competent and disinterested arbitrator if the parties to

tha dispute are able to agres upon such =mingle arbitrator within
hY

" twenty (20) days after written notice by one party of its deaire

for arbitration to the other party. If the parties cannot so
agree, the party demanding such arbitration (the demanding party)
shall notify the other party (the noticed party) in writing of such

demand, stating the question or questions to be submitted for
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deciszion and nominating one arbitrator. Within twenty (20) days

atter receipt Of maid notice, the noticed porty shall appoint an

arbitrator, notify the demanding party in writing of such

appaintment, and at its option submit a counter-statement of

question(s). Should the noticed party fzil within twenty (20) days
after recaipt of such natice to name its arbitratar, the arbitrator

for the demanding party shall select one for the noticed party so

fa{ling. The arbitratars so chosan =hall select one additional

arhitrator to canplete the boartt. If thay fail to agree upon an

_a;i.diuona.l att_:i.tratcr. the same shall, upon application of any
party, be appoi:_med by the Chief Judge (or acting Chief Judge) of
* the'United States District Court for the District of Mimsouri upon

appucat.ion"by at_& ‘party after ten (10) days® written notice to the
othar party. o

Upon salactian of the arbitrator(s), said u:hi.tr:at:o:(n)
shall with reasonable . diligsnce determine the questions as
disclosed in the parties’ statements, shall give all parties

* raeasonable notice of the time and place (of which the arbitratox(s)

shall be the judge) of hccr.i.ué evidence and argument, may take such

_evidence as they deem reasonable or as either party may submit with

witnesses x;equized to be sworn, and may hear arguments of counsel

or others. If any arbitrator declines or fails to act, the party

{or parties in the came of a single arbitrator) by whom he was
chosen or said judge shall appoint another to act Iin his place.
After considering all evidence, testimony and arguments, said
gingle arbitrator or the majority of said board of arbitracors

shall promptly state such decision or award in writing vwhich shall

‘be final, binding and conclusive on all parties to the arbitration
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vhen deliversd to them. Until the arbitrator(z) shall issue the
first decision or award upon any GqQuestion submitted for

arbitration, performance under the Lease ashall continue in <the
-‘ua'nnct and zém axisting priaor to the rise of msuch Qquestion. . After
delivery of said first decision or award, each party shall
forthwith comply with said first decision or award immedi{ately
atter raceiving it. '

SECTION 21.02 -- Each party to the arbitration shall pay the
conpensation, costs and expanses of the arbitrator appointed in .tta-
bahzalf and all fess and axpenses of its oun witnessas, exhkibits and
counsel. The compansation, cost and expenses -of the single
acrbitrator or the additional arbitrator in the board of arbitratars
shall be paid in equal shares by all parties to the arbitration.

The non-privileged books and. papers of all parties, as
_far as they relate to any matter submitted for n:hitta‘:ion. shall
be open to .the examination of the other parties and the

.arbitrator(s).

SECTION XXIX

_ COMMERCIAL HUPBGRT . Ab ,A:hm:g{mms

SECTIOR 22.01. -- For the tarm of this Lease, Lesgor will pay
Lessee revenue divisions per loaded car on trarffic originating or
taminatit;g on the Leamed Premises and Jinterchangad cars as
ptovided_.i.n Exhibit E attached hereto and incorporatad by reference
herein, which divizions shall ba mubject to any RCAF increases or
decreages as shown on Exhibit E. Such increases or decreases will
be calculated annually and only one adjustment to the divisions
shown in Exhibit E will be made and applied as of December 31st, to
be applicable to the following calendar year.
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SECTIOR 22.02 -- For the term of this Lease, Leasor agrees to
provide. the equipment and commercisl support as provided for in
Exhibit F.

SECTION iz.us =~ For the term of this Leans, Lessse agrees to
c-:onpl.y with and be legally bound by the terms and provisions of the
Kagociation 6_: American Railroads® practices, rules, agresments,
and circulars auch as OT-55, claim handling, as they apply to
uung dnd equipment damage cccirring while in Lassee's possession.

SECTION XX1IX
NYSCELLANEOU

SECTION.23.01 -- Entire Agresment. This Laaxe expresses the

_entire sgreement hetuaan the pn,_:r;i_.,l_ and supersades all prior oral

or writtan Agreements, commitments. or understandings with respect
to the matters phrovided for harein, and no modification of this

' Lease shall be binding upon the party affected unless sst forth in

writing, and duly exscuted Ly the atfected party. _
SECTION 23.02 -- Notices. ALl notices, demands, TSQUeSTS Or

. other communications which may be or are required to be given,

served or gent by any party, to the other pursuant to this Laase
shall be in writing end shall be deemed to have bean properly given

Qr sent:

(&) If 4intended for Lessor, by mailing by ragistaracd -or
certified mail, return receipt raquested, with postage prepaid,
addrexsed to Leszmor .at: . '

Union Pacific Railroad Company

Missouri Pacific Rasflroad Company

1416 Dodge Street

Omaha, Nsbraska 68179.

Attention: Senior Director Interline Marketing
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{b) 1II intended for lLessea, by umailing by registarad

or certified mail, resturn receipt requestad, with postage prepaid,
addressed to Lesses at:

Missouri & Northern Arkansas Railroad Company, Inc.
S1l4 Rorth Orner

Carthaqge, MO 64836
Attantion: Geheral Manager

SECTIOR 23.03 -- Each notice, demand, request ar communication

" which shall be mailed by registered or certified mail to any party

.in the manner aforesaid shall ba deemed sufficiently given, served
or sent for all purposes at tha time guch notice, demand, reaguest
or communication shzll bs either received by the addresses or
refused by the addrezsee upon prasentation. Any party may change
the nama of tha racipient of any notice, ar hits or her addrezs, at
any time by complying with the foreagoing procedure.

SECTION 23.04 -- Binding Effect. This Lease zhall be binding
upon and inure to the benafit of Lessor and Lesses, &and shall be
binding upon the successors and asgigns of Lesses, subject to the
limitazions hersinaftar set forth. Lessee may not aasign its rights
under this Lease or any Lntersst therein, or attempt to have any

other person assume its obligations under this Lease, without the

prior written consent of Lessor, which consent shall not

- unreasonably be withheld; PROVIDED, HOWEVER, in the event Leszes

elects to asaign its interest in the Leasad Pramises, and Lessor
consents to this assignment, Lessee will first secure the approval
of the Interstate Commerce Commissicon, and/or, such other
regulatory approvals as msy be then required; and PROVIDED FURTHER,
that Lessor has approved the financial condition and operational

ability of the new Lassee, which approval will not be unreascnably
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utth!'}eld and which evalustion of the new Lesses will be consistent
with then existing practices in the industry.

SECTION 23.05 -- Severability. If fulfillment of any
‘provieion hereof or any transaction related hereto shall involve
transcending the limit of valid:.t.y prascribad by law, then the
abligation to be fulff{lled shzll be reduced to the limit of such
vaiidity; and 1f any clauss or provision herein -conuinnd oparates
or-would prospectively oparate to invalidata this Lease in whole aor
4in part, then such glause e:. provision only shall bes held
ineffective, as though not herein contained, and the remainder of
this Lease uh.a.'l.l. remain oparative and in full ta:c-c and effact.

SECTION 23.06 -- Headings. Article headings umed in this
!.aase- m insertsd for convanisnce of referance only and shall not
ba deane-d to be a part of this Lease for any purpose.

- "SECTION 23.07 -- Governing Law. - Thiz Laase shall be governad
and construsd 4n accordmcc.;dth the laws of the State of Mizmouri.
It is expressly aq:agd that no- party may sue Oor comnencea any

litigation against the other party unless such legal proceading is

bi:ougim in Fedaral court in Missouri. Lesseo‘s operations under

this Lease shall aiso comply with the applicable provisiaons of
Federal law and the applicable rules, requlations and policies of
‘any agency thereof.

SECTION 23.08 == Amendment. Ro modification, addition or
amandments to this lLease or any of the Appendices shall be
'_eftect.ll.ve unless and until such modification, addition or amendment
iz in vriting and signed by the parties. '

SECTION 23.08 -- COuntaggaris. This Lease may be executed in
any numbar of counterparts, each of which shall be deamed to be an
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original and &1l of which togather shall be daemed to be one and
the same instrument.

" SECTION 23.10 —- Confidentiality. No party may disclose any

. of the tarms of this Lsase Agresmant to any non-party without the

prior written ct_:mnnt. ef the other party axcspt (1) as required by

law; (2) to a corporates parsnt, subsidiary or atfiliate: or (3) to

suditors retained by a party for the purpose of assessing the

accuracy of charges, if, and only if, the auditor agrees in a

: lqgaily binding. instrument that {t will abide by <cthis

-eontidcnt._s.cltty clause as {f auditor were a pl.::'y to this Lease

Agreanent. Each party agrees to indemnify the other from and

against - any damage suffered by a party as a result of any
disclasure in viclation of this confidentiality provision.

IN WITRESS WHEREOF, the partiex hereto have caused this

'Ag:nuent to be duly gxecutnd on their beshalf, as of the date’ first

herein written.

MISSOURI PACIFIC RAILROAD COMPANY,

BY
Titles L e o .J%',} ooy Yo

£J¢"(¢.-r."‘_a L.’,“., ,‘?’_,‘.‘/'.", _(?/'(-'_d,’-’l

MISSOURI & NORTHERN  ARKANSAS
RAILROAD COMPANY, INC.

:{——m%?, 7 Y

LIVUREUGKALEAR JDR
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