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GANFER & SHORE, LLP ﬁg‘ } )

360 LEXINGTON AVENUE

NEW YORK, NEW YORK 10017 ‘RFGF'VED
- Nl
Mark A. Berman, Esg TELEPHONE (2121 922-9250 iR h” 210
Extension 266 TELECOPIER (212) 922-9338 . MANAGEMENT

E-mail: mberman@ganfershore.com e S18

March 16, 2010

BY FEDERAL EXPRESS

Cynthia T. Brown, Esq. oh%
Chief, Section of Administration MAR 17. 261
Office of Proceedings 0
Surface Transportation Board p,.a"n“

395 “E” Street S.W.
Washington, D.C. 20423-001

Re: MC-F 21035, Stage Group pic and Coach USA, Inc., et al.
Acquisition of Control — Twin America LLC (the “STB Proceeding”)

Continental Guest Services Corporation v. International Bus Services,
Inc., et al, Index No. 600643/10 {N.Y. Sup. Ct.) (the “New York Action”)

Dear Ms. Brown:

We write in furtherance of my conversation of today with Ann Newman of your
office.

Please find ten copies of: (1) Continental Guest Services Corporation’s (“CGSC")
Order to Show Cause, with attachments, containing the Temporary Restraining Order
issued by the Court in the New York Action; (2) the transcript of the oral argument held
before the Court on March 12, 2010 on the application for a Temporary Restraining
Order; (3) CGSC's Request for Judicial Intervention; (4) CGSC’s Memorandum of Law;
and (5) CGSC's Summons and Complaint.

As requested by Ms. Newman, we served today by federal express the following
three parties in the STB Proceeding: David Coburn, Linda Stein and James Yoon. We
enclose an affidavit of service attesting to such service.

Please feel free to call me if you have any questions concemning the enclosed.

Respec ,
% ~_

cc.  Ms. Ann Newman (by e-mail without encl.)
Ms. Betty Zhang (by e-mail)
Steven J. Shore, Esq.
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STATE OF NEW YORK )
) ss.:
COUNTY OF NEW YORK )
MARK A. BERMAN, being duly sworn, deposcs and says:
1. I am over 18 years of age, am not a party to this action, and reside in New York State.
2. On the 16th day of March, 2010, 1 served true copics of (1) Continental Guest Scrvices
Corporation’s (*CGSC"} Order to Show Cause, with attachments, containing the Temporary
Restraining Order 1ssued by the Court in the New York Action: (2) the transcript of the oral argument
held before the Court on March 12, 2010 on the application for a Temporary Restraining Order; (3)
CGSC’s Request for Judicial Intervention; (4) CGSC’s Memorandum of Law; and (5) CGSC's
Summons and Complaint upon: .
David H. Cobum, Esq.
1330 Connecticut Avenue NW
Washington DC 20026
Linda S. Stein, Esq.
1330 Connecticut Avenue NW
Washington DC 20026
James Yoon, Esq.
120 Broadway
Suite 26C
New York, New York 10271
3. Service was effectuated by delivering same to all of the above by Federal Express

courier for standard overnight delivery, Airbill Nos.

s 7933 6027 0470 (David H. Coburn)
e 7984 8090 7863 (Linda S. Stein); :
o 7984 8095 1984 (James

d

MARK A. BERMAN

Sworn to before me this .
16th day of March, 2010 BELKIS MARTINEZ

Notary Publ c, Ste a-of New York
No. 01MA5(64215

7 ?
Yy £ Qual fied in Q. cens Coun .
: .'ig EA ¢ A /L éﬁ 3 pruf Commiss.on Expiras August 13, 20/¢"
NOTARY PUBLIC




SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
CONTINENTAL GUEST SERVICES
CORPORATION,
Plaintiff,
- against -

INTERNATIONAL BUS SERVICES, INC. D/B/A
GRAY LINE NEW YORK, CITY SIGHTS TWIN,
LLC D/B/A CITY SIGHTS NEW YORK, TWIN
AMERICA, LLC, BATTERY PARK HOTEL
MANAGEMENT, LLC, HAMPTON INN TIMES
SQUARE NORTH, HILTON GARDEN INN TIMES
SQUARE, NEW YORK WEST 35™ STREET HGI,
ON THE AVE HOTEL, THE PARAMOUNT HOTEL
NEW YORK, PARK CENTRAL HOTEL (DE), LLC,
THIRTY EAST 30™ STREET OWNER, LLC, TIMES
SQUARE HOTEL OPERATING LESSEE LLC,
LEXINGTON HOTEL, LLC, W2001
METROPOLITAN HOTEL OPERATING LESSEE,
L.L.C, and HIGHGATE HOTELS, L.P.,

Defendants.

STATEOF NEW.YORK )
) ss.
COUNTY OF NEW YORK )

Index No. 600643/10

AFFIDAVIT OF SERVICE

LA.S. Part 53
Hon. Charles E. Ramos, J.S.C.

Motion Seq. No. 1

MAR g 2945
Part of
Recorg

ANGELA WILLIAMS, being duly sworn, deposes and says:

1. I am over 18 years of age, am not a party to this action, and reside in New York State.

2. On the 12th day of March, 2010, I served true copies of the within Order to Show
Cause, together with the papers on which it was based, along with Plaintiff's Amended Memorandum
of Law in Support of its Motion for a Preliminary Injunction and Temporary Restraining Order, the

Request for Judicial Intervention, the Amended Statement of Support of Request for Assignment to

the Commercial Division, and the Amended Summons and Complaint in this action upon:



International Bus Services, Inc.
d/b/a Gray Line New York
1430 Broadway, 5th Floor
New York, New York 10036

City Sights Twin, LLC

d/b/a City Sights New York
1430 Broadway, 5th Floor
New York, New York 10036

Twin America, LLC
1430 Broadway, 5th Floor
New York, New York 10036

Highgate Hotels, L.P.
545 E. John Carpenter Freeway
Irving, Texas 75062

Battery Park Hotel Management, LLC,
102 North End Avenue
New York, New York 10281

Hampton Inn Times Square North
851 Eighth Avenue
New York, New York 10019

Hilton Garden Inn Times Square
790 Eighth Avenue
New York, New York 10019

New York West 35th Street HGI
63 West 35th Street
New York, New York 10001

On The Ave Hotel
2178 Broadway
New York, New York 10024

The Paramount Hotel New York
235 West 46th Street
New York, New York 10036

Park Central Hotel (DE), LLC
870 Seventh Avenue
New York, New York 10019

Thirty East 30th Street Owner, LLC
30 East 30th Street
New York, New York 10016

Times Square Operating Lessee LLC
1568 Broadway
New York, New York 10036

Lexington Hotel, LLC
511 Lexington Avenue
New York, New York 10017

W2001 Metropolitan Hotel Operating Lessee,
L.LC.

569 Lexington Avenue

New York, New York 10022

3. Service was effectuated by delivering same to all of the above Defendants by Federal

Express courier for priority overnight delivery, Airbill Nos.

e 7933 5214 5710 (International Bus Services, Inc. d/b/a Gray Line New

York);

7984 7276 9310 (City Sights Twin, LLC d/b/a City Sights New York);

7933 5216 7760 (Twin America, LLC),

7984 7279 0109 (Highgate Hotels, L.P);

7933 5218 2737 (Battery Park Hotel Management, LLC);
7984 7280 6075 (Hampton Inn Times Square North);



7933 5219 7660 (Hilton Garden Inn Times Square),

7933 5220 8638 (New York West 35th Street HGI);

7933 5214 9771 (On The Ave Hotel);

7933 5216 2850 (The Paramount Hotel New York);

7933 5217 1269 (Park Central Hotel (DE), LLC);

7933 5217 8767 (Thirty East 30th Street Owner, LLC);

7933 5218 6916 (Times Square Operating Lessee LLC);

7933 5219 4590 (Lexington Hotel, LLC); and

7984 7281 8274 (W2001 Metropolitan Hotel Operating Lessee, L.L.C),

respectively.
N Lok

ANGELA WILLIAMS

Swom to before me this
15th day of March, 2010

g _

NOTARY PUBLIC

MATTHEW R. MARON
il o
Quadified in New York
Commission Expfra: OSI%%II'

LIt
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SUPREME COURT OF THE STATE OF NEW YORK Y - “Egu“' R

COUNTY OF NEW YORK : CIVIL TERM PART 53 = Wiy '

CONTINENTAL GUEST SERVICES CORPORATION,
Plaintiff,

- against - INDEX NO:600643/10

INTERNATIONAL BUS SERVICES, INC., D/B/A
CRAY LINE NEW YORK, CITY SIGHTS TWIN, LLC
D/B/A CITY SIGHTS NEW YORK, BATTERY PARK
HOTEL MANAGEMENT, LLC, HAMPTON INN TIMES
SQUARE NORTH, HILTON GARDEN INN TIMES
SQUARE, NEW YORK WEST 35TH STREET HGI, ON
THE AVE HOTEL, THE PARAMOUNT HOTEL NEW
YORK, PARK CENTRAL HOTEL (DE), LLC,
TEIRTY EAST 30TH STREET OWNER, LLC, TIMES
SQUARE HOTEL OPERATING LESSEE LLC,
LEXINGTON HOTEL, LLC, W2001 METROPOLITAN
HOTEL OPERATING LESSEE, L.L.C. and
HIGHGATE HOTELS, L.P.,

Defendants.

60 Centre Street

New York, New York

March 12, 2010
BEFORE:

THE HON. CHARLES RAMOS, J.S.C.

APPEARANCES:

GANFER & SHORE, LLP

Attorneys for Plaintiff

360 Lexington Avenue

New York, New York 10017

BY: MARK A. BERMAN, ESQ.
GABRIEL LEVINSON, ESQ.

(Appearances continued)

-J.L.M.-
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APPEARANCES: (Continued)

SARETSKY KATZ DRANOFF & GLASS,

475 Park Avenue South

L.L.P.

Attorneys for Defendant Twin America chu.
New York, New York 10016 MW Egmb,

BY: ALAN G. KATZ, ESQ.

SILLER WILK LLP

Attorneys for Defendant Hotels
675 Third Avenue

New York, New York 10017

BY: ALAN D. ZUCKERBROD, ESQ.

=-J.

JACK L. MORELLI
Senior Court Reporter

L.M.-
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THE COURT: Good afternoon everyone.

MR. BERMAN: Good afternoon, Your Honor.

THE COURT: Plaintiff, tell me what the problem
is.

MR. BERMAN: Mark Berman for the law firm of
Ganfer & Shore, we represent the Plaintiff Contirental
Guest Service Corporation.

Your Honer, Continental Guest Service
Corporation is a company that's been in existence over a
hundred years. And it leases travel tour concierge desks
in the hotels throughout the New York City. That is
where people buy theater tickets, sightseeing bus
tickets. That is what they have done for the last
hundred years. We have a perfect storm here, Your Horor.
This is an antitrust restraintive trade and unfair
competition case.

As a New Yorker, ubiquitous around the city are
the double decker tour buses that you see all over the
place. That has become one of the most popular, if you
will, things to do for tourists in the city.

THE COURT: How many companies are there doing
it now?

MR. BERMAN: Right now they're combined
represented by Twin America, one entity controlling over

90 percent of the market. They recently combined it was,

-J.L.M.~-
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if you will, Gray Line, Coach but in last year they
became one.

THE CQOURT: Was it merger, an acquisition, a
joint venture?

MR. BERMAN: They will speak more to that, but
it was a merger. And the New York Attorney General is
investigating their monopolistic issues, had subpoenaed,
sought documents. And it I think became a jurisdictional
fight because the new entity, Twin America, sought to
reclassify itself as an interstate company. So it went
the Department of Transportation in Washington. So New
York and -Washington are currently having a jurisdictional
battle to look over the monopolization issues.

New York State Attorney General in response to
the petition of Twin America to be recognized as an
interstate bus company, filed their report in connection
with that jurisdictional dispute. And basically says,
Your Honor, and it's attached as Exhibit A to the
complaint, as Exhibit A, if you will, to the moving
affidavit, that they are very concerned, they believe
that there is an unfair, improper monopoly going on.

THE COURT: Now, I didn't follow what you said,
let me take a look at Exhibit A now.

MR. BERMAN: Look at Exhibit A, Your Honor.

THE COURT: Now, this is the comment from the

-J.L.M.-
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attorney general?

MR. BERMAN: This is the comment of the New
York Attorney General.

THE COURT: Who is going to decide the
jurisdictional issue?

MR. BERMAN: They are fighting right now and
New York has put it before Washington.

THE COURT: This is agency to agency right now?

MR. BERMAN: This is New York State on one
hand, the AG's office, and the United States Department
of Surface Transportation up there.

THE COURT: But they are dealing with it on
their own as an agency basis, they are not litigating yet
as to --

MR. BERMAN: 1It's a New York issue, they say
it's interstate issue.

THE COURT: Okay.

MR. BERMAN: Looking at the AG's report
comments, Your Honor, what they basically say, is this
monopoly, if you will, this merger creates restraintive
trade. 1It's B89 percent our client sales. It's more like
95 percent. But be that as it may, we have a perfect
storm. What they have created is one entity horizontally
controlling the double decker tour bus market which is

unique because of the price point. That's what everyone

~J.L.M.-




[l

N

|98

o

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Colloquy

wants to do when they come into the city, is travel
around, get on, get off.

THE COURT: And your client maintains a desk cr
office at each of these hotels?

MR. BERMAN: Let me move to the next step so
you get the linkage between our client. What the bus
company has admitted to our client, the joint merger
company says, we want to make sure that other bus
companies don't come into the city. We want to ensconce
ourselves, we want to make sure that we're protected and
not held hostage. How are they going to do that? They
are going to go, they are going to monopolize vertically.

The largest consumer, seller of the double
decker tour bus tickets are our clients in the 43 hotels.
So they are going --

THE COURT: What does your client do, maintain
a desk?

MR. BERMAN: Our client maintains a desk in
each hotel. Our client average revenues run into the
tens of millions of dollars a year. They sell millions
of dollars worth of tickets.

THE COURT: In addition to the tour bus tickets
what else does your client sell?

MR. BERMAN: Our client will do theater tickets

and sporting good tickets. And sporting event tickets,

-J.L.M.-
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restaurants. They are the travel tour concierge and they
have been doing this for 10, 20 --

THE COURT: What's your relationship with the
various hotels?

MR. BERMAN: We lease a desk there with quite a
substantial amount of money that we pay for the right to
provide tourists, guests, anything they want.

Now, we're a full service concierge tour and
travel company. If we cannot -- and they have said, you
guys get in our way taking over all of the desks, go to
the AG, interfere with us -- they have already since the
merger they have increased ticket prices by $3, reduced
our commissions by 25 percent.

THE COURT: 1Is there a written contract between
your client and Twin America?

MR. BERMAN: No, there is an understanding,
there is no written, signed agreement, Your Honor. What
they have done is, payment terms have been 30 plus days,
now it's five days. You don't pay, we're going to shut
you off. Well, what we have done, they are going
after --

THE COURT: They shut off, let's say they are
unhappy with the plaintiff's manner of making payment,
they don't want you to have that 25 day float. How else

are they going to sell their tickets?

~J.L.M.~
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MR. BERMAN: Well, what they are going to do
is, right now they have the guys on the street corners
selling them as you see walking around Manhattan. But
the goal here is to strangle us, don't give us the right
to sell their tickets. The general managers from the
hotel say you're at our concierge desks, all my desks,
this is what everybody wants; you're not full service.
We're going to terminate you. We're going to kick you
out. We're not going to renew.

And they this week created an entity. Now this
is a bus company that admits that they have never been in
the concierge business. They just opened up this week a
concierge bus division, a concierge tour desk division
going to take over, and their goal is to take over all
our spots.

Now, if they take over our spots, they have
squeezed us out. You think that they are going to sell
anything else other than their double decker tour bus
tickets? We're an independent, we do this, we do that.
We're not alicned with anybody else. So this perfect
storm they are going across and they are going up.

So far they have through investments in hotels
and management companies, our understanding is they have
sought to terminate 11 of our hotel concierge desk

leases. They have issued termination notices, the 30,

-J.L.M.-
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60, 90, 120 days out depending on what the agreement is.
And in fact, some of them are for cause. That's
irrelevant to them. We're just, through their economic
pressure, their muscle, because this is Coach, this is
Stage Coach, this is Gray 1Line, they are humongous. And
they are coming down and saying we are going to take over
the primary distribution channel of our tickets. You're
geing to be put out of business. We're taking over the
whole city. And we're going to sell, no doubt, only our
stuff and you're going to be gone. I mean, so they are
geing across and up. And the attorney general in

there --

THE COURT: Wait. The attorney general hasn't
acted yet and we don't know if he's going to or not.
What, here there is no duty? What's the wrong that you
accuse the defendants of?

MR. BERMAN: The wrong are Donnelly Act
antitrust violations, both monopolization of the tour bus
market but attempted monopolization, restraint of trade.

THE COURT: What extent do you have a private
right of action under the Donnelly Act?

MR. BERMAN: We do have, that shouldn't be a
problem, Your Honor. And in fact, the case law says we
are to notify the AG's office that we --

THE COURT: Because they can step in if they

-J.L.M.-
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want to.

MR. BERMAN: And we did so notify them.

THE COURT: Have they responded?

MR. BERMAN: No, they haven't. Because we did
this today, we notified them yesterday. I have no doubt
in my mind they will. I mean, I don't know, I haven't
spoken to the assistant attorney general in charge of
this matter who wrote or signed that report. They will
be here.

Right now we are here on a TRO, preliminary
injunction. We don't want them to shut off the sales of
these tickets. No harm to them if you keep it a TRO in
effect. | -

THE COURT: How imminent is the harm to your
client?

MR. BERMAN: Very imminent. If today they shut
off the spigot of the double decker tour bus tickets, the
GMs, they are —-

THE COURT: I want to know what is in the
pipeline with a TRO. I need to know there is going to be
some irreparable harm that's going to happen between
today and the return date.

MR. BERMAN: Yes, Your Honor. The GM, what's
going to happen is the customers, the people who go to

purchase are going to go there and say, I want to do

-J.L.M.~-
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this; we don't sell this. What do you mean you don't
sell this? GMs within a day or two, what do you mean
you're not full service? We're terminating you. You're
gone. You're not full service.

THE COURT: Today you're still sellirg the bus
tickets, correct?

MR. BERMAN: As of when we sit here right now,
to my knowledge they have not turned off the spigot.
They have told us if we go to the authorities and go to
the AG and get in the way, and we've written letters to
the 11 hotels saying it's a breach of your agreement,
unfair competition, you're colluding and partaking with
this vertical and horizontal monopcolization, and the
termination are no force and effect.

THE COURT: The termination notices have
already been served on your client?

MR. BERMAN: And we have responded accordingly
by saying that we don't --

THE COURT: And the termination notices were
served by the hotels that are identified here?

MR. BERMAN: They were served on the letterhead
of either the hotel or management company that has
ownership. There were 11 termination notices. Of course
the case goes beyond just these 11 hotels, but we're

sitting here today --
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THE COURT: Who is represented here today as
far as the defendants are concerned?

MR. KATZ: Alan Katz, Your Honor, for Twin
America, the bus company.

THE COURT: That's the bus companies?

MR. KATZ: Yes.

MR. ZUCKERBROD: Alan Zuckerbrod for the
hotels.

THE COURT: So everybody is somewhat
represented here, even though not everyone has a tie.

MR. ZUCKERBROD: It was Friday afternoon.

MR. KATZ: But the voices here will represent
them. -

MR. BERMAN: Just a couple, one thing to be
clear. Ninety-five percent of my client's revenues come
from these 43 concierge desks.

THE COURT: I understand.

MR. BERMAN: This is nowhere a little thing.
This 1is, they lose the desks, they're gone, it's goodbye.

THE COURT: What do you need either by way of
TRO or assurances that will keep everything in status quo
between now and the return date?

MR. BERMAN: What I want is to ensure that they
continue to permit us to sell their double decker

sightseeing tour tickets. No change of terms. Whatever

-J.L.M.-
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they are today, they remain until you hear it.

THE COURT: Let's see if we can -- I hate to
try to decide a case the first day I hear it. And right
now all I'm concerned about is the TRO.

I don't know to what extent you can speak for
your clients. But what I would like to do, if I can, is
to get an agreement that the status quo will be
maintained pending the return date. Just pick ourselves
a nice convenient return date.

MR. KATZ: There are two issues that they are
seeking the TRO on. They are seeking the TRO, and I
would like to respond eventually to what counsel said.
But seeking TRO to stop an imaginary stoppage of ticket
sales. But they are also seeking a TRO to prevent the
hotels from terminating.

MR. BERMAN: That was the second aspect.

MR. KATZ: And again, prevent my client from
starting their operation on the desks.

Your Honor, this is not an antitrust action.
This is an action for a TRO based upon contracts or not,
whether they exist or not. And amazingly in all the
papers, and we just got these today, so, amazingly the
papers that are before you, these contracts that
establish the rights are not attached or not presented to

the Court. So what we have here are contracts which the

-J.L.M.-
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hotel has with a vendor to run a concierge desk which
have termination provisions.

The hotel has elected in the case of 11 hotels
to exercise those termination rights. And they entered
into an agreement with my client to run those concierge
desks.

I will represent to the Court that nowhere in
those contracts or anywhere has it ever been discussed
that at these concierge desks only Twin America products
are going to be sold. In fact, we're going to sell
products to the shows, to the sporting events and to the
other tourist related tramsactions.

The attorney general's action or investigation
has nothing to do with ticket selling. It has to do with
whether two companies can have a joint venture together
to operate a bus company.

THE COURT: I think to be fair to the attorney
general, that report was focused in on one particular
problem. But the plaintiff, the picture the plaintiff
has painted now is somewhat more complicated.

MR. KATZ: I understand that. But it's not the
picture that the attorney general has painted, it's what
this party --

THE CCURT: I understand. He's relying, in

part, uvpon the attorney general's concerns.

-J.L.M.-~
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MR. KATZ: Your Honor, you know, I'm a
procedural type of person. We're here more than 30 days,
more than 30 days after the termination notices have been
sent and now they seek injunctive relief.

They are here after my client and their client
have sat down to try to negotiate the purchase and sale
of their business. 1In fact, a meeting with them was
scheduled to be next week to continue those discussions.
Obviously, they didn't like the tenor of the offer made
to purchase the business on the other hotels.

Your Honor, with all due respect, this is a
business dispute based upon contractual relatiohships
that aren't even before the Court.

THE COURT: I am concerned about the scope,
I'll say the breadth rather, of your client's alleged
domination of the market. Is it true that your clients
control about 90 percent of the tour bus, the double
decker tour business market?

MR. KATZ: Your Honor, I don't know the exact
percentages. There is no doubt that my clients have a
significant tour bus business.

THE COURT: You're combined, the blue --

MR. KATZ: The blue and the red you see in the
streets. I'm not an antitrust lawyer, they have

antitrust counsel they have retained that I'm sure will

-J.L.M.-
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one day appear before you. But the argument is the bus.
It's not the buses that are the relevant market, it's the
tour industry. We're competing for dollars based upon
the Circle Line. We're competing for dollars based on
helicopter rides. We're competing for tourist dollars
for Madame Tussaud's. The market is just not limited

to —-

THE COURT: My concern is the arguments being
made, and the cancellation notices would seem to back
them up, that losing the tour bus, double decker tour bus
market puts them out of business. And it does present us
with the horizontal and vertical domination of this
market. That is your clients will be in a position to
control not only the providing of the bus service itself,
but you'll also be able to control or your client will be
able to control the sales of tickets to, yes, the boat
tours, yes, the shows and the ball games. But also, and
more importantly to you, the sale of the bus tickets.

It's not mere happenstance, it would seem to me
that a bus company is interested in that, dominates the
market, is interested in dominating the secondary market
of its tickets. And that is I would assume the primary
manner in which these tickets get out to the public.

MR. KATZ: Your Honor, with all due respect, I

don't think that there is any prohibition for me to

-J.L.M.-
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determine how I sell my own tickets.

THE COURT: But the Donnelly Act does impose a
screen through which we view these activities. And,
quite frankly, the allegations that I've seen so far
would hit a lot of the right buttons.

MR. KATZ: Your Honor, they are allegations,
not facts, not evidence before you. There is another
presentation, another story to make. But the point is
these, the plaintiff has only their contractual right to
be there.

THE COURT: No, they have the right to compete
in a market where the Donnelly Act is not violated. -

MR. KATZ: We are not prohibiting them from
competing. They can sell, they have other hotel desks.
How many other hotel desks do you have, 40? We're just
talking about 11. They can compete. They can go, like
we do, they can sell on their website if they want. The
hotels determine, not me, who sells in their hotels.

MR. BERMAN: Your Honor, if I may for a couple
of moments.

THE COURT: Sure.

MR. BERMAN: In the attorney generzl's report
on page six, just to be clear, the attorney general's
report says, Coordinate action by direct competitors can

also limit a competition for marketing with ticket

-J.L.M.-
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selling partners such as hotel concierges.

You asked the question before of counsel for
the defendant, would they agree not to stop selling the
tickets to my client. You did not hear an answer to your
very direct question. Why? Because this week they
opened up a competing concierge desk company. They say
we waited too long, there were negotiations, we were
going to meet next week. They just opened up the
competition this week.

THE COURT: Fellow, fellows.

MR. KATZ: You're wrong, counsel, you're wrong.

THE COURT: Guys, I'm granting-the TRO as
prayed for. When do you want --

MR. KATZ: Your Honor.

MR. ZUCKERBROD: Your Honor.

THE COURT: Excuse me. I want to know when we
have this returnable. And make it as quickly as you
like.

MR. KATZ: It's one thing to grant the TRO as
far as us not taking the business away. But are you
granting the TRO preventing them, the hotels, from
terminating their agreements?

THE COURT: Yes, I thought I was pretty clear
when I said I was granting the TRO. When do you want

this returnable? You tell me, you're the opposition. I

-J.L.M.-
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already got their papers, it's really up to you. And
you'll want it as quickly as possible so you don't have
any prejudice.

MR. KATZ: Well, except that we have retained,
we have hired, we have implemented two of the hotels to
take effect on Monday. And here we are three days --

THE COURT: I don't think that affects that it
all.

MR. BERMAN: Yes, it does.

THE COURT: Restraining from ceasing to sell?

MR. BERMAN: From terminating the agreements.

THE COURT: That's the hotels terminated, they
already terminated those agreements apparently.

MR. ZUCKERBROD: May I be heard on the behalf
of the hotels? You had asked a question, what's the
relationship between the hotels and the plaintiff.
They're a concessionaire. They have a desk and sell
tickets, bus tours, everything, dinner reservations.
Those are fairly simple agreements. Some are terminable
with cause, some without cause, some have expired.

Significantly, the plaintiff has brought this
application. As far as we're concerned it's a breach of
contract case in terms of our rights. They haven't
attached --

THE COURT: If you're right, you're going to

-J.L.M.-
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win. If you're wrong, the Donnelly Act is going to start
punishing people.

MR. BERMAN: On termination we contend the
termination was improper, because the termination --

THE COURT: I understand, I understand. I'm
way ahead of you gquys. All I want to know is when you
want this returnable.

MR. BERMAN: We should have a standstill on the
termination with those two hotels until --

THE COURT: You're getting a stay. If you work
out an agreement, God bless you. All I need to know is
when are you coming back, that's all I need to know. And
when do you want to get your opposing papers in. When
can you get your opposing papers in?

MR. KATZ: Two weeks.

THE COURT: Sc that's the 26th. We don't sit
on Fridays. You want to make this the 30th of March?

MR. ZUCKERBROD: Sure.

THE COURT: The 26th for the papers. And we
come back and see you on April sth for the motion, 6thL,
7th?

MR. KATZ: April STP.

THE COURT: So your papers by the 28th.

MR. BERMAN: Do we have a chance toc rep.y?

THE COURT: No. And you'’re on for the 5th of

-J.L.M.-
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April. See you then, guys.

MR. LEVINSON: Is that 26 or 287

THE CCURT: The 26th for the papers. And I'm
going to see you on the 5th. I don't want to do it that
long. What about coming in on the 30th or 315t for the
motion?

MR. KATZ: That's better.

THE COURT: Yes, make it a little quicker.

MR. KATZ: Which date?

THE COURT: Let's make it the 315%,

MR. BERMAN: What time, Your Honor?

THE COURT: 11:00.

MR. BERMAN: And you're accepting service of
our papers today so we don't have to go through the
razzmatazz of serving each hotel?

MR. ZUCKERBROD: Of course.

MR. BERMAN: Of course you're accepting?

MR. ZUCKERBROD: Of course I'm accepting.

THE COURT: Of course. Today is the 12th so it
gets served today, returnable on the 31St and papers on
the 28th. Terrific. 1I'm looking forward to it already.
You know, you can always settle this case between now and

then.

-J.L.M.-
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This Memorandum of Law is submitted on behalf of Plaintiff, Continental Guest Services
Corporation ("Plaintiff* or "CGSC"), in support of Plaintiff's application, pending a
determination of its motion for a preliminary injunction, for a: (1) temporary restraining order
secking to (i) restrain and enjoin Defendants International Bus Services, Inc. ("IBS"), City Sights
Twin, LLC ("City Sights™), and Twin America, LLC ("Twin America") (IBS, City Sights, and
Twin America are collectively referred to as the "Bus Company Defendants") and their related
entities and individuals from ceasing to sell double-decker tour bus tickets to Plaintiff and from
changing the current terms and conditions of the sale; and (ii) restrain and enjoin Battery Park
Hotel Management, LLC, Hampton Inn Times Square North. Hilton Garden Inn Times Square,
New York West 35% Street HGI, On The Ave Hotel, The Paramount Hotel New York, Park
Central Hotel (DE), LLC, Thirty East 30" Street Owner, LLC, Times Square Hotel Operating
Lessee LLC, Lexington Hotel, LLC, and W2001 Metropolitan Hotel Operating Lessee, L.L.C.
(collectively, the "Hotels"), Highgate Hotels, L.P. ("Highgate") (the Hotels and Highgate are
collectively referred to as the "Hotel Defendants") from terminating Plaintiff's concierge, tour or
travel desk agreements with each such Hotel; and (2) a preliminary injunction restraining and
enjoining the Bus Company Defendants and related companies and individuals from interfering
with thirty-three other hotel concierge desk agreements that Plaintiff had entered into.

PRELIMINARY STATEMENT

The New York State Office of the Attorney General (the "Attorney General "), in a report
dated November 2, 2009 (the "NYAG's Report")!, agrees with Plaintiff's claims, and advised the
United States Surface Transportation Board (the "STB") that it believes that IBS' and City Sights'

joint venture agreement to form Twin America will, inter alia: (i) create an illegal monopoly; (ii)

! A copy of the NYAG's Report is annexed to the Affidavit of Betty Zhang, the President of CGSC, sworn to

on March 11, 2010 (the "Zhang Aff."), as Exhibit "A". Also accompanying this brief is the Emergency Affidavit of
Mark A. Berman, sworn to on March 12, 2010 (the "Berman AfT.").



illegally restrain trade and competition; and (iii) aliow the Bus Company Defendants to obtain
vertical monopolistic control of other markets by eliminating competition in other markets, such
as the Sightseeing Tour Bus Sales Market.
More specifically, the Attorney General in his Report states that:
{c]oordinated action by [the Bus Companies] can also eliminate competition for
marketing with ticket selling partners, such as hotel concierges. . . .
Coordinated action may foreclose new entrants from gaining access to a network
of hotel lobby ticket counters, hotel concierges, and travel agents to sell
sightseeing tours because of volume discounts, exclusivity or lack of bargaining
power.
(See Ex. A, p. 6) (emphasis added). As demonstrated by Plaintiff, the Attorney General was on
point about the Bus Company Defendants eliminating competition by controlling the

"marketing" of sightseeing bus tour tickets through the monopolization of New York City's hotel

concierge desks.

Plaintiff is one of the "ticket selling partners, such as hotel concierges" referred to above -
by the Attorney General. CGSC is an over one hundred year old New York City-based
sightseeing and hospitality company that, among other things, sells tickets to double-decker
sightseeing tours in New York City operated by the Bus Company Defendants through forty-
three concierge desks Plaintiff leases located on the first floor of hotels located in New York
City.

This application for a temporary restraining order and a preliminary injunction is
predicated, in part, upon IBS' and City Sights' knowingly and intentionally entering into an
agreement with each other in order to form Twin America to monopolize the double-decker
sightseeing tour bus market in New York City (the "Sightseeing Tour Bus Market"), in violation

of the Donnelly Act, in an unreasonable restraint of competition. The purpose of such



“agreement” was and is to completely control and dominate, curtail competition, and prevent the
free exercise of consumer choice in the Sightseeing Tour Bus Market. The Bus Company
Defendants now control approximately ninety percent of such market, if not more.

The Bus Company Defendants have used and are continuing to use their monopoly and
market power in such market — the Sightseeing Tour Bus Market — to impede competition and to
create a monopoly in another market — the sale of double-decker sightseeing tour bus tickets in
New York City at hotels (the "Sightseeing Tour Bus Sales Market"), for which Plaintiff is the
largest seller of the Bus Company Defendants’ services.

Specifically, the Bus Company Defendants have engaged and are continuing to engage in
unfair competitive and otherwise predatory conduct in violation of the Donnelly Act with the
intent of monopolizing the major distribution channel for the sale of their double-decker
sightseeing tour bus tickets in the Sightseeing Tour Bus Sales Market by taking control of and
over the hotel concierge desk distribution channel in New York City. By doing this, the Bus
Company Defendants will ensure that no new double-decker sightseeing tour bus company could
successfully enter the market, because they would control the major distribution channel for sale
of such tour tickets, and would, of course, only sell their own tickets. On the other hand, CGSC
is and will remain independent and would sell the product of any new reputable entrant into the
Sightseeing Tour Bus Sales Market.

Initially, the Bus Company Defendants sought to accomplish this predatory scheme by
seeking to purchase Plaintiff, but when Plaintiff declined to sell its company, the Bus Company
Defendants advised that they would use their economic power and financial interests in hotels
and hotel management companies to force Plaintiff out of such hotels in order to obtain control

of all hotel concierge desks.



The fact is that Plaintiff's forty-three hotel concierge desks are the largest single source of
double-decker sightseeing tour ticket sales for the Bus Company Defendants, and, accordingly,
the largest single source of the Bus Company Defendants' revenue is through Plaintiff's high-
volume sales of such tickets at Plaintiff's desks. The fact is that of the tens of millions of dollars

in sales generated by CGSC in 2009, approximately ninety-five percent came from its hotel

concierge desks, and without being able to sell double-decker sightseeing tour tickets, the Bus
Company Defendants will destroy Plaintiff's business.

If the Bus Company Defendants are permitted to engage in the anti-competitive conduct,
as set forth more fully in the Complaint, CGSC will be put of business. Moreover, and as set
forth more fully below and in the Berman and Zhang Affidavits, Defendants' wrongful conduct
has inflicted and continues to inflict irreparable harm upon CGSC.

| The Bus Company Defendants have advised Plaintiff that if Plaintiff informed the
Attorney General or any governmental entity about the Bus Company Defendants' anti-
competitive and predatory conduct or in any way interfered with their plans to take control over
their primary distribution channel, they would immediately prevent Plaintiff from being able to
sell the Bus Company Defendants' tickets and services.

If the Bus Company Defendants stop providing their services and products to Plaintiff,
which they have indicated they would do, then Plaintiff will be unable to operate its hotel
concierge desks because the Bus Company Defendants hold the monopoly on double-decker
sightseeing bus tours and if CGSC is "cutoff" from being able to sell such tickets, Plaintiff will
be unable to provide any alternative double-decker sightseeing tours to hotel guests. If CGSC is
prevented from selling double-decker sightseeing bus tour tickets, hotels will no doubt take the

position that Plaintiff is not properly servicing its guests and will then either immediately



terminate their concierge desk agreements with Plaintiff or refuse to renew such agreements
upon their expiration, and will enter into an agreement with the Bus Company Defendants or an
affiliate, which can supply such tickets, destroying the goodwill and relationships that Plaintiff
has built up for more than the past one hundred years.

By Plaintiff informing in writing yesterday that they are disputing the Hotel Defendants'
wrongful cancellation of their concierge desk contracts with Plaintiff and due to the filing of this
action and sending a copy of the instant Complaint to the Attorney General, CGSC has every
reason to believe that, absent a temporary restraining order, the Bus Company Defendants will
immediately prevent Plaintiff from selling their tickets and services, thereby putting Plaintiff out
of business.

To further malevolently injure CGSC, the Bus Company Defendants have, inter alia:
recently reduced the commissions paid to Plaintiff for selling their double-decker sightseeing
ficket sales by over twenty-five percent; shortened the time period for Plaintiff to pay the Bus’
Company Defendants for Plaintiff's sale of such tickets from more than thirty days to five days;
and threatened Plaintiff that if the Bus Company Defendants did not receive Plaintiff's payment
for its sightseeing tickets within five days, they would preclude Plaintiff from selling any of their
sightseeing services.

In addition to seeking to destroy Plaintiff by threatening not to sell to Plaintiff its
products and services, the Bus Company Defendants and Highgate, the oompaﬁy that owns
and/or manages the eleven Defendant Hotels where CGSC has agreements to operate concierge
desks (the "Hotels"), have unlawfully interfered with Plaintiff's contractual relationships with
those Hotels. As set forth more fully below and in the Zhang Affidavit, the Bus Company

Defendants, through, among other things, their threats, wrongful economic coercion, direct



and/or indirect investments in Highgate and/or in the Hotels (Highgate and the Hotels are
collectively referred to as the "Hotel Defendants"), have caused the Hotels to wrongfully
terminate and breach their hotel concierge desk agreements with Plaintiff. In addition, the Bus
Company Defendants are already in the process of poaching Plaintiff's employees who worked at
such hotels to join the Bus Company Defendants in operating their hotel concierge desk
business, of which they admittedly have no experience operating.

The Bus Company Defendants are also in the process of and are currently using their
economic pressure from their monopolization of double-decker sightseeing tours and other
tourist services, as well as threats, (o cause other hotels to cancel their hotel concierge desk
agreements with Plaintiff, thereby eliminating Plaintiff's concierge desks throughout New York
City.

Indeed; as set forth more fully in the Zhang Affidavits the Bus Company Defendants
have admitted that they will “steal” all of CGSC's concierge desks in order to ensure that they
any new tour bus competitor would have an impossible time entering the market. (Zhang Aff. |
17, 20, 41, 42, 49) The Bus Company Defendants then would control the sole distribution
channel for tours tickets throughout New York City hotels, and only sell sightseeing tour tickets
to their own companies.

As a result, the Bus Company Defendants are on the verge wiping Plaintiff off the
proverbial map and obtaining vertical, monopolistic control of the Sightseeing Tour Bus Sales
Market through their control of hotel concierge desks. The Bus Company Defendants will soon
own and contro] the largest consumer of their own product (the double-decker sightseeing tour
bus tickets in New York City) or, in other words, the largest distribution channel for their

product.



FACTS
For a complete discussion of the facts, the Court is respectfully referred to the
accompanying Berman and Zhang Affidavits and the Complaint, dated March 12, 2010 (the
"Complaint" or "Cpit.") submitted in support of Plaintiff's application for a temporary restraining
order and a preliminary injunction, as well as other relief.
ARGUMENT
POINT I

PLAINTIFF IS ENTITLED TO A TEMPORARY
RESTRAINING ORDER AND A PRELIMINARY INJUNCTION

Under New York law, as is demonstrated in Point II below, this Court should grant, as
here, the requested temporary restraining order "pending a hearing for a preliminary injunction
where it appears that immediate and irreparable injury, loss or damage will result unless the
defendant is restrained before a hea;ing may be had." CPLR § 6301, see also CPLR § 6313(a).

Plaintiff has demonstrated t-hat it has met each of the three elements required for the grant
of a temporary restraining order and a preliminary injunction: (1) a likelihood of success on the
merits, (2) irreparable injury absent the injunctive relief, and (3) a balancing of the equities in the

movant's favor. See CPLR § 6301; see also Doe v. Axelrod, 73 N.Y.2d 748, 750, 536 N.Y.S.2d

44 (1988); American Para Professional Systems. Inc. v. Examination Management, Inc., 214

A.D.2d 413, 414, 625 N.Y.S.2d 33, 34 (Ist Dep't 1995) (citing W.T. Grant Co. v. Srogi, 52

N.Y.2d 496, 517, 438 N.Y.S.2d 761, 771 (1981)).
As Plaintiff has satisfied each of these elements, it is entitled to the issuance of the

requested temporary restraining order, as well as a preliminary injunction.



L. Plaintiff Will Suffer Irreparable Injury
If The Requested Order Is Not Granted

As a threshold matter, "the purpose of a preliminary injunction is to maintain the status

quo pending a hearing on the merits, rather than to determine the parties' ultimate rights." 360

W. 11th LLC v. ACG Credit Co. II. LLC, 46 A.D.3d 367, 367, 847 N.Y.S.2d 198, 198 (1st Dep't
2007). This is precisely what Plaintiff seeks through the requested relief.

Irreparable harm exists for any "injury for which money damages are insufficient."
McLaughlin, Piven, Vogel, Inc. v. W. J. Nolan & Co., 114 A.D.2d 165, 174, 498 N.Y.S.2d 146
(2d Dep't 1986). Irreparable harm, as here, exists where "the very viability of the plaintiff's
business, or substantial losses of sales...have been threatened." Tom Doherty Associates, Inc. V.

Saban Entertainment, Inc., 60 F.3d 27, 38 (2d Cir. 1995). The United States Court of Appeals

for the Second Circuit has explained:

We believe the governing principle is as follows. Where the availability of a
product is essential to the life of the business or increases business of the plaintiff
beyond sales of that product — for example, by attracting customers who make
purchases of other goods while buying the product in question — the damages
caused by loss of the product will be far more difficult to quantify than where
sales of one of many products is the sole loss. In such cases, injunctive relief is
appropriate. This rule is necessary to avoid the unfaimess of denying an
injunction to a plaintiff on the ground that money damages are available, only to
confront the plaintiff at a trial on the merits with the rule that damages must be
based on more than speculation. Where the loss of a product with a sales record
will not affect other aspects of a business, a plaintiff can generally prove damages
on a basis other than speculation. Where the loss of a product will cause the
destruction of a business itself or indeterminate losses in other business, the
availability of money damages may be a hollow promise and a preliminary
injunction appropriate.

Tom Doherty, 60 F.3d at 38. (emphasis added.)
Here, money damages would be ineffectual and insufficient, as Plaintiff is faced with the
imminent prospect of losing its over one hundred-year old business. Ninety-five percent of

Plaintiff's sales in 2009 came from its hotel concierge desks, and with the loss of being unable to



sell double-decker sightseeing tour tickets at such desks, Plaintiff's business will be destroyed.
(Zhang Aff. § 13) The fact is that the Bus Company Defendants have admitted that they intend
on taking over all of Plaintiff's concierge desks, even though they have no experience in such
business (Zhang Aff. ] 20, 41, 42, 49) So far the Bus Company Defendants and Highgate,
through their anti-competitive actions, have already stolen over twenty-five percent of CGSC's
hotel concierge desks (11 out of 43 hotel concierge desks), and the Bus Company Defendants
have admitted that they intend to take over all of Plaintiff's hotel concierge desks. (Zhang Aff. §
18, 20, 41, 42, 49)

The Bus Company Defendants know that their control of hotel concierge desks creates an
impenetrable entry barrier to any new sightseeing tour bus company that would come into New
York City (as the Bus Company Defendants would not sell such competitor's tour tickets), and
have advised Plaintiff that they would "cutoff" the sale of their tickets and services to Plaintiff if
Plaintiff took any affirmative action seeking to curtail their anti-Competitive and predatory
conduct. (Zhang Aff. § 10) As indicated above, if the Bus Company Defendants stop providing
their services and products to Plaintiff, Plaintiff will be unable to operate its concierge desks.
Because the Bus Company Defendants hold the monopoly on double-decker sightseeing bus
tours, Plaintiff will thus be unable to provide any alternative double-decker sightseeing bus tours
to hotel guests. Such tours are unique and the number one activity in New York City for tourists
to do at such price point. Moreover, it is the double-decker sightseeing bus tours, because of
their high visibility throughout New York City, that draw hotel guests and others to Plaintiff's
concierge desks to purchase other services. (Zhang Aff. §15)

If Plaintiff cannot sell double-decker sightseeing tour tickets, hotels will no doubt take

the position that Plaintiff is not properly servicing its guests and will then either terminate their



concierge desk agreements with Plaintiff or refuse to renew such agreements upon their
expiration, and will enter into an agreement with the Bus Company Defendants or an affiliate,
which can supply such tickets, thereby destroying Plaintiff's business and the goodwill and
relationships that Plaintiff has built up for more than the past one hundred years.

In a further attempt to ensure that the Bus Company Defendants will be able to
monopolize the market and put CGSC out of business, they have already, inter alia:

(1) reduced the commissions paid to Plaintiff for selling their double-decker
sightseeing ticket sales by over twenty-five percent;

(ii) shortened the time period for Plaintiff to pay the Bus Company Defendants for
Plaintiff's sale of their tickets from more than thirty days to five days;

(iii) threatened Plaintiff that if the Bus Company Defendants did not receive Plaintiff's
payment for its sightseeing tickets within five days, they would preclude Plaintiff
from selling any of their sightseeing services;

(iv) wrongfully caused no less than eleven hotels (the Hotels) to wrongfully cancel their
concierge desk contracts with Plaintiff;

(v) poached a number of Plaintiff's employees; and
(vi) invested and continue to invest, either directly or indirectly, in other hotels to exert
their economic and monopolistic leverage to cause such hotels to cancel their
contracts with Plaintiff.
(Zhang Aff. Y 6, 11, 15, 17-20, 28, 35, 39, 52)

The Bus Company Defendants therefore have and will continue to cause Plaintiff
numerous forms of irreparable harm — including, the loss of goodwill, loss of long-standing
relationships, financial ruin — and absent injunctive relief, Plaintiff will be wiped off the
proverbial map forever. See, e.g., A.D. Bedell Wholesale Co., Inc. v. Philip Morris Inc., 272
A.D.2d 854, 854, 708 N.Y.S.2d 226, 227 (4th Dep't 2000) (affirming the issuance of a temporary

restraining order where the plaintiff demonstrated that it would suffer irreparable injury from the

defendant's violation of the Donnelly Act); Gold Star Ice Cream Co., inc. v. Haagen-Dazs Ice
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Cream, Inc., 1981 WL 11456 at *2 (Sup. Ct. Nassau Co. 1981) (the court granted a the plaintiff a

preliminary injunction in connection with Donnelly Act violations because "[i]rreparable harm
may come if defendant were permitted to effectively shut the plaintiff and other competitors our
of certain areas of the market"); Tom Doherty, 60 F.3d at 38 (preliminary injunction affirmed
where a party was threatened with the loss of a business and the party's goodwill associated with

the business); Reuters Ltd. v. United Press Intem., Inc., 903 F.2d 904, 908 (2d Cir. 1990)

(threatened loss of customers from a party's termination of the supply of a product constituted
irreparable harm and warranted the issuance of a preliminary injunction). Accordingly, Plaintiff
has established that it will suffer irreparable harm if injunctive relief is not granted.

IL Plaintiff Will Succeed On The Merits Of This Action

A party moving for a preliminary injunction need not establish a certainty of success

(which Plaintiff is confident that it will), see, e.g., Props for Today. Inc. v. Kaplan, 163 A.D.2d

177, 178, 558 N.Y.S.2d 38, 39 (1st Dep't 1990), Parkmed Company v. Pro-Life Counseling, Inc.,

91 A.D.2d 551, 552, 457 N.Y.S.2d 27, 29 (1st Dep't 1982), but it is sufficient that the movant
make a prima facie showing of entitlement to relief, which, as set forth below, it has. See
Parkmed, supra. See also McLaughlin, 114 A.D.2d at 172-173, 498 N.Y.S.2d at 152.

A. The Bus Company Defendants and Highgate Have
Viclated The Donnelly Act and Engaged In Unfair Competition

The Donnelly Act is the New York State antitrust statute designed to protect competition
and redress the anti-competitive effects of a variety of unlawful business practices in that it
prohibits: (i) every contract, agreement, or arrangement (such as a conspiracy) whereby a
monopoly may be established or maintained or whereby competition or the free exercise of a

business activity may be restrained; (ii) anti-competitive conduct in any business, trade, or
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commerce; and (iii) price-fixing of any business, trade, or commerce. See General Business Law

§ 340.
To assert a Donnelly Act® violation, a party is required to:

(1) identify the relevant product market, (2) describe the nature and effects of the
purported conspiracy, (3) allege how the economic impact of that conspiracy is to
restrain trade in the market in question, and (4) show a conspiracy or a reciprocal
relationship between two or more entities.

Yankees Entertainment and Sports Network, L.L.C. v. Cablevision Systems Corporation and

CSC Holdings, 224 F. Supp.2d 657, 678 (S.D.N.Y. 2002); Capitaland United Soccer Club Inc. v.

Capital Dist. Sports & Entertainment Inc., 238 A.D.2d 777, 779, 656 N.Y.S.2d 465, 467 (3d

Dep't 1997) (same).

Here, the two relevant product markets in which the lawful restraints and other anti-
competitive conduct alleged herein have had and will continue to have anti-competitive effects
are inextricably intertwined. The first is the market for double-decker sightseeing tour buses —
the Sightseeing Tour Bus Market. Double-decker sightseeing tours in New York City allow
passengers to board and un-board buses at short intervals along a tour route of historical sites,
monuments, and other places of interest/sights, and allow passengers to board any bus at any
interval along the tour route for the sightseeing tour that was purchased. The second market is
the hotel concierge desk distribution channel for the sale of tickets to passengers for the double-
decker sightsecing tours in New York City — the Sightseeing Tour Bus Sales Market. (Cplt. §
36)

The relevant geographic market for the Sightseeing Tour Bus and Tour Bus Sales
Markets for the purposes of this lawsuit is New York City. The major geographic routes for the

Bus Company Defendants’ double-decker sightseeing tours buses are located in the boroughs of

2 The Donnelly Act has often been called a “Littie Sherman Act" and should "generally be construed in light

of Federal precedent”. Anheuser-Busch, Inc. v. Abrams, 71 N.Y.2d 327, 335, 525 N.Y.S.2d 816, 820 (1988).
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New York City, the buses only carry passengers that are allowed to board and un-board at
locations that are only in New York City. Further, Plaintiff's sale to and customers' pick-up of
tickets for the Bus Company Defendants' double-decker sightseeing tours are done at the hotel
concierge desks only located in New York City. (Cplt. § 40)

1. The Bus Company Defendants Have
Monopolized The Sightseeing Tour Bus Market

From the time of their existence through the spring of 2009, the Bus Company
Defendants were separate and distinct companies. In fact, through their respective trade names,
they were direct and fierce competitors in the Sightseeing Tour Bus Market. (Zhang AfT. § 22)
Notwithstanding this fact, when IBS and City Sights were acting as separate and distinct entities
and competitors, they each controlled approximately one half of more than ninety percent of the
Sightseeing Tour Bus Market. (Zhang Aff. § 24) For many years, the double-decker sightseeing
tours buses from IBS and City Sights were the only buses that ran three out of the four major
geographic routes in New York City. (Zhang Aff. §23; Ex. A)

No doubt, the Bus Company Defendants knew that, by forming Twin America, they
could eliminate all competition, dominate, and obtain a monopoly over the entire Sightseeing
Tour Bus Market by combining their forces and respective companies in order to control ninety
percent of the market. (Zhang Aff. § 25) Accordingly, in or about March 2009, Twin America
was formed over the strong objections of the Attorney General. (Zhang Aff. 9 26; Ex. A) The
Attorney General stated in his Report to the STB that, infer alia, the Bus Company Defendants
had violated antitrust laws and eliminated fair competition in the Sightseeing Tour Bus Market,
and therefore created an illegal monopoly. (Zhang Aff. 4§ 7-8; Ex. A)

This unlawful monopolization and restraint of trade by the Bus Company Defendants is a

clear violation of the Donnelly Act. See Capitaland United Soccer Club Inc., 238 A.D.2d at 779,
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656 N.Y.S.2d at 467 (conspiracy to curtail competition and economically impact the market

violated General Business Law § 340); New York ex rel. Spitzer v. Saint Francis Hosp., 94 F.

Supp. 2d 399, 411-414 (S.D.N.Y. 2000) (an agreement to eliminate competition, fix prices, and
allocate market share violated General Business Law § 340); Global Reinsurance Corporation-

U.S. Branch v. Equitas Ltd., 20 Misc. 3d 115(A), 867 N.Y.S.2d 16, 17, 2008 WL 2676805 (Sup.

Ct. N.Y. Co. 2008) (former competitors that entered into a conspiracy to consolidate their market
power, stifle competition, and fix prices below those that would prevail in a competitive market
violated the Donnelly Act); People v. Wisch, 58 Misc. 2d 766, 768, 296 N.Y.S.2d 882, 885 (Sup.
Ct. N.Y. Co. 1969) (even if the price fixed by a party is reasonable, it still violates the Donnelly

Act "if the price was fixed on a horizontal level as the result of the unlawful combination and

resulted in restraint of trade").

2. The Bus Company Defendants Have Attempted
To Monopolize The Sightseeing Tour Bus Sales Market,
Restrain Trade And Have Engaged In Unfair Competition

Plaintiff operates concierge desks in forty-three hotels providing hotel guests and other
customers with, among other things, the Bus Company Defendants' double-decker sightseeing
tour bus tickets. (Zhang Aff. 4 3) The Attorney General was prescient when he asserted in his
Report that the Bus Company Defendants would obtain vertical monopolistic control of other
markets by eliminating competition, such as in the Sightseeing Tour Bus Sales Market. This, in
fact, is what has, is and will be occurring, because the Bus Company Defendants are engaging in
predatory practices to ensure that they will control the largest distribution channel for the sale of
sightseeing tour tickets if a new competing bus company would attempt to enter the New York

City market, and, of course, only sell tickets to their own tours.

14



The Bus Company Defendants knew that they could take over the major distribution
channel in the Sightseeing Bus Tour Sales Market for their ticket sales and dominate and obtain
monopoly power over the Sightseeing Tour Bus Sales Market: (i) through their formation of
Twin America; and (ii) by conspiring with each other to take over control of the major
distribution channel of their double-decker sightseeing tour bus tickets (Plaintiff's hotel
concierge desks). By putting Plaintiff out of business, the Bus Company Defendants would
control the largest consumer of their own product and be able to only sell their own product and
no new bus company would have a chance to compete.

IBS' and City Sights' agreement to form Twin America had the following immediate
effects: (i) the Bus Company Defendants increased the price of their double-decker sightseeing
tours to consumers on its main routes by Five Dollars; (ii) the Bus Company Defendants
unilaterally reduced Plaintiff's commission on its sales of their sightseeing double-decker tour
bus tickets by approximately twenty-five percent; (iii) the Bus Company Defendants unilaterally
eliminated commissions paid to other vendors that sold their double-decker sightseeing tour
tickets; (iv) the Bus Company Defendants revoked their agreement with Plaintiff concerning the
amount of time (more than thirty days) that Plaintiff would have to pay the purchase price (net of
commissions) for their sightseeing double-decker tour bus tickets and unilaterally made it five
days; and (v) the Bus Company Defendants threatened Plaintiff that if it did not pay them for
their double-decker sightseeing tour bus tickets within five days, the Bus Company Defendants
would no longer allow Plaintiff to sell their tickets. (Zhang Aff. 4§ 11, 39)

Furthermore, the Bus Company Defendants advised Plaintiff that if it informed the
Attorney General or any governmental entity about their anti-competitive and predatory conduct

or in any way interfered with their plans to take control over their primary distribution channel,
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they would immediately prevent Plaintiff from being able to sell their tickets and services.
(Zhang Aff. § 10) As this has occurred, there is no doubt that the Bus Company Defendants will
prohibit Plaintiff from selling their product. This is the epitome of unfair competition and is only
further demonstrative of Defendants' wrongful conduct and predatory and retaliatory practices.

The Bus Company Defendants' predatory conduct has been nothing short of brazen. In
late 2009, the Bus Company Defendants' representatives informed Plaintiff's representatives that
they were going to take over each and every hotel concierge desk in the New York City,
including those operated by Plaintiff, and thereby put Plaintiff out of business. (Zhang Aff. {§
20, 41, 42, 49) In addition, the Bus Company Defendants have been and continue to invest,
either directly or indirectly, in Highgate and/or in the Hotels, as well as other hotels in New York
City, in order to use their economic power and such investments as leverage to cause the long-
standing relationships and contracts that Plaintiff had to operate hotel concierge desks to be
cancelled.

As a result of their conspiratorial efforts, the Hotels have wrongfully terminated their
concierge desk agreements entered into with Plaintiff. Indeed, Plaintiff has been advised by the
Hotels that they havc already entered into agreements with a company affiliated with the Bus
Company Defendants to operate Plaintiff's concierge desks and they are “poaching” a number of
Plaintiff's employees to operate the Bus Company Defendants' "new" concierge desks. (Zhang
Aff. 9 18, 48)

The Bus Company Defendants' conspiracy has and will economically impact and illegally
restrain trade and competition in the Sightseeing Tour Bus Sales Market by, inter alia:

(i) increasing the barriers to entry into the Sightseeing Tour Bus Sales Market by

putting potential entrants in competition with an entity that controls the major
distribution channel in the market;
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(i)  reducing commissions paid to Plaintiff for selling the Bus Company Defendants’
double-decker sightseeing tour tickets;

(iii) eliminating commissions paid to other vendors that sell the Bus Company
Defendants' double-decker sightseeing tour tickets;

(iv) fixing and raising prices for the Bus Company Defendants' customers, hotel
guests, concierge desk users, consumers;

W) seeking to take over eleven hotel concierge desks operated by Plaintiff with the
stated and admitted intent to take over additional hotel concierge desks;

(vi)  poaching Plaintiff's employees to operate the concierge desks at the Hotels;
(vi) decreasing the overall quality of service provided at hotel concierge desks; and

(vii) restricting the availability of other services formerly provided by Plaintiff to hotel
guests, concierge desk users, and consumers at such hotel concierge desks.

(Zhang Aff. 9§ 6, 11, 15, 17-20, 28, 35, 39, 52; Cplt. § 78)
The Bus Company Defendants' attempted vertical monopolization and restraint of trade
of the Sightseeing Tour Bus Sales Market is a clear violation of the Donnelly Act. See, e.g.,

Anheuser-Busch. Inc., 71 N.Y.2d at 333, 525 N.Y.S.2d at 819 (vertical restraints on trade violate

the Donnelly Act); Duane Jones Co. v. Burke, 306 N.Y. 172, 190, 117 N.E.2d 237, 246 (1954)
(defendants' conspiracy to destroy the plaintiff's business by unlawfully "procuring others not to
deal with him or by getting away his customers” was an actionable wrong); Anand v. Soni, 215
AD.2d 420, 421, 626 N.Y.S.2d 830, 830-831 (lst Dep't 1995) (defendants' conspiracy to
persuade and/or threaten a third party not to sell to the plaintiff violated the l_)onnelly Act); Carl
Wagner and Sons v. Appendagez, Inc., 485 F.Supp. 762, 773 (S.D.N.Y. 1980) ("[w]here a
supplier pressures a retailer into raising its prices...and follows through on those threats by

cutting off the supply, a violation of...the Donnelly Act is established"); George Miller Brick

Co., Inc. v. Stark Ceramics. Inc., 9 Misc.3d 151, 155, 801 N.Y.S.2d 120, 126 (Sup. Ct. Monroe

Co. 2005) (a conspiracy to vertically fix prices violates the Donnelly Act).
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The Bus Company Defendants entered into an agreement and/or conspiracy with
Highgate to unreasonably restrain competition and the free exercise of business activity by
engaging in unfair and anti-competitive conduct in order to ensconce the Bus Company
Defendants in the Sightseeing Tour Bus Sales Market. This is being accomplished by creating a
network of hotel concierge desks that would only sell double-decker sightseeing tour bus tickets
to the Bus Company Defendants' own tours (while CGSC would sell the product of any new
reputable entrants into market). Such agreement and/or conspiracy has and will increase the Bus
Company Defendants' market power in the Sightseeing Tour Bus Sales Market and has had the
impact of allowing the Bus Company Defendants to raise prices and exclude competitors, thus
harming: (i) Plaintiff, who sells double-decker sightseeing tour bus tickets in the Sightseeing
Tour Bus Sales Market; and (ii) consumers, who purchase double-decker sightseeing tour bus
tickets.

The Bus Company Defendants and Highgate, among other things, have:

(i)  wrongfully caused the Hotels to wrongfully cancel their written agreements with
Plaintiff to permit Plaintiff to operate the concierge desks at the hotels owned by
the Hotels;

(i)  increased the barriers to entry into the Sightseeing Tour Bus Sales Market by

putting potential entrants in competition with an entity with control of the major

distribution channel of the market;

(iii)  limited, reduced, restrained, suppressed, and substantially foreclosed actual and
potential competition in the Sightseeing Tour Bus Sales Market;

(iv)  conspired to take over Plaintiff's eleven hotel concierge desks;

(v)  are currently taking Plaintiffs employees to eventually man the eleven hotel
concierge desks at the Hotels (because the Bus Company Defendants admittedly
do not know how to run hotel concierge desks);

(vi) caused vendors, distributors, and other customers, as well as ultimate consumers

to pay artificially inflated and supra-competitive prices for double-decker
sightseeing tours in New York City; and
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(vil) deprived vendors, distributors, and other customers, as well as ultimate consumers
of a free, open, competitive, and unrestrained market for the purchase and sale of
double-decker sightseeing tours in New York City.

The agreements and/or conspiracies between and/or among the Bus Company Defendants

and Highgate have had the effect of suppressing and eliminating competition in the Sightseeing

Tour Bus Market and/or Sightseeing Tour Bus Sales Market. See, e.g., Duane Jones, 306 N.Y. at

190, 117 N.E.2d at 246 (unfair competitive practices such as destroying the plaintiff's business
by unlawfully "procuring others not to deal with him or by getting away his customers" were an
actionable wrong).

Accordingly, the Bus Company Defendants' and Highgate's restraint of competition and
the free exercise of business activities, as well as their unfair and anti-competitive conduct,
through their agreements and/or conspiracies, has unlawfully affected and continues to affect the
Sightseeing Tour Bus Market and/or the Sightseeing Tour Bus Sales Market.

B. The Bus Company Defendants Tortiously Interfered
With Plaintiff's Contractual Relationship With The Hotels

To prove a claim for tortious interference with contract, plaintiff must demonstrate: (1)
the existence of a valid contract between plaintiff and a third party, (2) defendant's knowledge of
the contract, (3) defendant's intentional procurement of a breach of the contract or otherwise
rending performance of the contract impossible, (4) an actual breach of the contract, and (5)
damages resulting from the breach. See, e.g., 330 Acquisition Co., LLC v. Regency Savings

Bank, F.S.B., 293 A.D.2d 314, 315, 741 N.Y.S.2d 24, 26 (1st Dep't 2002); Lazzarino v. Wamner

Bros. Entertainment, Inc., Index No. 602029/05, 13 Misc. 3d 1230(A), 2006 WL 3069276, at

*11 (Sup. Ct. N.Y. Co., Oct. 30, 2006).
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Here, it is uncontroverted that Plaintiff has written agreements with the Hotels to operate
their concierge desks. (Zhang Aff. 9§ 3, 29; Ex. B) It also cannot be controverted that the Bus
Company Defendants had knowledge of these agreements where they, inter alia: have admitted
knowledge of them and that they were and are going to take over the hotel concierge desk
agreement that Plaintiff have, which necessarily include the eleven Hotels; intentionally sought
to have Plaintiff's agreements with the Hotels and other hotels terminated; and have entered into
new agreements with each such Hotel. (Zhang Aff. §] 42-45, 48)

The Bus Company Defendants' intentional procurement of the Hotel's breaches of their
agreements with Plaintiff, the resulting actual breaches of such agreements, and the damages
flowing therefrom are axiomatic. The Bus Company Defendants used their pressure, threats, and
economic leverage to cause the Hotels to wrongfully cancel their agreements with Plaintiff
through unfair competition in a blatant attempt to eliminate Plaintiff's concierge desks
throughout New York City. (Zhang Aff. §] 42-46) It is no coincidence that the Hotels through
Highgate and its affiliates all cancelled their eleven concierge desk agreements with Plaintiff by
letters that were all dated either February 8 or 10, 2010. (Zhang Aff. § 46) Indeed, despite the
fact that Plaintiff has consistently, efficiently, and successfully operated their concierge desks to
this very day, Plaintiff has been advised by the Hotels that they have already entered into
agreements with a company affiliated with the Bus Company Defendants to operate their
concierge desks. (Zhang Aff. § 48) Accordingly, Plaintiff has proven each of the elements of its
claim for tortious interference with its contracts with the Hotels.

C. The Contracting Hotels Wrongfully
Breached Their Written Agreements With Plaintiff

It is well-settled that, to prove a claim for breach of contract, a plaintiff must demonstrate

(1) the existence of a binding contract, (2) plaintiff's performance of its obligations under the
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contract, (3) defendant's material breach of the contract, and (4) damages resulting from such
breach. See e.g., ALJ Capital 1, L.P. v. David J. Joseph Co., Index No. 601591/06, 15 Misc. 3d
1127(A), 2007 WL 1218355, at *4 (Sup. Ct. N.Y. Co., March 13, 2007); Wallace v. Merrill
Lynch Capital Services, Inc., Index No. 602604/2005, 10 Misc. 3d 1062(A), 2005 WL 3487809,
at *4 (Sup. Ct. N.Y. Co. Dec. 14, 2005), affd, 29 A.D.3d 382, 816 N.Y.S.2d 412 (1Ist Dep't.
2006).

Here, Plaintiff has written agreements with the Hotels to operate the concierge desks at
their hotels, including the eleven Hotels. (Zhang Aff. 4§ 3, 29) As set forth more fully above
and in the Zhang Affidavit, the Bus Company Defendants' and Highgate's economic leverage,
threats, and/or conspiratorial efforts caused the Hotels to wrongfully cancel their eleven
concierge desk agreements entered into with Plaintiff, so that they can be re-leased to the Bus
Company Defendants or their affiliates. (Zhang Aff. §{ 42-46, 48) .

Of particular interest, four of the hotels owned and/or managed by Highgate (On The Ave
Hotel, Hampton Inn Times Square North, Embassy Suites, and Hilton Garden Inn Times Square)
wrongfully cancelled thleir contracts with Plaintiff even though termination, pursuant to the
agreements, could only be "for cause”. No cause, however, was alleged or can be alleged.
Accordingly, such terminations are of no force and effect. (Zhang Aff. § 47) In addition to their
direct breach of their agreements with Plaintiff, the Hotels have also breached the covenant of
good faith and fair dealing that is implied as a matter of law in their agreements with Plaintiff.

Accordingly, Plaintiff has proven all of the elements of its claim for breach of contract

against the Contracting Hotels.
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II1.  The Balance Of The Equities Weigh In
Plaintiff's Favor For A Preliminary Injunction

The courts recognize that where the "comparative harm to the plaintiffs ... is significantly
greater than the harm to the defendants," a preliminary injunction should be granted. Borenstein
v. Rochel Properties, Inc., 176 A.D.2d 171, 172, 574 N.Y.S.2d 192, 193 (1st Dep't 1951); see

also Widerspiel v. Bemnholz, 163 A.D.2d 774, 775, 558 N.Y.S.2d 739, 750 (1st Dep't 1990)

{(finding equities in favor of plaintiff since if no injunction were issued, he "could not be made
whole should he prevail™); Kurtz v. Zion, 61 A.D.2d 778, 779, 402 N.Y.S.2d 402, 403 (1st Dep't
1978) (issuing preliminary injunction to maintain the status quo since in "[bjalancing the
equities, it appears that the damage to plaintiffs from the denial of the preliminary injunction and
delivery of stock out of escrow to defendants...would cause substantially greater harm to
plaintiffs if they are ultimately proved right in this action, than the harm that would be caused to
said defendants. ..if the defendants are ultimately proved right.").

Moreover, a balancing of the equities favors the movant where, as here, "the irre;ﬁarable
injury to be sustained by the plaintiff is more burdensome to it than the harm caused to

defendant(s] through imposition of the injunction." Burmax Co. v. B & S Industries, 135 A.D.2d

599, 601, 522 N.Y.S.2d 177, 179 (2d Dep't 1987) (citation omitted); accord Kurtz, 61 A.D.2d at
779, 402 N.Y.S.2d at 403.

Candidly, there are no equities here if Defendants destroy Plaintiff's independent, family-
owned sightseeing company that has been in the industry for over one hundred years. 4 fortiori,
a balancing of the equities clearly tips in favor of Plaintiff with respect to granting it a
preliminary injunction.

If the relief requested by Plaintiff is granted, the Bus Company Defendants will simply

have to continue to allow the largest single source of their revenue — Plaintiff (through its high-
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volume sales of the Bus Company Defendants' double-decker sightseeing tour bus tickets at
Plaintiff's hotel concierge desks) — to continue to be a distribution channel for the sale of their
double-decker sightseeing tour bus tickets and they will not be damaged.

To the extent that the Bus Company Defendants and related entities are not restrained and
enjoined from interfering and preventing Plaintiff from selling their double-decker sightseeing
tour bus tickets, Plaintiff will be harmed due to its inability to provide full-service hotel
concierge desks, and thus will lose such contracts and go out of business, and consumers
concomitantly will be injured by the Bus Company Defendants' monopolization of the
Sightseeing Tour Bus Market and Sightseeing Tour Bus Sales Market through, among other
things, increases in price and a reduced selection of tour company choices.

In addition, if the Bus Company Defendants and related entities are not restrained and
enjoined from interfering with the hotel concierge desks Plaintiff leases at forty-three hotels in
New York City, they will vertically monopolize the distribution channel of double-decker
sightseeing tours in New York City and vendors, distributors, customers, and consumers of
double-decker sightseeing tours in New York City will not be paying competitive prices for such
tours and be deprived of an open and competitive market for such tours. The Bus Company
Defendants and related entities, however, will not be harmed if they are required to stop denying
Plaintiff access to the Sightseeing Tour Bus Sales Market; stop reducing choice; stop suppressing
and eliminating competition; and stop destroying Plaintiff's business by concomitantly
controlling the largest distribution channel for the sale of double-decker sightseeing tour bus
tickets.

Moreover, if the Bus Company Defendants, Highgate and the Hotels are not restrained

and enjoined from interfering with and/or from terminating Plaintiff's hotel concierge desk
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‘agreements, they will not be harmed because, infer alia, Plaintiff has consistently, efficiently,
and successfully operated their forty-three hotel concierge desks to this very day (and,
accordingly, prices for double-decker sightseeing tours are not higher than those that would be
charged had Defendants engaged in their anti-competitive behavior).

To the extent that the Bus Company Defendants, Highgate, and the Hotels are not
enjoined, Plaintiff will be harmed and fatally damaged by the elimination of its concierge desk
leases, along with the goodwill and relationships that Plaintiff had built up for more than the past
one hundred years.

Accordingly, a balancing of the equities visibly tips in Plaintiff's favor with respect to the
Court granting Plaintiff a temporary restraining order.

POINT 1T

PLAINTIFF'S APPLICATION FOR A TEMPORARY
RESTRAINING ORDER SHOULD BE GRANTED

A temporary restraining order pending the hearing and determination of its motion for a
preliminary injunction should be issued. CPLR § 6313(a) states, in pertinent part, that "on a
motion for a preliminary injunction, the plaintiff shall show that immediate and irreparable
injury, loss or damages will result unless the defendant is restrained before a hearing can be held,
a temporary restraining order may be granted without notice. Upon granting a temporary
restraining order, the court shall set the hearing for the preliminary injunction at the earliest
possible time."

This Court should issue an immediate temporary restraining order restraining and
enjoining the Bus Company Defendants and related companies and individuals from interfering
and preventing Plaintiff from selling the Bus Company Defendants' products and services and, in

particular, double-decker sightseeing tour tickets, and otherwise restraining them from not
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changing the current terms and conditions of the sale of such products and services until a
hearing on the merits is held.

Because representatives of the Bus Company Defendants advised Plaintiff that if Plaintiff
interfered with their plans to take control over their primary distribution channel of their own
tour tickets, which Plaintiff now has done, they will immediately prevent Plaintiff from being
able to sell the Bus Company Defendants' tickets and services, it will be all over if they are
permitted to effectuate their threats. CGSC will lose its hotel concierge desks, and will go out of
business. (Zhang Aff. § 10) Accordingly, a temporary restraining order should be issued to
prevent the destruction of Plaintiff's business. See, e.g., A.D. Bedell, 272 A.D.2d at 854, 708
N.Y.S.2d at 227 (affirming the issuance of a temporary restraining order from the defendant's
violation of the Donnelly Act).

CONCLUSION

For the foregoing reasons and for the reasons set forth in Plaintiff's Moving Affidavits, it
is respectfully submitted that Plaintiff's application for a temporary restraining order and
preliminary injunction should be granted.

Dated: New York, New York
March 12, 2010

GANFER & SHORE, LLP
Attorneys for Plaintiff, Continental Guest
Services Corporation

By: %’4
Sfeven 4. Shore
ark| A. Berman
riel Levinson

360 Lexington Avenue
New York, New York 10017
(212) 922-9250
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
CONTINENTAL GUEST SERVICES
CORPORATION,
Plaintiff,
- against -

INTERNATIONAL BUS SERVICES, INC. D/B/A
GRAY LINE NEW YORK, CITY SIGHTS TWIN,
LLC D/B/A CITY SIGHTS NEW YORK, TWIN
AMERICA, LLC, BATTERY PARK HOTEL
MANAGEMENT, LLC, HAMPTON INN TIMES
SQUARE NORTH, HILTON GARDEN INN TIMES
SQUARE, NEW YORK WEST 35™ STREET HGI,
ON THE AVE HOTEL, THE PARAMOUNT HOTEL
NEW YORK, PARK CENTRAL HOTEL (DE), LLC,
THIRTY EAST 30™ STREET OWNER, LLC, TIMES
SQUARE HOTEL OPERATING LESSEE LLC,
LEXINGTON HOTEL, LLC, W2001
METROPOLITAN HOTEL OPERATING LESSEE,
L.L.C, and HIGHGATE HOTELS, L.P.,

Defendants.

TO: THE ABOVE-NAMED DEFENDANTS:

Index No.(o00693 110

Date of Filing:
March 12, 2010
AMENDED SUMMONS
AR #2200
M i 8 Yy

YOU ARE HEREBY SUMMONED to answer the Complaint of Plaintiff in this action

and to serve a copy of your Answer on the Plaintiff's attorneys within twenty (20) days after the

service of this Summons, exclusive of the day of service (or within thirty (30) days after the

service is complete if this Summons is not personally delivered to you within the State of New

York); and in case of your failure to appear or answer, judgment will be taken against you by

default for the relief demanded in the Complaint.

In accordance with CPLR § 503(a), the basis of the venue designated is the residence of

-the parties in New York County.



Dated: New York, New York
March 12, 2010

TO:

International Bus Services, Inc.
d/b/a Gray Line New York
1430 Broadway, 5th Floor
New York, New York 10036

City Sights Twin, LLC

d/b/a City Sights New York
1430 Broadway, 5th Floor
New York, New York 10036

Twin America, LLC
1430 Broadway, 5th Floor
New York, New York 10036

Highgate Hotels, L.P.
545 E. John Carpenter Freeway
Irving, Texas 75062

Battery Park Hotel Management, LLC,
102 North End Avenue
New York, New York 10281

Hampton Inn Times Square North
851 Eighth Avenue
New York, New York 10019

GANFER & SHORE, LLP
Attorneys for Plaintiff; Continental Guest
Services Corporation

B

Vi
%teven’). Shore
Mark A. Berman
Gabriel Levinson

360 Lexington Avenue

New York, New York 10017

(212) 922-9250

On The Ave Hotel
2178 Broadway
New York, New York 10024

The Paramount Hotel New York
235 West 46th Street
New York, New York 10036

Park Central Hotel (DE), LLC
870 Seventh Avenue
New York, New York 10019

Thirty East 30th Street Owner, LLC
30 East 30th Street
New York, New York 10016

Times Square Operating Lessee LLC
1568 Broadway
New York, New York 10036

Lexington Hotel, LLC
511 Lexington Avenue
New York, New York 10017



Hilton Garden Inn Times Square W2001 Metropolitan Hotel Operating Lessee,
790 Eighth Avenue L.LC.
New York, New York 10019 569 Lexington Avenue

New York, New York 10022

New York West 35th Street HGI
63 West 35th Street
New York, New York 10001



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
CONTINENTAL GUEST SERVICES
CORPORATION, Index No. /10
Plaintiff,
COMPLAINT
- against -

INTERNATIONAL BUS SERVICES, INC. D/B/A
GRAY LINE NEW YORK, CITY SIGHTS TWIN,
LLC D/B/A CITY SIGHTS NEW YORK, TWIN
AMERICA, LLC, BATTERY PARK HOTEL
MANAGEMENT, LLC, HAMPTON INN TIMES
SQUARE NORTH, HILTON GARDEN INN TIMES
SQUARE, NEW YORK WEST 35™ STREET HG],
ON THE AVE HOTEL, THE PARAMOUNT HOTEL
NEW YORK, PARK CENTRAL HOTEL (DE), LLC,
THIRTY EAST 30™ STREET OWNER, LLC, TIMES
SQUARE HOTEL OPERATING LESSEE LLC,
LEXINGTON HOTEL, LLC, W2001
METROPOLITAN HOTEL OPERATING LESSEE,
L.L.C, and HIGHGATE HOTELS, L.P.,

Defendants.

Plaintiff, Continental Guest Services Corporation ("Plaintiff* or "CGSC"), by its
undersigned attorneys, as and for its Complaint against Defendants International Bus Services,
Inc. d/b/a Gray Line New York ("IBS"), City Sights Twin, LLC d/b/a City Sights New York
(“City Sights™), Twin America, LLC (“Twin America™) (collectively, with IBS, City Sights and
Twin America, the “Bus Company Defendants”) and Battery Park Hotel Management, LLC,
Hamplon Inn Times Square North, Hilton Garden Inn Times Square, New York West 35" Street
HGI, On The Ave Hotel, The Paramount Hotel New York, Park Central Hotel (DE), LLC, Thirty
East 30™ Street Owner, LLC, Times Square Hotel Operating Lessee LLC, Lexington Hotel,

LLC, and W2001 Metropolitan Hotel Operating Lessee, L.L.C. (collectively, the “Hotels™),



Highgate Hotels, L.P. ("Highgate") (the Hotels and Highgate are collectively referred to as the
“Hotel Defendants™) (the Bus Company.Defendants and the Hotel Defendants are collectively

referred to as “Defendants™), alleges as follows:

NATURE OF THE ACTION

1. Plaintiff, for over one hundred years, has been an independent, family-owned and
operated sightseeing and hospitality company located in New York City, that, among other
things, sells tickets for double-decker sightseeing tours in New York City operated by the Bus
Company Defendants through concierge, travel or tour desks (“Concierge Desks™) Plaintiff
leases that are located in forty-three hotels located in New York City.

2, Defendant IBS is a company that, among other things, operates double-decker
sightseeing tour buses in New York City through its trade name Gray Line New York ("Gray
Line"). Defendant City Sights is a company that-similarly operates double-decker sightseeing
tour buses in New York City through its trade name City Sights New York. It is IBS, City Sights
and Twin America and all of their related entities (collectively referred to herein as the “Bus
- Company Defendants™) that have engaged in a concerted plan to: (i) take over and control and
monopolize the double-decker sightseeing bus tour market in New York City; and (ii) then
vertically monopolize such market’s primary distribution channel of ticketing, which is
comprised of the hotel Concierge Desks located in hotels throughout New York City, and which
anticompetitive and unfair competition, as demonstrated below, are putting Plaintiff out of
business.

3. More specifically, IBS and City Sights have entered into an agreement among
and between each other, effectuated through their recent, joint formation of Twin America, to

completely control and dominate, curtail competition, and prevent the free exercise of choice in



the double-decker sightseeing tour bus market in New York City (the "Sightseeing Tour Bus
Market"), which they have jointly accomplished through their now combined control of ninety
percent, if not more, of such market. In addition, in order to impede competition and to create a
monopoly in another market — the sale of sightseeing tour bus tickets in New York City (the
"Sightseeing Tour Bus Sales Market"), and to prevent any new entities into the Sightseeing Tour
Bus Sales Market - the Bus Company Defendants are engaged and continue to engage in illegal
predatory conduct with the intent of monopolizing the distribution channel for the sale of their
double-decker sightseeing tour bus tickets in the Sightseeing Tour Bus Sales Market by taking
control of the hotel Concierge Desk distribution channel in New York City. Moreover, with
their horizontal control of the Sightseeing Tour Bus Market, the Bus Company Defendants have
raised prices, lowered commissions, and otherwise used their monopoly to gain financial
advantages and harm the public and companies like Plaintiff.

4, The New York State Attorney General (the "Attorney General") commenced
proceedings against the Bus Company Defendants which they sought to stop by re-registering in
Washington D.C. with the United States Surface Transportation Board (“STB”). In proceedings
before the STB, the Attorney General has asserted that the Bus Company Defendants are
engaging in antitrust violations because their control of the double-decker sightseeing tours in
New York City would, inter alia: (i) create an illegal monopoly; (ii) illegally restrain trade and

competition; and (iii) allow the Bus Company Defendants to obtain vertical monopolistic control

of other markets by eliminating competition in other markets, such as the Sightseeing Tour Bus
Sales Market. A copy of the Attorney General’s submission to the STB, dated November 2,
2009, which is discussed in more detail below, is annexed hereto as Exhibit “A” (the “NYAG

Report”).



5. More specifically, the Attorney General in the Report states that:

{[c]oordinated action by [the Bus Company Defendants] can also eliminate

competition for marketing with ticket selling partners, such as hotel

concierges. . . . Coordinated action may foreclose new entrants from gaining
access to a network of hotel lobby ticket counters, hotel concierges, and travel

agents to sell sightseeing tours because of volume discounts, exclusivity or lack of

bargaining power.

(See Ex. A, p. 6) (Emphasis added).

6. The Attorney General’s concerns about what the Bus Company Defendants would
do to eliminate competition in the Sightseeing Tour Bus Sales Market were well founded and the
Bus Company Defendants are now attempting to do exactly what the Attorney General predicted.

7. CGSC is the largest operator of hotel Concierge Desks in New York City and is,
among other things, the largest single source of ticket sales for double-decker sightseeing tours
in New York City. Upon information and belief, the Bus Company Defendants determined that
they needed to control CGSC’s concierge business, among other reasons, in order to ‘ensure that
there would be no new entrants into the double-decker sightseeing bus tours market, since by
controlling the Concierge Desks they would be able to choose which bus company on which to
book hotel guests.

8. In furtherance of their efforts to control on which bus companies CGSC booked
its customers, the Bus Company Defendants initially attempted to purchase a forty-nine interest
in Plaintiff. When Plaintiff declined, the Bus Company Defendants advised Plaintiff that they
would use their financial interests in the Hotels to force Plaintiff out and steal its business so they
could control the hotel Concierge Desks.

9. Seeking to destroy CGSC, the Bus Company Defendants and Highgate, the entity

that owns and/or manages eleven of the forty-three hotels that have Concierge Desk agreements

with Plaintiff, have unlawfully interfered with Plaintiff's contractual relationships with such



eleven Hotels. The Bus Company Defendants, through, among other things, their direct and
indirect investments in Highgate and/or in the eleven Hotels and wrongful economic coercion,
have caused Highgate and the Hotels to wrongfully terminate Plaintiff's hotel Concierge Desk
agreements, many of which only permit termination “for cause” (though, as set forth more fully
below, no such “cause” has been alleged).

10.  The Hotels, through Highgate, in furtherance of the Bus Company Defendants’
wrongful and anti-competitive scheme, have notified Plaintiff that they are terminating Plaintiff’s
operation of the Concierge Desks in eleven Hotels. In many instances such purported
termination notices were in breach of the contracts between Plaintiff and the Hotels and, in all
instances, such termination notices were a result of the Bus Company Defendants’ economic
interests in Highgate and/or in the Hotels and in furtherance of the Bus Company Defendants’
scheme to steal Plaintiff’s business and control its Concierge Desks to ensure the maintenance of
the Bus Company Defendants’ monopolization of the double-decker sightseeing tour bus
business.

11. In addition to causing the termination of the eleven Hotel contracts, the Bus
Company Defendants have used their economic pressure from their monopolization of double-
decker sightseeing tours and other tourist services, as well as threats, to cause and are in the
process of seeking to cause other hotels to cancel their hotel Concierge Desk agreements with
Plaintiff. Such efforts are ongoing and will continue unless enjoined by the Court.

12.  In furtherance of their efforts to steal Plaintiff’s business, the Bus Company
Defendants, as more fully discussed below, have been attempting to hire away Plaintiff’s
employees, notwithstanding non-solicitation agreements and non-compete agreements of which,

upon-information and belief, the Bus Company Defendants are aware.



13.  As a result of the above, the Bus Company Defendants are on the verge wiping
Plaintiff off the proverbial map and obtaining vertical, monopolistic control of the Sightseeing
Tour Bus Sales Market through their contro]l of hotel Concierge Desks. The Bus Company
Defendants are seeking to soon own and control the largest consumer of their own product (the
double-decker sightseeing tour bus tickets in New York City) or, in other words, the largest
distribution channel for their product. The economic impact of the Bus Company Defendants'
conspiracy has restrained trade in the Sightseeing Tour Bus Sales Market.

14.  Based on Defendants’ wrongful conduct, Plaintiff asserts claims for antitrust
violations, unfair competition, tortious interference and breach of contract The antitrust
violations assert anti-competitive conduct on the part of the Bus Company Defendants, including
a conspiracy to monopolize, an attempted monopolization, and an illegal conspiracy to restrain
trade and competition all in violation of New York's Donnelly Act, General Business Law § 340
(the “Donnelly Act”). The unfair competifion claim is predicated upon the Bus Company
Defendants (and their related entities) improperly causing Highgate and/or the Hotels to
terminate Plaintiff’s Concierge Desk agreements that Plaintiff entered into, which the Hotels
have now re-leased to the Bus Company Defendants or companies related to them. Plaintiff’s
tortious interference claim is based on the Bus Company Defendants' tortious and intentional
interference with the agreements Plaintiff has with the Hotels. Finally, Plaintiff alleges that the
Hotels wrongfully breached their written Concierge Desk agreements with Plaintiff.

15.  Predicated on such anti-competitive conduct, Plaintiff brings this action alleging
the following causes of action:

@) preliminary injunctive relief to:

) restraining and enjoining the Bus Company Defendants and their
related entities and individuals from ceasing to sell their products



(i)

(i)
@iv)
)

(vi)

and services to Plaintiff and, in particular, double-decker
sightseeing tour tickets, and from changing the current terms and
conditions of the sale;

restraining and enjoining the Bus Company Defendants and their
related companies and individuals and/or Highgate and its related
entities and individuals from interfering with or causing hotels to
terminate Plaintiff’s concierge, tour or travel desk agreements with
each such hotel; and

restraining and enjoining the Hotel Defendants from terminating

Plaintiff’s concierge, tour or travel desk agreements with each such
Hotel.

permanent injunctive relief to:

restrain and enjoin the Bus Company Defendants and related
companies and individuals from monopolizing, attempting to
monopolize, and unlawfully restrain trade in the Sightseeing Tour
Bus Sales Market;

restrain and enjoin the Bus Company Defendants and related
companies and individuals from interfering and preventing
Plaintiff from selling the Bus Company Defendants’ products and
services and, in particular, double-decker sightseeing tour tickets
and otherwise restraining them from not changing the current terms
and conditions of the sale of such products and services;

restrain and enjoin the Bus Company Defendants and related
companies and individuals from interfering with hotel Concierge
Desk agreements that Plaintiff has entered into with hotels; and

restrain and enjoin the Bus Company Defendants and Highgate
from interfering with and the Hotels from terminating Plaintiff's
hotel Concierge Desk agreements in order to enter in an agreement
with the Bus Company Defendants and/or related companies
and/or individuals.

monopolization of the Sightseeing Tour Bus Market;

attempted monopolization of the Sightseeing Tour Bus Market;

attempted monopolization of the Sightseeing Tour Bus Sales Market;

unlawful restraint of trade of the Sightseeing Tour Bus Market;



(vi))  conspiracy in the unlawful restraint of trade of the Sightseeing Tour Bus Sale
Market;

(viii)) common law unfair competition;

(ix) tortious interference; and

(x) breach of contract.

THE PARTIES

16. Plaintiff, Continental Guest Services Corporation, is a New York corporation,
authorized to do business in New York, and has its principal place of business at 1501
Broadway, New York, New York. For over one hundred years, Plaintiff has been an
independent, family-owned and operated sightseeing and hospitality company that has been
based in New York.

17.  Upon information and belief, Defendant IBS is a New York domestic business
corporation, authorized to do business in New York, and has its principal pl_ace of business at
1430 Broadway, Fifth Floor, New York, New York, 10036. IBS, through its trade name Gray
Line, operating double-decker sightseeing bus tours in New York City.

18.  Upon information and belief, Defendant City Sights is a New York domestic
limited liability company, authorized to do business in New York, and has its principal place of
business at 1430 Broadway, Fifth Floor, New York, New York, 10036. City _Sights, through its
trade name NY Sights, operating double-decker sightseeing bus tours in New York City.

19.  Upon information and belief, Defendant Twin America is a New York domestic
limited liability company, authorized to do business in New York, and has its principal place of
business at 1430 Broadway, Fifth Floor, New York, New York, 10036. Twin America is a “joint

venture” entered into by IBS and City Sights.



20.  Upon information and belief, Defendant Highgate is a hotel ownership and/or
management company, authorized to do business in New York, and has its principal place of
business at 545 E. John Carpenter Freeway, Irving, Texas. Upon information and belief,
Highgate owns and/or manages the eleven Hotels.

21.  Upon information and belief, Defendant Battery Park Hotel Management, LLC
(“Embassy Suites Hotel New York™) is located at 102 North End Avenue, Manhattan, New
York.

22.  Upon information and belief, Defendant Hampton Inn Times Square North
(*Hampton Inn Times Square North”) is located at 851 Eighth Avenue, Manhattan, New York.

23.  Upon information and belief, Defendant Hilton Garden Inn Times Square
(“Hilton Garden Inn Times Square™) is located at 790 Eighth Avenue, New York.

24.  Upon informgtion and belief, Defendant New York West 35" Street HGI (“Hilton
Garden Inn”) is located at 63 West 35" Street, Manhattan, New York.

25.  Upon information and belief, Defendant On The Ave Hotel (“On The Ave Hotel”)
is located at 2178 Broadway, Manhattan, New York.

26. Upon information and belief, Defendant The Paramount Hotel New York
(“Paramount”) is located at 235 West 46" Street, Manhattan, New York.

27.  Upon information and belief, Defendant Park Central Hotel (DE), LLC (“Park
Central”) is located at 870 Seventh Avenue, Manhattan, New York.

28.  Upon information and belief, Defendant Thirty East 30" Street Owner, LLC

(“Hotel 30 30™) is located at 30 East 30™ Street, Manhattan, New York.



29.  Upon information and belief, Defendant Times Square Operating Lessee LLC
(the “Doubletree Guest Suites Times Square™), is located at 1568 Broadway, Manhattan, New
York.

30. Upon information and belief, Defendant Lexington Hotel, LLC (“Radisson
Lexington™) is located at 511 Lexington Avenue, Manhattan, New York.

31.  Upon information and belief, Defendant W2001 Metropolitan Hotel Operating
Lessee, L.L.C. (“Doubletree Metropolitan Hotel”) is located at 569 Lexington Avenue,

Manhattan, New York.

JURISDICTION AND VENUE

32.  This Court has jurisdiction over this action pursuant to CPLR §§ 301 and 302(a)
in that Plaintiff’s principal place of business is in the State of New York, IBS’s principal place of
business is in the State of New York, City Sights’s principal place of business is in the State of
New York, Twin America’s principal place of business i$ in the State of New York, and the acts
complained of occurred in the City and State of New York.

- 33.  Venue in the County of New York is proper pursuant to CPLR § 503 based on the
residence of the parties in New York County.

34, The New York State Office of The Attorney General has been provided prior
notice of this action.

RELEVANT MARKET

35.  The relevant market consists of the following relevant product market(s) and the
relevant geographic market.

36. The two relevant product markets in which the restraints and other anti-

competitive conduct alleged herein have had and will continue to have anti-competitive effects
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are inextricably intertwined. The first is the market for double-decker sightseeing tour buses —
the Sightseeing Tour Bus Market. Double-decker sightseeing bus tours in New York City allow
passengers to board and un-board buses at short intervals along a tour route of historical sites,
monuments, and other places of interest/sights, and allow passengers to board any bus at any
interval along the tour route for the sightseeing tour that was purchased. The second market is
the hotel Concierge Desk distribution channel for the sale of tickets to passengers for the double-
decker sightseeing tours in New York City — the Sightseeing Tour Bus Sales Market.

37.  There are significant barriers to entering the Sightseeing Tour Bus and Tour Bus
Sales Markets because of, inter alia: (i) the expense of purchasing and maintaining a fleet of
buses, let alone double-decker buses that appeal to tourists; (ii) the economies of scope and scale
in developing an efficient and wide distribution channel for the sale of sightseeing bus tour
tickets; (iii) the time, expense, and difficulties of obtaining the necessary approvals from either
the state or the municipality to operate sightseeing tours; (iv) the tifne and expense of finding and
convincing a hotel to lease its lucrative Concierge Desk at one of the finite number of hotels in
New York City and the economies of scope and scale (including the development of a reliable
and durable network of hotel Concierge Desk specialists who man such desks); (v) the inherent
difficulties of establishing a reputation in the New York sightseeing and hospitality industry, let
alone a reputation for quality and reliability; and (vi) the complexities associated with attracting
and building a customer base.

38. Both markets are inherently localized because the historical sites, monuments, and
other places of interest/sights are located in a single city, such as New York City, and the tours

emanate solely from New York City and are limited to New York City. A fortiori, the
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passengers must be visiting or located in such city in order to go on the tours to see such city's
historical sites, monuments, and other places of interest/sights.

39.  The sales of tickets for double-decker sightseeing tours are solely directed to the
city that has these historical sites, monuments, and other places of interest/sights. The primary
customers that purchase tickets to go on double-decker sightseeing tours are therefore either
tourists or locals who enjoy visiting and/or re-visiting the historical sites, monuments, and other
places of interest/sights in New York City,

40.  The relevant geographic market for the Sightseeing Tour Bus and Tour Bus Sales
Markets for the purposes of this lawsuit is New York City. The major geographic routes for the
Bus Company Defendants’® double-decker sightseeing tours buses are located in the boroughs of
New York City. They are the: (i) Downtown Loop; (ii) Uptown Loop; (iii} All Around Town
Loop; and (iv) Brooklyn Loop. The Bus Company Defendants’ double-decker sightseeing tours
buses only carry passengers in New York City, and the buses only allow passengers to board and
un-board at specified locations along a specified tour route in New York City. Plaintiff's sale to
and customers’ pick-up of tickets for the Bus Company Defendants’ double-decker sightseeing
tours are done at the hotel Concierge Desks only located in New York City. Due to the inherent
nature of sightseeing double-decker tours, competitors from outside this geographic area cannot

effectively compete in such New York City market.

FACTUAL ALLEGATIONS COMMON TO ALL CLAIMS

A. The Bus Company Defendants’ Unlawful Monopolization
And Restraint Of Trade Of The Sightseeing Tour Bus Market

41.  From the time of their existence through the Spring of 2009, IBS and City Sights
were separate and distinct companies. Through their respective trade names (Gray Line and NY

Sights), they were direct and fierce competitors in the Sightseeing Tour Bus Market. Indeed,
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IBS and City Sights: (i) had different price points for their respective double-decker sightseeing
tour tickets in New York City; (ii) utilized different pricing packages for their customers; (iii)
maintained different bus stops; (iv) provided different information during their respective tours;
(iv) used different personnel, such as tour guides; and (v) used different buses.

42.  Upon information and belief, as competitors, IBS and City Sights controlled the
overwhelming market share of the Sightseeing Tour Bus Market. Upon further information and
belief, for many years, the double-decker sightseeing tours buses from IBS and City Sights were
the only buses that ran three out of the four major geographic routes in New York City: the
Uptown Town Loop; the All Around Town Loop; and the Brooklyn Loop. With respect to the
remaining geographic route, the Downtown Loop, the only other competitor to IBS anld City
Sights was a company named Big Taxi Tours ~ and despite the presence of Big Taxi Tours, upon
information and belief, IBS and-City Sights controls the vast majority of the Downtown Loop.

43,  Upon information and belief, when IBS and City Sights were acting as separate
and distinct entities and competitors, the estimated market share in the Sightseeing Tour Bus
Market for each company was, respectively, a staggering 44.5% of the market. Put differently,
IBS and City Sights independently controlled approximately 89% of the Sightseeing Tour Bus
Market (and Big Taxi Tours controlled approximately 11% of the market through its limited
participation in the Downtown Loop), which Plaintiff asserts is even higher.

44,  Upon information and belief, IBS and City Sights recognized that they could
eliminate all competition, dominate the entire Sightseeing Tour Bus Market, and obtain
monopoly power over the entire Sightseeing Tour Bus Market by combining their forces and
respective companies. Upon further information and belief, IBS and City Sights were well aware

that by coming to an 'arrangement’ or a 'reciprocal relationship of commitment' with each other,
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they could, inter alia: increase the barriers to entry into the Sightseeing Tour Bus Market by
putting potential entrants in competition with a combined entity with control of 90% of the
market, if not more; maximize their profits by fixing and/or raising prices for their customers;
increase their profits by implementing cost saving alternatives such as reducing the number of
buses and/or the frequency of tours; boost their profit margins by generally reducing output,
quality, and other services; reduce commissions paid to outside booking vendors, such as
Plaintiff, for selling IBS' and City Sights' double-decker sightseeing tours; and reduce the time
frame for outside vendors, such as Plaintiff, to pay IBS and City Sights for their sightseeing
tickets.

45. In furtherance of their anti-competitive scheme, in or about March 2009, IBS and
City Sights entered into a "joint venture" agreement and, by this agrecment, formed Twin
America. IBS and City Sights, through such agreement, controlled all of the voting and
economic rights in Twin America. Twin America began operations as a joint venture in the
Sightseeing Tour Bus Market on or about March 31, 2009.

46. IBS' and City Sights’ formation of Twin America created an improper
consolidation of market power in the Sightseeing Tour Bus Market by creating an illegal
monopoly in that market — IBS and City Sights together now control 90% of the market, if
not more. Moreover, as set forth more fully below, the Bus Company Defendants’ monopoly
illegally restrains trade and competition in the Sightseeing Tour Bus Market.

47.  The Attorney General expressed his grave concern that the formation of Twin
America violates New York's antitrust laws and eliminated fair competition in the Sightseeing
Tour Bus Market by sending out subpoenas to IBS and City Sights on or about July 31, 2009 for

the production of documents relating to their antitrust and anti-competitive conduct. IBS and
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City Sights responded on August 19, 2009 by making an application to the United States STB for

the registration of Twin America and asserting that the NYAG did not have jurisdiction over

them.

48. The Attorney General in his Report advised the STB that it believed IBS' and City

Sights' control of Twin America would, inter alia: (i) create an illegal monopoly; (ii) illegally

restrain trade and competition; and (iii) allow IBS and City Sights to obtain vertical monopolistic

control of other markets by eliminating competition in such markets, such as the Sightseeing

Tour Bus Sales Market. The NYAG's Report made the following points:

IBS' and City Sights' agreement to form Twin America would strengthen their market
power to a degree that would "raise price above or reduce output, quality, service, or
innovation below what would likely prevail in the absence of [the Bus Company
Defendants’ monopoly]";

IBS' and City Sights' agreement to form Twin America will cause "a monopoly in three
out of the four major [geographic] routes [in New York. City];

IBS' and City Sights' agréement to form Twin "America "would likely significantly
increase the barriers of entry into the [Sightseeing Tour Bus Market] by putting potential
entrants in competition with an incumbent with control of 90% of the market, if not more,
and with the ability to benefit from volume discounts that further enhance its competitive
position in the ‘double-decker’ market";

"[a]ny cost savings, if any, would only benefit [the Bus Company Defendants’]";

The Bus Company Defendants will "strive to maximize their profits" and "would thus be
inclined to boost their profit margins by keeping any realized cost savings unless they are
faced with competitive pressure to lower prices";

IBS' and City Sights' agreement to form Twin America may "reduc(e] the hours or wages
of Twin America's employees"; and

IBS' and City Sights' agreement to form Twin America may "reduce[e] the number of
buses or frequency of tours. Eliminating buses or tours could decrease the adequacy of
the service since it would increase waiting time and/or lower the number of stops
available within a route".

(Ex. A)
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49.

The Attorney General’s assessment of IBS' and City Sights' agreement to form

Twin America was correct. In addition to illegally forming a monopoly, upon information and

belief, the Bus Company Defendants’ anti-competitive conduct has had the direct, intended, and

reasonably foreseeable effect of reducing the output of services, while increasing the cost to

consumers for same in the Sightseeing Tour Bus Market, reducing consumer welfare, and/or

transferring wealth from consumers to the Bus Company Defendants in that:

®

()

(iii)

@iv)

)

50.

actual and potential competition in the Sightseeing Tour Bus Market has been,
and will continue to be limited, reduced, restrained, suppressed, and substantially
foreclosed;

instead of free, open, and competitive markets for double-decker sightseeing tours
in New York City, a monopoly has been established and will be maintained;

other double-decker sightseeing tour companies will be effectively foreclosed
form competing on the merits to the fullest extent possible in the Sightseeing Tour
Bus Market, and will be injured in their business and property;

vendors, distributors, and other customers, as well as ultimate consumers, have
paid, and will pay in the future, artificially inflated and supra-competitive prices
for double-decker sightseeing tours in New York City; and

vendors, distributors, and other customers, as well as ultimate consumers, have
been, and will be, deprived of a free, open, competitive, and unrestrained market
for double-decker sightseeing tours in New York City.

Furthermore, upon information and belief, IBS' and City Sights' formation of

Twin America has already economically impacted and illegally restrained trade and competition

in the Sightseeing Tour Bus Market by, inter alia:

®

(ii)

(iii)

increasing the barriers to entry into the Sightseeing Tour Bus Market by putting
potential entrants in competition with an entity with control of 90%, if not more,
of the market;

fixing and raising the double-decker sightseeing tour prices for the Bus Company
Defendants’ customers by an average of Five Dollars per tour;

reducing the number of buses and/or the frequency of tours;
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(iv)  decreasing the overall quality of the Bus Company Defendants’ double-decker
sightseeing tours; .

(v)  restricting other services formerly provided to the Bus Company Defendants'
customers on their sightseeing double-decker tours;

(vi) reducing the commissions the Bus Company Defendants paid outside vendors,
such as Plaintiff, for selling their double-decker sightseeing tours; and

(vii)) reducing the time frame for outside vendors, such as Plaintiff, to pay the Bus
Company Defendants for their sightseeing tickets.

51.  Consumers in the Sightseeing Tour Bus Market have been injured by the resulting
lack of competition that other sightseeing double-decker tour companies would have provided
but for such restraint of trade and, as a result, have fewer choices for double-decker sightseeing
tours and pay more for fewer services than they would have paid had the Bus Company
Defendants not engaged in their anti-competitive behavior, and as noted above, CGSC has had
its commissions drastically reduced.

B. The Bus Company Defendants’ Unlawful Attempted Monopolization

And Restraint Of Trade Of The Sightseeing Tour Bus Sales Market

Resulting In Their And Highgate's Unfair And Anti-Competitive Conduct

And The Hotel's Wrongful Cancellation Of Their Agreements

With Plaintiff As Well As The Bus Company Defendants
Seeking To Terminate Other Concierge Desk Agreements With Plaintiff

52.  Plaintiff leases space in forty-three hotels in New York City and operates the
Concierge Desk in these hotels seven days a week pursuant to written agreements with those
hotels, such as the Hotels. In furtherance of these written agreements, Plaintiff provides hotel
guests and other customers with, among other things, various sightseeing services. Such services
specifically include the sale of the Bus Company Defendants' double-decker sightseeing tour bus
tickets.

53.  Specifically, Plaintiff has long-standing relationships and agreements to operate

Concierge Desks at the following forty-three hotels: Affinia Manhattan, Affinia 50, Affinia
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Dumont, Affinia Shelburne, Belvedere Hotel, Courtyard By Marriott Midtown East, Courtyard
By Marriott Times Sq., Crowne Plaza Times Square, Doubletree Guest Suites Time Square,
The Edison Hotel, Embassy Suites New York, The Excelsior Hotel, Fairfield Inn, Four Points
by Sheraton Midtown Times Square, The Grand Hyatt Hotel, Hampton Inn Times Square
North, Hilton Garden Inn Times Square, Hilton Garden Inn, Holiday Inn Midtown 57 St,
The New York Hilton, The Lucerne Hotel, Marriott at Brooklyn Bridge, Marriott East Side
Hotel, Doubletree Metropolitan, The Millennium Broadway, The Millennium Hilton, The
Millennium UN, The New Yorker Hotel, On the Ave Hotel, Paramount, Park Central, Hotel
Pennsylvania, Radisson Lexington, Residence Inn, The Roosevelt Hotel, Sheraton Manhattan,
Sheraton New York, Hotel 30 30, Tudor, The Waldorf Astoria, West 57% By Hilton Club,
Westin Times Square, and Wyndham Garden Inn. In addition, the Milford Plaza is also a
Highgate-controlled hotel at which Plaintiff leased a Concierge Desk, which has been closed for
renovation. But for Defendants’ wrongful conduct, such hotel’ upon reopening would have
entered into a new Concierge Desk agreement with Plaintiff. Those hotels noted above in bold
are the Hotels.

54.  During the time when IBS and City Sights were acting as separate and distinct
entities and competitors (prior to IBS' and City Sights' formation of Twin America), Plaintiff was
the single largest customer of IBS and City Sights through its high-volume sales of their double-
decker sightseeing tour bus tickets in New York City at Plaintiff's forty-three hotel Concierge
Desks. Plaintiff generated millions in revenues for IBS and City Sights from the sale of
sightseeing bus tour tickets.

55.  Further, prior to IBS' and City Sights' formation of Twin America, IBS and City

Sights: (i) each paid Plaintiff an agreed upon commission on its sales of their double-decker
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sightseeing tour bus tickets; and (ii) agreed that Plaintiff would have more than thirty days to
remit to IBS and City Sights the net price (less commissions) of their double-decker sightseeing
tour bus tickets that Plaintiff sold.

56.  During the time when IBS and City Sights were acting as separate and distinct
entities and competitors (prior to their formation of Twin America), Plaintiff, the major
distribution channel in the Sightseeing Bus Tour Sales Market for their sales, was able to operate
its Concierge Desks at forty-three hotels in New York City in an independent, free, open, and
competitive market without any trade restrictions (concomitantly, during this time Plaintiff's
relationship with Highgate, the Hotels and all of Plaintiff’s other hotels where it maintained
Concierge Desks was positive and mutually beneficial). Accordingly, hotel guests, users,
consumers, and Plaintiff's customers benefited and had more choices in the types and cost of
tours than they do now after the formation of Twin America.

57. Upon information and belief, IBS and City Sights recognized that they could
dominate and obtain monopoly power over the Sightseeing Tour Bus Sales Market through their
formation of Twin America. IBS and City Sights were also well aware that by conspiring with
each other, they could, inter alia, use their monopoly power in the Sightseeing Tour Bus Market
to create a monopoly in the Sightseeing Bus Tour Sales Market by taking over the major
distribution channel of their double-decker sightseeing tour bus tickets at hotel Concierge Desks
throughout New York City (including those operated by Plaintiff). By taking over control of
Plaintiff's hotel desks, and thereby putting Plaintiff out of business, the Bus Company
Defendants would control the largest consumer of their own product. Such unlawful restraint in
trade would increase the barriers to entry into the Sightseeing Tour Bus Sales Market by putting

potential entrants in competition with an entity that would exclusively sell the Bus Company
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Defendants’ product, and which distribution channel, currently operated by Plaintiff, sells
product of companies not associated with the Bus Company Defendants, and could sell the
product of any new reputable entrants into the Sightseeing Tour Bus Sales Market.

58.  The Bus Company Defendants’ wrongful actions will no doubt result in their
further fixing and raising prices for customers, hotel guests, and users of Concierge Desk
services something that the Bus Company Defendants have already done as demonstrated above.

59.  The Attorney General was prescient when he asserted that the Bus Company
Defendants were conspiring to monopolize, restrain trade, and engage in anti-competitive
conduct in the Sightseeing Tour Bus Sales Market. The NYAG's Report reads in relevant part:

Coordinated action by [the Bus Company Defendants] can also eliminate

competition for marketing with ticket selling partners, such as hotel concierges. . .

. Coordinated action may foreclose new entrants from gaining access to a network

of hotel lobby ticket counters, hotel concierges, and travel agents to sell

sightseeing tours because of volume discounts, exclusivity or lack of bargaining
power.

(See Ex. A, p. 6)

60. The Attorney General was on point again about the Bus Company Defendants
eliminating competition by controlling the “marketing” of sightseeing bus tour tickets through
the monopolization of New York City’s hotel Concierge Desks. After IBS and City Sights
formed Twin America, the Bus Company Defendants conspired with each other to monopolize
and illegally restrain trade in the Sightseeing Tour Bus Sales Market by, among other things,
secking to put Plaintiff out of business and to take direct control of the hotel Concierge Desks
throughout New York City.

61.  The Bus Company Defendants’ conspiracy have already: (i) increased the price of
their double-decker sightseeing tours to consumers on its main routes by Five Dollars; (ii)

unilaterally reduced Plaintiff's commission on its sales of their sightseeing double-decker tour
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bus tickets by approximately twenty-five percent; (iii) unilaterally eliminated commissions paid
to other vendors that sold their double-decker sightseeing tour tickets; (iv) revoked their

agreement with Plaintiff concerning the amount of time (more than thirty days) that Plaintiff
would have to pay the purchase price (net of commissions) for the Bus Company Defendants’

sightseeing double-decker tour bus tickets and unilaterally made it five days; and (iv) threatened

Plaintiff that if it did not pay them for their double-decker sightseeing tour bus tickets within five

days, the Bus Company Defendants would no longer allow Plaintiff to sell their tickets.

62. The Bus Company Defendants should not be permitted to change the current
terms and conditions of their products and services to Plaintiff's detriment (such as by
eliminating any commissions Plaintiff may receive).

63.  The Bus Company Defendants also advised Plaintiff that if Plaintiff informed the
NYAG. or any governmental entity about the Bus Company Defendants’ anti-competitive and
predatory conduct or in any way interfered with their plans to take control over their primary
distribution channel, they would immediately prevent Plaintiff from being able to sell the Bus
Company Defendants’ tickets and services.

64. If the Bus Company Defendants stop providing Plaintiff with tickets to their
services, then Plaintiff will be unable to operate its Concierge Desks in hotels because they hold
the monopoly on double-decker sightseeing bus tours and if CGSC is “cutoff” from being able to
sell such tickets, Plaintiff will be unable to provide any alternative double-decker sightseeing
tours to hotel guests. Double-decker sightseeing tours are unique and the number one activity in
New York City for tourists to do at such price point. Indeed, it is also the double-decker
sightseeing bus tours, because of their high visibility throughout New York City that draws hotel

guests and others to Plaintiff’s Concierge Desks to purchase other services. If Plaintiff cannot
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sell double-decker sightseeing tour tickets, hotels will no doubt take the position that PlaintifY is
not properly servicing its guests and will then either seek to terminate its Concierge Desk
agreements or refuse to renew such agreements upon their expiration, destroying the good will
and relationships that Plaintiff has built up for more than the past one hundred years.

65.  In furtherance of their efforts to control the Sightseeing Tour Bus Sales Market,
the Bus Company Defendants initially sought to acquire a forty-nine percent interest in Plaintiff.
Beginning in the fall of 2009 and on behalf of the Bus Company Defendants, Mark Marmustein
("Marmustein”), the president of City Sights and now the Chief Executive Officer of Twin
America, made a series of overtures to purchase such interest. Plaintiff declined such overtures.

66.  On or about February 19, 22, and 23, 2010, Plaintiff's representatives met with the
Bus Company Defendants’ representatives, and were, in effect, advised that if they did not sell
Plaintiff's company to the Bus Company Defendants, the Bus Company Defendants would use -
their economic power to take over control of all the hotel Concierge Desks in New York City.
The Bus Company Defendants indicated that they wanted to control the largest distribution
channel for the sale of sightseeing tickets; fo wit, Plaintiff’s hotel Concierge Desks (even though
they admitted that they do not know how to run hotel Concierge Desks), in order to ensconce
their position in the double-decker sightseeing tour market in order to prevent any new bus
company from being able to come into the market. The Bus Company Defendants’
representatives made the following admissions:

* The Bus Company Defendants were concerned that a new player in the Sightseeing Tour
Bus Sales Market would come in and they needed to “protect” themselves;

* The Bus Company Defendants wanted to be "secure" by “locking up” Plaintiff's hotel

Concierge Desks and thereby prevent any new competitor from entering the Sightseeing
Tour Bus Sales Market;
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» Marmmustein (and thereby the Bus Company Defendants) is in the process of taking over
each of the forty-three hotel Concierge Desks operated by Plaintiff in order to prevent
another competitor from entering the Sightseeing Tour Bus Sales Market;

* Marmustein (and thereby the Bus Company Defendants) had a direct and/or indirect
interest in many hotels which have long-standing relationships and contracts with
Plaintiff to operate hotels' Concierge Desks, and the Bus Company Defendants seek to
control at least twenty of Plaintiff's Concierge Desks by the end of 2010;

* Mammustein (and thereby the Bus Company Defendants) "does not want to be held
hostage” by Plaintiff, their largest customer in the Sightseeing Tour Bus Sales Market,

for fear that they might decide to do business, exclusive or otherwise, with any new tour

bus competitor that might decide to come into the Sightseeing Tour Bus Sales Market;
and

* Marmustein (and thereby the Bus Company Defendants) seeks to own Plaintiff or take its
hotel Concierge Desks in order to control the Bus Company Defendants’ major
distribution channel for the sale of double-decker sightseeing tour bus tickets in the
Sightseeing Tour Bus Sales Market.

67. The Bus Company Defendants, through Marmustein, informed Plaintiff that
because Plaintiff would not sell its company to the Bus Company Defendants, they were going to
take over each and every hotel Concierge Desk in the New York City, including those operated
by Plaintiff, and thereby put Plaintiff out of business.

68. Upon information and belief, the Bus Company Defendants have been and
continue to invest, either directly or indirectly, in Highgate and/or in the Hotels, as well as in
other hotels in New York City, in order to use such investments as economic leverage to cause
the long-standing relationships and contracts that Plaintiff had to operate hotel Concierge Desks
to be wrongfully cancelled.

69. Highgate's and the Hotels' newfound “arrangement” with the Bus Company
Defendants, through their direct or indirect investment in Highgate and/or in the Hotels, is

nothing short of an agreement and/or conspiracy to unlawfully restrain competition and the free

exercise of business activity in the Sightseeing Tour Bus Sales Market. The improper tying
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relationship between the Bus Company Defendants and Highgate violates the Donnelly Act as
demonstrative of Defendants’ unfair competition.

70.  Upon information and belief, in addition to causing Highgate and the Hotels to
terminate Plaintiff’s Concierge Desk contracts, the Bus Company Defendants are using their
economic leverage from their monopolization of double-decker sightseeing tours and other
tourist services, as well as threats, to cause and are in the process of causing other hotels to
wrongfully cancel their contracts with Plaintiff, thereby eliminating Plaintiff's Concierge Desks
throughout New York City.

71.  Upon information and belief, the Bus Company Defendants have entered into an
agreement and/or conspiracy with Highgate (which controls the Hotels) and the Hotels to cause
the Hotels to cancel their contracts with Plaintiff, and through such efforts they have already
caused Highgate and the Hotels to wrongfully cancel eleven Concierge Desk agreements entered
into with Plaintiff. These Hotels have succumbed to the strong-armed, anti-competitive, and
monopolistic tactics employed by the Bus Company Defendants and/or Highgate and have
sought to wrongfully cancel their contracts with Plaintiff, all by letters dated February 8, 2010.

72.  On March 11, 2010, Plaintiffs counsel notified Highgate and/or each of the
Hotels that Plaintiff disputed their purported terminations of the Concierge Desk agreements.

73.  Of particular interest, four of the hotels owned and/or managed by Highgate (On
The Ave Hotel, Hampton Inn Times Square North, Embassy Suites Hotel New York and Hilton
Garden Inn Times Square) wrongfully cancelled their contracts with Plaintiff even though
termination, pursuant to the agreements, could only be "for cause". No cause, however, has been

alleged, and none could be because Plaintiff has consistently, efficiently, and successfully
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operated their Concierge Desks to this very day. (Copies of the eleven termination letters
concerning the Hotels are annexed hereto as Exhibit "B".)

74.  Having caused the Hotels to cancel their Concierge Desk contracts with Plaintiff,
the Bus Company Defendants, through an affiliate, have now entered into agreements with the
Hotels to operate their Concierge Desks.

75. In furtherance of their efforts to steal Plaintiff's business, the Bus Company
Defendants have been attempting to hire away Plaintiff’s employees, notwithstanding non-
solicitation agreements and non-compete agreements of which, upon information and belief, the
Bus Company Defendants were aware.

76. It is readily apparent that the Bus Company Defendants, if allowed to continue
their predatory, restrictive, and anti-competitive conduct, will continue to irreparably harm
Plaintiff by taking over the Concierge Desks at all of the hotels where Plaintiff has leases to
operate same.

77. In addition to illegally attempting to form a monopoly, the Bus Company
Defendants’ anti-competitive conduct has the direct, intended, and reasonably foreseeable effect
of reducing the output of services provided to consumers, while increasing the cost for same in
the Sightseeing Tour Bus Sales Market, reducing consumer welfare, and/or transferring wealth
from consumers to the Bus Company Defendants in that:

(1) actual and potential competition in the Sightseeing Tour Bus Sales Market has

been, and will continue to be, limited, reduced, restrained, suppressed, and substantially
foreclosed;

(ii)  instead of free, open, and competitive markets for the sales of double-decker
sightseeing tours in New York City, a monopoly has been established and maintained;

(ili)  other companies that sell double-decker sightseeing tours in New York City will

be effectively foreclosed form competing on the merits to the fullest extent possible in the
Sightseeing Tour Bus Sales Market, and will be injured in their business and property;
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(iv)

vendors, distributors, and other customers, as well as ultimate consumers, have

paid, and will pay in the future, artificially inflated and supra-competitive prices for
double-decker sightseeing tours in New York City; and

(vi)

vendors, distributors, and other customers, as well as ultimate consumers, have

been, and will be, deprived of a free, open, competitive, and unrestrained market for the
sale of double-decker sightseeing tours in New York City.

78.

The Bus Company Defendants’ conspiracy has and will economically impact and

illegally restrain trade and competition in the Sightseeing Tour Bus Sales Market by, inter alia:

®

(ii)

(iii)

(iv)

)

(vi)
(vii)

79.

increasing the barriers to entry into the Sightseeing Tour Bus Sales Market by
putting potential entrants in competition with an entity that controls the major
distribution channel in the market;

reducing commissions paid to Plaintiff for selling the Bus Company Defendants’
double-decker sightseeing tour tickets;

eliminating commissions paid to other vendors that sell the Bus Company
Defendants’ double-decker sightseeing tour tickets;

fixing and raising prices for the Bus Company Defendants’ customers, hotel
guests, Concierge Desk users, consumers;

seeking to take over eleven hotel Concierge Desks operated by Plaintiff with the
stated and admitted intent to take over additional hotel Concierge Desks;

decreasing the overall quality of service provided at hotel Concierge Desks; and

restricting the availability of other services formerly provided by Plaintiff to hotel
guests, Concierge Desk users, and consumers at such hotel Concierge Desks.

Moreover, CGSC and consumers in the Sightseeing Tour Bus Sales Market have

been injured by the resulting lack of competition that other companies that sell double-decker

sightseeing tours in New York City would have provided and, as a result, CGSC has had its

commissions drastically reduced and Concierge Desks eliminated and consumers have fewer

choices for purchasing double-decker sightseeing tours and pay more for fewer services than
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they would have paid had the Bus Company Defendants not engaged in their anti-competitive

behavior.

AS AND FOR A FIRST CAUSE OF ACTION

(For Permanent Injunctive Relief
Against The Bus Company Defendants And The Hotel Defendants)

80.  Plaintiff repeats and realleges all the foregoing allegations as though they were set
forth fully herein.

81.  As set forth above, Plaintiff has suffered irreparable harm and will continue to
suffer irreparable harm, which cannot be compensated with money damages, if: (i) the Bus
Company Defendants and related companies and individuals are permitted to monopolize,
attempt to monopolize, and unlawfully restrain trade in the Sightseeing Tour Bus Sales Market;
(i) the Bus Company Defendants and the Hotel Defendants do not immediately stop their
conspiratorial, predatory, monopolistic, resu"icti‘-/e, and . anti-c;)mpetitive conduct of using
economic pressure and threats to cause hotels with which Plaintiff has concierge Desk Contracts
agreements to terminate them, thereby destroying Plaintiff's business and the good will and
relationships that Plaintiff has built up for more than the past one hundred years.

82.  Inaddition, if the Bus Company Defendants stop providing to Plaintiff its services
and products, as they have threatened to do, then Plaintiff will be unable to operate its Concierge
Desks at any of its hotels. Because the Bus Company Defendants hold the monopoly on double-
decker sightseeing bus tours, Plaintiff will be unable to provide any alternative double-decker
tours from another company to hotel guests, its customers or Concierge Desk users. If Plaintiff
cannot sell double-decker sightseeing tour tickets, hotels will no doubt take the position that
Plaintiff is not properly servicing its guests and will then either terminate their Concierge Desk

agreements with Plaintiff or refuse to renew such agreements upon their expiration, and enter
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into an agreement with the Bus Company Defendants and/or an affiliate, which can supply such
tickets, destroying the good will and relationships that Plaintiff has built up for more than the
past one hundred years.

83.  The above allegations demonstrate that Plaintiff will prevail on the merits of its
claims.

84.  The balancing of the equities clearly weighs in favor of Plaintiff.

85.  Plaintiff has no adequate remedy at law.

86. By reason of the foregoing, Plaintiff is entitled to permanent injunctive relief
restraining and enjoining: (i) the Bus Company Defendants and related companies and
individuals from monopolizing, attempting to monopolize, and unlawfully restrain trade in the
Sightseeing Tour Bus Sales Market; (ii) the Bus Company Defendants and related companies
and individuals from interfering and preventing Plaintiff from _selling the Bus Company
Defendants’ products and services and, in particular, double-decker sightseeing tour tickets and
otherwise restraining them from not changing the current terms and conditions of the sale of such
products and services; (iii) the Bus Company Defendants and related companies and individuals
from interfering with hotel Concierge Desk agreements that Plaintiff has entered into with hotels;
and (iv) the Bus Company Defendants and Highgate from interfering with and the Hotels from
terminating Plaintiff's hotel Concierge Desk agreements in order to enter in an agreement with

the Bus Company Defendants and/or related companies and/or individuals.
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AS AND FOR A SECOND CAUSE OF ACTION

(For Monopolization Of The Sightseeing
Tour Bus Market Against The Bus Company Defendants)

87.  Plaintiff repeats and realleges all the foregoing allegations as though they were set
forth fully herein.

88.  The relevant product market is the Sightseeing Tour Bus Market as set forth in
Paragraph 36 above.

89.  The relevant geographic market is New York City as set forth in Paragraph 38
above.

90.  The Bus Company Defendants possess monopoly power in the Sightseeing Tour
Bus Market.

91.  The Bus Company Defendants have willfully acquired, maintained, and exercised
monopoly power in the Sightseeing Tour Bus Market.

92.  The Bus Company Defendants’ anti-competitive conduct, as described above, is
in violation of the Donnelly Act. The Bus Company Defendants have acted to acquire, maintain,
and exercise its monopoly power and, inter alia: (i) entered into a "joint venture" agreement
with each other in or about March 2009; (ii) control 90% of the Sightseeing Tour Bus Market, if
not more; (iii) increased the barriers to entry into the Sightseeing Tour Bus Market by putting
potential entrants in competition with an entity with control of 90% of the market, if not more;
(iv) fixed and raised the double-decker sightseeing tour prices for their customers by an average
of Five Dollars per tour; (v) threatened immediately to prevent Plaintiff from being able to sell
the Bus Company Defendants’ tickets and services if Plaintiff informed any governmental entity
about their anti-competitive and predatory conduct or in any way interfered with their plans to

take control of the their major distribution channel of product; (vi) reduced the number of buses
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and/or the frequency of tours; (vii) decreased the overall quality of the Bus Company Defendants
> double-decker sightseeing tours; (viii) restricted other services formerly provided to IBS' and
City Sights' customers on the Bus Company Defendants’ sightseeing double-decker tours; (ix)
reduced the commissions the Bus Company Defendants paid outside vendors, such as Plaintiff,
for selling their double-decker sightseeing tours; (x) eliminated the commissions the Bus
Company Defendants paid other outside vendors for selling their double-decker sightseeing
tours; (xi) reduced the time frame for outside vendors, such as Plaintiff, to pay the Bus Company
Defendants for their sightseeing tickets; (xii) limited, reduced, restrained, suppressed, and
substantially foreclosed actual and potential competition in the Sightseeing Tour Bus Market;
(xiii) caused vendors, distributors, and other customers, as well as ultimate consumers to pay
artificially inflated and supra-competitive prices for double-decker sightseeing tours in New
York City; and (xiv) deprived vendors, distributors, and other customers, as well as ultimate
consumers of a free, open, competitive, and unrestrained market for double-decker sightseeing
tours in New York City.

93.  The Bus Company Defendants have excluded competitors from the Sightseeing
Tour Bus Market.

94.  There are no justifications for the Bus Company Defendants’ conduct.

95.  The Bus Company Defendants have not acquired their monopoly power through
superior product, business acumen, or historical accident.

96.  The Bus Company Defendants are able to charge supra-competitive prices for

double-decker sightseeing tours in New York City as a result of their anti-competitive actions.
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97.  The Bus Company Defendants’ prices for double-decker sightseeing tours in New
York City are higher than those that would be charged had the Bus Company Defendants not
engaged in their anti-competitive behavior.

98.  Denying access to the Sightseeing Tour Bus Market has reduced choice for
double-decker sightseeing tours in New York City.

99. The Bus Company Defendants acted with specific intent to monopolize the
Sightseeing Tour Bus Market.

100. The wrongful conduct described above impacted competition.

101. Consumers are being and will be injured by the Bus Company Defendants’
monopolization of the Sightseecing Tour Bus Market, which will enable the Bus Company
Defendants to charge even higher artificially inflated supra-competitive prices.

102. .-Plaintiff's and consumers.' injuries are the types of injuries the Donnelly Act was
designed to prevent, and flow from that which make the Bus Company Defendants’ IBS' conduct
unlawful.

103. As a direct result of the Bus Company Defendants’ anti-competitive conduct,
Plaintiff has been injured and will continue to be injured in its business by, inter alia, increased
costs to operate its business, its inability to compete effectively, and by the destruction of its
business.

104. The Bus Company Defendants’ conduct has proximately caused damages to

Plaintiff in an amount to be determined at trial.

AS AND FOR A THIRD CAUSE OF ACTION

(For Attempted Monopolization Of The Sightseecing
Tour Bus Market Against The Bus Company Defendants)
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105. Plaintiff repeats and realleges all the foregoing allegations as though they were set

forth fully herein.

106. The relevant product market is the Sightseeing Tour Bus Market as set forth in

Paragraph 36 above.

107. The relevant geographic market is New York City as set forth in Paragraph 38
above.

108. The Bus Company Defendants’ anti-competitive conduct, as described above, in
violation of the Donnelly Act, is a willful attempt to acquire and exert monopoly power. The
Bus Company Defendants have excluded all competitors from lawfully competing in the
Sightseeing Tour Bus Market by and, inter alia: (i) entered into a "joint venture" agreement with
each other in or about March 2009; (ii) control 90% of the Sightseeing Tour Bus Market, if not
more; (iii) increased the barriers to entry into the Sightseeing Tour Bus Market by putting
potential entrants in competition with an entity with control of 90% of the market, if not more;
(iv) fixed and raised the double-decker sightseeing tour prices for their customers by an average
of Five Dollars per tour; (v) threatened immediately to prevent Plaintiff from being able to sell
the Bus Company Defendants’ tickets and services if Plaintiff informed any governmental entity
about their anti-competitive and predatory conduct or in any way interfered with their plans to
take control of the their major distribution channel of product; (vi) reduced the number of buses
and/or the frequency of tours; (vii) decreased the overall quality of the Bus Company Defendants
> double-decker sightseeing tours; (viii) restricted other services formerly provided to IBS' and
City Sights' customers on the Bus Company Defendants’ sightseeing double-decker tours; (ix)
reduced the commissions the Bus Company Defendants paid outside vendors, such as Plaintiff,

for selling their double-decker sightseeing tours; (x) eliminated the commissions the Bus
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Company Defendants paid other outside booking vendors for selling their double-decker
sightseeing tours; (xi) reduced the time frame for outside vendors, such as Plaintiff, to pay the
Bus Company Defendants for their sightseeing tickets; (xii) limited, reduced, restrained,
suppressed, and substantially foreclosed actual and potential competition in the Sightseeing Tour
Bus Market; (xiii) caused vendors, distributors, and other customers, as well as ultimate
consumers to pay artificially inflated and supra-competitive prices for double-decker sightseeing
tours in New York City; and (xiv) deprived vendors, distributors, and other customers, as well as
ultimate consumers of a free, open, competitive, and unrestrained market for double-decker
sightseeing tours in New York City.

109. The Bus Company Defendants have excluded competitors from the Sightseeing
Tour Bus Market.

_l 10. There are no justifications for the Bus Company Defendants’ conduct.

111. The Bus Company Defendants have not acquired their monopoly power through
superior product, business acumen, or historical accident.

112, The Bus Company Defendants are able to charge supra-competitive prices for
double-decker sightseeing tours in New York City as a result of its anti-competitive actions.

113. The Bus Company Defendants’ prices for double-decker sightseeing tours in New
York City are higher than those that would be charged had they not engaged in their anti-
competitive behavior.

114. Denying access to the Sightseeing Tour Bus Market has reduced choice for
double-decker sightseeing tours in New York City.

115. The Bus Company Defendants acted with specific intent to monopolize the

Sightseeing Tour Bus Market.
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116. The Bus Company Defendants currently control 90%, if not more, of the
Sightseeing Tour Bus Market.

117.  Through the above described conduct, the Bus Company Defendants created a
dangerous possibility of achieving a monopoly in violation of the Donnelly Act.

118. The Bus Company Defendants® wrongful conduct has impacted competition.

119. Consumers are being and will be injured by the Bus Company Defendants'
monopolization of the Sightseeing Tour Bus Market, which will enable them to charge even
higher artificially inflated supra-competitive prices.

120. Plaintiff's and consumers' injuries are the types of injuries the Donnelly Act was
designed to prevent, and flow from that which make the Bus Company Defendants’ conduct
unlawful.

121.  As set forth_ above, as a direct result of the Bus Company Defendants’ anti-
competitive conduct, Plaintiff has been injured and will continue to be injured in its business by,
inter alia, increased costs to operate its business, its inability to compete effectively, and by the
destruction of its business.

122. The Bus Company Defendants’ conduct has proximately caused damages to
Plaintiff in an amount to be determined at trial.

AS AND FOR A FOURTH CAUSE OF ACTION

(For Attempted Monopolization Of The Sightseeing
Tour Bus Sales Market Against The Bus Company Defendants)

123. Plaintiff repeats and realleges all the foregoing allegations as though they were set

forth fully herein.

124. The relevant product market is the Sightseeing Tour Bus Sales Market as set forth

in Paragraph 36 above.
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125. The relevant geographic market is New York City as set forth in Paragraph 38
above.

126. The Bus Company Defendants’ anti-competitive conduct, as described above, in
violation of the Donnelly Act, is a willful attempt to acquire and exert monopoly power. The
Bus Company Defendants are excluding all competitors from lawfully competing in the
Sightseeing Tour Bus Sales Market and, infer alia: (i) entered into a "joint venture" agreement
with each other in or about March 2009; (ii) entered into a conspiracy with each other, after IBS
and City Sights formed Twin America, to monopolize and illegally restrain frade in the
Sightseeing Tour Bus Sales Market by putting Plaintiff out of business; (iii) unilaterally reduced
Plaintiff's commission on its sales of the Bus Company Defendants’ sightseeing double-decker
tour bus tickets by twenty-five percent; (iv) revoked their agreement with Plaintiff concerning
the.amount of time { more than thirty days) that Plaintiff would have to pay.the Bus Company
Defendants for the cost of their sightseeing double-decker tour bus tickets after Plaintiff's sale of
the tickets to hotel guests, Concierge Desk users, consumers, and Plaintiff's customers; (v)
threatened Plaintiff that if it did not pay the Bus Company Defendants for their sightseeing
double-decker tour bus tickets within five days of Plaintiff's receipt of same, the Bus Company
Defendants would no longer allow Plaintiff to sell their tickets; (vi) increased the barriers to
entry into the Sightseeing Tour Bus Sales Market by putting potential entrants in competition
with an entity with control of the major distribution channel of the market; (vii) eliminated the
commissions they paid outside booking vendors, such as Plaintiff, for selling the Bus Company’
sightseeing double-decker tours; (viii) taking over eleven Concierge Desks operated by Plaintiff;
(ix) threatened immediately to prevent Plaintiff from being able to sell the Bus Company

Defendants’ tickets and services if Plaintiff informed any governmental entity about their anti-
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competitive and predatory conduct or in any way interfered with their plans to take control of the
their major distribution channel of product; (x) eliminated the commissions the Bus Company
Defendants paid other outside booking vendors for selling their double-decker sightseeing tours;
(xi) conspired to fix and/or raise prices for the Bus Company Defendants’ customers, hotel
guests, Concierge Desk users, consumers, and Plaintiff's customers at eleven Concierge Desks
operated by Plaintiff; (xii) conspired to decrease the overall quality of service provided at eleven
hotel Concierge Desks operated by Plaintiff, (xiii) conspired to restrict other services formerly
provided to hotel guests, Concierge Desk users, consumers, and Plaintiff's customers at eleven
Concierge Desks operated by Plaintiff; (xiv) limited, reduced, restrained, suppressed, and
substantially foreclosed actual and potential competition in the Sightseeing Tour Bus Sales
Market; (xv) caused vendors, distributors, and other customers, as well as ultimate consumers to
pay artificially inflated and supra-competitive prices for doub_le-decker sightseeing tours in-New
York City; and (xvi) deprived vendors, distributors, and other customers, as well as ultimate
consumers of a free, open, competitive, and unrestrained market for the sale of double-decker
sightseeing tours in New York City.

127. The Bus Company Defendant’s conspiracy has excluded competitors from the
Sightseeing Tour Bus Sales Market.

128. There are no justifications for the Bus Company Defendants’ conspiratorial
conduct.

129. The Bus Company Defendants have not acquired their monopoly power through

superior product, business acumen, or historical accident.
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130. The Bus Company Defendants are able to sell supra-competitive tickets for
double-decker sightseeing tours in New York City as a result of their anti-competitive
conspiratorial actions.

131.  The Bus Company Defendants’ prices for tickets of double-decker sightseeing
tours in New York City are higher than those that would be charged had the Bus Company
Defendants not engaged in their anti-competitive conspiratorial behavior.

132. Denying access to the Sightseeing Tour Bus Sales Market has reduced choice for
double-decker sightseeing tours in New York City.

133. The Bus Company Defendants, though their conspiracy, acted with specific intent
to monopolize the Sightseeing Tour Bus Sales Market.

134. Upon information and belief, the Bus Company Defendants currently control a
sizeable percentage of the Sightseeing Tour Bus Sales Market, and this percentage is increasing
with each day that passes.

135.  Through the conspiracy described above, the Bus Company Defendants created a
dangerous possibility of achieving a monopoly in violation of the Donnelly Act.

136. The conspiracy described above impacted competition.

137. Consumers are being and will be injured by the Bus Company Defendants’
conspiracy to monopolize the Sightseeing Tour Bus Sales Market, which will enable the Bus
Company Defendants to sell even higher artificially inflated supra-competitive tickets.

138.  Plaintiff's and consumers' injuries are the types of injuries the Donnelly Act was
designed to prevent, and flow from that which make the Bus Company Defendants’ conspiracy

unlawful.
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139. As set forth above, as a direct result of the Bus Company Defendants’ anti-
competitive and unlawful conspiracy, Plaintiff has been injured and will continue to be injured in
its business by, inter alia, increased costs to operate its business, its inability to compete
effectively, and by the destruction of its business.

140. The Bus Company Defendants’ conduct has proximately caused damages to
Plaintiff in an amount to be determined at trial.

AS AND FOR A FIFTH CAUSE OF ACTION

(For Unlawful Restraint Of Trade Of The Sightseeing
Tour Bus Market Against The Bus Company Defendants)

141.  Plaintiff repeats and realleges all of the foregoing allegations as though they were

set forth fully herein.

142. The relevant product market is the Sightseeing Tour Bus Market as set forth in
Paragraph 36 above.

143.  The relevant geographic market is New York City as set forth in Paragraph 38
above.

144. IBS and City Sights entered into an agreement with each other in or about March
2009 to unlawfully restrain trade and eliminate competition in violation of the Donnelly Act.

145. IBS and City Sights entered into this agreement with each other to increase the
Bus Company Defendants’ market power in the Sightseeing Tour Bus Market. The Bus
Company Defendants’ conduct has unreasonably restrained trade and has had the impact of
allowing the Bus Company Defendants to raise prices and exclude competitors, thus harming
consumers who purchase double-decker sightseeing tour bus tickets in New York City.

146. The Bus Company Defendants’ anti-competitive conduct is described above. The

Bus Company Defendants, infer alia: (i) entered into a "joint venture" agreement with each
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other in or about March 2009; (ii) controlled 90% of the Sightseeing Tour Bus Market, if not
mor; (iii) increased the barriers to entry into the Sightseeing Tour Bus Market by putting
potential entrants in competition with an entity with control of 90% of the market, if not more;
(iv) fixed and raised the double-decker sightseeing tour prices for their customers by an average
of Five Dollars per tour; (v) immediately threatened to prevent Plaintiff from being able to sell
the Bus Company Defendants’ tickets and services if Plaintiff informed any governmental entity
about their anti-competitive and predatory conduct or in any way interfered with their plans to
take control of the their major distribution channel of product; (vi) reduced the number of buses
and/or the frequency of tours; (vii) decreased the overall quality of the Bus Company Defendants
' double-decker sightseeing tours; (viii) restricted other services formerly provided to IBS' and
City Sights' customers on the Bus Company Defendants’ sightseeing double-decker tours; (ix)
reduced the commissions the Bus Company Defendants paid outside booking vendors, such as
Plaintiff, for selling their double-decker sightseeing tours; (x) eliminated the commissions the
Bus Company Defendants paid other outside booking vendors for selling their double-decker
sightseeing tours; (xi) reducing the time frame for outside vendors, such as Plaintiff, to pay the
Bus Company Defendants for their sightseeing tickets; (xii) limited, reduced, restrained,
suppressed, and substantially foreclosed actual and potential competition in the Sightseeing Tour
Bus Market; (xiii) caused vendors, distributors, and other customers, as well as ultimate
consumers to pay artificially inflated and supra-competitive prices for double-decker sightseeing
tours in New York City; and (xiv) deprived vendors, distributors, and other customers, as well as
ultimate consumers of a free, open, competitive, and unrestrained market for double-decker

sightseeing tours in New York City.
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147. The Bus Company Defendants are able to charge supra-competitive prices for
double-decker sightseeing tours in New York City as a result of their anti-competitive actions.

148. The Bus Company Defendants’ prices for double-decker sightseeing tours in New
York City are higher than those that would be charged had the Bus Company Defendants not
engaged in their anti-competitive behavior.

149. Denying access to the Sightseeing Tour Bus Market has reduced choice for
double-decker sightseeing tours in New York City.

150. The Bus Company Defendants’ restraints on Plaintiff and other competitors serve
no purpose than to increase costs of operation and to impede their ability to compete effectively.

151. The Bus Company Defendants’ restraints serve no legitimate business reason and
have no pro-competitive benefits.

152. The agreement by and between the Bus Company Defendants has had the effect
of suppressing and “éliminating competition in the Sightseeing Tour Bus Market, and these
effects are not de minimus or minute, but substantial and significant.

153. As set forth above, the agreement by and between the Bus Company Defendants
to inhibit, reduce, and eliminate competition has affected and continues to affect the Sightseeing
Tour Bus Market.

154. Consumers are being and will be injured by the Bus Company Defendants' illegal
restraint of the Sightseeing Tour Bus Market, which will enable the Bus Company Defendants to
charge even higher artificially inflated supra-competitive prices.

155. Plaintiff's and consumers' injuries are the types of injuries the Donnelly Act was
designed to prevent, and flow from that which make the Bus Company Defendants® conduct

unlawful.
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156. As set forth above, as a direct result of the Bus Company Defendants’ anti-
competitive conduct, Plaintiff has been injured and will continue to be injured in its business by,
inter alia, increased costs to operate its business, its inability to compete effectively, and by the
destruction of its business.

157. The Bus Company Defendants’ conduct has proximately caused damages to
Plaintiff in an amount to be determined at trial.

AS AND FOR A SIXTH CAUSE OF ACTION

(For Conspiracy In The Unlawful Restraint Of Trade Of The
Sightseeing Tour Bus Sales Market Against The Bus Company Defendants)

158. Plaintiff repeats and realleges all the foregoing allegations as though they were set
forth fully herein.

159.  The relevant product market is the Sightseeing Tour Bus Sales Market as set forth
in Paragraph 36 above. |

160. The relevant geographic market is New York City as set forth in Paragraph 38
above.

161. The Bus Company Defendants entered into a conspiracy with each other to
unlawfully restrain trade and eliminate competition in violation of the Donnelly Act.

162. The Bus Company Defendants entered into this conspiracy with each other to
increase the Bus Company Defendants’ market power in the Sightseeing Tour Bus Sales Market.
The Bus Company Defendants’ conduct has unreasonably restrained trade and has had the
impact of allowing the Bus Company Defendants to control their ticket sales and exclude
competitors, thus harming Plaintiff, other competitors, and consumers who purchase double-

decker sightseeing tour bus tickets in New York City.
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163. The Bus Company Defendants’ anti-competitive conspiratorial conduct is
described above. The Bus Company Defendants, inter alia: (i) entered into a “joint venture"
agreement with each other in or about March 2009; (ii) entered into a conspiracy with each other,
after IBS and City Sights formed Twin America, to monopolize and illegally restrain trade in the
Sightseeing Tour Bus Sales Market by putting Plaintiff out of business; (iii) unilaterally reduced
Plaintiff's commission on its sales of the Bus Company Defendants’ sightseeing double-decker
tour bus tickets by twenty-five percent; (iv) revoked their agreement with Plaintiff concerning
the amount of time (more than thirty days) that Plaintiff would have to pay the Bus Company
Defendants for the cost of their sightseeing double-decker tour bus tickets after Plaintiff's sale of
the tickets to hotel guests, Concierge Desk users, consumers, and Plaintiff's customers; (v)
threatened Plaintiff that if it did not pay the Bus Company Defendants for their sightseeing
double-decker tour bus tickets within five days of Plaintiff's receipt of same, the Bus Company
Defendants would no longer allow Plaintiff to sell their tickets; (vi) increased the barriers to
entry into the Sightseeing Tour Bus Sales Market by putting potential entrants in competition
with an entity with control of the major distribution channel of the market; (vii) eliminated the
commissions they paid outside booking vendors, such as Plaintiff, for selling the Bus Company’
sightseeing double-decker tours; (viii) conspired to take over eleven Concierge Desks operated
by Plaintiff, (ix) immediately threatened to prevent Plaintiff from being able to sell the Bus
Company Defendants’ tickets and services if Plaintiff informed any governmental entity about
their anti-competitive and predatory conduct or in any way interfered with their plans to take
control of the their major distribution channel of product; (x) eliminated the commissions the
Bus Company Defendants paid other outside vendors for selling their double-decker sightseeing

tours; (xi) conspired to fix and/or raise prices for the Bus Company Defendants’ customers, hotel
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guests, Concierge Desk users, consumers, and Plaintiff's customers at eleven Concierge Desks
operated by Plaintiff;, (xii) conspired to decrease the overall quality of service provided at eleven
hotel Concierge Desks operated by Plaintiff; (xiii) conspired to restrict other services formerly
provided to hotel guests, Concierge Desk users, consumers, and Plaintiff's customers at eleven
Concierge Desks operated by Plaintiff, (xiv) limited, reduced, restrained, suppressed, and
substantially foreclosed actual and potential competition in the Sightseeing Tour Bus Sales
Market; (xv) caused vendors, distributors, and other customers, as well as ultimate consumers to
pay artificially inflated and supra-competitive prices for double-decker sightseeing tours in New
York City; and (xvi) deprived vendors, distributors, and other customers, as well as ultimate
consumers of a free, open, competitive, and unrestrained market for the sale of double-decker
sightseeing tours in New York City.

164. The Bus Company Defendants are able to charge supra-competitive prices for
double-decker sightseeing tours in New York City as a result of their anti-competitive
conspiracy.

165. The Bus Company Defendants’ prices for double-decker sightseeing tours in New
York City are higher than those that would be charged had IBS and City Sights not engaged in
their anti-competitive conspiracy.

166. Denying access to the Sightseeing Tour Bus Sales Market has reduced choice for
other vendors of double-decker sightseeing tours in New York City.

167. The Bus Company Defendants’ restraints, through their conspiracy, on Plaintiff
and other competitors serve no purpose than to increase costs of operation and to impede their

ability to compete effectively.
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168. The Bus Company Defendants’ restraints serve no legitimate business reason and
have no pro-competitive benefits.

169. The conspiracy by and between the Bus Company Defendants has had the effect
of suppressing and eliminating competition in the Sightseeing Tour Bus Sales Market, and these
effects are not de minimus or minute but substantial and significant.

170. The conspiracy by and between the Bus Company Defendants to inhibit, reduce,
and eliminate competition has affected and continues to affect the Sightseeing Tour Bus Sales
Market, as described above.

171. Consumers are being and will be injured by the Bus Company Defendants’ illegal
restraint of the Sightseeing Tour Bus Sales Market, which will enable the Bus Company
Defendants to further ensconce their position in the double-decker sightseeing tour market by
concomitantly controlling the largest distribution channel for the sale of sightseeing tickets; fo
wit, Plaintiff’s hotel Concierge Desks.

172. Plaintiff's and consumers' injuries are the types of injuries the Donnelly Act was
designed to prevent, and flow from that which make the Bus Company Defendants’ conduct
unlawful.

173. As set forth above, as a direct result of the Bus Company Defendants’ anti-
competitive conspiracy, Plaintiff has been injured and will continue to be injured in its business
by, inter alia, increased costs to operate its business, its inability to compete effectively, and by
the destruction of its business.

174. The Bus Company Defendants’ conspiracy has proximately caused damages to

Plaintiff in an amount to be determined at trial.
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AS AND FOR A SEVENTH CAUSE OF ACTION

(For Common Law Unfair Competition
Against The Bus Company Defendants And The Hotel Defendants)

175.  Plaintiff repeats and realleges all of the foregoing allegations as though they were
set forth fully herein.

176. The relevant product markets are the Sightseeing Tour Bus Market and the
Sightseeing Tour Bus Sales Market as set forth in Paragraph 36 above.

177. The relevant geographic market is New York City as set forth in Paragraph 38
above.

178. The Bus Company Defendants entered into an agreement with each other in
March 2009 and entered into a conspiracy with each other to uniawfully restrain trade, to restrain

competition and the free exercise of a business activity, and to and engage in unfair and anti-

Al

competitive conduct.
179. The Bus Company Defendants entered into this agreement and conspiracy to
restrain competition and the free exercise of business activity as well as to increase the Bus

Company Defendants’ market power in the Sightseeing Tour Bus Market and the Sightseeing
Tour Bus Sales Market.

180. Upon information and belief, the Bus Company Defendants thereafter entered into
an agreement and/or conspiracy with Hotel Defendants to unlawfully restrain trade, to restrain
competition and the free exercise of a business activity, and to and engage in unfair and anti-
competitive conduct, in violation of the Donnelly Act.

181. The Bus Company Defendants and the Hotel Defendants entered into this

agreement and/or conspiracy to restrain competition and the free exercise of business activity as

45



well as to increase the Bus Company Defendants’ market power in the Sightseeing Tour Bus
Sales Market.

182. The conduct of the Bus Company Defendants and the Hotel Defendants has
unreasonably restrained competition and the free exercise of business activity and has had the
impact of allowing the Bus Company Defendants to raise prices and exclude competitors, thus
harming: (i) Plaintiff, who sells double-decker sightseeing tour bus tickets in the Sightseeing
Tour Bus Sales Market; and (ii) consumers, who purchase double-decker sightseeing tour bus
tickets in the Sightseeing Tour Bus Market.

183. The Bus Company Defendants’ and the Hotel Defendants’ unlawful restraint of
competition and the free exercise of business activities in the Sightseeing Tour Bus Market
and/or the Sightseeing Tour Bus Sales Market are described above. Among other things: (i) the
Bus Company Defendants entered into a "joint venture” agr;:ement with each other in or gbout
March 2009; (ii) the Bus Company Defendants entered into a conspiracy with each other, after
IBS and City Sights formed Twin America, to illegally restrain competition and the free exercise
of business activities in the Sightseeing Tour Bus Market and the Sightseeing Tour Bus Sales
Market by, inter alia, putting Plaintiff out of business; (iii) the Bus Company Defendants and the
Hotel Defendants thereafter entered into an agreement and/or conspiracy with each other to
illegally restrain competition and the free exercise of business activities in the Sightseeing Tour
Bus Sales Market by, inter alia, putting Plaintiff out of business; (iv) the Bus Company
Defendants unilaterally reduced Plaintiff's commission on its sales of their sightseeing double-
decker tour bus tickets by twenty-five percent; (iv) the Bus Company Defendants revoked their
agreement with Plaintiff -conceming the amount of time (more than thirty days) that Plaintiff

would have to pay them for the cost of their sightseeing double-decker tour bus tickets after
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Plaintiff's sale of the tickets to hotel guests, Concierge Desk users, consumers, and Plaintiff's
customers; (v) the Bus Company Defendants and Highgate wrongfully caused the Hotels to
wrongfully cancel their written agreements with Plaintiff to permit Plaintiff to operate the
Concierge Desks at the hotels owned by the Hotels; (vi) the Bus Company Defendants threatened
Plaintiff that if it did not pay them for their sightseeing double-decker tour bus tickets within five
days of Plaintiff's receipt of same, they would no longer allow Plaintiff to sell their tickets; (vii)
the Bus Company Defendants and the Hotel Defendants increased the barriers to entry into the
Sightseeing Tour Bus Sales Market by putting potential entrants in competition with an entity
with control of the major distribution channel of the market; (viii) the Bus Company Defendants
increased the barriers to entry into the Sightseeing Tour Bus Market by putting potential entrants
in competition with an entity with control of 90% of the market, if not more; (ix) the Bus
Company Defendants eliminated the commissions they paid outside booking vendors, such as
Plaintiff, for selling their sightseeing double-decker tours; (x) the Bus Company Defendants have
taken over eleven Concierge Desks operated by Plaintiff; (xi) the Bus Company Defendants
threatened immediately to prevent Plaintiff from being able to sell their tickets and services if
Plaintiff informed any governmental entity about their anti-competitive and predatory conduct or
in any way interfered with their plans to take channel of the their major distribution channel of
product; (xii) the Bus Company Defendants eliminated the commissions they paid other outside
booking vendors for selling their double-decker sightseeing tours; (xiii) the Bus Company
Defendants has conspired to fix and/or raise prices for their customers, hotel guests, Concierge
Desk users, consumers, and Plaintiff's customers at eleven Concierge Desks operated by
Plaintiff; (xiv) the Bus Company Defendants fixed and/or raised the double-decker sightseeing

tour prices for their customers by an average of Five Dollars per tour; (xv) the Bus Company
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Defendants reduced the number of buses and/or frequency of tours; (xvi) the Bus Company
Defendants decreased the overall quality of their double-decker sightseeing tours; (xvii) the Bus
Company Defendants restricted other services formerly provided to their customers on their
double-decker sightseeing tours; (xviii) the Bus Company Defendants have conspired to decrease
the overall quality of service provided at eleven hotel Concierge Desks operated by Plaintiff;
(xix) the Bus Company Defendants have conspired to restrict other services formerly provided to
hotel guests, Concierge Desk users, consumers, and Plaintiff's customers at eleven Concierge
Desks operated by Plaintiff; (xx) the Bus Company Defendants and the Hotel Defendants
limited, reduced, restrained, suppressed, and substantially foreclosed actual and potential
competition in the Sightseeing Tour Bus Sales Market and/or the Sightseeing Tour Bus Sales
Market; (xxi) the Bus Company Defendants and the Hotel Defendants caused vendors,
distributors, and other customers, as well as ultimate consumers to pay artificially inflated and
supra-competitive prices for double-decker sightseeing tours in New York City; and (xxii) the
Bus Company Defendants and the Hotel Defendants deprived vendors, distributors, and other
customers, as well as ultimate consumers of a free, open, competitive, and unrestrained market
for the purchase and sale of double-decker sightseeing tours in New York City

184. In addition, the Bus Company Defendants engaged in unfair competition to steal
Plaintiff’s business by improperly seeking to hire way former employees of CGSC,
notwithstanding non-solicitation agreements and non-compete agreements of which the Bu.
Company Defendants were aware.

185. The Bus Company Defendants are able to charge supra-competitive prices and

exclude competition for double-decker sightseeing tours in New York City as a result of their
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restraint of competition and the free exercise of business activities as well as their unfair and
anti-competitive conduct and/or conspiracy.

186. The Bus Company Defendants’ prices for double-decker sightseeing tours in New
York City are higher than those that would be charged had the Bus Company Defendants and the
Hotel Defendants not engaged in their anti-competitive conduct, agreements and/or conspiracy.

187. ' The Bus Company Defendants® and the Hotel Defendants’ denial of access to the
Sightseeing Tour Bus Market and/or the Sightseeing Tour Bus Sales Market has reduced choice
for purchasers, Plaintiff, and other vendors of double-decker sightseeing tours in New York City.

188. The Bus Company Defendants’ and the Hotel Defendants’ restraint of
competition and the free exercise of business activities as well as their unfair and anti-
competitive conduct, through their agreements and/or conspiracies, on Plaintiff and other
competitors serve no purpose than to increase costs of operation and to impede their ability to
compete effectively.’

189. The Bus Company Defendants’ and the Hotel Defendants’ restraint of
competition and the free exercise of business activities as well as their unfair and anti-
competitive conduct and/or conspiracy serve no legitimate business reason and have no pro-
competitive benefits.

190. The agreements and/or conspiracies between and/or among the Bus Company
Defendants and the Hotel Defendants has had the effect of suppressing and eliminating
competition in the Sightseeing Tour Bus Market and/or Sightseeing Tour Bus Sales Market, and
these effects are not de minimus or minute but substantial and significant.

191. The agreements and/or conspiracies between and/or among the Bus Company

Defendants and the Hotel Defendants to inhibit, reduce, and eliminate competition has affected
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and continues to affect the Sightseeing Tour Bus Market and/or the Sightseeing Tour Bus Sales
Market, as described above.

192. Consumers are being and will be injured by the Bus Company Defendants® and
the Hotel Defendants’ illegal restraint of competition and the free exercise of business activities
as well as their unfair and anti-competitive conduct in the Sightseeing Tour Bus Market and/or
the Sightseeing Tour Bus Sales Market, which will enable the Bus Company Defendants to
further ensconce their position in these markets by concomitantly controlling the largest
distribution channel for the sale of sightseeing tickets; 7o wit, Plaintiff’s hotel Concierge Desks.

193. As set forth above, as a direct result of the Bus Company Defendants’ and the
Hotel Defendants’ unfair and anti-competitive agreements and/or conspiracies, Plaintiff has been
injured and will continue to be injured in its business by, inter alia, increased costs to operate its
business, its inability to compete effectively, and by the destruction of its business.

194. The Bus Company Defendants’ and the Hotel Defendants’ agreements and/or
conspiracies have proximately caused damages to Plaintiff in an amount to be determined at trial.

AS AND FOR A EIGHTH CAUSE OF ACTION

(For Tortious Interference Against the Bus Company Defendants)

195.  Plaintiff repeats and realleges all of the foregoing allegations as though they were
set forth fully herein.

196. Plaintiff has and had a contractual relationship with the Hotels wherein Plaintiff
leases Concierge Desks in the eleven Hotels in order to, inter alia, sell tickets to the Bus
Company Defendants’ double-decker sightseeing bus tours.

197. Upon information and belief, the Bus Company Defendants have entered into an

agreement and/or conspiracy between and/or among each other, knowing of the Hotel’s
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agreements with Plaintiff, to cause the Hotels to terminate such agreements in breach of the
terms therein.

198. Upon information and belief, the Bus Company Defendants’ efforts have already
caused the Hotels to intentionally and wrongfully terminate their Concierge Desk agreements
entered into with Plaintiff. These hotels have succumbed to the strong-armed, anti-competitive,
and monopolistic tactics employed by the Bus Company Defendants, either independently or
through Highgate, and have sought to wrongfully intentionally terminate their contracts with
Plaintiff, all by letters dated February 8, 2010.

199.  Of particular interest, four of the hotels owned and/or managed by Highgate (On
The Ave Hotel, Hampton Inn Times Square North, Embassy Suites Hotel New York and Hilton
Garden Inn Times Square) wrongfully cancelled their contracts with Plaintiff even though
termination could only be "for cause". No cause, however, has been alleged, and none could be
because Plaintiff has consistently, efficiently, and successfully operated their Concierge Desks to
this very day. (See Ex. B)

200. Moreover, the Hotels have re-leased their Concierge Desks to the Bus Company
Defendants and/or their affiliates.

201. The conduct of the Bus Company Defendants constituted a wrongful interference
with Plaintiff's actual contractual and business relationships with the Hotels through the use of
wrongful and unfair means.

202. By reason of the foregoing, Plaintiff has been damaged in an amount to be
determined at trial.

203. In addition, because the Bus Company Defendant’s conduct were undertaken

willfully and with a high degree of moral culpability, the Bus Company Defendants and
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Highgate should be ordered to pay Plaintiff punitive or exemplary damages, in an amount to be
determined at trial.
AS AND FOR A NINTH CAUSE OF ACTION
{For Breach of Contract Against The Hotels)
204. Plaintiff repeats and realleges all of the foregoing allegations as though they were
set forth fully herein.
20S. Plaintiff has been damaged in that the Hotels have breached their written
agreements with Plaintiff, which Plaintiff duly performed under by, infer alia:
» wrongfully terminating their agreements with Plaintiff, and

= wrongfully entering into agreements with companies affiliated with the Bus Company
Defendants for them to operate the Hotels’ eleven hotel Concierge Desks.

206. As a matter of law, every contract and agreement, including but not limited to the

written agreements between the Hotels and Plaintiff, has an implied covenant of good faith and
fair dealing.

207. Plaintiff has duly performed the obligations to be performed by it pursuant to its
written agreements with the Hotels.

208. Plaintiff has suffered actual injury and will continue to suffer damages as a direct
result of the Hotels' breaches of their contractual obligations and their breach of the implied

covenant of good faith and fair dealing to Plaintiff.

209. By reason of the foregoing, Plaintiff has been damaged in an amount to be

determined at trial.

WHEREFORE, Plaintiff requests that judgment be entered as follows:

(a) On the First Cause of Action against the Defendants awarding Plaintiff
permanent injunctive relief to:
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(1 restrain and enjoin: restrain and enjoin the Bus Company
Defendants and related companies and individuals from monopolizing, attempting
to monopolize, and unlawfully restrain trade in the Sightseeing Tour Bus Sales
Market;

(2)  restrain and enjoin the Bus Company Defendants and related
companies and individuals from interfering and preventing Plaintiff from selling
the Bus Company Defendants’ products and services and, in particular, double-
decker sightseeing tour tickets and otherwise restraining them from not changing
the current terms and conditions of the sale of such products and services;
(3)  restrain and enjoin the Bus Company Defendants and related
companies and individuals from interfering with hotel Concierge Desk agreements
that Plaintiff has entered into with hotels; and
(4)  restrain and enjoin the Bus Company Defendants and Highgate
from interfering with and the Hotels from terminating Plaintiff's hotel Concierge
Desk agreements in order to enter in an agreement with the Bus Company
Defendants and/or related companies and/or individuals.
(b) On the Second Cause of Action against the Bus Company Defendants, awarding
Plaintiff compensatory damages in an amount to be determined at trial;
(©) On the Third Cause of Action against the Bus Company Defendants, awarding
Plaintiff compensatory damages in an amount to be determined at trial;
(d)  On the Fourth Cause of Action against the Bus Company Defendants, awarding
Plaintiff compensatory damages in an amount to be determined at trial;
{(¢)  On the Fifth Cause of Action against the Bus Company Defendants, awarding
Plaintiff compensatory damages in an amount to be determined at trial;
H On the Sixth Cause of Action against the Bus Company Defendants, awarding
Plaintiff compensatory damages in an amount to be determined at trial;

{g) On the Seventh Cause of Action against the Defendants, awarding Plaintiff

compensatory damages in an amount to be determined at trial;
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(h)  On the Eighth Cause of Action against the Bus Company Defendants, awarding
Plaintiff compensatory and punitive damages in an amount to be determined at trial;

(1) On the Ninth Cause of Action against the Hotels, awarding Plaintiff compensatory
damages in an amount to be determined at trial;

G) Awarding Plaintiff treble damages as provided by law;

&) Awarding Plaintiff its reasonable costs, disbursements, and attorneys’ fees of this
action as provided by law; and

)] Granting such other and further relief as the Court deems just and proper.

Dated: New York, New York
March 12, 2010

GANFER & SHORE, LLP
Attorneys for Plainti

By:

Steven J. Shore /
Mark A. Berman
Gabriel Levinson

360 Lexington Avenue, 14th Floor

New York, New York 10017

(212) 922-9250
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BEFORE THE
SURFACE TRANSPORTAION BOARD

STB Docket No. MC-F-21035

STAGECOACH GROUP PLC AND COACH USA, INC., ET AL. —
ACQUISITION OF CONTROL~TWIN AMERICA, LLC

COMMENT OF THE STATE OF NEW YORK

The State of New York ("NYSAG") respectfully submits the following comments to the
Surface Transportation Board ("STB") in connection with the above captioned STB Docket No.
MC-F-21035 ("Application"). By decision and order dated September 15, 2009 (*Decision"), the
STB did not grant applicants tentative authority under 49 CFR 1182.4(b) and instead instituted a
proceeding 1o address certain matters and to determine the merits of the parties application.

The NYSAG currently has an open antitrust investigation concerming Twin America,
LLC and its formation. That investigation is ongoing so our comments are made using publicly
available information and the parties' Application to the STB. Nevertheless, commenting on
centain key issues may be beneficial in addressing certain matters and determining the merits of
the application. |

The NYSAG submits these comments to emphasize the competitive imporiance to New
York, its consumers and tourists visiting New York City. We urge the STB to take a particularly
close look at the Application of the parties to ensure that there is fair competition for sightseeing
tours of New York City by double-decker buses and to the integrity of the STB application
process.

BACKGROUND

The New York State Attorney General subpoenaed Stagecoach Group plc and Coach
USA, Inc. on July 31, 2009. City Sights LLC, City Sights Twin LLC, and Twin America, LLC
("Twin America") were subpoenaed on August 3, 2009.

The subpoenas concerned a “joint venture” agreement entered into by International Bus
Services, Inc. ("IBS"), a subsidiary of Coach USA, Inc.{"Coach USA") and City Sights Twin,
LLC ("City Sights Twin") in March, 2009 for the formation of Twin America, LLC ("Twin
America") We believe the joint venture concerned the parties’ respective business of a
sightseeing hop-on/hop-off tour primarily by double-decker and other vehicles in the 5 boroughs
of New York City. Twin America, LLC began operations as a joint venture on March 31, 2009.

After we issued subpoenas to the parties, the parties made an application to the STB on
August 19, 2009, about 4% months after the joint venture began, for control of Twin America



under 49 U.S.C. § 14303 (“Application™). Also after our subpoenas, on August 10, 2009, Twin
America applied to the Federal Motor Carrier Safety Administration ("FMCSA") for appropriate
operating authority to become a regulated motor carrier.

We met with the parties on August 19, 2009,' the same day the parties filed their
Application to the STB. The parties asserted that they belicved the NYSAG did not have
jurisdiction.over the parties and we disagreed. Without waiving jurisdiction, the parties and the
NYSAG agreed to a voluntary production of documents. The parties are currently in the initial
stages of voluntarily producing documents to us.

On August 27, 2009, the NYSAG filed its Notice of lntent to Participate in this STB
proceeding as a party of record to receive any filings by the parties. This was done without
conceding the NYSAG's jurisdiction over the parties.

ANTITRUST CONCERNS

In the view of the NYSAG, the Application to control Twin America by two direct
competitors of tour guided sightseeing tours by hop-on/hop-off double-decker buses in New York
City raises significant competitive concerns. The NYSAG makes these comments without
passing judgment as to the legality of Twin America, LLC at this time.

a. Approval of the Application Would Strengthen Market Power and Create a
Monopolist in Major Routes

Market shares determine the likelihood that a joint contro] agreement will create or
increase market power or facilitate its exercise. “The creation, increase, or facilitation of market
power will likely increase the ability and incentive profitably to raise price above or reduce
output, quality, service, or inpovation below what likely would prevail in the absence of the
relevant agreement.” (see Antitrust Guidelines for Collaborations Among Competitors). To
assess the impact on market power of the Application filed on August 19, 2009, it is necessary 10
go back and examine the change in market shares that occurred before and afier the partics
entered into the joint venture agreement in March, 2009. It is necessary to Jook back because the
joint venture agreement in March, 2009, resulted in a major consolidation of market power in at
least one-of the primary product segment markets in which Twin America operates. Hence, this
raises potential antitrust issues, and the STB's approval of the Application would have the effect
of exempting the applicants from both state and federal antitrust law under 49 U.S.C. § 14303.

The starting point for estimating market share is identifying the relevant markets. Twin
America was formed by (i) IBS, which is associated with both Stagecoach plc and Coach USA,
and (ii) City Sights.z IBS was operating under the trade name Gray Line New York (“Gray

! After several postponements by the parties. we were finally able 1o schedule a meeting for August 19,
2009. To our great surprise, the parties informed us during our initial meeting that they were making a
filing to the STB for the acquisition of Twin America, LLC that same day.

? For purposes of this discussion, we will call City Sights LLC and City Sights Twin as "City Sights”
because "Twin America was formed in March 2009 in recognition of the fact that IBS and CitySights LLC,
the previous operator of transportation services now provided by City Sights Twin...* (Application. pg.
10).



Line™) before entering into the joint agreement. Both Gray Line and City Sights provided and
competed on various transportation and tour services. Tour services included double-decker
buses and other vehicles before the parties entered into the joint venture agreement.

Both IBS and City Sights served various product segment markets instead of one product
market that includes all transportation and tour services. For example, the market for the hop-
on/hop-off double-decker tour bus business segment is not the same kind of bus business segment
as carrying passengers from New York City to Washington, DC or Boston, MA. The sightseeing
double-decker tour buses allow passengers to board and un-board (hop-on/hop-off) the buses at
short intervals along a tour route and allow ticketed passengers to board any bus along the tour
route for the sightseeing tour purchased.

To further explain why Twin America operates in various relevant product segment
markets, instead of a single product market that includes all transportation and tour services, it is
helpful to understand the different market segments in which Twin America's competitors
participate and the particular products which they provide. For example, both On Board New
York Tours and Big Taxi Tours were identified by the applicants as Twin America competitors in
the Application (Application, pg. 11). On Board New York Tours serves in the destination-
specific shuttle bus tour segment market and Big Taxi Tours serves the double-decker bus tour
market. That is, customers using the double-decker product would be able to catch any double-
decker bus at any of the designated tour stops with an average waiting time of about 15 minutes,
while the shuttles for the On Board New York Tours are scheduled to feave roughly 4 times a day
and customers stay on the same bus and do not have the option to decide how long 10 stop at a
particular destination. Hence, Twin America services various product segment markets instead of
one product market that includes all transportation and tour services.

With access to only limited information on the various product market segments which
IBS and City Sights-service, market shares are only calculated for the "double-decker™ market as
an illustration of the impact on market power of approving the Application. According to the
Application, both IBS and City Sights were active participants in the “double-decker" product
segment market. (Application, pg. 11). Applicants state that Twin America was formed because
of "a declining revenue base due to a drop-off in tourism in the New York City area."
(Application, pg. 10). Thus, the market share calculation treats New York City as the geographic
market.

Without any financial information from the applicants and any of its competitors in the
market, the market shares were estimated using the number of major geographic routes,” which
are covered by providers in the market. The major geographic routes are the (i) Downtown Loop,
(ii) Uptown Town Loop, (iii} All Around Town Laop, and (iv) Brooklyn Loop. The estimated
market shares indicate that even without the approval of the joint control, Stagecoach already
owns roughly 44.5% of the market through its association with Gray Line, while City Sights
owns about 44.5% of the market. The remaining 11% of the market is owned by Big Taxi Tours.
The approval of the Application will solidify the applicants’ control to approximately 89% of the
market share (See summary Tables | and 2 below with the estimates of market share).
Additionally, approval of the Application will endorse a monopoly in three out of the four major

* Information was collected from each of the provider's intemet websites.

City Sights. October 23, 2009. http//www.citysightsny.com. Grey Line New York. October 23, 2009.
hup://www.newyorksightseeing.com. Big Taxi Tours. October 23, 2009.

http://www bigtaxitours.com/Packages htm


http://www.citysightsny.com
http://www.newyorksightseeing.com
http://www.bigtax
http://jtours.com/Packages

routes. That is, the Uptown Loop, All Around Town Loop and Brookiyn Loop will be controlled
by the applicants alone, with the majority of the Downtown Loop controlled by the applicants as
well.

Table t:
CitySights Gray Line Big Taxi Tours Toral by Loop

Downtown Loop | i | 3
Uptown Loop i 1 2

All Around Town Loop ! | 2
1Brooklyn Loop ] 1

Total by Company 4 4 ! 9
[Estimaled Market Share 44.5% 44.5% 11% 100%
Sources*

Cuy Sighis. Ocrober 23, 2009, hifp-./vww . clysightsay .com™
Grey Line New York. October 23, 2009. hip:/Avww.newyorksighiseeing.com
Big Tax: Tours October 23. 2009. hﬂp:lh_rnw.bigmxnaw: com’Packages.him

Table 2:

CitySights & Gray Line Big Taxi Tours Total by Tour Type

Downtown Loop 2 1 3
Uptown Loop 2 2

'AII Around Town Loop 2 2
Brooklyn Loop 2 2

Total by Company 8 1 9
Estimated Market Share 89% 11% 100%
Saurces.

Cry Sights. Ocrober 23, 2009. hitp:/twww.citvsightsny.com:
Grey Line New York October 23, 2009 http../www .newyorksighiseeing.com
Big Taxt Tours. October 23. 2009. http /rwww: bigtaxiiours com/Packages htm


http:ffwwv.eitystghisny.comi
http://http.'fwrn.neyvyorkiighiseeing.com

b. Approval of the Application Would Increase Barriers to Entry and/or Assert
Negative Impacts on Employees

The applicants claim that the joint control would allow them to achieve significant
economies and cost savings by combining theircommon management and purchasing activities.
The applicants claim that they have already achicved savings on purchases of fuel and spare parts
since entering into the joint venture agreement and that they are alsoc expecting to save on
insurance and advertising costs in the future (Application, pg. 10). Unless the applicants lowered
the number of buses running and/or reduced current employee levels after consolidating their
operations, the reported cost savings in fuel, spare parts and insurance purchases could probably
only have been generated by receiving volume discounts. This indicates that the approval of the
application would likely significantly increase the barriers to entry into the market by putting
potential entrants in competition with an incumbent with control of nearly 90% of the market and
with the ability to benefit from volume discounts that further enhance its competitive position in
the “double-decker” market.

As for the anticipated savings on advertising costs suggested by the applicants, these
could likely be achieved either by consolidating the number of advertisements, or by firing
advertising/field sales personnel who are currently employed by Twin America. The applicants
further suggest that the joint control could eliminate duplicative “back office” administrative
functions, including accounting, sales, and IT functions. Unless these back office functions are
currently out sourced rather than performed in house by Twin America employees, eliminating
these function will likely mean layoffs of Twin America employees.

Any cost savings, if any, would only benefit the applicants and not the consumers unless
the applicants were 10 pass on the savings to consumers in the form of lower prices for their
preducts. Economic theory suggests that businesses strive to maximize their profits. Businesses
would thus be inclined to boost their profit margins by keeping any realized cost savings unless
they are faced with competitive pressure 1o lower prices. That is, the likelihood of passing on cost
savings increases with the level of competition. This suggests the approval of the Application
will fower the applicants’ incentive to pass on any cost savings in the double-decker market since
the approval will affirm the applicants® control of nearly 90% of the market as explained in the
previous section. Hence, the applicants anticipated cost savings in the double-decker market
come from the cost of (i) increased barriers to entry through volume discount contracts; (ii) firing
of Twin America’s employees and/or reducing the hours or wages of Twin America's employees;
and/or (iii) reducing the number of buses or frequency of tours. Eliminating buses or tours could
decrease the adequacy of the service since it would increase waiting time and/or lower the
number of stops available within a route.

c- Horizontal Agreement By Competitors of Sightseeing Hop-oa/Hop-off
Tours Primarily By Double Decker Buses

The joint venture as structured in March, 2009 gave IBS, a subsidiary of Coach USA and
City Sights Twin each a 50 percent share of the voting rights in Twin America. The joint venture
gave (ioach USA a 60 percent share and City Sights Twin a 40 percent share of the economic
rights.

! Article from www.busride.com, “Stagecoach Group, CitySights NY form Twin America in joint venture,”
March 18, 2009 and parties' Application, pg. 3.


http://www.busride.com

Currently, the joint operation by two direct competitors of tour guxded sightseeing hop-
on/hop-off tours primarily by double-decker buses in New York City gives the entities the power
10 restrict competition for double-decker bus tour ticket prices and marketing to customers.
Dividing profits by competitors are a disincentive to compete on price. Both competitors can
remain static on price or have price differentials relative to cach other but the profits would
always be divided the same, 60/40 amongst the two direct competitors.

Coordinated action by two direct competitors can also eliminate competition for
marketing with tickel selling partners such as hotel concierges, museums, helicopter and boat tour
operators, etc. Coordinated action may foreclose new entrants from gaining access to a network
of hotel lobby ticket counters, hotel concierges, and travel agents to sell sightseeing tours because
of volume discounts, exclusivity or lack of bargaining power.

JURISDICTION

With due deference to the STB, the NYSAG disagrees with the applicants' assertion that
the NYSAG does not have jurisdiction over the parties under the present facts.

a. Twin America, Inc., CitySights LLC and City Sights Twin Are Not
Interstate Passenger Carriers

. As the STB recognized in its Sepl. 15, 2009 Decision, the parties do not provide specific
information detailing the authority under which the various interstate transportation services
operate. Although Twin America recently filed with the FMCSA to obtain appropriate operating
authority after our subpoenas, we are not aware of CitySights LLC or City Sights Twin as having
had appropriate interstate operating authority either. Applicants state that City Sights Twin, a
non-carrier, now provides interstate transportation services previously provided by CitySights
LLC.

We are not persuaded that CitySights, LLC, City Sights Twin and Twin America were
interstate passenger carriers when we subpoenaed the parties. Although Coach USA and its
parent Stagecoach plc controiled interstate passenger carriers, the joint venture they entered into
with City Sights Twin in March, 2009, did not involve interstate transportation because the
parties' sightseeing double-decker tour buses in New York City did not carry passengers
interstate. Also, the sightseeing passengers did not purchase New York City double-decker bus
tour tickets to travel interstate.

We believe Twin America was formed by the parties to jointly operate their respective
sightseeing hop-onhop-off tours primarily by double-decker buses and other vehicles in the 5
boroughs of New York City.

b. The March, 2009 "Joint Venture” Transaction is Not Interstate

The parties’ respective hop-on/hop-off double-decker bus sightseeing tours of New York
City did not carry passengers interstate.

As noted above, the hop-on/hop-off double-decker bus sightseeing service is not the same
service as transportation services carrying passengers interstate. The sightseeing double-decker
'



tour buses in New York City allow passengers to board and un-board the double-decker buses at
specific tourist attractions along a specified tour route, at short intervals. The New York City
sightseeing tours by double-decker buses did not carry passengers out of New York State, let
alone New York City.

Although the parties enumerate various services as part of Twin America's tourism
services to give the semblance of interstate transportation, such as garaging buses in New Jersey,
we believe the crux of the joint venture concemed the sightseeing hop-on/hop-off tours primarily
by double-decker buses in the 5 boroughs of New York City. Characterizing a New York City
transaction as an interstate motor passenger carrier transaction should not trigger STB jurisdiction
and avoid antitrust scrutiny.

c. Approval of the Application is Not in the Public Interest

The parties state in their Application that “a grant of this Application will not only
comport with the requirements of section 14303, but underscore the role of the Board in
connection with transactions of the sort that led to the formation of Twin America.” (Application
pgs. 15-16).

While underscoring the role of the STB, we are not aware of any filing made to the STB
by the parties or any approval by the STB for the March, 2009, joint venture formation of Twin
America under 49 USC § 14302, if such a filing were required for the pooling and division of
transportation or eamings. The role of the STB may have been critical at that juncture had a
filing been made because one of the standards for approval by the STB under 49 U.S.C. § 14302
is whether the transaction will not unreasonably restrain competition. While the parties have now
filed the Application under 49 U.S.C. § 14303 and state that the transaction is consistent with the
public interest, we disagree. The elimination of competition is not in the public interest.

A signed copy of the March, 2009 joint venture agreement and its exhibits may already
have been submitted by the parties for STB review.

d. Jurisdictional Issues Not Resolved

"Applicants submit that the Transaction is subject to the Board's exclusive jurisdiction
and will be pursuing that issue with the New York Attorney General." (Application, pg. 15). At
present, since our meeting with the parties on August 19, 2009, we have only agreed to disagree
as to jurisdiction. We believe that we have jurisdiction over the parties conduct concerning the
formation and the subsequent joint activities of Twin America.

Consequently, the NYSAG believes the STB should find that under the present facts, the
NYSAG has jurisdiction and should deny the parties' Application for control of Twin America
LLC and restore competition for tour guided sightseeing by double-decker buses in New York
City. In the alternative, the STB should condition the approval of the Application by ordering a
divestiture of the tour guided sightseeing business by double-decker buses in the S boroughs of
New York City from the ransaction.



DATED:

November 2, 2009

For

Re;ﬁlfully submitted,

Jamgé Yoon
istant Attotrfey General
Antitrust Bureau

Kitty Kay Chan
Director of Economics
Antitrust Bureau

State of New York

Office of the Attorney General
Antitrust Bureau

120 Broadway, Suite 26C
New York, NY 10271

Tel: (212) 416-8822

Fax: (212) 416-6015

ANDREW M. CUOMO
Attorney General
State of New York
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HIGHGATE OXFORD MANAGEMENT COMPANY, LLC

February 10, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Continental Guest Services Corporation
1501 Broadway

Suite 1814

New York, NY 10036

Re:

Ladies end Gentlemen:

Highgate Oxford Management Company, LLC manages the Radisson Lexington Hotel for Operator and this
letter is written on behalf of Operator.

Operator exercises its right to terminate the Agreement effective May 15, 2010.

Please contact Donald Sheneman at 212-755-4400 if you have any questions.

Sincerely,

HIGHGATE MANAGEMENT COMPANY, LLC
-

By:

Name: Barick
Title: Chief Operating Officer

cc: Donald Sheneman
Steve Barick
Sam Bhadha
Kurien Jacob

S45 E. John Carpeater Freeway - Suite 1400 - Irving, Texas 75062
Telephone: (972) 444-9700 - Facsimile: (972) 444-9210




1568 BROADWAY HOTEL MANAGEMENT, LLC

February 8, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL, RETURN RECEIPT
REQUESTED
Continental Guest Services, Corp.
1501 Broadway
New York, NY 10036
Re: efinmationr ol License-Agrgement (the “Aereement’), dated April 11, 2007, by and b 151
gssee LLC. (the “Licenso and Contineptal Guest Services
gspect 1o the properly commor (mown as jaubietree Grues!
&

Ladies & Gentlemen:

1568 Broadway Hotel Manegement LLC manages the Hotel on behalf of Licensor.
Licensor hereby exercises its right to terminate the Agreement effective March 15, 2010.
Please contact Sam Grabush at 212-403-6310 if you have any questions.

Sincerely,

1568 Broadwa Management, LLC

By:

Neme: Steve ck

Title: Chief Operating Officer




BATTERY PARK HOTEL MANAGEMENT, LLC

February 10, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Continental Guest Services Corporation
1501 Broadway

Suite 1814

New York, NY 10036

Afin: Betty Zhang, President

Ladies and Gentlemen:

Battery Park Hotel Management, LILC, hereby exercises its right to terminate the Agreement offective May
15, 2010.

Please contact Mark Miller @ 646-769-4416 if you have any questions.

Sincerely,
BATTERY PARK MANAGEMENT, LLC
By: ’

Lo/ J—
Mark Miller
Geafftey Mills
Steve Barick
Kurien Jacob

L

545 E. Joha Carpenter Freeway - Suite 1400 - Irving, Texas 75062
Telephoue: (972) 444-9700 - Facstmile: (972) 444-9210




PARK CENTRAL MANAGEMENT LLC

February 8, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Continental Guest Services Corp.
150t Broadway

Suite 1814

New York, NY 10036

Atm: Betty Zhang

Re: srmigation of ;rf?rf'Z‘l_{'Z!!'i!x the “Agreement™), dated November 22. 2005, by and

between Pavk Central HoteLOPRE). LLC (the “Landlord™) and Continenta] Guest Services.
-orp. {the IzuA __mh respect 1o property commoniy Knowy as Park entrat Hote
with an address of 870 7" Avenue (@ 66 Street, New Yord the “Hote
.
Ladies & Gentlemen:

Park Central Management LLC, d/b/a Park Central Halifax Management LLC manages the Hotel for
Landlord and this letter is written on behalf of Landlord.

Lendlord hersby exercises its right to terminate the Agreemcut effectivo May 15, 2010
Please contact Mickey Schneider at 212-707-5028 if you have any questions.

Sincerely,

Park Central Management, LLC db/a
Park Central Halifax Management, LLC

By:
Name: Steve Barick
Title: Chief Operating Officer

Ce: Mickey Schneider
Steve Barick
Kurien Jacob

[ R
545 E. John Carpenter Freeway - Suite 1400 - Irving, Texas 75062

Telephone: (972) 4449700 - Facsimile: (972) 444-9210



=

HIGHGATE OXFORD MANAGEMENT COMPANY I1,
LLC

<

February 8, 2010

VIA OVERNIGHT COURIERAND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Continental Guest Services Corporation

1501 Broadway

Suite 1814

New York, NY 10036
Attn: Betty Zhang

Re: Temminstion of Consinéntal Guest St 'f,l":;'L;\;- License Agreement (the “Agreement™). by and
’ - - I,

T
Hatel Operato: NG

2007, with respect to
-

%e! With gy

Ladies and Gentlemen:

Highgate Oxford Management Company II, LL.C manages the Hotel on behalf of the Hotel Operator and this
Jetter is written on bebalf of the Hotel Operator.

Hotel Operator hereliy elects to terminate the Agreement effective May 15, 2010.

Please contact Mauricio Patino at 212-350-6004 if you have any questions.

Sincetely,

HIGHGATE MANAGEMENT COMPANY I, LLC
L —

By:

Name: Steve Barick
Title: ChiefQOperating Officer

Cc: Mauricio Patino
Sam Bhadha
Steve Barick
Kurien Jacob

$45 E. John Carpenter Freeway - Sulte 1400 - Irving, Texas 75062
Telephone: (972) 444-.9700 - Facsimile: (972) 4449210




HIGHGATE HOTELS, L.P.

February §, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Continental Guest Services, Corp.
1501 Broadway

Suite 1814

New York, NY 10036

Re: ermination of Theatre. Teeve[ & Thnciege Setwices Agreement. (the “Agreemen by and
between New York Wést 35 § 'L‘.-J;_Ll- Hilton Garden Inn™) and Continental Gues
Services orp. (the “Oprerater-witli Tespect to the property commonly known as Hilton
G 35 Y :
Ladies and Gentlemen:

i Haotels, L.P. manages the hotel for RLJ Il — HGN Manhatten Lessee, LLC, d/b/a New York West
35" Street HGI (“HGI™) and this letter is written on behalf of HGI.

The above referenced agreement expired January 29, 2010 and HGI hereby elocts not to renew the
agreement and demands that you vacete the premises by March 15, 2010.

Pleass contact Hilda Garvey @ 212-609-1030 if you have sy questions.

Sincerely,

HIGHGATE HQTELS, L.P. _

Name: Steve Barick

Title: Chief Operating Officer

Cc: -
Hilda Garvey
Steve Barick .-
Kurien Jacob

N
§45 E. John Carpenter Freeway « Suite 1400 - Irving, Texae 75062
Telephone: (972) 444-9700 - Facsimile: (972) 444-9210



file:///forch

HIGHGATE HOTELS, L.P.

February §, 2010
VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED
Continental Guest Services, Corporation
1501 Broadway
Suite 1814
New York, NY 10036
Atn: Betty Zhang
Re: Termination of License and ConciefBe Services Asreement (the “Agreemen dated Ja !,-‘:J.
2009, by an 8§ e get ( rexi Flote and Continenta

AILOWT)

Highgate Hotels, L.P. manages the Property for Hotel and this letter is written on Hotel’s behalf.
Hotel hereby elects to exercise its right to terminate the Agreement effective April 15, 2010.

Please contact Florencio Ferrao at 212-651-3880 if you have any questions.
Sincerely,

HIGHGATE H ,LP.

By: F =

Name: Steve Barick
Tite: Chief Operating Officer

Cc: Florencio Ferrao
Sam Bhadha
Steve Barick
Kurien Jacob

L

545 E. Joha Carpenter Freeway « Suite 1400 - Irving, Texas 75062
Telephone: (972) 444-9760 - Facsimile: (972) 444-9210




HIGHGATE HOTELS, L.P.

February §, 2010

VIA OVERNIGHT COURIER

AND CERTIFIED MAIL RETURR RECEIPT

REQUESTED

Continental Guest Services, Corp.

1501 Broadway

Suite 1814

New York, NY 10036

Attn: Chief Executive Officer

Re: Termination of The Paramount Hotel INeWw York s Continental Guest Services Cormp. (1

“Agreemen Dy ang petween Ahe yaran ! New York (the “PH™) and Continenta!
yuest Services, Corp. (the “C ‘m" e propenty cCOMMONY Xnown as ihe
Paramount Hotel wi address of 235 West 46° New York )

Ladies end Gentlemen:

Highgate Hotels, L.P. manages the hotel for Becker-Paramount Fee, LLC, d/b/a The Paramount Hotel
(“PH™) and this letter is written on behalf of PH.

FH hereby exercises its right o terminte the Agreement effective Agril 15, 2010.
Please contact Geoffrey Mills at 212-827-4174 if you have any questions.
Sincerely,

HIGHGATE HO' , L.P.

Name! Steve Barick
Tide: Chief Operating Officer

Ce:

Geoffrey Mills
Steve Barick
Kurien Jacob

545 E. Johin Carpeater Freeway ¢ Suite 1400 - Irving, Texas 75062
Telephone: (972) 444-9700 - Facsimile: (972) 444-9210




HIGHGATE HOTELS, L.P.

February 10, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Continental Guest Services Corporation
1501 Broadway

Saite 1814

New York, NY 10036

Attn: Betty Zhang, President

Highgate Hotels, L.P. manages the hotel for RPH Hotels 4 8th Street Owner, LLC, d/b/a Hilton Gardea Inn
Times Square (the “Hotel™) and this letter is written on behalf of Hotsl.

Hotel hereby exercises its right to terminate the Agreement sffective June 15, 2010.
* Please contact Timothy Dowd at 646-710-5710 if you have any questions.

Sincerely,
HIGHGATE S, L.P,
<_
By:
Name: Steve Barick
Title: Chief Operating QOfficer
Ce: et
Timothy Dowd
Dennis Lanners
Steve Barick
Kurion Jacob

S45 E. John Carpenter Freeway - Suite 1400 - Irving, Texas 75062
Telephone: (972) 444-9700 - Facsimile: (972) 444-9210




HIGHGATE HOTELS, L.P.

Febyuary 10,2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Contineatal Guest Services Corporation
1501 Broadway

Suite 1814

New York, NY 10036

Attn: Betty Zhang, President

Ladies and Gentlemen:

Highgate Hotels, L.P. manages the property for RPH Hotels 51 Strest Owner, LLC, d/b/a Hampton Inn
Times Square North (the “Hotel”) and this letter is written on behalf of Hotel. -

Hotel hereby excrcises its right to terminate the Agreemeant effective June 15, 2010.
Please contact Kaizad Chama at 646-710-5840 if you have any questions.
Sincerely,

HIGHGATE S, L.P.

By;
Name: Steve Barick

Title: Chief Operating Officer

Cc:

Kaizad Chama
Dennis Lanners
Steve Barick
Kurien Jacob

545 E. Joha Carpenter Freeway - Suite 1400 - Irving, Texas 75062
Telephone: (972) 444-9700 - Facsimile: (972) 444-9210




. VAUELY IV, LUAL

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL, RETURN RECEIPT
REQUESTED

Continental Guest Services Corporation
1501 Broadway

New York, NY 10036

Attn: Betty Zhang, President

Ladies & Gentlemen:

Highgate Hotels, L.P, manages the Property on behalf of Hotel and this letter is written on behalf of the
Hotel.

Hotel bereby exercises its right to terminate the Agreement effective May 15, 2010.
Please contact Richard Hotter at 212-651-33038 if you have any questions.

Sincerely,

HIGHGATE HOT LP.

o o

WName: Steve Barick
Title: Chief Operating Officer

cc: Richard Hotter
Denaniy Lanners
Steve Barick
Kurien Jacob

S4S E, Joha Cacrpenter Freeway - Suite 1460 - Irving, Texas 75062
Telephone: (972) 444-9700 - Facsimile: (972) 444-5210
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
CONTINENTAL GUEST SERVICES
CORPORATION,
Plaintiff,
- against -

INTERNATIONAL BUS SERVICES, INC. D/B/A
GRAY LINE NEW YORK, CITY SIGHTS TWIN,
LLC D/B/A CITY SIGHTS NEW YORK, TWIN
AMERICA, LLC, BATTERY PARK HOTEL
MANAGEMENT, LLC, HAMPTON INN TIMES
SQUARE NORTH, HILTON GARDEN INN TIMES
SQUARE, NEW YORK WEST 35™ STREET HG],
ON THE AVE HOTEL, THE PARAMOUNT HOTEL
NEW YORK, PARK CENTRAL HOTEL (DE), LLC,
THIRTY EAST 30™ STREET OWNER, LLC, TIMES
SQUARE HOTEL OPERATING LESSEE LLC,
LEXINGTON HOTEL, LLC, W2001
METROPOLITAN HOTEL OPERATING LESSEE,
L.L.C, and HIGHGATE HOTELS, L.P,,

Defendants.

At IAS Part éz_] "5t the Supreme Court of the
State of New York, County of New York, at the
Courthouse, 60 Centre Street, New York, New
York, on the {214 day of March, 2010 )

ROTONSEQUENCE# 00/
003?38

U ﬁ@{ﬁg 2 0

Index No_6006 10

ORDER TO SHOW CAUSE
WITH TEMPORARY
RESTRAINING ORDER .

FEE PAID

MAR 12 2010

NEW YORK
COUNTY CLERK'S OFFICE

UPON the Emergency Affidavit of Mark A. Berman, Esq., sworn to on March 12, 2010;

the Affidavit of Betty Zhang, swomn to on March 11, 2010, with the exhibits thereto; and the

NOT been
E-Filnd §



accompanying Summons and Complaint, dated March 12, 2010, and for good cause shown, it is

hereby

ORDERED, that Defendants, International Bus Services, Inc. d/b/a Gray Line New York
("IBS"), City Sights Twin, LLC d/b/a City Sights New York ("City Sights"), Twin Ar_nerica,
LLC ("Twin America") (collectively, with IBS, City Sights and Twin America, the "Bus
Company Defendants") and Battery Park Hotel Management, LLC, Hampton Inn Times Square
North, Hilton Garden Inn Times Square, New York West 35™ Street HGI, On The Ave Hotel,
The Paramount Hotel New York, Park Central Hotel (DE), LLC, Thirty East 30™ Street Owner,
LLC, Times Square Hotel Operating Lessee LLC, Lexington Hotel, LLC, and W2001
Metropolitan Hotel Operating Lessee, L.L.C. (collectively, the "Hotels"), Highgate Hotels, L.P.
("Highgate") (the Hotels and Highgate are collectively referred to as the "Hotel Defendants")
(t-he Bus Company Defendants and the Hotel Defendants are collectively referred to as
"Defendants"), show cause before me, at [.A.S. Part 3 of this Court, in Room & 3 &
of the Courthouse, 60 Centre Street, New York, New York, on the _3_13_ day of March, 2010, at
_ﬂ:_w o’clock in the #noon, or as soon thereafter as counsel may be heard, why an order

should not be made and entered granting a preliminary injunction:

@) restraining and enjoining the Bus Company Defendants and their related
entities and individuals from ceasing to sell their products and services to
Plaintiff and, in particular, double-decker sightseeing tour tickets, and
from changing the current terms and conditions of the sale;

(ii)  restraining and enjoining the Bus Company Defendants and their related
companies and individuals and/or Highgate and its related entities and
individuals from interfering with or causing hotels to terminate Plaintiff’s
concierge, tour or travel desk agreements with each such hotel; and

(iii) restraining and enjoining the Hotel Defendants from terminating
Plaintiff’s concierge, tour or travel desk agreements with each such Hotel.

<~
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/rﬂ‘o i IT IS FURTHER ORDERED that pending the hearing and-detezmmnation of this motion:

@) restraining and enjoining the Bus Company Defendants and their relateq
/ entities and individuals from ceasing to sell double-decker tour bus tickets
to Plaintiff and from changing the current terms and conditions of the sale;
and

¥ (i)  restraining and enjoining the Hotel Defendants from terminating
l Plaintiff’s concierge, tour or travel desk agreements with each such Hotel.

——————

~ IT IS FURTHER ORDERED that service of conformed copies of this Order To Show

Cause and the papers upon which it is based, together with the Summons and Complaint, by

Federal Express upon IBS, located at 1430 Broadway, 5th Floor, New York, New York 10036;

City Sights, located at 1430 Broadway, 5th Floor, New York, New York 10036; Twin America,
located at 1430 Broadway, 5th Floor, New York, New York 10036; Highgate, located at 545 E.
John Carpenter- Freeway, Irving, Texas 75062; Battery Park Hotel Management, LLC, located at
102 North End Avenue, New York, New York 10281; Hampton Inn Times Square North,
located at 851 Eighth Avenue, New York, New York 10019; Hilton Garden Inn Times Square,
located at 790 Eighth Avenue, New York, New York 10019 New York West 35th Street HGJ,
located at 63 Wes.t 35% Street, New York, New York 10001; On The Ave Hotel, located at 2178
Broadway, New York, New York 10024; The Paramount Hotel New York, located at 235 West
46" Street, New York, New York 10036; Park Central Hotel (DE), LLC, located at 870 Seventh
Avenue, New York, New York 10019; Thirty East 30th Street Owner, LLC, located at 30 East
' 30™ Street, New York, New York 10016; Times Square Operating Lessee LLC, located at 1568
Broadway, New York, New York 10036; Lexington Hotel, LLC, located at 511 Lexington
Avenue, New York, New York 10017, and W2001 Metropolitan Hotel Operating Lessee, LL.C.,
located at 569 Lexington Avenue, New York, New York 10022, on or before the ii:f;f L

March, 2010, shall be deemed good and sufficient service; and

RS - -
e ALl s e s womnn
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IT IS FURTHER ORDERED that Defendants’ answering papers, if any, shall be served

so that they are received in hand by Plaintiff’s counsel, Ganfer & Shore, LLP, 360 Lexington

Avenue, 14" Floor, New York, New York 10017, on or before the 287 (ﬂ day of March, 2010, L

o
I Y TR .ﬂf:;'l;l DAty lff eply péper +H 5 Y, Sha bEAerved/So thay
are received by Defefidants-and/of theirretained’counset of re€ord,omn or béfore-the

ENTER:
L
Jf.C.

Certification pursuant to

22 NYCRR § 130-1.1:

oz

“Mark A, Bermfn, Esq.

. ORAL ARGUMENT

~ UIRECTED
/ J.S.C.




BERMAN EMERGENCY AFFIDAVIT



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
CONTINENTAL GUEST SERVICES
CORPORATION,
Plaintiff,
- against -

INTERNATIONAL BUS SERVICES, INC. D/B/A
GRAY LINE NEW YORK, CITY SIGHTS TWIN,
LLC D/B/A CITY SIGHTS NEW YORK, TWIN
AMERICA, LLC, BATTERY PARK HOTEL
MANAGEMENT, LLC, HAMPTON INN TIMES
SQUARE NORTH, HILTON GARDEN INN TIMES
SQUARE, NEW YORK WEST 35™ STREET HGI,
ON THE AVE HOTEL, THE PARAMOUNT HOTEL
NEW YORK, PARK CENTRAL HOTEL (DE), LLC,
THIRTY EAST 30™ STREET OWNER, LLC, TIMES
SQUARE HOTEL OPERATING LESSEE LLC,
LEXINGTON HOTEL, LLC, W2001
METROPOLITAN HOTEL OPERATING LESSEE,
L.L.C, and HIGHGATE HOTELS, L.P.,

Defendants.

Index No. /10

EMERGENCY AFFIDAVIT
OF MARK A. BERMAN

STATE OF NEW YORK )
) ss.
COUNTY OF NEW YORK )

MARK A. BERMAN, being duly sworn, deposes and says:

1. I am a Member of the firm of Ganfer & Shore, LLP, counsel for Plaintiff
Continental Guest Services Corporation (“Plaintiff” or "CGSC"). Unless emergency relief is
granted, Plaintiff's business that it has operated for over one hundred years will be destroyed

imminently (along with the long-standing relationships and goodwill that Plaintiff has fostered),

and no amount of monetary damages will be able to compensate it.



2. I submit this Emergency Affidavit in support of Plaintiff’'s Order to Show Cause
seeking a Temporary Restraining Order, pending the hearing and determination of its motion for
a preliminary injunction, restraining and enjoining:

(i) Defendants International Bus Services, Inc. ("IBS"), City Sights Twin,
LLC (“City Sights”), and Twin America, LLC ("Twin America") (IBS,
City Sights, and Twin America are collectively referred to as the "Bus
Company Defendants") and their related entities and individuals from
ceasing to sell double-decker tour bus tickets to Plaintiff and from
changing the current terms and conditions of the sale; and

(ii)  Battery Park Hotel Management, LLC, Hampton Inn Times Square North,
Hilton Garden Inn Times Square, New York West 35 Street HGI, On
The Ave Hotel, The Paramount Hotel New York, Park Central Hotel (DE),
LLC, Thirty East 30" Street Owner, LLC, Times Square Hotel Operating
Lessee LLC, Lexington Hotel, LLC, and W2001 Metropolitan Hotel
Operating Lessee, L.L.C. (collectively, the “Hotels™), Highgate Hotels,
L.P. ("Highgate") (the Hotels and Highgate are collectively referred to as
the “Hotel Defendants™) from terminating Plaintiff’s concierge, tour or
travel desk agreements with each such Hotel.

I have personal knowledge of the facts set forth herein, except where otherwise indicated.
* % *®

3. The New York State Office of the Attorney General (the "Attorney General "), in
a report dated November 2, 2009 (the "NYAG's Report")', agrees with the claims that Plaintiff is
bringing in this action, and advised the United States Surface Transportation Board (the "STB")
that it believes that IBS' and City Sights' joint venture agreement to form Twin America will,
inter alia: (i) create an illegal monopoly; (ii) illegally restrain trade and competition; and (iii)
allow the Bus Company Defendants to obtain vertical monopolistic control by eliminating
competition in another market — the Sightseeing Tour Bus Sales Market, as is defined below,

wherein Plaintiff is the number one source of sales for the Bus Company Defendants’ products

and services. More specifically, the Attorney General in his Report states that:

! A copy of the NYAG's report is annexed to the Aflidavit of Betty Zhang, the President of CGSC, sworn to

on March 11, 2010 (the "Zhang Aff."), as Exhibit "A".



[c]oordinated action by [the Bus Companies] can also eliminate competition for
marketing with ticket selling partners, such as hotel concierges. . . .
Coordinated action may foreclose new entrants from gaining access to a network

of hotel lobby ticket counters, hotel concierges, and travel agents to sell

sightseeing tours because of volume discounts, exclusivity or lack of bargaining

power.

(See Ex. A, p. 6) (emphasis added).

4, Plaintiff, in the words of the Attorney General, is such a “ticket selling partner”
through its operation of hotel concierge desks, and for over one hundred years, has been an
independent, family-owned and operated sightseeing and hospitality company located in New
York City, that, among other things, sells the tickets for double-decker sightseeing tours in New
York City operated by the Bus Company Defendants. Plaintiff's sales of the Bus Company
Defendants' tickets are effectuated through concierge desks that Plaintiff leases from forty-three
hotels located in New York City.

5. As set forth more fully below, in the accompanying Zhang Affidavit, and in the
accompanying Memc;randum of Law, Plaintiff had established long-standing relationships with
these hotels by satisfying hotel guests through Plaintiff's: (i) successful and efficient operation of
their concierge desks; and (ii) high-volume sales of the Bus Company Defendants' products and
services, and, in particular, the double-decker sightseeing tour bus tickets.

6. The Bus Company Defendants that have engaged in a concerted plan to: (i) take
over and control and monopolize the double-decker sightseeing tour bus market in New York
City (the "Sightsecing Tour Bus Market"), which they have jointly accomplished through their
now combined control of ninety percent of such market, if not more; and (ii) then vertically
monopolize such market’s primary distribution channel of ticketing, which is comprised of the

hotel concierge desks located in hotels throughout New York City, from which approximately

ninety-five percent off Plaintiff’s revenues are generated, and which anticompetitive and



unfair competition, is demonstrated more fully in the accompanying Zhang Affidavit.

7. Using their monopolistic control of one market to create a monopoly in another
market — the sale of sightseeing tour bus tickets in New York City (the "Sightseeing Tour Bus
Sales Market"), and to prevent (as admitted by the Bus Company Defendants (see Zhang Aff. 4
20, 49)) any new tour bus company entities from being able to come into the Sightseeing Tour
Bus Sales Market - the Bus Company Defendants are engaged and continue to engage in illegal
predatory conduct to monopolize the distribution channel for the sale of their double-decker
sightseeing tour bus tickets in the Sightseeing Tour Bus Sales Market by taking control of the
hotel concierge desk distribution channel in New York City.

8. Seeking to destroy CGSC, the Bus Company Defendants and Defendant
Highgate, the entity that owns and/or manages eleven of the forty-three hotels that have
concierge desk agreements with Plaintiff, have unlawfully and unfairly interfered with Plaintiff's
contractual relationships with such eleven Hotel Defendants. The Bus Company Defendants.
through, among other things, threats, wrongful economic coercion, and their direct and/or
indirect investments in Highgate and/or in the eleven Hotel Defendants have caused Highgate
and/or the Hotel Defendants to wrongfully terminate Plaintiff's hotel concierge desk agreements.

9. In addition to causing the termination of the eleven Hotel Defendants' contracts,
the Bus Company Defendants have used and are improperly leveraging their monopolization of
double-decker sightseeing tours and other tourist services, as well as threats, to right now cause
other hotels to cancel their hotel concierge desk agreements with Plaintiff. (Zhang Aff. §] 41-48)
Such efforts are ongoing and will continue unless enjoined by the Court.

10.  The Bus Company Defendants have admitted that they intend on taking all of

CGSC’s concierge desks, even though they have no experience in running such desks, and the



Bus Company Defendants have affirmatively stated that they are doing so in order o ensure that
any new tour bus competitor will have an impossible time entering the market, where the Bus
Company Defendants would control the distribution channel for tours tickets throughout New
York City hotels, and, no doubt, only sell sightseeing tickets to their companies’ tours (and not
others. (Zhang Aff. 19 17, 20, 41, 42, 29) As of today's date, no less than eleven of Plaintiff's
concierge desk agreements at hotels in New York City have been wrongfully terminated by the
Hotel Defendants due Highgate's and/or the Bus Company Defendants' wrongful conduct.
(Zhang AfY. 9 47-48)

1. These hotels, no doubt, must have succumbed to the strong-armed, unfair, anti-
competitive, and monopolistic tactics employed by the Bus Company Defendants. It is no
coincidence that the Hotel Defendants all have wrongfully cancelled their concierge desk
contracts with Plaintiff by letters dated either February 8 or 10, 2010 and each letter signed by
the same person. (Zhang Aff.  46) Accordingly, on Mareh 11, 2010, Plaintiff notified Highgate
and/or each of the Hotels in writing that CGSC disputes their purported terminations of the
concierge desk agreements. (Zhang Aff. | 46)

12. Of particular interest, four of the hotels managed and/or owned by Highgate (On
The Ave Hotel, Hampton Inn Times Square North, Embassy Suites Hotel New York, and Hilton
Garden Inn Times Square) wrongfully cancelled their contracts with Plaintiff even though
termination, pursuant to the agreements, could only be "for cause." No cause, however, has been
alleged in the purported termination letters.

13. Plaintiff's belief that the predatory conduct of the Bus Company Defendants
caused the Hotels to wrongfully cancel their contracts with Plaintiff is well founded: Plaintiff

has been advised by the Hotels that they have already entered into agreements with a company



affiliated with the Bus Company Defendants to operate their concierge desks. (Zhang Aff. § 48)

14, As a result of the above, the Bus Company Defendants are on the verge wiping
Plaintiff off the proverbial map. The Bus Company Defendants, if not prohibited by this Court,
will soon own and control the largest consumer of their own product (the double-decker
sightseeing tour bus tickets in New York City) or, in other words, the largest distribution
channel for their product.

15.  As set forth in the Zhang Affidavit, the fact is that the Bus Company Defendants
previously advised Plaintiff that if CGSC informed the Attorney General or any governmental
entity about the Bus Company Defendants’ anti-competitive and predatory conduct or in any
way interfered with their plans to take control over their primary distribution channel, they
would immediately prevent Plaintiff from being able to sell the Bus Company Defendants’
tickets and services. (Zhang Aff. § 10) Because, as set forth above, Plaintiff has now "interfered"
with the Bus Company Defendants' monopolistic maneuvering (by in writing-disputing the Hotel
Defendants' wrongful cancellation of their concierge desk contracts with Plaintiff and alleging
the facts set forth in the accompanying Complaint and sending a copy of this Complaint to the
Attorney General), Plaintiff has every reason to believe that, absent a temporary restraining
order, the Bus Company Defendants will immediately prevent Plaintiff from selling their tickets
and services, thereby putting Plaintiff out of business.

16.  The Bus Company Defendants already have, inter alia, shortened the time period
for Plaintiff to pay the Bus Company Defendants for Plaintiff’s sale of such tickets from over
thirty days to five days; and threatened Plaintiff that if they did not receive Plaintiff's payment

for its sightseeing tickets within five days, they would immediately preclude Plaintiff from



selling any of their sightseeing services at any of Plaintiff's remaining hotel concierge desks.
(Zhang Aff. § 11, 39)

17.  Accordingly, where the Bus Company Defendants will now stop providing their
services and products to Plaintiff, which they have demonstrated, let alone indicated, they would
do, then Plaintiff will be unable to operate its hotel concierge desks because the Bus Company
Defendants hold the monopoly on double-decker sightseeing bus tours. A fortiori, if CGSC is
“cutoff” from being able to sell such tickets, Plaintiff will be unable to provide any alternative
double-decker sightseeing tours to hotel guests, where double-decker sightseeing tours are
unique and the number one activity in New York City for tourists to do at such price point, and
the Bus Company Defendants control such market.

18. If CGSC is prevented from selling double-decker sightseeing bus tour tickets, the
remaining hotels that have yet to terminate their hotel concierge desk agreements with Plaintiff
will no doubt take the position that Plaintiff is not properly servicing its guests and will then
either immediately terminate their concierge desk agreements with Plaintiff or refuse to renew
such agreements upon their expiration, and, as the eleven Hotel Defendants before them, will
enter into an agreement with the Bus Company Defendants or an affiliate which will supply only
their own tickets, resulting in the permanent destruction of Plaintiff's business along with the
goodwill and relationships that Plaintiff has built up for more than the past one hundred years.

19. Based on the foregoing, CGSC is in obvious and imminent danger of losing all of
its hotel concierge desks in the immediate future.

20. For the above reasons and for the reasons more fully set forth in the

accompanying Zhang Affidavit and the accompanying Memorandum of Law, it is respectfully



submitted that the Temporary Restraining Order sought by Plaintiff should be issued and the
annexed Order to Show Cause considered on an expedited basis.

21.  Pursuant to Uniform Rule 202.7(f), we have made a good faith effort to notify
Defendants of the time and date that this application is being made to the Court. We faxed a
letter to the Bus Company Defendants and the general counsel for Highgate and the Hotels
yesterday indicating that the instant application will be presented today at 1 p.m. We also
delivered “by hand” such letter to the Bus Company Defendants last night and it was left at their
reception, and we again by delivered “by hand” that same letter to the Bus Company Defendants
this morning.

22.  No prior application has been made to this or any other Court for the relief

requested herein.

MARK ABERMAN

Sworn to before me this
12th day of March, 2010

T,

NOTARY PUBLIC

ATTHEW R. MARON
Notal'; Public, State of New York
P e e York Gounty
alified in New Yor!
cgr:m'ission Expires 03/06/2840—
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
CONTINENTAL GUEST SERVICES
CORPORATION,
Plaintiff,
- against -

INTERNATIONAL BUS SERVICES, INC. D/B/A
GRAY LINE NEW YORK, CITY SIGHTS TWIN,
LLC D/B/A CITY SIGHTS NEW YORK, BATTERY
PARK HOTEL MANAGEMENT, LLC, HAMPTON
INN TIMES SQUARE NORTH, HILTON GARDEN
INN TIMES SQUARE, NEW YORK WEST 35™
STREET HGI, ON THE AVE HOTEL, THE
PARAMOUNT HOTEL NEW YORK, PARK
CENTRAL HOTEL (DE), LLC, THIRTY EAST 3¢0™
STREET OWNER, LLC, TIMES SQUARE HOTEL
OPERATING LESSEE LLC, LEXINGTON HOTEL,
LLC, W2001 METROPOLITAN HOTEL
OPERATING LESSEE, L.L.C. and HIGHGATE
HOTELS, L.P.,

Defendants.
STATE OF NEW YORK )
) ss.:
COUNTY OF NEW YORK )

Index No. /10

AFFIDAVIT OF BETTY ZHANG
IN SUPPORT OF APPLICATION
FOR A TEMPORARY
RESTRAINING ORDER AND
PRELIMINARY INJUNCTION

BETTY ZHANG, being duly sworn, deposes and says:

1. I am the President of Continental Guest Services Corporation (“Plaintiff” or

“CGSC”). I submit this affidavit in support of Plaintiff’s motion for a:

(A) temporary restraining order seeking to restrain and enjoin:

(1) Defendants International Bus Services, Inc. ("IBS"), City Sights Twin,
LLC (“City Sights”), and Twin America, LLC ("Twin America™) (IBS,
City Sights, and Twin America are collectively referred to as the "Bus
Company Defendants") and their related entities and individuals from
ceasing to sell double-decker tour bus tickets to Plaintiff and from
changing the current terms and conditions of the sale; and



(B)

2.

@

restraining and enjoining Battery Park Hotel Management, LL.C, Hampton
Inn Times Square North, Hilton Garden Inn Times Square, New York
West 35" Street HGI, On The Ave Hotel, The Paramount Hotel New
York, Park Central Hotel (DE), LLC, Thirty East 30" Street Owner, LLC,
Times Square Hotel Operating Lessee LLC, Lexington Hotel, LLC, and
W2001 Metropolitan Hotel Operating Lessee, L.L.C. (collectively, the
“Hotels™), Highgate Hotels, L.P. ("Highgate™) (the Hotels and Highgate
are collectively referred to as the “Hotel Defendants”) from terminating
Plaintiff’s concierge, tour or travel desk agreements with each such Hotel;
and

preliminary injunction seeking to:

(D

2

€))

restrain and enjoin the Bus Company Defendants and their related entities
and individuals from ceasing to sell their products and services to Plaintiff
and, in particular, double-decker sightseeing tour tickets, and from
changing the current terms and conditions of the sale;

restrain and enjoin the Bus Company Defendants and their related
companies and individuals and/or Highgate and its related entities and
individuals from interfering with or causing hotels to terminate Plaintiff’s
concierge, tour or travel desk agreements with each such hotel; and

restrain and enjoin thé Hotel Defendants from terminating Plaintiff’s
concierge, tour or travel desk agreements with each such Hotel.

I am fully familiar with the facts and circumstances herein, and make this

affidavit on the basis of personal knowledge, unless otherwise indicated.

3.

PRELIMINARY STATEMENT

Plaintiff is a Manhattan-based sightseeing and hospitality company that has been

in existence for over one hundred years. CGSC, among other things, sells tickets to double-

decker sightseeing tours in New York City operated by the Bus Company Defendants through

concierge, travel and tour desks (“Concierge Desks”), Plaintiff leases are located in forty-three

hotels located in New York City. For the reasons set forth below, if the requested emergency

relief is not granted, CGSC will be forced out of business.



4. This action stems from the Bus Company Defendants knowingly and intentionally
entering into an agreement with each other in order to monopolize the double-decker sightseeing
tour bus market in New York City (the "Sightseeing Tour Bus Market") in violation of the
Donnelly Act in an unreasonable restraint of competition. The purpose of this agreement is to
completely control and dominate, curtail competition, and prevent the free exercise of consumer
choice in the Sightseeing Tour Bus Market. The Bus Company Defendants now control ninety
percent of such market, if not more.

5. Most significantly, recently the Bus Company Defendants have engaged and are
continuing to engage in unfair competitive and otherwise predatory conduct in violation of the

Donnelly Act with the intent of monopolizing the major distribution channel for the sale of their

own double-decker sightseeing tour bus tickets in the Sightseeing Tour Bus Market by taking
control of and over the hotel Concierge Desk distribution channel in New York City, which
Concierge Desks, { am advised' make up the largest single source of tour ticket sales for the Bus

Company Defendants, and where the single largest source of such revenue is through Plaintiff's

high-volume sales of their double-decker sightseeing tour bus tickets at CGSC'’s forty-three hotel

Concierge Desks. If Defendants are permitted to engage in the wrongful conduct by taking over
Plaintiff"s Concierge Desks, as set forth herein, CGSC will be put out of business.

6. The Bus Company Defendants have used and are continuing to use their
monopoly and market power in one market — the Sightsecing Tour Bus Market — to impede
competition and to create a monopoly in another market — the sale of double-decker sightseeing

tour bus tickets in New York City at hotels (the "Sightseeing Tour Bus Sales Market").

! I am advised that the Bus Company Defendants also utilize, among other means, Expedia to sell their tour

bus tickets “on line” and use salespersons who individually sell tour bus tickets to tourists on street comners
throughout Manhattan.



7. The New York State Attorney General (the "Attomey General"), in a report dated
November 2, 2009 (the "NYAG's Report"), which is annexed hereto as Exhibit “A”, agrees with
Plaintiff’s assertions, and advised the United States Surface Transportation Board (the "STB")
that it believes that IBS' and City Sights' agreement creating a new consolidated entity, Twin
America, would, inter alia: (i) create an illegal monopoly; (ii) illegally restrain trade and
competition; and (iii) allow the Bus Company Defendants to obtain vertical monopolistic control
of other markets by eliminating competition in other markets, such as the Sightseeing Tour Bus
Sales Market.

8. Furthermore, the Attorney General was prescient when he asserted that the Bus
Company Defendants were conspiring to monopolize, restrain trade, and engage in anti-
competitive conduct in the Sightseeing Tour Bus Sales Market. The Attorney General’s Report
reads in relevant part:

Coordinated action by [IBS and City Sights] can also climinate competition for-

marketing with ticket selling partners, such as hotel concierges. . . . Coordinated

action may foreclose new entrants from gaining access to a network of hotel

lobby ticket counters, hotel concierges, and travel agents to sell sightseeing tours
because of volume discounts, exclusivity or lack of bargaining power.

(See Ex. A, p. 6)

9. As demonstrated below, that Defendants’ wrongful conduct has and will continue
to inflict irreparable harm upon CGSC.

10.  The Bus Company Defendants have advised CGSC that if Plaintiff informed
governmental entities about their anti-competitive and predatory conduct or in any way
interfered with the Bus Company Defendants’ plans to take control of their major distribution
channel of product and services, they would immediately stop making their tickets and services

available to Plaintiff for sale.



11, In addition, the Bus Company Defendants have, infer alia, shortened the time
period for Plaintiff to pay the Bus Company Defendants for Plaintiff’s sale of such tickets from
more than thirty days to five days; and threatened Plaintiff that if the Bus Company Defendants
did not receive Plaintiff's payment for its sightseeing tickets within five days, they would
preclude Plaintiff from selling any of their products and services, in particular, double-decker
sightseeing tour tickets.

12.  [f Plaintiff cannot sell double-decker sightseeing tour tickets, hotels will no doubt
take the position that Plaintiff is not properly servicing its guests and will then either seek to
terminate its Concierge Desk agreements or refuse to remew such agreements upon their
expiration, destroying the goodwill and relationships that Plaintiff has built up for more than the
past one hundred years.

13.  The fact is that ninety-five percent of CGSC's sales in its multi-million dollar
business in 2009 came from its hotel Concierge Desks, and with the loss of being unable to sell
double-decker sightseeing tour tickets, CGSC’s business will be destroyed, and Plaintiff will go
out of business.

14.  To further malevolently injure CGSC, the Bus Company Defendants, inter alia:
have recently reduced the commissions paid to Plaintiff for selling their double-decker
sightseeing ticket sales by over twenty-five percent.

15.  Accordingly, there is no doubt that the Bus Company Defendants will now stop
providing Plaintiff with tickets to their products and services, in particular, double-decker
sightseeing tour tickets. As a result, Plaintiff will be unable to operate its Concierge Desks in
hotels because the Bus Company Defendants hold the monopoly on double-decker sightseeing

bus tours, and if CGSC is “cutoff” from being able to sell such tickets, Plaintiff will be unable to



provide any alternative double-decker sightseeing tours to hotel guests. Double-decker
sightseeing tours are unique and the number one activity in New York City for tourists to do at
such price point. Indeed, it is also the double-decker sightseeing bus tours, because of their high
visibility throughout New York City that draws hotel guests and others to Plaintiff’s Concierge
Desks to purchase other services.

16. The Bus Company Defendants should not be permitted to change the current
terms and conditions of their products and services to Plaintiff's detriment (eliminating any
commissions Plaintiff may receive) pending a resolution of the merits of this dispute.

17.  In addition to seeking to destroy Plaintiff by threatening not to sell to Plaintiff its
products and services, the Bus Company Defendants and Highgate, the company that owns
and/or manages the Defendant Hotels where CGSC has agreements to operate Concierge Desks,
have unlawfully interfered with Plaintiff's contractual relationships with those Hotels. My
understanding is that the Bus Company Defendants, through, among other things, their direct
and/or indirect investments in Highgate and in the Hotels, and wrongful economic coercion, have
caused the Hotels to wrongfully terminate and breach Plaintiff's hotel Concierge Desk
agreements with them, many of which agreements only permit termination “for cause” (though,
as set forth more fully below, no such alleged “cause” has been alleged in those termination
letters).

18. Indeed, I have been advised that the Bus Company Defendants have begun
seeking to "steal" my employees who worked at such Hotels to join them in operating their new
business, notwithstanding non-solicitation agreements and non-compete agreements of which,

upon information and belief, the Bus Company Defendants were aware.



19.  The Bus Company Defendants are also using their economic pressure from their
monopolization of double-decker sightseeing tours and other tourist services, and, as well as I
have been advised threats, to cause and are right now in the process of causing other hotels (in
addition to the Defendant Hotels) to wrongfully cancel their hotel Concierge Desk agreements
with Plaintiff, thereby eliminating Plaintiff's Concierge Desks throughout New York City.

20.  The Bus Company Defendants have admitted that they intend on seeking to take
all of CGSC’s Concierge Desks, even though they have no experience in running such desks, and
the Bus Company Defendants have affirmatively stated that they are doing so in order to ensure
that any new tour bus competitor will have an impossible time entering the market, where the
Bus Company Defendants would control the distribution channel for tours tickets throughout
New York City hotels, and, no doubt, only sell sightseeing tickets to their companies. On the
other hand, Plaintiff is an independent company, unrelated to any sightseeing company or hotel,
and has offered and will continue to offer the services of any reputable company that provides
services which users of Concierge Desks require.

21. As a result, the Bus Company Defendants are on the verge of wiping Plaintiff off
the proverbial map and obtaining vertical, monopolistic control of the Sightseeing Tour Bus
Sales Market through their control of hotel Concierge Desks. The Bus Company Defendants
will soon own and control the largest consumer of their own product (the double-decker
sightseeing tour bus tickets in New York City) or, in other words, the largest distribution channel
for their product.

THE BUS COMPANY DEFENDANTS UNLAWFUL MONOPOLIZATION
AND RESTRAINT OF TRADE OF THE SIGHTSEEING TOUR BUS MARKET

22.  From the time of their existence through the spring of 2009, IBS and City Sights

were separate and distinct companies. In fact, through their respective trade names (Gray Line



New York (“Gray Line") and City Sights New York ("NY Sights"), IBS and City Sights were
direct and fierce competitors in the Sightsecing Tour Bus Market. Indeed, IBS and City Sights:
(i) had different price points for their respective double-decker sightseeing tour tickets in New
York City; (i) utilized different pricing packages for their customers; (iii) maintained different
bus stops; (iv) provided different information during their respective tours; (iv) used different
personnel, such as tour guides; and (v) used different buses.

23.  IBS and City Sights controlled the market share of the Sightseeing Tour Bus
Market. For many years, the double-decker sightseeing tours buses from IBS and City Sights
were the only buses that ran three out of the four major geographic routes in New York City: the
Uptown Loop; the All Around Town Loop; and the Brooklyn Loop. With respect to the
remaining geographic route, the Downtown Loop, the only other competitor to IBS and City
Sights was a company named Big-Taxi Tours — and despite the presence of Big Taxi Tours, IBS
and City Sights controls the majority of the Downtown Loop.

24, When IBS and City Sights were acting as separate and distinct entities and
competitors, I believe they controlled ninety percent, if not more of the Sightseeing Tour Bus
Market. Indeed, my observations are confirmed by the NYAG's Report, which estimated that
they control eighty-nine percent of the market.

25. No doubt, IBS and City Sights recognized that they could eliminate all
competition, dominate the entire Sightseeing Tour Bus Market, and obtain monopoly power over
the entire Sightseeing Tour Bus Market by combining their forces and respective companies.

26. Accordingly, in or about March 2009, IBS and City Sights entered into a "joint

venture” agreement and, by this agreement, formed Twin America.



27.  The Attorney General expressed his grave concern that the formation of Twin
America violates New York's antitrust laws and eliminated fair competition in the Sightseeing
Tour Bus Market by sending out subpoenas to IBS and City Sights on or about July 31, 2009 for
the production of documents relating to their antitrust and anti-competitive conduct. IBS and
City Sights responded on August 19, 2009 by making an application to the STB for control of
Twin America and asserting that the Attorney General did not have jurisdiction over them.

28.  The NYAG Report made the following points:

« IBS' and City Sights' agreement to form Twin America would strengthen their market
power to a degree that would "raise price above or reduce output, quality, service, or
innovation below what would likely prevail in the absence of {the Bus Company
Defendants’ monopoly]";

« IBS' and City Sights' agreement to form Twin America will cause "a monopoly in three
out of the four major [geographic] routes [in New York City];

*« IBS' and City Sights' agreement to form Twin America "would likely significantly
increase the barriers of entry into the [Sightseeing Tour Bus Market] by putting potential
entrants in competition with anincumbent with control of nearly 90% of the market and
with the ability to benefit from volume discounts that further enhance its competitive
position in the ‘double-decker’ market";

= "[alny cost savings, if any, would only benefit [the Bus Company Defendants’
monopoly]”;

s  The Bus Company Defendants will "strive to maximize their profits" and "would thus be
inclined to boost their profit margins by keeping any realized cost savings unless they are
faced with competitive pressure to lower prices";

= IBS'and City Sights' agreement to form Twin America may "reduc|e] the hours or wages
of Twin America's employees"; and

* IBS' and City Sights' agreement to form Twin America may "reduce[e] the number of
buses or frequency of tours. Eliminating buses or tours could decrease the adequacy of
the service since it would increase waiting time and/or lower the number of stops
available within a route™.



THE BUS COMPANY DEFENDANTS’ UNLAWFUL
ATTEMPTED MONOPOLIZATIONAND RESTRAINT OF TRADE
OF THE SIGHTSEEING TOUR BUS SALES MARKET RESULTING IN
THEIR AND HIGHGATE'S UNFAIR AND ANTI-COMPETITIVE CONDUCT
AND THE HOTEL'S WRONGFUL CANCELLATION OF THEIR AGREEMENTS
WITH PLAINTIFF AS WELL THE BUS COMPANY DEFENDANTS SEEKING
TO TERMINATE OTHER CONCIERGE DESK AGREEMENTS WITH PLAINTIFF

29.  Plaintiff leases space in forty-three hotels in New York City and operates the
Concierge Desks in these hotels, including the Hotels, pursuant to written agreements. In
furtherance of these written agreements, Plaintiff provides hotel guests and other customers with,
among other things, various sightseeing services. Such services specifically include the sale of
the Bus Company Defendants' double-decker sightseeing tour bus tickets.

30. CGSC has long-standing relationships and contracts to operate Concierge Desks
at the following forty-three hotels: Affinia Manhattan, Affinia 50, Affinia Dumont, Affinia
Shelburne, Belvedere Hotel, Courtyard By Marriott Midtown East, Courtyard By Marriott Times
Sq, Crowne Plaza Times Square, Doubletree Guest Suites Time Square, The Edison Hotel,
Embassy Suites New York, The Excelsior Hotel, Fairfield Inn, Four Points by Sheraton
Midtown Times Square, The Grand Hyatt Hotel, Hampton Inn Times Square Nerth, Hilton
Garden Inn Times Square, Hilton Garden Inn, Holiday Inn Midtown 57" St, The New York
Hilton, The Lucerne Hotel, Marriott at Brooklyn Bridge, Marriott East Side Hotel, Doubletree
Metropolitan, The Millennium Broadway, The Millennium Hilton, The Millennium UN, The
New Yorker Hotel, On the Ave Hotel, Paramount, Park Central, Hotel Pennsylvania,
Radisson Lexington, Residence Inn, The Roosevelt Hotel, Sheraton Manhattan, Sheraton New
York, Hotel 30 30, Tudor, The Waldorf Astoria, West 57% By Hilton Club, Westin Times
Square, and Wyndham Garden Inn. In addition, the Milford Plaza is also a Highgate-controlled

hotel at which Plaintiff leased a Concierge Desk, which has been closed for renovation. But for
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Defendants’ wrongful conduct, such hotel upon reopening would have entered into a new
Concierge Desk agreement with Plaintiff. Those hotels noted above in bold are the Hotels.

31.  During the time when IBS and City Sights were acting as separate and distinct
entities and competitors (prior to IBS' and City Sights' formation of Twin America), Plaintiff was
the single largest customer of IBS and City Sights through its high-volume sales of their double-
decker sightseeing tour bus tickets in New York City at Plaintiff's forty-three hotel Concierge
Desks. Plaintiff generated millions of dollars in revenues for the Bus Company Defendants from
the sale of sightseeing bus tour tickets.

32. Further, prior to IBS' and City Sights' formation of Twin America, IBS and City
Sights: (i) each paid Plaintiff an agreed upon commission on its sales of their double-decker
sightseeing tour bus tickets; and (ii) agreed that Plainti{f would have more than thirty days to
remit-to IBS and City Sights the net price (less commissions) of their double-decl;er sightseeing
tour bus tickets that Plaintiff sold.

33. During the time when IBS and City Sights were acting as separate and distinct
entities and competitors (prior to their formation of Twin America), Plaintiff, the major
distribution channel in the Sightseeing Bus Tour Sales Market for IBS' and City Sights' sales,
was able to operate its Concierge Desks at forty-three hotels in New York City in an
independent, free, open, and competitive market without any trade restrictions (concomitantly,
during this time, Plaintiff's relationship with Highgate, the Hotels and all of Plaintiff’s other
hotels where it maintained Concierge Desks was positive and mutually beneficial).

34.  No doubt, the Bus Company Defendants recognized that they could dominate and
obtain monopoly power over the Sightseeing Tour Bus Sales Market through their formation of

Twin America. The Bus Company Defendants were aware that by conspiring with each other,
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they could, inter alia, use their monopoly power in the Sightseeing Tour Bus Market to create a
monopoly in the Sightseeing Bus Tour Sales Market by taking over the major distribution
channel of their double-decker sightseeing tour bus tickets at hotel Concierge Desks throughout
New York City (including those operated by Plaintiff.)

35. By taking over control of Plaintiffs Concierge Desks, and thereby putting
Plaintiff out of business, the Bus Company Defendants would control the largest consumer of
their own product. This would increase barriers to entry into the Sightseeing Tour Bus Sales
Market by putting potential entrants in competition with an entity that would no doubt
exclusively sell the Bus Company Defendants, and which distribution channel, currently
operated by Plaintiff, sells product of companies not associated with the Bus Company
Defendants.

36. The Bus Company Defendants’ wrongful actions will no doubt result in their
fixing and raising prices for customers, hotel guests, and users of Concierge Desk services, and,
in fact, that has occurred.

37. As set forth more fully above, the Attorney General was on point when he
asserted that the Bus Company Defendants were conspiring to monopolize, restrain trade, and
engage in anti-competitive conduct in the Sightseeing Tour Bus Sales Market. (See Ex. A, p. 6)

38.  After IBS and City Sights formed Twin America, the Bus Company Defendants
conspired with each other to monopolize and illegally restrain trade in the Sightseeing Tour Bus
Sales Market by, among other things, seeking to put Plaintiff out of business.

39.  The Bus Company Defendants’ conspiracy had the following immediate effects:
(i) the Bus Company Defendants increased the price of their double-decker sightseeing tours to

consumers on its main routes by Five Dollars; (ii) the Bus Company Defendants unilaterally
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reduced Plaintiff's commission on its sales of their sightseeing double-decker tour bus tickets by
approximately twenty-five percent; (iii) the Bus Company Defendants unilaterally eliminated
commissions paid to other vendors that sold their double-decker sightseeing tour tickets; (iv) the
Bus Company Defendants revoked their agreement with Plaintiff concerning the amount of time
(more than thirty days) that Plaintiff would have to pay the purchase price (net of commissions)
for the Bus Company Defendants’ sightseeing double-decker tour bus tickets and unilaterally
made it five days; and (iv) the Bus Company Defendants threatened Plaintiff that if it did not pay
them for their double-decker sightseeing tour bus tickets within five days, IBS and City Sights
would no longer allow Plaintiff to sell their tickets.

40.  In the fall of 2009, on behalf of the Bus Company Defendants, Mark Marmustein
("Marmustein"), the president of City Sights and now the Chief Executive Officer of Twin
America, madc a series of overtures to purchase Plaintiff. Plaintiff declined, advising that it
would not accept such offer(s).

41, On or about February 19, 22, and 23, 2010, I, along with the other owners of the
Plaintiff, met with IBS' and City Sights' representatives, and were, in effect, advised that if we
did not sell Plaintiff's company to the Bus Company Defendants, they would use their economic
power to take over control of all the hotel Concierge Desks in New York City.

42. The Bus Company Defendants, through Marmulstein, informed Plaintiff that
because Plaintiff would not sell its company to the Bus Company Defendants, they were going to
take over each and every hotel Concierge Desk in the New York City, including those operated
by Plaintiff, and thereby put Plaintiff out of business.

43. 1 have been advised that the Bus Company Defendants have been and continue to

invest, either directly or indirectly, in Highgate and/or in the Hotels, as well as in other hotels in
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New York City. in order to tortiously interfere with and use such investments as unfair leverage
to cause the long-standing relationships and contracts that Plaintiff had to operate hotel
Concierge Desks to be cancelled.

44.  The Bus Company Defendants are using their economic leverage from their
monopolization of double-decker sightseeing tours and other tourist services, as well as threats,
to cause and are presently in the process; of causing other hotels to wrongfully cancel their
contracts with Plaintiff, thereby eliminating Plaintiff's Concierge Desks throughout New York
City.

45. It is self-evident that the Bus Company Defendants have entered into an
agreement and/or conspiracy with Highgate to cause the Hotels to cancel their contracts with
Plaintiff. As a result of conspiratorial efforts, the eleven Hotel Defendants have wrongfully
sought to terminate their Concierge Desk agreements entered into with Plaintiff.

46. These hotels, no doubt, must have succumbed to the strong-armed, anti-
competitive, and monopolistic tactics employed by the Bus Company Defendants and have
sought to, in breach of such contracts, wrongfully cancel their contracts with Plaintiff, all by
letters dated either February 8 or 10, 2010. On March 11, 2010, we notified Highgate and/or
each of the Hotels that we disputed their purported terminations of the Concierge Desk
agreements.

47.  Of particular interest, four of the hotels managed and/or owned by Highgate (On
The Ave Hotel, Hampton Inn Times Square North, Embassy Suites Hotel New York, and Hilton
Garden Inn Times Square) wrongfully cancelled their contracts with Plaintiff even though
termination, pursuant to the agreements, could only be "for cause." No cause, however, has been

alleged, and none could be because Plaintiff has consistently, efficiently, and successfully
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operated their Concierge Desks to this very day. (Copies of the eleven alleged termination letters
concerning the Hotels are annexed hereto as Exhibit "B".) Because the termination letters from
the above four hotels fail to state that they were terminating their agreements with Plaintiff “for
cause," it is clear to me that the restrictive and anti-competitive conduct of the Bus Company
Defendants and Highgate is the real reason for the termination letters.

48. My belief that the predatory conduct of the Bus Company Defendants caused the
Hotels to wrongfully cancel their contracts with Plaintiff is well founded: Plaintiff has been
advised by the Hotels that they have already entered into agreements with a company affiliated
with the Bus Company Defendants to operate their Concierge Desks.

49. The Bus Company Defendants indicated that they wanted to control the largest
distribution channel for the sale of sightseeing tickets; to wit, Plaintiff’s hotel Concierge Desks
(even though they admitted that they do not know how to run hotel Concierge Desks), in order to
ensconce their position in the double-decker sightseeing tour market in order to prevent any new
bus company from being able to come into the market. The Bus Company Defendants’
representatives made the following admissions:

* The Bus Company Defendants were concerned that a new player in the Sightseeing Tour
Bus Sales Market would come in and they necded to “protect” themselves;

* The Bus Company Defendants wanted to be "secure" by “locking up” Plaintiff's hotel
Concierge Desks and thereby prevent any new competitor from entering the Sightseeing
Tour Bus Sales Market;

=  Marmustein (and thereby the Bus Company Defendants) is in the process of taking over
each of the forty-three hotel Concierge Desks operated by Plaintiff in order to prevent
another competitor from entering the Sightseeing Tour Bus Sales Market;

= Marmustein (and thereby the Bus Company Defendants) had a direct and/or indirect
interest in many hotels which have long-standing relationships and contracts with
Plaintiff to operate hotels' Concierge Desks, and the Bus Company Defendants seek to
contro] at least twenty of Plaintiff's Concierge Desks by the end of 2010;
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* Marmustein (and thereby the Bus Company Defendants) “does not want to be held
hostage™ by Plaintiff, their largest customer in the Sightseeing Tour Bus Sales Market,
for fear that they might decide to do business, exclusive or otherwise, with any new tour
bus competitor that might decide to come into the Sightseeing Tour Bus Sales Market;
and

®= Marmustein (and thereby the Bus Company Defendants) seeks to own Plaintiff or take its
hotel Concierge Desks in order to control the Bus Company Defendants’ major
distribution channel for the sale of double-decker sightseeing tour bus tickets in the

Sightseeing Tour Bus Sales Market.

50. It is readily apparent that the Bus Company Defendants, if allowed to continue
their predatory, restrictive, and anti-competitive conduct, will continue to irreparably harm
Plaintiff by taking over the Concierge Desks at all of the hotels where Plaintiff has leases to
operate.

51. In sum, there can be but little doubt that Plaintiff has suffered and will continue to
suffer irreparable harm resulting from Defendants’ wrongful conduct.

52. As far as balancing of the equities, there are simply no equities tha-t favor the Bus
Company Defendants. Indeed, there have been no complaints from the Hotels that CGCS has
not provided the highest quality of service to its guests. To the extent that the Bus Company
Defendants and related entities are not restrained and enjoined from interfering and preventing
Plaintiff from selling their double-decker sightseeing tour bus tickets, Plaintiff will be harmed
due to its inability to provide full-service hotel concierge desks, and thus will lose such contracts
and go out of business, and consumers concomitantly will be injured by the Bus Company
Defendants' monopolization of the Sightseeing Tour Bus Market and Sightseeing Tour Bus Sales
Market through, among other things, increases in price and a reduced selection of tour company
choices.

53.  Inaddition, if the Bus Company Defendants and related entities are not restrained

and enjoined from interfering with the hotel Concierge Desks Plaintiff leases at forty-three hotels
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in New York City, they will vertically monopolize the distribution channel of double-decker
sightseeing tours in New York City and vendors, distributors, customers, and consumers of
double-decker sightseeing tours in New York City will not be paying competitive prices for such
tours and be deprived of an open and competitive market for such tours. The Bus Company
Defendants and related entities, however, will not be harmed if they are required to stop denying
Plaintiff access to the Sightseeing Tour Bus Sales Market; stop reducing choice; stop suppressing
and eliminating competition; and stop destroying Plaintiff's business by concomitantly
controlling the largest distribution channel for the sale of double-decker sightseeing tour bus
tickets.

54.  Moreover, if the Bus Company Defendants, Highgate and the Hotels are not
restrained and enjoined from interfering with and/or from terminating Plaintiff's Concierge Desk
agreements, they will not be harmed because, inter alia, Plaintiff has consistently, efficiently,
and successfully operated their forty-three hotel concierge desks to this very day (and,
accordingly, prices for double-decker sightseeing tours are not higher than those that would be
charged had Defendants engaged in their anti-competitive behavior).

55.  To the extent that the Bus Company Defendants, Highgate, and the Hotels are not
enjoined, Plaintiff will be harmed and fatally damaged by the elimination of its Concierge Desk
leases, along with the goodwill and relationships that Plaintiff had built up for more than the past
one hundred years.

56.  Finally, as for the likelihood of success on the merits, 1 will defer to the legal
arguments set forth in the accompanying Memorandum of Law, but there cannot be any dispute
with what the Attorney General’s position is as to the Bus Company Defendants’ wrongful

conduct. The Bus Company Defendants control ninety percent, if not more, of the double-decker
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sightseeing tour bus market in New York City. and they are in the process of vertically
controlling their largest distribution channel for the sale of their tickets, which I have been
informed constitutes a violation of the Donnelly Act and constitutes unfair competition.
CONCLUSION
57.  For the reasons set forth above, in the accompanying Affidavit of Mark A.
Berman, and in the accompanying Memorandum of Law, Plaintift requests that its application

for a temporary restraining order and preliminary injunction be granted in its entirety.

(A NG

Sworn to before me this
/[ day of March, 2010

LyierS

NOTARYPUBLIC

JANET SEIDMAN

Notary Pubfic State Ot New York
I 2.24-4705128
Quaiifi~1 in Kings Coun

Commission Expires January%h 20 / lf
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AMENDED SUMMONS AND COMPLAINT



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
CONTINENTAL GUEST SERVICES
CORPORATION,
Plaintiff,
- against -

INTERNATIONAL BUS SERVICES, INC. D/B/A
GRAY LINE NEW YORK, CITY SIGHTS TWIN,
LLC D/B/A CITY SIGHTS NEW YORK, TWIN
AMERICA, LLC, BATTERY PARK HOTEL
MANAGEMENT, LLC, HAMPTON INN TIMES
SQUARE NORTH, HILTON GARDEN INN TIMES
SQUARE, NEW YORK WEST 35™ STREET HGI,
ON THE AVE HOTEL, THE PARAMOUNT HOTEL
NEW YORK, PARK CENTRAL HOTEL (DE), LLC,
THIRTY EAST 30™ STREET OWNER, LLC, TIMES
SQUARE HOTEL OPERATING LESSEE LLC,
LEXINGTON HOTEL, LLC, W2001
METROPOLITAN HOTEL OPERATING LESSEE,
L.L.C, and HIGHGATE HOTELS, L.P.,

Defendants.

TO: THE ABOVE-NAMED DEFENDANTS:

Index No. M[ 10

Date of Filing:
March 12, 2010
AMENDED SUMMONS
S v ORR
7 ©r RS OFANGE
MAR 1 2 2010}
WU G ARED
Witk COPY FILED

YOU ARE HEREBY SUMMONED to answer the Complaint of Plaintiff in this action

and to serve a copy of your Answer on the Plaintiff's attorneys within twenty (20) days after the

service of this Summons, exclusive of the day of service (or within thirty (30) days after the

service is complete if this Summons is not personally delivered to you within the State of New

York); and in case of your failure to appear or answer, judgment will be taken against you by

default for the relief demanded in the Complaint.

In accordance with CPLR § 503(a), the basis of the venue designated is the residence of

the parties in New York County.



Dated: New York, New York
March 12, 2010

TO:

International Bus Services, Inc.
d/b/a Gray Line New York
1430 Broadway, Sth Floor
New York, New York 10036

City Sights Twin, LLC

d/b/a City Sights New York
1430 Broadway, 5th Floor
New York, New York 10036

Twin America, LLC
1430 Broadway, 5th Floor
New York, New York 10036

Highgate Hotels, L.P.
545 E. John Carpenter Freeway
Irving, Texas 75062

Battery Park Hotel Management, LLC,
102 North End Avenue
New York, New York 10281

Hampton Inn Times Square North
851 Eighth Avenue
New York, New York 10019

GANFER & SHORE, LLP
Attorneys for Plaintiff, Continental Guest
Services Corporation

By:
en’J. Shore
Mark A. Berman
Gabriel Levinson
360 Lexington Avenue
New York, New York 10017
(212) 922-9250

On The Ave Hotel
2178 Broadway
New York, New York 10024

The Paramount Hotel New York
235 West 46th Street
New York, New York 10036

Park Central Hotel (DE), LLC
870 Seventh Avenue
New York, New York 10019

Thirty East 30th Street Owner, LLC
30 East 30th Street -
New York, New York 10016

Times Square Operating Lessee LLC
1568 Broadway
New York, New York 10036

Lexington Hotel, LLC
511 Lexington Avenue
New York, New York 10017



Hilton Garden Inn Times Square
790 Eighth Avenue
New York, New York 10019

New York West 35th Street HGI
63 West 35th Street
New York, New York 10001

W2001 Metropolitan Hotel Operating Lessee,
LL.C.

569 Lexington Avenue

New York, New York 10022
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
CONTINENTAL GUEST SERVICES
CORPORATION, Index No. /10
Plaintiff,
COMPLAINT
- against -

INTERNATIONAL BUS SERVICES, INC. D/B/A
GRAY LINE NEW YORK, CITY SIGHTS TWIN,
LLC D/B/A CITY SIGHTS NEW YORK, TWIN
AMERICA, LLC, BATTERY PARK HOTEL
MANAGEMENT, LLC, HAMPTON INN TIMES
SQUARE NORTH, HILTON GARDEN INN TIMES
SQUARE, NEW YORK WEST 35™ STREET HGI,
ON THE AVE HOTEL, THE PARAMOUNT HOTEL
NEW YORK, PARK CENTRAL HOTEL (DE), LLC,
THIRTY EAST 30™ STREET OWNER, LLC, TIMES
SQUARE HOTEL OPERATING LESSEE LLC,
LEXINGTON HOTEL, LLC, W2001
METROPOLITAN HOTEL OPERATING LESSEE,
L.L.C, and HIGHGATE HOTELS, L.P,,

Defendants.

Plaintiff, Continental Guest Services Corporation ("Plaintiff" or "CGSC"), by its
undersigned attorneys, as and for its Complaint against Defendants International Bus Services,
Inc. d/b/a Gray Line New York ("IBS"), City Sights Twin, LLC d/b/a City Sights New York
(“City Sights™), Twin America, LLC (“Twin America™) (collectively, with IBS, City Sights and
Twin America, the “Bus Company Defendants™) and Battery Park Hotel Management, LLC,
Hampton Inn Times Square North, Hilton Garden Inn Times Square, New York West 35™ Street
HGI, On The Ave Hotel, The Paramount Hotel New York, Park Central Hotel (DE), LLC, Thirty
East 30" Street Owner, LLC, Times Square Hotel Operating Lessee LLC, Lexington Hotel,

LLC, and W2001 Metropolitan Hotel Operating Lessee, L.L.C. (collectively, the “Hotels™),



b e —————

Highgate Hotels, L.P. ("Highgate") (the Hotels and Highgate are collectively referred to as the
“Hotel Defendants™) (the Bus Company Defendants and the Hotel Defendants are collectively

referred to as “Defendants™), alleges as follows:

NATURE OF THE ACTION

1. Plaintiff, for over one hundred years, has been an independent, family-owned and
operated sightseeing and hospitality company located in New York City, that, among other
things, sells tickets for double-decker sightseeing tours in New York City operated by the Bus
Company Defendants through concierge, travel or tour desks (“‘Concierge Desks™) Plaintiff
leases that are located in forty-three hotels located in New York City.

2, Defendant IBS is a company that, among other things, operates double-decker
sightseeing tour buses in New York City through its trade name Gray Line New York ("Gray
Line"). Defendant City Sights is a company that similarly operates double-decker sightseeing
tour buses in New York City through its trade name City Sights New York. It is IBS, City Sigh-ts
and Twin America and all of their related entities (collectively referred to herein as the “Bus
Company Defendants™) that have engaged in a concerted plan to: (i) take over and control and
monopolize the double-decker sightseeing bus tour market in New York City; and (ii) then
vertically monopolize such market’s primary distribution channel of ticketing, which is
comprised of the hotel Concierge Desks located in hotels throughout New York City, and which
anticompetitive and unfair competition, as demonstrated below, are putting Plaintiff out of
business.

3. More specifically, IBS and City Sights have entered into an agreement among
and between each other, effectuated through their recent, joint formation of Twin America, to

completely control and dominate, curtail competition, and prevent the free exercise of choice in



the double-decker sightseeing tour bus market in New York City (the "Sightseeing Tour Bus
Market"), which they have jointly accomplished through their now combined control of ninety
percent, if not more, of such market. In addition, in order to impede competition and to create a
monopoly in another market — the sale of sightseeing tour bus tickets in New York City (the
"Sightseeing Tour Bus Sales Market"), and to prevent any new entities into the Sightseeing Tour
Bus Sales Market - the Bus Company Defendants are engaged and continue to engage in illegal
predatory conduct with the intent of monopolizing the distribution channel for the sale of their
double-decker sightseeing tour bus tickets in the Sightseeing Tour Bus Sales Market by taking
control of the hotel Concierge Desk distribution channel in New York City. Moreover, with
their horizontal control of the Sightseeing Tour Bus Market, the Bus Company Defendants have
raised prices, lowered commissions, and otherwise used their monopoly to gain financial
advantages and harm the public and companies like Plaintiff.

4, The New York State Attorney General (the "Attorney General") commenced
proceedings against the Bus Company Defendants which they sought to stop by re-registering in
Washington D.C. with the United States Surface Transportation Board (“STB™). In proceedings
before the STB, the Attorney General has asserted that the Bus Company Defendants are
engaging in antitrust violations because their control of the double-decker sightseeing tours in
New York City would, inter alia: (i) create an illegal inonopoly; (ii) illegally restrain trade and

competition; and (iii) allow the Bus Company Defendants to obtain vertical monopolistic control

of other markets by eliminating competition in other markets, such as the Sightseeing Tour Bus
Sales Market. A copy of the Attorney General’s submission to the STB, dated November 2,
2009, which is discussed in more detail below, is annexed hereto as Exhibit “A” (the “NYAG

Report”).



5. More specifically, the Attorney General in the Report states that:

[c]oordinated action by [the Bus Company Defendants] can also eliminate

competition for marketing with ticket selling partners, such as hotel

concierges. . . . Coordinated action may foreclose new entrants from gaining

access to a network of hotel lobby ticket counters, hotel concierges, and travel

agents to sell sightseeing tours because of volume discounts, exclusivity or lack of

bargaining power.

(See Ex. A, p. 6) (Emphasis added).

6. The Attorney General’s concerns about what the Bus Company Defendants would
do to eliminate competition in the Sightseeing Tour Bus Sales Market were well founded and the
Bus Company Defendants are now attempting to do exactly what the Attorney General predicted.

7. CGSC is the largest operator of hotel Concierge Desks in New York City and is,
among other things, the largest single source of ticket sales for double-decker sightseeing tours
in New York City. Upon information and belief, the Bus Company Defendants determined that
they needed to control CGSC’s concierge business, among other reasons, in order to ensure that
there would be no new entrants into the double-decker sightseeing bus tours market, since by
controlling the Concierge Desks they would be able to choose which bus company on which to
book hotel guests.

8. In furtherance of their efforts to control on which bus companies CGSC booked
its customers, the Bus Company Defendants initially attempted to purchase a forty-nine interest
in Plaintiff. When Plaintiff declined, the Bus Company Defendants advised Plaintiff that they
would use their financial interests in the Hotels to force Plaintiff out and steal its business so they
could control the hotel Concierge Desks.

9. Seceking to destroy CGSC, the Bus Company Defendants and Highgate, the entity

that owns and/or manages eleven of the forty-three hotels that have Concierge Desk agreements

with Plaintiff, have unlawfully interfered with Plaintiff's contractual relationships with such



eleven Hotels. The Bus Company Defendants, through, among other things, their direct and
indirect investments in Highgate and/or in the eleven Hotels and wrongful economic coercion,
have caused Highgate and the Hotels to wrongfully terminate Plaintiff's hotel Concierge Desk
agreements, many of which only permit termination “for cause™ (though, as set forth more fully
below, no such “cause™ has been alleged).

10.  The Hotels, through Highgate, in furtherance of the Bus Company Defendants’
wrongful and anti-competitive scheme, have notified Plaintiff that they are terminating Plaintiff’s
operation of the Concierge Desks in eleven Hotels. In many instances such purported
termination notices were in breach of the contracts between Plaintiff and the Hotels and, in all
instances, such termination notices were a result of the Bus Company Defendants’ economic
interests in Highgate and/or in the Hotels and in furtherance of the Bus Company Defendants’
scheme to steal Plaintiff’s business and control its Concierge Desks to ensure the maintenance of
the Bus Company Defendants’ monopolization of the double-decker sightseeing tour bus
business.

11. In addition to causing the termination of the eleven Hotel contracts, the Bus
Company Defendants have used their economic pressure from their monopolization of double-
decker sightseeing tours and other tourist services, as well as threats, to cause and are in the
process of secking to cause other hotels to cancel their hotel Concierge Desk agreements with
Plaintiff. Such efforts are ongoing and will continue unless enjoined by the Court.

12.  In furtherance of their efforts to steal Plaintiff’s business, the Bus Company
Defendants, as more fully discussed below, have been attempting to hire away Plaintiff’s
employees, notwithstanding non-solicitation agreements and non-compete agreements of which,

upon information and belief, the Bus Company Defendants are aware.
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13.  As a result of the above, the Bus Company Defendants are on the verge wiping
Plaintiff off the proverbial map and obtaining vertical, monopolistic control of the Sightseeing
Tour Bus Sales Market through their control of hotel Concierge Desks. The Bus Company
Defendants are seeking to scon own and control the largest consumer of their own product (the
double-decker sightseeing tour bus tickets in New York City) or, in other words, the largest
distribution channel for their product. The economic impact of the Bus Company Defendants'
conspiracy has restrained trade in the Sightseeing Tour Bus Sales Market.

14. Based on Defendants’ wrongful conduct, Plaintiff asserts claims for antitrust
violations, unfair competition, tortious interference and breach of contract The antitrust
violations assert anti-competitive conduct on the part of the Bus Company Defendants, including
a conspiracy to monopolize, an attempted monopolization, and an illegal conspiracy to restrain
trade and competition all in violation of New York's Donnelly Act, General Business Law § 340
(the “Donnelly Act”). The unfair competition claim is predicated upon the Bus Company
Defendants (and their related entities) improperly causing Highgate and/or the Hotels to
terminate Plaintiff’s Concierge Desk agreements that Plaintiff entered into, which the Hotels
have now re-leased to the Bus Company Defendants or companies related to them. Plaintiff's
tortious interference claim is based on the Bus Company Defendants' tortious and intentional
interference with the agreements Plaintiff has with the Hotels. Finally, Plaintiff alleges that the
Hotels wrongfully breached their written Concierge Desk agreements with Plaintiff,

15.  Predicated on such anti-competitive conduct, Plaintiff brings this action alleging
the following causes of action:

€3] preliminary injunctive relief to:

. restraining and enjoining the Bus Company Defendants and their
related entities and individuals from ceasing to sell their products
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(i)

(iii)
@(iv)
V)

(vi)

and services to Plaintiff and, in particular, double-decker
sightseeing tour tickets, and from changing the current terms and
conditions of the sale;

restraining and enjoining the Bus Company Defendants and their
related companies and individuals and/or Highgate and its related
entities and individuals from interfering with or causing hotels to
terminate Plaintiff’s concierge, tour or travel desk agreements with
each such hotel; and

restraining and enjoining the Hotel Defendants from terminating
Plaintiff’s concierge, tour or travel desk agreements with each such
Hotel.

permanent injunctive relief to:

restrain and enjoin the Bus Company Defendants and related
companies and individuals from monopolizing, attempting to
monopolize, and unlawfully restrain trade in the Sightseeing Tour
Bus Sales Market;

restrain and enjoin the Bus Company Defendants and related
companies and individuals from interfering and preventing
Plaintiff from selling the Bus Company Defendants’ products and
services and, in particular, double-decker sightseeing tour tickets
and otherwise restraining them from not changing the current terms
and conditions of the sale of such products and services;

restrain and enjoin the Bus Company Defendants and related
companies and individuals from interfering with hotel Concierge
Desk agreements that Plaintiff has entered into with hotels; and

restrain and enjoin the Bus Company Defendants and Highgate
from interfering with and the Hotels from terminating Plaintiff's
hotel Concierge Desk agreements in order to enter in an agreement
with the Bus Company Defendants and/or related companies
and/or individuals.

monopolization of the Sightseeing Tour Bus Market;

attempted monopolization of the Sightseeing Tour Bus Market;

attempted monopolization of the Sightseeing Tour Bus Sales Market;

unlawful restraint of trade of the Sightseeing Tour Bus Market;



(vil)  conspiracy in the unlawful restraint of trade of the Sightseeing Tour Bus Sale
Market;

(vii) common law unfair competition;

(ix) tortious interference; and

(x)  breach of contract.

THE PARTIES

16.  Plaintiff, Continental Guest Services Corporation, is a New York corporation,
authorized to do business in New York, and has its principal place of business at 1501
Broadway, New York, New York. For over one hundred years, Plaintiff has been an
independent, family-owned and operated sightsecing and hospitality company that has been
based in New York.

17. Upon information and belief, Defendant IBS is a New York domestic business
corporation, authorized to do business in New York, and has its principal place of business at
1430 Broadway, Fifth Floor, New York, New York, 10036. IBS, through its trade name Gray
Line, operating double-decker sightseeing bus tours in New York City.

18.  Upon information and belief, Defendant City Sights is a New York domestic
limited liability company, authorized to do business in New York, and has its principal place of
business at 1430 Broadway, Fifth Floor, New York, New York, 10036. City Sights, through its
trade name NY Sights, operating double-decker sightseeing bus tours in New York City.

19.  Upon information and belief, Defendant Twin America is a New York domestic
limited liability company, authorized to do business in New York, and has its principal place of
business at 1430 Broadway, Fifth Floor, New York, New York, 10036, Twin America is a “joint

venture” entered into by IBS and City Sights.
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20. Upon information and belief, Defendant Highgate is a hotel ownership and/or
management company, authorized to do business in New York, and has its principal place of
business at 545 E. John Carpenter Freeway, Irving, Texas. Upon information and belief,
Highgate owns and/or manages the eleven Hotels.

21.  Upon information and belief, Defendant Battery Park Hotel Management, LLC
(“Embassy Suites Hotel New York™) is located at 102 North End Avenue, Manhattan, New
York.

22. Upon information and belief, Defendant Hampton Inn Times Square North
(“Hampton Inn Times Square North”) is located at 851 Eighth Avenue, Manhattan, New York.

23.  Upon information and belief, Defendant Hilton Garden Inm Times Square
(“Hilton Garden Inn Times Square”) is located at 790 Eighth Avenue, New York.

24.  Upon information and belief, Defendant New York West 35™ Street HGI (“Hilton
Garden Inn*) is located at 63 West 35 Street, Manhattan, New York.

25.  Upon information and belief, Defendant On The Ave Hotel (“On The Ave Hotel™)
is located at 2178 Broadway, Manhattan, New York.

26. Upon information and belief, Defendant The Paramount Hotel New York
(“Paramount”) is located at 235 West 46™ Street, Manhattan, New York.

27.  Upon information and belief, Defendant Park Central Hotel (DE), LLC (“Park
Central”) is located at 870 Seventh Avenue, Manhattan, New York.

28.  Upon information and belief, Defendant Thirty East 30™ Street Owner, LLC

(“Hotel 30 30”) is located at 30 East 30" Street, Manhattan, New York.



29. Upon information and belief, Defendant Times Square Operating Lessee LLC
(the “Doubletree Guest Suites Times Square”), is located at 1568 Broadway, Manhattan, New
York.

30. Upon information and belief, Defendant Lexington Hotel, LLC (*Radisson
Lexington™) is located at 511 Lexington Avenue, Manhattan, New York.

31.  Upon information and belief, Defendant W2001 Metropolitan Hotel Operating
Lessee, L.L.C. (“Doubletree Metropolitan Hotel”) is located at 569 Lexington Avenue,
Manhattan, New York.

JURISDICTION AND VENUE

32.  This Court has jurisdiction over this action pursuant to CPLR §§ 301 and 302(a)
in that Plaintiff’s principal place of business is in the State of New York, IBS’s principal place of
business is in the State of New York, City Sights’s principal place of business is in the State of
New York, Twin America’s principal place of business is in the State of New York, and the acts
complained of occurred in the City and State of New York.

. 33.  Venue in the County of New York is proper pursuant to CPLR § 503 based on the
residence of the parties in New York County.

34. The New York State Office of The Attomey General has been provided prior
notice of this action.

RELEVANT MARKET

35.  The relevant market consists of the following relevant product market(s) and the
relevant geographic market.

36. The two relevant product markets in which the restraints and other anti-

competitive conduct alleged herein have had and will continue to have anti-competitive effects
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are inextricably intertwined. The first is the market for double-decker sightseeing tour buses —
the Sightseeing Tour Bus Market. Double-decker sightseeing bus tours in New York City allow
passengers to board and un-board buses at short intervals along a tour route of historical sites,
monuments, and other places of interest/sights, and allow passengers to board any bus at any
interval along the tour route for the sightseeing tour that was purchased. The second market is
the hotel Concierge Desk distribution channel for the sale of tickets to passengers for the double-
decker sightseeing tours in New York City — the Sightseeing Tour Bus Sales Market.

37.  There are significant barriers to entering the Sightseeing Tour Bus and Tour Bus
Sales Markets because of, inter alia: (i) the expense of purchasing and maintaining a fleet of
buses, let alone double-decker buses that appeal to tourists; (ii) the economies of scope and scale
in developing an efficient and wide distribution channel for the sale of sightseeing bus tour
tickets; (iii) the time, expense, and difficulties of obtaining the necessary approvals from either

the state or the municipality to operate sightseeing tours; (iv) the time and expense of finding and -

-convincing a hotel to lease its lucrative Concierge Desk at one of the finite number of hotels in

New York City and the economies of scope and scale (including the development of a reliable
and durable network of hotel Concierge Desk specialists who man such desks); (v) the inherent
difficulties of establishing a reputation in the New York sightseeing and hospitality industry, let
alone a reputation for quality and reliability; and (vi) the complexities associated with attracting
and building a customer base.

38. Both markets are inherently localized because the historical sites, monuments, and
other places of interest/sights are located in a single city, such as New York City, and the tours

emanate solely from New York City and are limited to New York City. A fortiori, the
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passengers must be visiting or located in such city in order to go on the tours to see such city's
historical sites, monuments, and other places of interest/sights.

39.  The sales of tickets for double-decker sightseeing tours are solely directed to the
city that has these historical sites, monuments, and other places of interest/sights. The primary
customers that purchase tickets to go on double-decker sightseeing tours are therefore either
tourists or locals who enjoy visiting and/or re-visiting the historical sites, monuments, and other
places of interest/sights in New York City,

40.  The relevant geographic market for the Sightseeing Tour Bus and Tour Bus Sales
Markets for the purposes of this lawsuit is New York City. The major geographic routes for the
Bus Company Defendants’ double-decker sightseeing tours buses are located in the boroughs of
New York City. They are the: (i) Downtown Loop; (ii) Uptown Loop; (iii) All Around Town
Loop; and (iv) Brooklyn Loop. The Bus Company Defendants’ double-decker sightseeing tours
buses only carry passengers in New York City, and the buses only allow pdssengers to board and
un-board at specified locations along a specified tour route in New York City. Plaintiff's sale to
and customers’ pick-up of tickets for the Bus Company Defendants’ double-decker sightseeing
tours are done at the hotel Concierge Desks only located in New York City. Due to the inherent
nature of sightseeing double-decker tours, competitors from outside this geographic area cannot

effectively compete in such New York City market.

FACTUAL ALLEGATIONS COMMON TO ALL CLAIMS

A. The Bus Company Defendants’ Unlawful Monopolization
And Restraint Of Trade Of The Sightseeing Tour Bus Market

41.  From the time of their existence through the Spring of 2009, IBS and City Sights
were separate and distinct companies. Through their respective trade names (Gray Line and NY

Sights), they were direct and fierce competitors in the Sightseeing Tour Bus Market. Indeed,
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IBS and City Sights: (i) had different price points for their respective double-decker sightseeing
tour tickets in New York City; (ii) utilized different pricing packages for their customers; (iii)
maintained different bus stops; (iv) provided different information during their respective tours;
(iv) used different personnel, such as tour guides; and (v) used different buses.

42.  Upon information and belief, as competitors, IBS and City Sights controlled the
overwhelming market share of the Sightseeing Tour Bus Market. Upon further information and
belief, for many years, the double-decker sightsecing tours buses from IBS and City Sights were
the only buses that ran three out of the four major geographic routes in New York City: the
Uptown Town Loop; the All Around Town Loop; and the Brooklyn Loop. With respect to the
remaining geographic route, the Downtown Loop, the only other competitor to IBS and City
Sights was a company named Big Taxi Tours — and despite the presence of Big Taxi Tours, upon
information and belief, IBS and City Sights controls the vast majority of the Downtown Loop.

43,  Upon information and belief, when IBS and City Sights were acting as separate
and distinct entities and competitors, the estimated market share in the Sightseeing Tour Bus
Market for each company was, respectively, a staggering 44.5% of the market. Put differently,

IBS and City Sights independently controlled approximately 89% of the Sightseeing Tour Bus

. Market (and Big Taxi Tours controlled approximately 11% of the market through its limited

participation in the Downtown Loop), which Plaintiff asserts is even higher.

44. Upon information and belief, IBS and City Sights recognized that they could
eliminate all competition, dominate the entire Sightseeing Tour Bus Market, and obtain
monopoly power over the entire Sightseeing Tour Bus Market by combining their forces and
respective companies. Upon further information and belief, IBS and City Sights were well aware

that by coming to an 'arrangement’ or a ‘reciprocal relationship of commitment' with each other,
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they could, infer alia: increase the barriers to entry into the Sightseeing Tour Bus Market by
putting potential entrants in competition with a combined entity with control of 90% of the
market, if not more; maximize their profits by fixing and/or raising prices for their customers;
increase their profits by implementing cost saving alternatives such as reducing the number of
buses and/or the frequency of tours; boost their profit margins by generally reducing output,
quality, and other services; reduce commissions paid to outside booking vendors, such as
Plaintiff, for selling IBS' and City Sights' double-decker sightseeing tours; and reduce the time
frame for outside vendors, such as Plaintiff, to pay IBS and City Sights for their sightseeing
tickets.

45, In furtherance of their anti-competitive scheme, in or about March 2009, IBS and
City Sights entered into a "joint venture" agreement and, by this agreement, formed Twin
America. IBS and City Sights, through such agreement, controlled all of the voting and
" economic rights in Twin America. Twin America began operations as a joint venture in the
Sightseeing Tour Bus Market on or about March 31, 2009.

46. IBS' and City Sights’ formation of Twin America created an improper
consolidation of market power in the Sightseeing Tour Bus Market by creating an illegal
monopoly in that market — IBS and City Sights tegether now control 90% of the market, if
not mere. Moreover, as set forth more fully below, the Bus Company Defendants’ monopoly
illegally restrains trade and competition in the Sightseeing Tour Bus Market.

47. The Attorney General expressed his grave concern that the formation of Twin
America violates New York's antitrust laws and eliminated fair competition in the Sightseeing
Tour Bus Market by sending out subpoenas to IBS and City Sights on or about July 31, 2009 for

the production of documents relating to their antitrust and anti-competitive conduct. IBS and
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City Sights responded on August 19, 2009 by making an application to the United States STB for

the registration of Twin America and asserting that the NYAG did not have jurisdiction over

them.

48.  The Attomey General in his Report advised the STB that it believed IBS' and City

Sights' control of Twin America would, inter alia: (i) create an illegal monopoly; (ii) illegally

restrain trade and competition; and (iii) allow IBS and City Sights to obtain yvertical monopolistic

control of other markets by eliminating competition in such markets, such as the Sightseeing

Tour Bus Sales Market. The NYAG's Report made the following points:

IBS' and City Sights' agreement to form Twin America would strengthen their market
power to a degree that would "raise price above or reduce output, quality, service, or
innovation below what would likely prevail in the absence of [the Bus Company
Defendants’ monopoly]";

IBS' and City Sights' agreement to form Twin America will cause "a monopoly in three
out of the four major [geographic] routes [in New York City]; .

IBS' and City Sights' agreement to form Twin America "would likely significantly
increase the barriers of entry into the [Sightseeing Tour Bus Market] by putting potential
entrants in competition with an incumbent with control of 90% of the market, if not more,
and with the ability to benefit from volume discounts that further enhance its competitive
position in the ‘double-decker’ market";

"{a]ny cost savings, if any, would only benefit [the Bus Company Defendants’]";

The Bus Company Defendants will "strive to maximize their profits” and "would thus be
inclined to boost their profit margins by keeping any realized cost savings unless they are
faced with competitive pressure to lower prices";

IBS' and City Sights' agreement to form Twin America may "reduc[e] the hours or wages
of Twin America's employees"; and

IBS’ and City Sights' agreement to form Twin America may "reduce{e] the number of
buses or frequency of tours. Eliminating buses or tours could decrease the adequacy of
the service since it would increase waiting time and/or lower the number of stops
available within a route".

(Ex. A))
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49.

The Attorney General’s assessment of IBS' and City Sights' agreement to form

Twin America was correct. In addition to illegally forming a monopoly, upon information and

belief, the Bus Company Defendants’ anti-competitive conduct has had the direct, intended, and

reasonably foreseeable effect of reducing the output of services, while increasing the cost to

consumers for same in the Sightseeing Tour Bus Market, reducing consumer welfare, and/or

transferring wealth from consumers to the Bus Company Defendants in that:

@

(i)

(iii)

(iv)

)]

50.

actual and potential competition in the Sightseeing Tour Bus Market has been,
and will continue to be limited, reduced, restrained, suppressed, and substantially
foreclosed,

instead of free, open, and competitive markets for double-decker sightseeing tours
in New York City, a monopoly has been established and will be maintained;

other double-decker sightsecing tour companies will be effectively foreclosed
form competing on the merits to the fullest extent possible in the Sightseeing Tour
Bus Market, and will be injured in their business and property;

vendors, distributors, and other customers, as well as ultimate consumers, have
paid, and will pay in the future, artificially inflated and supra-competitive prices
for double-decker sightseeing tours in New York City; and

vendors, distributors, and other customers, as well as ultimate consumers, have
been, and will be, deprived of a free, open, competitive, and unrestrained market
for double-decker sightseeing tours in New York City.

Furthermore, upon information and belief, IBS' and City Sights' formation of

Twin America has already economically impacted and illegally restrained trade and competition

in the Sightseeing Tour Bus Market by, inter alia:

@

(i)

(iii}

increasing the barriers to entry into the Sightseeing Tour Bus Market by putting
potential entrants in competition with an entity with control of 90%, if not more,
of the market;

fixing and raising the double-decker sightseeing tour prices for the Bus Company
Defendants’ customers by an average of Five Dollars per tour;

reducing the number of buses and/or the frequency of tours;
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(iv)  decreasing the overall quality of the Bus Company Defendants’ double-decker
sightseeing tours;

(v)  restricting other services formerly provided to the Bus Company Defendants'
customers on their sightseeing double-decker tours;

(vi) reducing the commissions the Bus Company Defendants paid outside vendors,
such as Plaintiff, for selling their double-decker sightseeing tours; and

(vii) reducing the time frame for outside vendors, such as Plaintiff, to pay the Bus
Company Defendants for their sightseeing tickets.

51.  Consumers in the Sightseeing Tour Bus Market have been injured by the resulting
lack of competition that other sightseeing double-decker tour companies would have provided
but for such restraint of trade and, as a result, have fewer choices for double-decker sightseeing
tours and pay more for fewer services than they would have paid had the Bus Company
Defendants not engaged in their anti-competitive behavior, and as noted above, CGSC has had
its commissions drastically reduced.

B. The Bus Company Defendants’ Unlawful Attempted Monopolization
And Restraint Of Trade Of The Sightseeing Tour Bus Sales Market
Resulting In Their And Highgate's Unfair And Anti-Competitive Conduct

And The Hotel's Wrongful Cancellation Of Their Agreements
With Plaintiff As Well As The Bus Company Defendants

_Seeking To Terminate Other Concierge Desk Agreements With Plaintiff
52.  Plaintiff leases space in forty-three hotels in New York City and operates the

Concierge Desk in these hotels seven days a week pursuant to written agreements with those
hotels, such as the Hotels. In furtherance of these written agreements, Plaintiff’ provides hotel
guests and other customers with, among other things, various sightseeing services. Such services
specifically include the sale of the Bus Company Defendants' double-decker sightseeing tour bus
tickets.

53.  Specifically, Plaintiff has long-standing relationships and agreements to operate

Concierge Desks at the following forty-three hotels: Affinia Manhattan, Affinia 50, Affinia
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Dumont, Affinia Shelburne, Belvedere Hotel, Courtyard By Marriott Midtown East, Courtyard
By Marriott Times Sq., Crowne Plaza Times Square, Doubletree Guest Suites Time Square,
The Edison Hotel, Embassy Suites New York, The Excelsior Hotel, Fairfield Inn, Four Points
by Sheraton Midtown Times Square, The Grand Hyatt Hotel, Hampton Inn Times Square
North, Hilton Garden Inn Times Square, Hilton Garden Inn, Holiday Inn Midtown 57 St,
The New York Hilton, The Lucerne Hotel, Marriott at Brooklyn Bridge, Marriott East Side
Hotel, Doubletree Metropolitan, The Millennium Broadway, The Millennium Hilton, The
Millennium UN, The New Yorker Hotel, On the Ave Hotel, Paramount, Park Central, Hotel
Pennsylvania, Radissen Lexington, Residence Inn, The Roosevelt Hotel, Sheraton Manhattan,
Sheraton New York, Hotel 30 30, Tudor, The Waldorf Astoria, West 57 By Hilton Club,
Westin Times Square, and Wyndham Garden Inn. In addition, the Milford Plaza is also a
Highgate-controlled hotel at which Plaintiff leased a Concierge Desk, which has been closed for
renovation. But for Defendants’ wrongful conduct, such hotel upon reopening would have
entered into a new Concierge Desk agreement with Plaintiff. Those hotels noted above in bold
are the Hotels.

S4.  During the time when IBS and City Sights were acting as separate and distinct
entities and competitors (prior to IBS' and City Sights' formation of Twin America), Plaintiff was
the single largest customer of IBS and City Sights through its high-volume sales of their double-
decker sightsecing tour bus tickets in New York City at Plaintiff's forty-three hotel Concierge
Desks. Plaintiff generated millions in revenues for IBS and City Sights from the sale of
sightseeing bus tour tickets.

55.  Further, prior to IBS' and City Sights' formation of Twin America, IBS and City

Sights: (i) each paid Plaintiff an agreed upon commission on its sales of their double-decker
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sightseeing tour bus tickets; and (ii) agreed that Plaintiff would have more than thirty days to
remit to IBS and City Sights the net price (less commissions) of their double-decker sightsecing
tour bus tickets that Plaintiff sold.

56.  During the time when IBS and City Sights were acting as separate and distinct
entities and competitors (prior to their formation of Twin America), Plaintiff, the major
distribution channel in the Sightseeing Bus Tour Sales Market for their sales, was able to operate
its Concierge Desks at forty-three hotels in New York City in an independent, free, open, and
competitive market without any trade restrictions (concomitantly, during this time Plaintiff's
relationship with Highgate, the Hotels and all of Plaintiff’s other hotels where it maintained
Concierge Desks was positive and mutually beneficial). Accordingly, hotel guests, users,
consumers, and Plaintiff's customers benefited and had more choices in the types and cost of
tours than they do now after the formation of Twin America.

57.  Upon information and belief, IBS and City Sights recognized that they could
dominate and obtain monopoly power over the Sightseeing Tour Bus Sales Market through their
formation of Twin America. IBS and City Sights were also well aware that by conspiring with
each other, they could, inter alia, use their monopoly power in the Sightseeing Tour Bus Market
to create a monopoly in the Sightseeing Bus Tour Sales Market by taking over the major
distribution channel of their double-decker sightseeing tour bus tickets at hotel Concierge Desks
throughout New York City (including those operated by Plaintiff). By taking over control of
Plaintiff's hotel desks, and thereby putting Plaintiff out of business, the Bus Company
Defendants would control the largest consumer of their own product. Such unlawful restraint in
trade would increase the barriers to entry into the Sightseeing Tour Bus Sales Market by putting

potential entrants in competition with an entity that would exclusively sell the Bus Company
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Defendants’ product, and which distribution channel, currently operated by Plaintiff, sells
product of companies not associated with the Bus Company Defendants, and could sell the
product of any new reputable entrants into the Sightseeing Tour Bus Sales Market.

58.  The Bus Company Defendants’ wrongful actions will no doubt result in their
further fixing and raising prices for customers, hotel guests, and users of Concierge Desk
services something that the Bus Company Defendants have already done as demonstrated above.

59. The Attorney General was prescient when he asserted that the Bus Company
Defendants were conspiring to monopolize, restrain trade, and engage in anti-competitive
conduct in the Sightseeing Tour Bus Sales Market. The NYAG's Report reads in relevant part:

Coordinated action by [the Bus Company Defendants] can also eliminate

competition for marketing with ticket selling partners, such as hotel concierges. . .

. Coordinated action may foreclose new entrants from gaining access to a network

of hotel lobby ticket counters, hotel concierges, and travel agents to sell

sightseeing tours because of volume discounts, exclusivity or lack of bargaining

power.
(See Ex. A, p. 6)

60. The Attorney General was on point again about the Bus Company Defendants
eliminating competition by controlling the “marketing” of sightseeing bus tour tickets through
the monopolization of New York City’s hotel Concierge Desks. After IBS and City Sights
formed Twin America, the Bus Company Defendants conspired with each other to monopolize
and illegally restrain trade in the Sightseeing Tour Bus Sales Market by, among other things,
seeking to put Plaintiff out of business and to take direct control of the hotel Concierge Desks
throughout New York City.

61.  The Bus Company Defendants’ conspiracy have already: (i) increased the price of

their double-decker sightseeing tours to consumers on its main routes by Five Dollars; (ii)

unilaterally reduced Plaintiff's commission on its sales of their sightseeing double-decker tour

20



bus tickets by approximately twenty-five percent; (iii) unilaterally eliminated commissions paid
to other vendors that sold their double-decker sightseeing tour tickets; (iv) revoked their
agreement with Plaintiff concerning the amount of time (more than thirty days) that Plaintiff
would have to pay the purchase price (net of commissions) for the Bus Company Defendants’
sightseeing double-decker tour bus tickets and unilaterally made it five days; and (iv) threatened
Plaintiff that if it did not pay them for their double-decker sightseeing tour bus tickets within five
days, the Bus Company Defendants would no longer allow Plaintiff to sell their tickets.

62. The Bus Company Defendants should not be permitted to change the current
terms and conditions of their products and services to Plaintiff's detriment (such as by
eliminating any commissions Plaintiff may receive).

63. The Bus Company Defendants also advised Plaintiff that if Plaintiff informed the
NYAG or any governmental entity about the Bus Company Defendants’ anti-competitive and
predatory conduct or in any way interfered with their plans to take control over their primary
distribution channel, they would immediately prevent Plaintiff from being able to sell the Bus
Company Defendants’ tickets and services.

64. If the Bus Company Defendants stop providing Plaintiff with tickets to their
services, then Plaintiff will be unable to operate its Concierge Desks in hotels because they hold
the monopoly on double-decker sightseeing bus tours and if CGSC is “cutoff” from being able to
sell such tickets, Plaintiff will be unable to provide any alternative double-decker sightseeing
tours to hotel guests. Double-decker sightseeing tours are unique and the number one activity in
New York City for tourists to do at such price point. Indeed, it is also the double-decker
sightseeing bus tours, because of their high visibility throughout New York City that draws hotel

guests and others to Plaintiff’s Concierge Desks to purchase other services. If Plaintiff cannot
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sell double-decker sightseeing tour tickets, hotels will no doubt take the position that Plaintiff is
not properly servicing its guests and will then either seek to terminate its Concierge Desk
agreements or refuse to renew such agreements upon their expiration, destroying the good will
and relationships that Plaintiff has built up for more than the past one hundred years.

65. In furtherance of their efforts to control the Sightseeing Tour Bus Sales Market,
the Bus Company Defendants initially sought to acquire a forty-nine percent interest in Plaintiff.
Beginning in the fall of 2009 and on behalf of the Bus Company Defendants, Mark Marmustein
("Marmustein"), the president of City Sights and now the Chief Executive Officer of Twin
America, made a series of overtures to purchase such interest. Plaintiff declined such overtures.

66. On or about February 19, 22, and 23, 2010, Plaintiff's representatives met with the
Bus Company Defendants’ representatives, and were, in effect, advised that if they did not sell
Plaintiff's company to the Bus Company Defendants, the Bus Company Defendants would use
their economic power to take over control of all the hotel Concierge Desks in New York City.
The Bus Company Defendants indicated that they wanted to control the largest distribution
channel for the sale of sightseeing tickets; fo wit, Plaintiff’s hotel Concierge Desks (even though
they admitted that they do not know how to run hotel Concierge Desks), in order to ensconce
their position in the double-decker sightseeing tour market in order to prevent any new bus
company from being able to come into the market. The Bus Company Defendants’
representatives made the following admissions:

s The Bus Company Defendants were concerned that a new player in the Sightseeing Tour
Bus Sales Market would come in and they needed to “protect” themselves;

*= The Bus Company Defendants wanted to be "secure" by “locking up” Plaintiff's hotel

Concierge Desks and thereby prevent any new competitor from entering the Sightseeing
Tour Bus Sales Market;
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* Marmustein (and thereby the Bus Company Defendants) is in the process of taking over
each of the forty-three hotel Concierge Desks operated by Plaintiff in order to prevent
another competitor from entering the Sightseeing Tour Bus Sales Market;

= Marmustein (and thereby the Bus Company Defendants) had a direct and/or indirect
interest in many hotels which have long-standing relationships and contracts with
Plaintiff to operate hotels' Concierge Desks, and the Bus Company Defendants seek to
control at least twenty of Plaintiff's Concierge Desks by the end of 2010;

=  Marmustein (and thereby the Bus Company Defendants) "does not want to be held
hostage” by Plaintiff, their largest customer in the Sightseeing Tour Bus Sales Market,
for fear that they might decide to do business, exclusive or otherwise, with any new tour
bus competitor that might decide to come into the Sightseeing Tour Bus Sales Market;
and

*  Marmustein (and thereby the Bus Company Defendants) seeks to own Plaintiff or take its
hotel Concierge Desks in order to control the Bus Company Defendants’ major
distribution channel for the sale of double-decker sightseeing tour bus tickets in the
Sightseeing Tour Bus Sales Market.

67. The Bus Company Defendants, through Marmustein, informed Plaintiff that
because Plaintiff would not sell its company to the Bus Company Defendants, they were going to
take over each and every hotel Concierge Desk in the New York City, including those operated
by Plaintiff, and thereby put Plaintiff out of business.

68. Upon information and belief, the Bus Company Defendants have been and
continue to invest, either directly or indirectly, in Highgate and/or in the Hotels, as well as in
other hotels in New York City, in order to use such investments as economic leverage to cause
the long-standing relationships and contracts that Plaintiff had to operate hotel Concierge Desks
to be wrongfully cancelled.

69.  Highgate's and the Hotels' newfound “arrangement” with the Bus Company
Defendants, through their direct or indirect investment in Highgate and/or in the Hotels, is
nothing short of an agreement and/or conspiracy to unlawfully restrain competition and the free

exercise of business activity in the Sightseeing Tour Bus Sales Market. The improper tying
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relationship between the Bus Company Defendants and Highgate violates the Donnelly Act as
demonstrative of Defendants’ unfair competition.

70.  Upon information and belief, in addition to causing Highgate and the Hotels to
terminate Plaintiff’s Concierge Desk contracts, the Bus Company Defendants are using their
economic leverage from their monopolization of double-decker sightseeing tours andl other
tourist services, as well as threats, to cause and are in the process of causing other hotels to
wrongfully cancel their contracts with Plaintiff, thereby eliminating Plaintiff's Concierge Desks
throughout New York City.

71.  Upon information and belief, the Bus Company Defendants have entered into an
agreement and/or conspiracy with Highgate (which controls the Hotels) and the Hotels to cause
the Hotels to cancel their contracts with Plaintiff, and through such efforts they have already
caused Highgate and the Hotels to wrongfully cancel eleven Concierge Desk agreements en;ered
into with Plaintiff. These Hotels have succumbed to the strong-armed, anti-competitive, and"
monopolistic tactics employed by the Bus Company Defendants and/or Highgate and have
sought to wrongfully cancel their contracts with Plaintiff, all by letters dated February 8, 2010.

72. On March 11, 2010, Plaintiff's counsel notified Highgate and/or each of the
Hotels that Plaintiff disputed their purported terminations of the Concierge Desk agreements.

73.  Of particular interest, four of the hotels owned and/or managed by Highgate (On
The Ave Hotel, Hampton Inn Times Square North, Embassy Suites Hotel New York and Hilton
Garden Inn Times Square) wrongfully cancelled their contracts ‘with Plaintiff even though
termination, pursuant to the agreements, could only be "for cause”. No cause, however, has been

alleged, and none could be because Plaintiff has consistently, efficiently, and successfully
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operated their Concierge Desks to this very day. (Copies of the eleven termination letters
concerning the Hotels are annexed hereto as Exhibit "B".)

74. Having caused the Hotels to cancel their Concierge Desk contracts with Plaintiff,
the Bus Company Defendants, through an affiliate, have now entered into agreements with the
Hotels to operate their Concierge Desks.

75. In furtherance of their efforts to steal Plaintiff’s business, the Bus Company
Defendants have been attempting to hire away Plaintiff’s employees, notwithstanding non-
solicitation agreements and non-compete agreements of which, upon information and belief, the
Bus Company Defendants were aware.

76. 1t is readily apparent that the Bus Company Defendants, if allowed to continue
their predatory, restrictive, and anti-competitive conduct, will continue to irreparably harm
Plaintiff by taking over the Concierge Desks at all of the hotels where-Plaintiff has leases to
operate same.

77. In addition to illegally attempting to form a monopoly, the Bus Company
Defendants’ anti-competitive conduct has the direct, intended, and reasonably foreseeable effect
of reducing the output of services provided to consumers, while increasing the cost for same in
the Sightseeing Tour Bus Sales Market, reducing consumer welfare, and/or transferring wealth
from consumers to the Bus Company Defendants in that:

@) actual and potential competition in the Sightseeing Tour Bus Sales Market has

been, and will continue to be, limited, reduced, restrained, suppressed, and substantially

foreclosed;

(i)  instead of free, open, and competitive markets for the sales of double-decker
sightseeing tours in New York City, a monopoly has been established and maintained;

(iii)  other companies that sell double-decker sightseeing tours in New York City will

be effectively foreclosed form competing on the merits to the fullest extent possible in the
Sightseeing Tour Bus Sales Market, and will be injured in their business and property;
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@v)

vendors, distributors, and other customers, as well as ultimate consumers, have

paid, and will pay in the future, artificially inflated and supra-competitive prices for
double-decker sightseeing tours in New York City; and

(vi)

vendors, distributors, and other customers, as well as ultimate consumers, have

been, and will be, deprived of a free, open, competitive, and unrestrained market for the
sale of double-decker sightseeing tours in New York City.

78.

The Bus Company Defendants’ conspiracy has and will economically impact and

illegally restrain trade and competition in the Sightseeing Tour Bus Sales Market by, inter alia:

)

(i)

(iii)

@)

™

v
(vii)

79.

increasing the barriers to enfry into the Sightseeing Tour Bus Sales Market by
putting potential entrants in competition with an entity that controls the major
distribution channel in the market;

reducing commissions paid to Plaintiff for selling the Bus Company Defendants’
double-decker sightseeing tour tickets;

eliminating commissions paid to other vendors that sell the Bus Company
Defendants’ double-decker sightseeing tour tickets;

fixing and raising prices for the Bus Company Defendants’ customers, hotel
guests, Concierge Desk users, consumers; .

seeking to take over eleven hotel Concierge Desks operated by Plaintiff with the
stated and admitted intent to take over additional hote! Concierge Desks;

decreasing the overall quality of service provided at hotel Concierge Desks; and

restricting the availability of other services formerly provided by Plaintiff to hotel
guests, Concierge Desk users, and consumers at such hotel Concierge Desks.

Moreover, CGSC and consumers in the Sightseeing Tour Bus Sales Market have

been injured by the resulting lack of competition that other companies that sell double-decker

sightseeing tours in New York City would have provided and, as a result, CGSC has had its

commissions drastically reduced and Concierge Desks eliminated and consumers have fewer

choices for purchasing double-decker sightseeing tours and pay more for fewer services than
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they would have paid had the Bus Company Defendants not engaged in their anti-competitive

behavior,

AS AND FOR A FIRST CAUSE OF ACTION

(For Permanent Injunctive Relief
Against The Bus Company Defendants And The Hotel Defendants)

80.  Plaintiff repeats and realleges all the foregoing allegations as though they were set
forth fully herein,

81.  As set forth above, Plaintiff has suffered irreparable harm and will continue to
suffer irreparable harm, which cannot be compensated with money damages, if: (i) the Bus
Company Defendants and related companies and individuals are permitted to monopolize,
attempt to monopolize, and unlawfully restrain trade in the Sightseeing Tour Bus Sales Market;
(ii) the Bus Company Defendants and the Hotel Defendants do not immediately stop their
conspiratorial, predatory, monopolistic, restrictive, and _anti-competi_tiv_e conduct of using
economic pressure and threats to cause hotels with which Plaintiff has concierge Desk Contracts
agreements to terminate them, thereby destroying Plaintiff's business and the good will and
relationships that Plaintiff has built up for more than the past onc hundred years.

82. In addition, if the Bus Company Defendants stop providing to Plaintiff its services
and products, as they have threatened to do, then Plaintiff will be unable to operate its Concierge
Desks at any of its hotels. Because the Bus Company Defendants hold the monopoly on double-
decker sightseeing bus tours, Plaintiff will be unable to provide any alternative doubie-decker
tours from another company to hotel guests, its customers or Concierge Desk users. If Plaintiff
cannot sell double-decker sightseeing tour tickets, hotels will no doubt take the position that
Plaintiff is not properly servicing its guests and will then either terminate their Concierge Desk

agreements with Plaintiff or refuse to renew such agreements upon their expiration, and enter
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into an agreement with the Bus Company Defendants and/or an affiliate, which can supply such
tickets, destroying the good will and relationships that Plaintiff has built up for more than the
past one hundred years.

83.  The above allegations demonstrate that Plaintiff will prevail on the merits of its
claims,

84.  The balancing of the equities clearly weighs in favor of Plaintiff.

85.  Plaintiff has no adequate remedy at law.

86. By reason of the foregoing, Plaintiff is entitled to permanent injunctive relief
restraining and enjoining: (i) the Bus Company Defendants and related companies and
individuals from monopolizing, attempting to monopolize, and unlawfully restrain trade in the
Sightseeing Tour Bus Sales Market; (ii) the Bus Company Defendants and related companies
and individuals from interfering and preventing Plaintiff from selling the Bus Company
Defendants’ products and services and, in particular, double-decker sightseeing tour tickets and
otherwise restraining them from not changing the current terms and conditions of the sale of such
products and services; (iii) the Bus Company Defendants and related companies and individuals
from interfering with hotel Concierge Desk agreements that Plaintiff has entered into with hotels;
and (iv) the Bus Company Defendants and Highgate from interfering with and the Hotels from
terminating Plaintiff's hotel Concierge Desk agreements in order to enter in an agreement with

the Bus Company Defendants and/or related companies and/or individuals.
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AS AND FOR A SECOND CAUSE OF ACTION

(For Monopolization Of The Sightseeing
Tour Bus Market Against The Bus Company Defendants)

87.  Plaintiff repeats and realleges all the foregoing allegations as though they were set
forth fully herein.

88.  The relevant product market is the Sightseeing Tour Bus Market as set forth in
Paragraph 36 above.

89.  The relevant geographic market is New York City as set forth in Paragraph 38
above.

90. The Bus Company Defendants possess monopoly power in the Sightseeing Tour
Bus Market.

91.  The Bus Company Defendants have willfully acquired, maintained, and exercised
monopoly power in the Sightseeing Tour Bus Market. - _

92.  The Bus Company Defendants’ anti-competitive condu;:t, as describct-i abov-c: is |
in violation of the Donnelly Act. The Bus Company Defendants have acted to acquire, maintain,
and exercise its monopoly power and, inter alia: (i) entered into a "joint venture" agreement
with each other in or about March 2009; (ii) control 90% of the Sightseeing Tour Bus Market, if
not more; (iii) increased the barriers to entry into the Sightseeing Tour Bus Market by putting
potential entrants in competition with an entity with control of 90% of the market, if not more;
(iv) fixed and raised the double-decker sightseeing tour prices for their customers by an average
of Five Dollars per tour; (v) threatened immediately to prevent Plaintiff from being able to sell
the Bus Company Defendants’ tickets and services if Plaintiff informed any governmental entity
about their anti-competitive and predatory conduct or in any way interfered with their plans to

take control] of the their major distribution channel of product; (vi) reduced the number of buses
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and/or the frequency of tours; (vii) decreased the overall quality of the Bus Company Defendants
* double-decker sightsecing tours; (viii) restricted other services formerly provided to IBS' and
City Sights' customers on the Bus Company Defendants’ sightseeing double-decker tours; (ix)
reduced the commissions the Bus Company Defendants paid outside vendors, such as Plaintiff,
for selling their double-decker sightseeing tours; (x) eliminated the commissions the Bus
Company Defendants paid other outside vendors for selling their double-decker sightseeing
tours; (xi) reduced the time frame for outside vendors, such as Plaintiff, to pay the Bus Company
Defendants for their sightseeing tickets; (xii) limited, reduced, restrained, suppressed, and
substantially foreclosed actual and potential competition in the Sightseeing Tour Bus Market;
(xiii) caused vendors, distributors, and other customers, as well as ultimate consumers to pay
artificially inflated and supra-competitive prices for double-decker sightseeing tours in New
York City; and (xiv) deprived vendors, distributors, and other customers, as well as ultimate
consumers of a free, open, competitive, and unrestrained market for double-decker sightseeing
tours in New York City.

93.  The Bus Company Defendants have excluded competitors from the Sightsecing
Tour Bus Market.

94.  There are no justifications for the Bus Company Defendants’ conduct.

95.  The Bus Company Defendants have not acquired their monopoly power through
superior product, business acumen, or historical accident.

96. The Bus Company Defendants are able to charge supra-competitive prices for

double-decker sightseeing tours in New York City as a result of their anti-competitive actions.
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97.  The Bus Company Defendants’ prices for double-decker sightseeing tours in New
York City are higher than those that would be charged had the Bus Company Defendants not
engaged in their anti-competitive behavior.

98. Denying access to the Sightseeing Tour Bus Market has reduced choice for
double-decker sightseeing tours in New York City.

99, The Bus Company Defendants acted with specific intent to monopolize the
Sightseeing Tour Bus Market.

100. The wrongful conduct described above impacted competition.

101. Consumers are being and will be injured by the Bus Company Defendants’
monopolization of the Sightseeing Tour Bus Market, which will enable the Bus Company
Defendants to charge even higher artificially inflated supra-competitive prices.

102. Plaintiff's and consumers' injuries are the types of injuries the Donnelly Act was
designed to prevent, and flow from that which make the Bus Company Defendants’ IBS' conduct
unlawful.

103. As a direct result of the Bus Company Defendants’ anti-competitive conduct,
Plaintiff has been injured and will continue to be injured in its business by, inter alia, increased
costs to operate its business, its inability to compete effectively, and by the destruction of its
business.

104. The Bus Company Defendants’ conduct has proximately caused damages to

Plaintiff in an amount to be determined at trial.

AS AND FOR A THIRD CAUSE OF ACTION

(For Attempted Monopolization Of The Sightseeing
Tour Bus Market Against The Bus Company Defendants)
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105. Plaintiff repeats and realleges all the foregoing allegations as though they were set
forth fully herein.

106. The relevant product market is the Sightseeing Tour Bus Market as set forth in
Paragraph 36 above.

107. The relevant geographic market is New York City as set forth in Paragraph 38
above.

108. The Bus Company Defendants’ anti-competitive conduct, as described above, in
violation of the Donnelly Act, is a willful attempt to acquire and exert monopoly power. The
Bus Company Defendants have excluded all competitors from lawfully competing in the
Sightseeing Tour Bus Market by and, inter alia: (i) entered into a "joint venture" agreement with
each other in or about March 2009; (ii) control 90% of the Sightseeing Tour Bus Market, if not
more; (iii) increased the barriers to entry into the Sightseeing Tour Bus Market by putting
potential entrants in competition with an entity with control of 90% of the market, if not more;
(iv) fixed and raised the double-decker sightseeing tour prices for their customers by an average
of Five Dollars per tour; (v) threatened immediately to prevent Plaintiff from being able to sell
the Bus Company Defendants’ tickets and services if Plaintiff informed any governmental entity
about their anti-competitive and predatory conduct or in any way interfered \.Nith their plans to
take control of the their major distribution channel of product; (vi) reduced the number of buses
and/or the frequency of tours; (vii) decreased the overall quality of the Bus Company Defendants
* double-decker sightseeing tours; (viii) restricted other services formerly provided to IBS' and
City Sights' customers on the Bus Company Defendants’ sightseeing double-decker tours; (ix)
reduced the commissions the Bus Company Defendants paid outside vendors, such as Plaintiff,

for selling their double-decker sightseeing tours; (x) eliminated the commissions the Bus
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Company Defendants paid other outside booking vendors for selling their double-decker
sightseeing tours; (xi) reduced the time frame for outside vendors, such as Plaintiff, to pay the
Bus Company Defendants for their sightseeing tickets; (xii) limited, reduced, restrained,
suppressed, and substantially foreclosed actual and potential competition in the Sightseeing Tour
Bus Market; (xiii) caused vendors, distributors, and other customers, as well as ultimate
consumers to pay artificially inflated and supra-competitive prices for double-decker sightseeing
tours in New York City; and (xiv) deprived vendors, distributors, and other customers, as well as
ultimate consumers of a free, open, competitive, and unrestrained market for double-decker
sightseeing tours in New York City.

109. The Bus Company Defendants have excluded competitors from the Sightseeing
Tour Bus Market.

110. There are no justifications for the Bus Company Defendants’ conduct.

111. The Bus Company Defendants have not acquired their monopoly power through
superior product, business acumen, or historical accident.

112. The Bus Company Defendants are able to charge supra-competitive prices for
double-decker sightseeing tours in New York City as a result of its anti-competitive actions.

113. The Bus Company Defendants’ prices for double-decker sightseeing tours in New
York City are higher than those that would be charged had they not engaged in their anti-
competitive behavior.

114. Denying access to the Sightseeing Tour Bus Market has reduced choice for
double-decker sightseeing tours in New York City.

115. The Bus Company Defendants acted with specific intent to monopolize the

Sightseeing Tour Bus Market.
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116. The Bus Company Defendants currently control 90%, if not more, of the
Sightseeing Tour Bus Market.

117.  Through the above described conduct, the Bus Company Defendants created a
dangerous possibility of achieving a monopoly in violation of the Donnelly Act.

118. The Bus Company Defendants’ wrongful conduct has impacted competition.

119. Consumers are being and will be injured by the Bus Company Defendants'
monopolization of the Sightseeing Tour Bus Market, which will enable them to charge even
higher artificially inflated supra-competitive prices.

120. Plaintiff's and consumers' injuries are the types of injuries the Donnelly Act was
designed to prevent, and flow from that which make the Bus Company Defendants’ conduct
unlawful.

121.  As set forth above, as a direct result of the Bus Company Defendants’ anti-
competitive conduct, Plaintiff has been injured and -will continue to be injured in-its business by,
inter alia, increased costs to operate its business, its inability to compete effectively, and by the
destruction of its business.

122. The Bus Company Defendants’ conduct has proximately caused damages to
Plaintiff in an amount to be determined at trial.

AS AND FOR A FOURTH CAUSE OF ACTION

(For Attempted Monopolization Of The Sightseeing
Tour Bus Sales Market Against The Bus Company Defendants)

123. Plaintiff repeats and realleges all the foregoing allegations as though they were set
forth fully herein.
124.  The relevant product market is the Sightseeing Tour Bus Sales Market as set forth

in Paragraph 36 above.
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125. The relevant geographic market is New York City as set forth in Paragraph 38
above.

126. The Bus Company Defendants’ anti-competitive conduct, as described above, in
violation of the Donnelly Act, is a willful attempt to acquire and exert monopoly power. The
Bus Company Defendants are excluding all competitors from lawfully competing in the
Sightseeing Tour Bus Sales Market and, inter alia: (i) entered into a "joint venture" agreement
with each other in or about March 2009; (ii) entered into a conspiracy with each other, after IBS
and City Sights formed Twin America, to monopolize and illegally restrain trade in the
Sightseeing Tour Bus Sales Market by putting Plaintiff out of business; (iii) unilaterally reduced
Plaintiff's commission on its sales of the Bus Company Defendants’ sightseeing double-decker
tour bus tickets by twenty-five percent; (iv) revoked their agreement with Plaintiff concerning
the amount of time ( more than thirty days) that Plaintiff would have to pay the Bus Company
Defendants for the-cost of their sightseeing double-decker tour bus tickets after Plaintiff's sale of
the tickets to hotel guests, Concierge Desk users, consumers, and Plaintiff's customers; (v)
threatened Plaintiff that if it did not pay the Bus Company Defendants for their sightseeing
double-decker tour bus tickets within five days of Plaintiff's receipt of same, the Bus Company
Defendants would no ionger allow Plaintiff to sell their tickets; (vi) increased the barriers to
entry into the Sightseeing Tour Bus Sales Market by putting potential entrants in competition
with an entity with control of the major distribution channel of the market; (vii) eliminated the
commissions they paid outside booking vendors, such as Plaintiff, for selling the Bus Company’
sightseeing double-decker tours; (viii) taking over eleven Concierge Desks operated by Plaintiff;
(ix) threatened immediately to prevent Plaintiff from being able to sell the Bus Company

Defendants’ tickets and services if Plaintiff informed any governmental entity about their anti-
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competitive and predatory conduct or in any way interfered with their plans to take control of the
their major distribution channel of product; (x) eliminated the commissions the Bus Company
Defendants paid other outside booking vendors for selling their double-decker sightseeing tours;
(xi) conspired to fix and/or raise prices for the Bus Company Defendants’ customers, hotel
guests, Concierge Desk users, consumers, and Plaintiff's customers at eleven Concierge Desks
operated by Plaintiff; (xii) conspired to decrease the overall quality of service provided at eleven
hotel Concierge Desks operated by Plaintiff; (xiii) conspired to restrict other services formerly
provided to hotel guests, Concierge Desk users, consumers, and Plaintiff's customers at eleven
Concierge Desks operated by Plaintiff; (xiv) limited, reduced, restrained, suppressed, and
substantially foreclosed actual and potential competition in the Sightseeing Tour Bus Sales
Market; (xv) caused vendors, distributors, and other customers, as well as ultimate consumers to
pay artificially inflated and supra-competitive prices for double-decker sightseeing tours in New
York City; and (xvi) deprived vendors, distributors, and other customers, as well- as ultimate -
consumers of a free, open, competitive, and unrestrained market for the sale of double-decker
sightseeing tours in New York City.

127. The Bus Company Defendant's conspiracy has excluded competitors from the
Sightseeing Tour Bus Sales Market.

128. There are no justifications for the Bus Company Defendants’ conspiratorial
conduct.

129. The Bus Company Defendants have not acquired their monopoly power through

superior product, business acumen, or historical accident.
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130. The Bus Company Defendants are able to sell supra-competitive tickets for
double-decker sightseeing tours in New York City as a result of their anti-competitive
conspiratorial actions.

131. The Bus Company Defendants’ prices for tickets of double-decker sightseeing
tours in New York City are higher than those that would be charged had the Bus Company
Defendants not engaged in their anti-competitive conspiratorial behavior.

132. Denying access to the Sightseeing Tour Bus Sales Market has reduced choice for
double-decker sightseeing tours in New York City.

133, The Bus Company Defendants, though their conspiracy, acted with specific intent
to monopolize the Sightsecing Tour Bus Sales Market.

134. Upon information and belief, the Bus Company Defendants currently control a
sizeable percentage of the Sightseeing Tour Bus Sales Market, and this percentage is increasing
with each day that passes.

135. Through the conspiracy described above, the Bus Company Defendants created a
dangerous possibility of achieving a monopoly in violation of the Donnelly Act.

136. The conspiracy described above impacted competition.

137. Consumers are being and will be injured by the Bus Company Defendants’
conspiracy to monopolize the Sightseeing Tour Bus Sales Market, which will enable the Bus
Company Defendants to sell even higher artificially inflated supra-competitive tickets.

138.  Plaintiff's and consumers' injuries are the types of injuries the Donnelly Act was
designed to prevent, and flow from that which make the Bus Company Defendants’ conspiracy

unlawful.
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139. As set forth above, as a direct result of the Bus Company Defendants’ anti-
competitive and unlawful conspiracy, Plaintiff has been injured and will continue to be injured in
its business by, inter alia, increased costs to operate its business, its inability to compete
effectively, and by the destruction of its business.

140. The Bus Company Defendants’ conduct has proximately caused damages to
Plaintiff in an amount to be determined at trial.

AS AND FOR A FIFTH CAUSE OF ACTION

(For Unlawful Restraint Of Trade Of The Sightseeing
Tour Bus Market Against The Bus Company Defendants)

141. Plaintiff repeats and realleges all of the foregoing allegations as though they were
set forth fully herein.

142. The relevant product market is the Sightseeing Tour Bus Market as set forth in
Paragraph 36 above.

143, The relevant geographic market is New York City as set forth in Paragraph 38
above.

144. IBS and City Sights entered into an agreement with each other in or about March
2009 to unlawfully restrain trade and eliminate competition in violation of the Donnelly Act.

145. IBS and City Sights entered info this agreement with each other to increase the
Bus Company Defendants’ market power in the Sightsecing Tour Bus Market. The Bus
Company Defendants’ conduct has unreasonably restrained trade and has had the impact of
allowing the Bus Company Defendants to raise prices and exclude competitors, thus harming
consumers who purchase double-decker sightseeing tour bus tickets in New York City.

146. The Bus Company Defendants’ anti-competitive conduct is described above. The

Bus Company Defendants, inter alia: (i) entered into a "joint venture" agreement with each
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other in or about March 2009; (ii) controlled 90% of the Sightseeing Tour Bus Market, if not
mor; (iii) increased the barriers to entry into the Sightseeing Tour Bus Market by putting
potential entrants in competition with an entity with control of 90% of the market, if not more;
(iv) fixed and raised the double-decker sightseeing tour prices for their customers by an average
of Fi;/e Dollars per tour; (v) immediately threatened to prevent Plaintiff from being able to sell
the Bus Company Defendants’ tickets and services if Plaintiff informed any governmental entity
about their anti-competitive and predatory conduct or in any way interfered with their plans to
take control of the their major distribution channel of product; (vi) reduced the number of buses
and/or the frequency of tours; (vii) decreased the overall quality of the Bus Company Defendants
* double-decker sightseeing tours; (viii) restricted other services formerly provided to IBS' and
City Sights' customers on the Bus Company Defendants’ sightseeing double-decker tours; (ix)
reduced the commissions the Bus Company Defendants paid outside booking vendors, such as
Plaintiff, for selling their double-decker sightseeing tours; (x) eliminated the commissions the
Bus Company Defendants paid other outside booking vendors for selling their double-decker
sightseeing tours; (xi) reducing the time frame for outside vendors, such as Plaintiff, to pay the
Bus Company Defendants for their sightseeing tickets; (xii) limited, reduced, restrained,
suppressed, and substantially foreclosed actual and potential competition in the Sightseeing Tour
Bus Market; (xiii) caused vendors, distributors, and other customers, as well as ultimate
consumers to pay artificially inflated and supra-competitive prices for double-decker sightseeing
tours in New York City; and (xiv) deprived vendors, distributors, and other customers, as well as
ultimate consumers of a free, open, competitive, and unrestrained market for double-decker

sightseeing tours in New York City.
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147. The Bus Company Defendants are able to charge supra-competitive prices for
double-decker sightseeing tours in New York City as a result of their anti-competitive actions.

148. The Bus Company Defendants’ prices for double-decker sightseeing tours in New
York City are higher than those that would be charged had the Bus Company Defendants not
engaged in their anti-competitive behavior.

149. Denying access to the Sightseeing Tour Bus Market has reduced choice for
double-decker sightseeing tours in New York City.

150. The Bus Company Defendants’ restraints on Plaintiff and other competitors serve
no purpose than to increase costs of operation and to impede their ability to compete effectively.

151. The Bus Company Defendants’ restraints serve no legitimate business reason and
have no pro-competitive benefits.

152. The agreement by and between the Bus Company Defendants has had the effect

-of suppressing and eliminating competition in the Sightseeing Tour Bus Market, and these

effects are not de minimus or minute, but substantial and significant.

153. As set forth above, the agreement by and between the Bus Company Defendants
to inhibit, reduce, and eliminate competition has affected and continues to affect the Sightseeing
Tour Bus Market.

154. Consumers are being and will be injured by the Bus Company Defendants' illegal
restraint of the Sightseeing Tour Bus Market, which will enable the Bus Company Defendants to
charge even higher artificially inflated supra-competitive prices.

155. Plaintiff's and consumers' injuries are the types of injuries the Donnelly Act was
designed to prevent, and flow from that which make the Bus Company Defendants‘ conduct

unlawful.
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156. As set forth above, as a direct result of the Bus Company Defendants’ anti-
competitive conduct, Plaintiff has been injured and will continue to be injured in its business by,
inter alia, increased costs to operate its business, its inability to compete effectively, and by the
destruction of its business,

157. The Bus Company Defendants’ conduct has proximately caused damages to
Plaintiff in an amount to be determined at trial.

AS AND FOR A SIXTH CAUSE OF ACTION

(For Conspiracy In The Unlawful Restraint Of Trade Of The
Sightseeing Tour Bus Sales Market Against The Bus Company Defendants)

158. Plaintiff repeats and realleges all the foregoing allegations as though they were set
forth fully herein.

159. The relevant product market is the Sightseeing Tour Bus Sales Market as set forth
in Paragraph 36 above. )

160. The relevant geographic market is New York City as set forth in Paragraph 38
above.

161. The Bus Company Defendants entered into a conspiracy with each other to
unlawfully restrain trade and eliminate competition in violation of the Donnelly Act.

162. The Bus Company Defendants entered into this conspiracy with each other to
increase the Bus Company Defendants’ market power in the Sightseeing Tour Bus Sales Market.
The Bus Company Defendant;’ conduct has unreasonably restrained trade and has had the
impact of allowing the Bus Company Defendants to control their ticket sales and exclude
competitors, thus harming Plaintiff, other competitors, and consumers who purchase double-

decker sightseeing tour bus tickets in New York City.
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163. The Bus Company Defendants’ anti-competitive conspiratorial conduct is
described above. The Bus Company Defendants, infer alia: (i) entered into a "joint venture"
agreement with each other in or about March 2009; (ii) entered into a conspiracy with each other,
after IBS and City Sights formed Twin America, to monopolize and illegally restrain trade in the
Sightseeing Tour Bus Sales Market by putting Plaintiff out of business; (iii) unilaterally reduced
Plaintiff's commission on its sales of the Bus Company Defendants’ sightseeing double-decker
tour bus tickets by twenty-five percent; (iv) revoked their agreement with Plaintiff concerning
the amount of time (more than thirty days) that Plaintiff would have to pay the Bus Company
Defendants for the cost of their sightseeing double-decker tour bus tickets after Plaintiff's sale of
the tickets to hotel guests, Concierge Desk users, consumers, and Plaintiff's customers; (v)
threatened Plaintiff that if it did not pay the Bus Company Defendants for their sightseeing

double-decker tour bus tickets within five days of Plaintiff's receipt of same, the Bus Company

'Defendants would no longer allow Plaintiff to sell their tickets; (vi) increased the barriers to

entry into the Sightseeing Tour Bus Sales Market by putting potential entrants in competition
with an entity with control of the major distribution channel of the market; (vii) eliminated the
commissions they paid outside booking vendors, such as Plaintiff, for selling the Bus Company’
sightseeing double-decker tours; (viii) conspired to take over eleven Concierge Desks operated
by Plaintiff; (ix) immediately threatened to prevent Plaintiff from being able to sell the Bus
Company Defendants’ tickets and services if Plaintiff informed any governmental entity about
their anti-competitive and predatory conduct or in any way interfered with their plans to take
control of the their major distribution channel of product; (x) eliminated the commissions the
Bus Company Defendants paid other outside vendors for selling their double-decker sightseeing

tours; (xi) conspired to fix and/or raise prices for the Bus Company Defendants’ customers, hotel
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guests, Concierge Desk users, consumers, and Plaintiff's customers at eleven Concierge Desks
operated by Plaintiff; (xii) conspired to decrease the overall quality of service provided at eleven
hotel Concierge Desks operated by Plaintiff;, (xiii) conspired to restrict other services formerly
provided to hotel guests, Concierge Desk users, consumers, and Plaintiff's customers at eleven
Concierge Desks operated by Plaintiff; (xiv) limited, reduced, restrained, suppressed, and
substantially foreclosed actual and potential competition in the Sightseeing Tour Bus Sales
Market; (xv) caused vendors, distributors, and other customers, as well as ultimate consumers to
pay artificially inflated and supra-competitive prices for double-decker sightseeing tours in New
York City; and (xvi) deprived vendors, distributors, and other customers, as well as ultimate
consumers of a free, open, competitive, and unrestrained market for the sale of double-decker
sightseeing tours in New York City.

164. The Bus Company Defendants are able to charge supra-competitive prices for
double-decker sightseeing tours in New' York City as a result of their anti-competitive
conspiracy.

165. The Bus Company Defendants’ prices for double-decker sightseeing tours in New
York City are higher than those that would be charged had IBS and City Sights not engaged in
their anti-competitive conspiracy.

166. Denying access to the Sightseeing Tour Bus Sales Market has reduced choice for
other vendors of double-decker sightseeing tours in New York City.

167. The Bus Company Defendants’ restraints, through their conspiracy, on Plaintiff
and other competitors serve no purpose than to increase costs of operation and to impede their

ability to compete effectively.
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168. The Bus Company Defendants’ restraints serve no legitimate business reason and
have no pro-competitive benefits.

169. The conspiracy by and between the Bus Company Defendants has had the effect
of suppressing and eliminating competitign in the Sightseeing Tour Bus Sales Market, and these
effects are not de minimus or minute but substantial and significant.

170. The conspiracy by and between the Bus Company Defendants to inhibit, reduce,
and eliminate competition has affected and continues to affect the Sightseeing Tour Bus Sales
Market, as described above.

171. Consumers are being and will be injured by the Bus Company Defendants’ illegal
resiraint of the Sightseeing Tour Bus Sales Market, which will enable the Bus Company
Defendants to further ensconce their position in the double-decker sightseeing tour market by
concomitantly controlling the largest distribution channel for the sale of sightseeing tickets; fo
wit, Plaintiff*s hotel Concierge Desks.

172, Plaintiff's and consumers' injuries are the types of injuries the Donnelly Act was
designed to prevent, and flow from that which make the Bus Company Defendants’ conduct
unlawful.

173. As set forth above, as a direct result of the Bus Company Defendants’ anti-
competitive conspiracy, Plaintiff has been injured and will continue to be injured in its business
by, inter alia, increased costs to operate its business, its inability to compete effectively, and by
the destruction of its business.

174. The Bus Company Defendants’ conspiracy has proximately caused damages to

Plaintiff in an amount to be determined at trial.
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AS AND FOR A SEVENTH CAUSE OF ACTION

(For Common Law Unfair Competition
Against The Bus Company Defendants And The Hotel Defendants)

175. Plaintiff repeats and realleges all of the foregoing allegations as though they were
set forth fully herein.

176. The relevant product markets are the Sightseeing Tour Bus Market and the
Sightseeing Tour Bus Sales Market as set forth in Paragraph 36 above.

177. The relevant geographic market is New York City as set forth in Paragraph 38
above.

178. The Bus Company Defendants entered into an agreement with each other in
March 2009 and entered into a conspiracy with each other to unlawfully restrain trade, to restrain

competition and the free exercise of a business activity, and to and engage in unfair and anti-

competitive conduct.

179. The Bus Com.pany Defendants entered into this agreement and conspiracy to
restrain competition and the free exercise of business activity as well as to increase the Bus
Company Defendants’ market power in the Sightseeing Tour Bus Market and the Sightseeing
Tour Bus Sales Market.

180. Upon information and belief, the Bus Company Defendants thereafter entered into
an agreement and/or conspiracy with Hotel Defendants to unlawfully restrain trade, to restrain
competition and the free exercise of a business activity, and to and engage in unfair and anti-
competitive conduct, in violation of the Donnelly Act.

181. The Bus Company Defendants and the Hotel Defendants entered into this

agreement and/or conspiracy to restrain competition and the free exercise of business activity as
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well as to increase the Bus Company Defendants® market power in the Sightseeing Tour Bus
Sales Market.

182. The conduct of the Bus Company Defendants and the Hotel Defendants has
unreasonably restrained competition and the free exercise of business activity and has had the
impact of allowing the Bus Company Defendants to raise prices and exclude competitors, thus
harming: (i) Plaintiff, who sells double-decker sightseeing tour bus tickets in the Sightseeing
Tour Bus Sales Market; and (ii) consumers, who purchase double-decker sightseeing tour bus
tickets in the Sightseeing Tour Bus Market.

183. The Bus Company Defendants’ and the Hotel Defendants’ unlawful restraint of
competition and the free exercise of business activities in the Sightsecing Tour Bus Market
and/or the Sightseeing Tour Bus Sales Market are described above. Among other things: (i) the
Bus Company Defendants entered into a "joint venture" agreement with each other in or about
March 2009; (ii) the Bus Company Defendants entered into a conspiracy with each other, after
IBS and City Sights formed Twin America, to illegally restrain competition and the free exercise
of business activities in the Sightseeing Tour Bus Market and the Sightseeing Tour Bus Sales
Market by, inter alia, putting Plaintiff out of business; (iii) the Bus Company Defendants and the
Hotel Defendants thereafter entered into an agreement andfor conspiracy with each other to
illegally restrain competition and the free exercise of business activities in the Sightseeing Tour
Bus Sales Market by, inter alia, putting Plaintiff out of busine'ss; (iv) the Bus Company
Defendants unilaterally reduced Plaintiff's commission on its sales of their sightseeing double-
decker tour bus tickets by twenty-five percent; (iv) the Bus Company Defendants revoked their
agreement with Plaintiff concerning the amount of time (more than thirty days) that Plaintiff

would have to pay them for the cost of their sightseeing double-decker tour bus tickets after
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Plaintiff's sale of the tickets to hotel guests, Concierge Desk users, consumers, and Plaintiff's
customers; (v) the Bus Company Defendants and Highgate wrongfully caused the Hotels to
wrongfully cancel their written agreements with Plaintiff to permit Plaintiff to operate the
Concierge Desks at the hotels owned by the Hotels; (vi) the Bus Company Defendants threatened
Plaintiff that if it did not pay them for their sightseeing double-decker tour bus tickets within five
days of Plaintiff's receipt of same, they would no longer allow Plaintiff to sell their tickets; (vii)
the Bus Company Defendants and the Hotel Defendants increased the barriers to entry into the
Sightseeing Tour Bus Sales Market by putting potential entrants in competition with an entity
with control of the major distribution channel of the market; (viii) the Bus Company Defendants
increased the barriers to entry into the Sightseeing Tour Bus Market by putting potential entrants
in competition with an entity with control of 90% of the market, if not more; (ix) the Bus
Company Defendants eliminated the commissions they paid outside booking vendors, such as
Plaintiff, for selling their sightseeing double-decker tours; (x) the Bus Company Defendants have’
taken over eleven Concierge Desks operated by Plaintiff; (xi) the Bus Company Defendants
threatened immediately to prevent Plaintiff from being able to sell their tickets and services if
Plaintiff informed any governmental entity about their anti-competitive and predatory conduct or
in any way interfered with their plans to take channel of the their major distribution channel of
product; (xii) the Bus Company Defendants eliminated the commissions they paid other outside
booking vendors for selling their double-decker sightseeing tours; (xiii) the Bus Company
Defendants has conspired to fix and/or raise prices for their customers, hotel guests, Concierge
Desk users, consumers, and Plaintiff's customers at eleven Concierge Desks operated by
Plaintiff; (xiv) the Bus Company Defendants fixed and/or raised the double-decker sightseeing

tour prices for their customers by an average of Five Dollars per tour; (xv) the Bus Company
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Defendants reduced the number of buses and/or frequency of tours; (xvi) the Bus Company
Defendants decreased the overall quality of their double-decker sightseeing tours; (xvii) the Bus
Company Defendants restricted other services formerly provided to their customers on their
double-decker sightseeing tours; (xviii) the Bus Company Defendants have conspired to decrease
the overall quality of service provided at eleven hotel Concierge Desks operated by Plaintiff;
(xix) the Bus Company Defendants have conspired to restrict other services formerly provided to
hotel guests, Concierge Desk users, consumers, and Plaintiff's customers at eleven Concierge
Desks operated by Plaintiff; (xx) the Bus Company Defendants and the Hotel Defendants
limited, reduced, restrained, suppressed, and substantially foreclosed actual and potential
competition in the Sightseeing Tour Bus Sales Market and/or the Sightseeing Tour Bus Sales
Market; (xxi) the Bus Company Defendants and the Hotel Defendants caused vendors,
distributors, and other customers, as well as ultimate consumers to pay artificially inflated and
supra-competitive prices for double-decker sightseeing tours in New York City; and (xxii) the
Bus Company Defendants and the Hotel Defendants deprived vendors, distributors, and other
customers, as well as ultimate consumers of a free, open, competitive, and unrestrained market
for the purchase and sale of double-decker sightseeing tours in New York City

184. In addition, the Bus Company Defendants engaged in unfair competition to steal
Plaintiff’s business by improperly seeking to hire way former employees of CGSC,
notwithstanding non-solicitation agreements and non-compete agreements of which the Bus
Company Defendants were aware.

185. The Bus Company Defendants are able to charge supra-competitive prices and

exclude competition for double-decker sightseeing tours in New York City as a result of their
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restraint of competition and the free exercise of business activities as well as their unfair and
anti-competitive conduct and/or conspiracy.

186. The Bus Company Defendants’ prices for double-decker sightseeing tours in New
York City are higher than those that would be charged had the Bus Company Defendants and the
Hotel Defendants not engaged in their anti-competitive conduct, agreements and/or conspiracy.

187. The Bus Company Defendants’ and the Hotel Defendants’ denial of access to the
Sightseeing Tour Bus Market and/or the Sightseeing Tour Bus Sales Market has reduced choice
for purchasers, Plaintiff, and other vendors of double-decker sightseeing tours in New York City.

188. The Bus Company Defendants’ and the Hotel Defendants’ restraint of
competition and the free exercise of business activities as well as their unfair and anti-
competitive conduct, through their agreements and/or conspiracies, on Plaintiff and other
competitors serve no purpose than to increase costs of operation and to impede their ability to
compete ef'fectively.

189. The Bus Company Defendants’ and the Hotel Defendants’ restraint of
competition and the free exercise of business activities as well as their unfair and anti-
competitive conduct and/or conspiracy serve no legitimate business reason and have no pro-
competitive benefits.

190. The agreements and/or conspiracies between and/or among the Bus Company
Defendants and the Hotel Defendants has had the effect of suppressing and eliminating
competition in the Sightseeing Tour Bus Market and/or Sightseeing Tour Bus Sales Market, and
these effects are not de minimus or minute but substantial and significant.

191. The agreements and/or conspiracies between and/or among the Bus Company

Defendants and the Hotel Defendants to inhibit, reduce, and eliminate competition has affected
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and continues to affect the Sightseeing Tour Bus Market and/or the Sightseeing Tour Bus Sales
Market, as described above.

192. Consumers are being and will be injured by the Bus Company Defendants’ and
the Hotel Defendants’ illegal restraint of competition and the free exercise of business activities
as well as their unfair and anti-competitive conduct in the Sightseeing Tour Bus Market and/or
the Sightseeing Tour Bus Sales Market, which will enable the Bus Company Defendants to
further ensconce their position in these markets by concomitantly controlling the largest
distribution channel for the sale of sightseeing tickets; to wit, Plaintiff’s hotel Concierge Desks.

193.  As set forth above, as a direct result of the Bus Company Defendants’ and the
Hotel Defendants’ unfair and anti-competitive agreements and/or conspiracies, Plaintiff has been
injured and will continue to be injured in its business by, inter alia, increased costs to operate its
business, its inability to compete effectively, and by the destruction of its business.

194. The Bus Company Defendants’ and the Hotel Defendants’ agreements and/or
conspiracies have proximately caused damages to Plaintiff in an amount to be determined at trial.
AS AND FOR A EIGHTH CAUSE OF ACTION
(For Tortious Interference Against the Bus Company Defendants)

195. Plaintiff repeats and realleges all of the foregoing allegations as though they were
set forth fully herein,

196. Plaintiff has and had a contractual relationship with the Hotels wherein Plaintiff
leases Concierge Desks in the eleven Hotels in order to, inter alia, sell tickets to the Bus
Company Defendants’ double-decker sightseeing bus tours.

197.  Upon information and belief, the Bus Company Defendants have entered into an

agreement and/or conspiracy between and/or among each other, knowing of the Hotel’s
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agreements with Plaintiff, to cause the Hotels to terminate such agreements in breach of the
terms therein.

198. Upon information and belief, the Bus Company Defendants’ efforts have already
caused the Hotels to intentionally and wrongfully terminate their Concierge Desk agreements
entered into with Plaintiff. These hotels have succumbed to the strong-armed, anti-competitive,
and monopolistic tactics employed by the Bus Company Defendants, either independently or
through Highgate, and have sought to wrongfully intentionally terminate their contracts with
Plaintiff, all by letters dated February 8, 2010.

199. Of particular interest, four of the hotels owned and/or managed by Highgate (On
The Ave Hotel, Hampton Inn Times Square North, Embassy Suites Hotel New York and Hilton
Garden Inn Times Square) wrongfully cancelled their contracts with Plaintiff even though
termination could only be "for cause”. No cause, however, has been alleged, and none could be
because Plaintiff has consistently, efficiently; and successfully operated their Concierge Desks to
this very day. (See Ex. B)

200. Moreover, the Hotels have re-leased their Concierge Desks to the Bus Company
Defendants and/or their affiliates.

201. The conduct of the Bus Company Defendants constituted a wrongful interference
with Plaintiff's actual contractual and business relationships with the Hotels through the use of
wrongful and unfair means.

202. By reason of the foregoing, Plaintiff has been damaged in an amount to be
determined at trial.

203. In addition, because the Bus Company Defendant’s conduct were undertaken

willfully and with a high degree of moral culpability, the Bus Company Defendants and
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Highgate should be ordered to pay Plaintiff punitive or exemplary damages, in an amount to be
determined at trial.
AS AND FOR A NINTH CAUSE OF ACTION
(For Breach of Contract Against The Hotels)
204. Plaintiff repeats and realleges all of the foregoing allegations as though they were
set forth fully herein.
205. Plaintiff has been damaged in that the Hotels have breached their written
agreements with Plaintiff, which Plaintiff duly performed under by, inter alia:
= wrongfully terminating their agreements with Plaintiff; and

= wrongfully entering into agreements with companies affiliated with the Bus Company
Defendants for them to operate the Hotels’ eleven hotel Concierge Desks.

206. As a matter of law, every contract and agreement, including but not limited to the
written agreements between the ﬁotels and Plaintiff, has an impli'ed covenant of good faith and
fair dealing.

207. Plaintiff has duly performed the obligations to be performed by it pursuant to its
written agreements with the Hotels.

208. Plaintiff has suffered actual injury and will continue to suffer damages as a direct
result of the Hotels' breaches of their contractual obligations and their breach of the implied
covenant of good faith and fair dealing to Plaintiff,

209. By reason of the foregoing, Plaintiff has been damaged in an amount to be

determined at trial.

WHEREFORE, Plaintiff requests that judgment be entered as follows:

(a) On the First Cause of Action against the Defendants awarding Plaintiff
permanent injunctive relief to:
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¢))] restrain and enjoin: restrain and enjoin the Bus Company
Defendants and related companies and individuals from monopolizing, attempting
to monopolize, and unlawfully restrain trade in the Sightseeing Tour Bus Sales
Market;
(2) restrain and enjoin the Bus Company Defendants and related
companies and individuals from interfering and preventing Plaintiff from selling
the Bus Company Defendants’ products and services and, in particular, double-
decker sightseeing tour tickets and otherwise restraining them from not changing
the current terms and conditions of the sale of such products and services;
(3)  restrain and enjoin the Bus Company Defendants and related
companies and individuals from interfering with hotel Concierge Desk agreements
that Plaintiff has entered into with hotels; and
(4) restrain and enjoin the Bus Company Defendants and Highgate
from interfering with and the Hotels from terminating Plaintiff's hotel Concierge
Desk agreements in order to enter in an agreement with the Bus Company
Defendants and/or related companies and/or individuals.
) On the Second Cause of Action against the Bus Company Defendants, awarding
Plaintiff compensatory damages in an amount to be determined at trial;
(c) On the Third Cause of Action against the Bus Company Defendants, awarding
Plaintiff compensatory damages in an amount to be determined at trial;
(d)  On the Fourth Cause of Action against the Bus Company Defendants, awarding
Plaintiff compensatory damages in an amount to be determined at trial;
()  On the Fifth Cause of Action against the Bus Company Defendants, awarding
Plaintiff compensatory damages in an amount to be determined at trial;
(€3] On the Sixth Cause of Action against the Bus Company Defendants, awarding
Plaintiff compensatory damages in an amount to be determined at trial;

(g0 On the Seventh Cause of Action against the Defendants, awarding Plaintiff

compensatory damages in an amount to be determined at trial;

53



(h)  On the Eighth Cause of Action against the Bus Company Defendants, awarding
Plaintiff compensatory and punitive damages in an amount to be determined at trial,;

@ On the Ninth Cause of Action against the Hotels, awarding Plaintiff compensatory
damages in an amount to be determined at trial;

£)) Awarding Plaintiff treble damages as provided by law;

(k)  Awarding Plaintiff its reasonable costs, disbursements, and attorneys’ fees of this
action as provided by law; and

)] Granting such other and further relief as the Court deems just and proper.

Dated: New York, New York
March 12, 2010

GANFER & SHORE, LLP
Attorneys for Plgi

By:

Steven J. Shore ) 4
Mark A. Berman
Gabriel Levinson

360 Lexington Avenue, 14th Floor

New York, New York 10017

(212) 922-9250
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BEFORE THE
SURFACE TRANSPORTAION BOARD

STB Docket No. MC-F-21035

STAGECOACH GROUP PLC AND COACH USA, INC., ET AL, —
ACQUISITION OF CONTROL-TWIN AMERICA, LLC

COMMENT OF THE STATE OF NEW YORK

The State of New York ("NYSAG") respectfully submits the following comments to the
Surface Transportation Board ("STB") in connection with the above captioned STB Docket No,
MC-F-21035 ("Application"). By decision and order dated September 15, 2009 ("Decision"), the
STB did not grant applicants tentative authority under 49 CFR 1182.4(b) and instead instituted a
proceeding to address certain matters and to determine the merits of the parties application.

The NYSAG currently has an open antitrust investigation concerning Twin America,
LLC and its formation. That investigation is ongoing so our comments are made using publicly
available information and the parties’ Application to the STB. Nevertheless, commenting on
certain key issues may be beneficial in addressing certain matters and determining the merits of
the application.

The NYSAG submits these comments to emphasize the competitive importance to New
York, its consumers and tourists visiting New York City. We urge the STB to take a particularly
close look at the Application of the parties to ensure that there is fair competition for sightseeing
tours of New York City by double-decher buses and to the integrity of the STB application
process.

BACKGROUND

The New York State Attorney General subpoenaed Stagecoach Group plc and Coach
USA, Inc. on July 31, 2009. City Sights LLC, City Sights Twin LLC, and Twin America, LLC
("Twin America™) were subpoenaed on August 3, 2009.

The subpocnas concerned a “joint venture” agreement entered into by International Bus
Services, Inc. ("IBS"), a subsidiary of Coach USA, Inc. ("Coach USA™) and City Sights Twin,
LLC ("City Sights Twin") in March, 2009 for the fonnation of Twin America, LLC ("Twin
America™). We believe the joint venture concerned the parties' respective business of a
sightseeing hop-on/hop-off tour primarily by double-decker and other vehicles in the § boroughs
of New York City. Twin America, LLC began operations as a joint venture on March 31, 2009.

After we issued subpoenas 10 the parties, the partics made an application to the STB on
August 19, 2009, about 4%2 months after the joint venture began, for controt of Twin America



under 49 U.S.C. § 14303 ("Application™). Also afier our subpoenas, on August 10, 2009, Twin
America applied to the Federal Motor Carrier Safety Administration ("FMCSA") for appropriate
operating authority to become a regulated motor carrier.

We met with the parties on August 19, 2009,' the same day the parties filed their
Application to the STB. The parties asserted that they believed the NYSAG did not have
jurisdiction over the parties and we disagreed. Without waiving jurisdiction, the parties and the
NYSAG agreed to a voluntary production of documents. The parties are currently in the initial
stages of voluntarily producing documents to us.

On August 27, 2009, the NYSAG filed its Notice of Intent to Participate in this STB
proceeding as a party of record to receive any filings by the parties. This was dore without
conceding the NYSAG's jurisdiction over the parties.

ANTITRUS NCERNS

In the view of the NYSAG, the Application to control Twin America by two direct
competitors of tour guided sightseeing tours by hop-on/hop-off double-decker buses in New York
City raises significant competitive concerns, The NYSAG makes these comments without
passing judgment as to the legality of Twin America, LLC at this time.

a. Approval of the Application Weould Strengthen Market Power and Create a
Monopolist in Major Routes

Market shares determine the likelihood that a joint control agreement will create or -
increase market power or facilitate its exercise. “The creation, increase, or facilitation of market
power will likely increase the ability and incentive profitably 1o raise price above or reduce
output, quality, service, or ingovation below what likely would prevail in the absence of the
relevant agreement.” (see Antitrust Guidelines for Collaborations Among Competitors). To
assess the impact on market power of the Application filed on August 19, 2009, it is necessary to
go back and examine the change in market shares that occurred before and afier the parties
entered into the joint venture agreement in March, 2009. It is necessary to look back because the
Jjoint venture agreement in March, 2009, resulted in a major consolidation of market power in at
least one of the primary product segment markets in which Twin America operates. Hence, this
raises potential antitrust issues, and the STB's approvat of the Application would have the effect
of exempting the applicants from both state and federal antitrust law under 49 U.S.C. § 14303.

The starting point for estimating market share is identifying the relevant markets. Twin
America was formed by (i) IBS, which is associated with both Stagecoach plc and Coach USA,
and (ii) City Sights.? IBS was operating under the trade name Gray Line New York (“Gray

! After several postponements by the parties, we were finally able to schedule a meeting for August 19,
2009. To our great surprise, the parties informed us during our initial meeting that they were making a
filing to the STB for the acquisition of Twin America, LLC that same day.

? For purposes of this discussion, we will cali City Sights LLC and City Sights Twin as "City Sights"
because "Twin Americs wes formed in March 2009 in recognition of the fact that IBS and CitySights LLC,
the previous operator of transportation services now provided by City Sights Twin..." {Application, pg.
10).



Line™) before entering into the joint agreement. Both Gray Line and City Sights provided and
competed on various transportation and tour services. Tour services included double-decker
buses and other vehicles before the parties entered into the joint venture agreement.

Both IBS and City Sights served various product segment markets instead of one product
market that includes all transportation and tour services. For example, the market for the hop-
on/hop-off double-decker tour bus business segment is not the same kind of bus business segment
as carrying passengers from New York City to Washington, DC or Boston, MA. The sightseeing
double-decker tour buses allow passengers to board and un-board (hop-enshop-off) the buses at
short intervals along a tour route and allow ticketed passengers to board any bus along the tour
route for the sightseeing tour purchased.

To further explain why Twin America operates in various relevant product segment
markets, instead of a single product market that includes all transportation and tour services, it is
helpful to understand the different market segments in which Twin America’s competitors
participate and the particular products which they provide. For example, both On Board New
York Tours and Big Taxi Tours were identified by the applicants as Twin America competitors in
the Application (Application, pg. 11). On Board New York Tours serves in the destination-
specific shuttle bus tour segment market and Big Taxi Tours serves the double-decker bus tour
market. That is, customers using the double-decker product would be able to catch any double-
decker bus at any of the designated tour stops with an average waiting time of about 15 minutes,
while the shuttles for the On Board New York Tours are scheduled to leave roughly 4 times a day
and customers stay on the same bus and do not have the option to decide how long to stop at a
particular destination. Hence, Twin America services various product segment markets instead of
one product market that includes all transportation and tour services.

With access to only limited information on the various product market segments which
1BS and City Sights service, marke( shares are only calculated for the "double-decker™ market as
an illustration of the impact on market power of approving the Application. According to the
Application, both IBS and City Sights were active panticipants in the "double-decker” product
segment markel. (Application, pg. 11). Applicants state that Twin America was formed because
of “a declining revenue base due to a drop-off in tourism in the New York City area.”
{(Application, pg. 10). Thus, the market share caiculation treats New York City as the geographic
market.

Without any financial information from the applicants and any of its competitors in the
market, the market shares were estimated using the number of major geographic routes,” which
are covered by providers in the market. The major geographic routes are the (i) Dawntown Loop,
(ii) Uptown Town Loop, (iii) AH Around Town Laop, and (iv) Brooklyn Loop. The estimated
market shares indicate that even without the approval of the joint control, Stagecoach already
owns roughly 44.5% of the market through its association with Gray Line, while City Sights
owns about 44.5% of the market. The remaining 11% of the market is owned by Big Taxi Tours.
The approval of the Application will solidify the applicants’ control to approximately 89% of the
market share (See summary Tables | and 2 below with the estimates of market share).
Additionally, approval of the Application will endorse a monopoly in three out of the four major

} Information was collected from each of the provider's internet websites.

City Sights, October 23, 2009. hup://www.citysightsny.com., Grey Line New York. October 23, 2009,
htip:/iwww.newyorksightseeing.com. Big Taxi Tours. October 23, 2009.

hutp://www .biglaxitours.com/Packages.htm.


http://www.citysightsny.com
http://www.newyorksigi)rsceing.com
http://www.bigiaxiiours.com/Packages.htm

routes. That is, the Uptown Loop, All Around Town Loop and Brooklyn Loop will be controlled
by the applicants alone, with the majority of the Downtown Loop controlled by the applicants as
well.

Table 1:

CirySights Gray Line Big Taxi Tours Total by Loop
Downlown Loop 1 1 ! 3
Uptown Loop 1 1 2
All Around Town Laop ! 1 2
Brooklyn Loop 1 ]
Total by Company 4 4 ! 9
Estimated Market Share 44.5% 44.5% 11% 100%
Sources*

Cuy Sights. October 23. 2009. hiip .Acww cliysightsns.com
Grey Line hew York October 23. 2009. hitp-“Aeww.new yorksighiseeing com
Big Taxr Tours Ociober 23. 2009 htip./ivww bigtaxitours com’Packages.km

Table 2:

CitySights & Gray Line ~ 8ig Taxi Tours ~ Total by Tour Type
Downtown Loop 2 ] 3
Uptown Loop 2 2
Al Around Town Loop 2 2
Brooklyn Loop 2 2
Total by Company 8 1 9
Estimated Market Share 39% 1% 100%
Svurces.

Cuty Sights. October 23. 2009 hiip /fwww covsightsay.com’
Grey Line New York October 23, 2009 hup. shewvenewyorksighiseeing.com
Big Taxi Tours. October 23. 2009. hitp ffwww.bigtaxitours com/Packages him




b. Approval of the Application Would Increase Barriers to Entry and/or Assert
Negative Impacts on Employees

The applicants claim that the joint controf would allow them to achieve significant
economies end cost savings by combining their common management and purchasing activities.
The applicants claim that they have already achicved savings on purchases of fuel and spare parts
since entering into the joint venture agreement and that they are also expecting 1o save on
insurance and advertising costs in the future (Application, pg. 10). Unless the applicants lowered
the number of buses running and/or reduced current employee levels after consolidating their
operations, the reported cost savings in fuel, spare parts and insurance purchases could probably
only have becn gencrated by receiving volume discounts. This indicates that the.approval of the
application would likely significantly increase the barriers to entry into the market by putting
potential entrants in competition with an incumbent with control of nearly 90% of the market and
with the ability to benefit from volume discounts that further enhance its competitive position in
the “double-decker” market.

As for the anticipated savings on advertising costs suggested by the applicants, these
could likely be achieved cither by consolidating the number of advertisements, or by firing
advertising/field sales personnel who are currently employed by Twin America. The applicants
further suggest that the joint control could eliminate duplicative “back office” administrative
functions, including accounting, sales, and 1T functions. Unless these back office functions are
currently out sourced rather than performed in house by Twin America employees, eliminating
these function will likely mean layoffs of Twin America employees.

Any cost savings, if any, would only benefit the applicants and not the consumers unless
the applicants were 1o pass on the savings to consumers in the form of lower prices for their
products. Economic theory suggests that businesses strive to maximize their profits. Businesses
would thus be inclined to boost their profit margins by keeping any realized cost savings unless
they are faced with competitive pressure to lower prices. That is, the likelihood of passing on cost
savings increases with the level of competition. This suggests the approval of the Application
will lower the applicants’ incentive fo pass on any cost savings in the double-decker market since
the approval will affirm the applicants’ control of nearly 90% of the market as explained in the
previous section. Hence, the applicants anticipated cost savings in the double-decker market
come from the cost of (i) increased barriers to entry through volume discount contracts; (ii) firing
of Twin America’s employees and/or reducing the hours or wages of Twin America's employees;
and/or (iii) reducing the number of buses or frequency of jours. Eliminating buses or tours could
decrease the adequacy of the service since it would increase waiting time and/or lower the
number of stops available within a route.

<. Horizontal Agreement By Competitors of Sightseeing Ho;-)-nanop-oﬂ'
Tours Primarily By Double Decker Buses

The joint venture as structured in March, 2009 gave IBS, a subsidiary of Coach USA and
City Sights Twin cach a 50 percent share of the voting rights in Twin America. The joint venture
gave (;oach USA a 60 percent share and City Sights Twin a 40 percent share of the economic
rights.

* Article from www.busride.com, "Stagecoach Group, CitySights NY form Twin America in joint venture,"
March 18, 2009 and parties' Application, pg. 3.


http://www.busride.com

Curvently, the joint operation by two direct competitors of tour guided sightseeing hop-
on/hop-off tours primarily by double-decker buses in New York City gives the entities the power
to restrict competition for double-decker bus tour ticket prices and marketing to custiomers.
Dividing profits by competitors are a disincentive to compete on price. Both competitors can
remain static on price or have price differentials relative to each other but the profits would
always be divided the same, 60/40 amongst the two direct competitors.

Coordinated action by two direct competitors can also eliminate competition for
marketing with ticket selling parters such as hotel concierges, museums, helicopter and boat tour
pperators, etc. Coordinated action may foreclose new entrants from gaining access to a network
of hotel lobby ticket counters, hotel concierges, and travel agents to sell sightseeing tours because
of volume discounts, exclusivity or lack of bargaining power.

JURISDICTION

With due deference to the STB, the NYSAG disagrees with the applicants’ assertion that
the NYSAG does not have jurisdiction over the parties under the present facts.

a. Twin America, Inc., CitySights LLC and City Sights Twin Are Not
Interstate Passenger Carriers

As the STB recognized in its Sept. 15, 2009 Decision, the parties do not provide specific
information detailing the authority under which the various interstate transportation services
operate. Although Twin America recently filed with the FMCSA to obtain appropriate operating
awthority after our subpoenas, we are not aware of CitySights LLC or City Sights Twin as having
had appropriate interstate operating authority either. Applicants state that City Sights Twin, a
non-carrier, now provides interstate transportation services previously provided by CitySights
LLC.

We are not persuaded that CitySights, LLC, City Sights Twin and Twin America were
interstate passenger carriers when we subpoenaed the parties. Although Coach USA and its
parent Stagecoach plc controlled interstate passenger carriers, the joint venture they entered into
with City Sights Twin in March, 2009, did not involve interstate transportation because the
parties' sightseeing double-decker tour buses in New York City did not carry passengers
interstate. Also, the sightseeing passengers did not purchase New York City double-decker bus
tour tickets to travel interstate.

We believe Twin America was formed by the parties to jointly operate their respective
sightseeing hop-on/hop-off tours primarily by double-decker buses and other vehicles in the 5
baroughs of New York City.

b. The March, 2009 “Joint Venture" Transaction is Not Interstate

The parties' respective hop-on/hop-off double-decker bus sightseeing tours of New York
City did not carry passengers interstate,

As noted above, the hop-on/hop-off double-decker bus sightseeing service is not the same
service as Iransportation services carrying passengers interstate. The sightseeing double-decker
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tour buses in New York City atlow passengers to board and un-board the double-decker buses at
specific tourist atiractions along a specified tour route, at short imervals. The New York City
sightseeing tours by double-decker buses did not carry passengers out of New York State, let
alone New York City.

Although the partics enumecrate various services as part of Twin America's tourism
services to give the semblance of interstate transportation, such as garaging buses in New Jersey,
we believe the crux of the joint venture concerned the sightseeing hop-on/hop-off tours primarily
by double-decker buses in the 5 boroughs of New York City. Characterizing a New York City
transaction as an interstate motor passenger carrier transaction should not trigger STB jurisdiction
and avoid antitrust scrutiny.

<. Approval of the Application is Not in the Public Interest

The parties state in their Application that "a grant of this Application will not only
comport with the requirements of section 14303, but underscore the role of the Board in
connection with transactions of the sort that led to the formation of Twin America.” (Application
pgs. 15-16).

While underscoring the role of the STB, we are not aware of any filing made to the STB
by the pattics or any approval by the STB for the March, 2009, joint venture formation of Twin
America under 49 USC § 14302, if such a filing were required for the pooling and division of
transportation or eamings. The role of the STB may have been critical at that juncture had a
filing been made because one of the standards for approval by the STB under 49 U.S.C. § 14302
is whether the transaction will not unreasonably restrain competition. While the parties have now
filed the Application under 49 U.S.C. § 14303 and state that the transaction is.consistent with the
public interest, we disagree. The elimination of competition is not in the public interest.

A signed copy of the March, 2009 joint venture agreement and its exhibits may already
have been submitted by the parties for STB review.

d. Jurisdictional Issues Not Resolved

“Applicants submit that the Transaction is subject 10 the Board's exclusive jurisdiction
and will be pursuing that issue with the New York Attorney General.” (Application, pg. 15). At
present, since our meeting with the parties on August 19, 2009, we have only agreed to disagree
as to jurisdiction. We belicve that we have jurisdiction over the parties conduct conceming the
formation and the subsequent joint activities of Twin America.

Consequently, the NYSAG believes the STB should find that under the present facts, the
NYSAG has jurisdiction and shou!d deny the parties’ Application for control of Twin America
LLC and restore competition for tour guided sightseeing by double-decker buses in New York
City. In the altemnative, the STB should condition the approval of the Application by ordering a
divestiture of the tour guided sightseeing business by double-decker buses in the 5 boroughs of
New York City from the transaction.
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November 2, 2009

For

Respectfully submitted,
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Antitrust Bureau

120 Broadway, Suite 26C
New York, NY 10271

Tel: (212) 416-8822

Fax: (212) 416-6015

ANDREW M. CUOMO
Attorney General
Siate of New York
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HIGHGATE OXFORD MANAGEMENT COMPANY, LLC

February 10, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

1501 Broadway
Saite 1814
New York, NY 10036

Ladies end Gentlemen:

Highgate Oxford Management Company, LLC maneges the Radisson Lexington Hotel for Operator end this
letter is written on behalf of Operator.

Operator exercises its right to terminate the Agreement effective May 13, 2010.
Please contact Donald Shenemen at 212-755-4400 if you have any questions.
Sincerely,

HIGHGATE MANAGEMENT COMPANY, LLC

By:
Name: Barick
Title: Chief Opearating Officer

cc: Donald Sheneman
Steve Barick
Samn Bhadha
Kurien Jacob

L —— L

$45 K. John Carpentor Freeway - Suite 1400 + Irving, Texas 75062
Telephane: (972) 444-9700 - Facslmile: (972) 444-9210




1568 BROADWAY HOTEL MANAGEMENT, LLC

February 8, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL, RETURN RECEIPT

Ladics & Gentlemen:

1568 Broadway Hotel Manegement LL.C manages the Hotel on behelf of Licensor.
Licensor hereby exercisos its right to terminate the Agreement effective March 15, 2010.
Please contact Sam Grabush at 212-403-6310 if you have any questions,

Sincerely,

1568 B , 1 Management, LLC
Z

By:

Neme: Steve Barick
Title: Chief Operating Officer




BATTERY PARK HOTEL MANAGEMENT, LLC

February 10, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

1501 Broadway

Sulte 1814

New York, NY 10036

Attn: Belty Zbang, President

Ladies and Geatlemen:

Battery Park Hotel Management, LLC, hercby exercises its right to terminate the Agreement offective May
15, 2010.

Please contact Mark Miller @ 646-769-4416 if you have any questions.
Sincerely, )

BATTERY PARK MANAGEMENT, LLC
By:
Name: Barick

Title: Chief Operating Officer

Co: R
Mark Miller
Geoffrey Mills
Steve Barick
Kurien Jecob

545 E. John Carpentsr Freeway - Suite 1400 - Irving, Texas 75062
Telephome: (972) 444-9700 - Facsimile: (972) 444-5210
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PARK CENTRAL MANAGEMENT LLC

Februery 8, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Cantinental Guest Services Corp.
150t Broadway

Suite 1814

New Yark, NY 10036

At Betty Zhang

Re: Tormination of Lefise Aprecmet) (the “Agrecment ated NOVEMoOer 22, 2U00, OY Bnd
hetween Fax 9 fbe *“Landlorg mg Continentnl CGuast Seyvicss.
Lgrp. {ic “"1enant—-wilh resnect to the nronarly commonty known s Park Cenfral Hotel
with an gddress of 870 7~ Avenue (@ 66 " Street, Ne pri, NY {(he “Hote ™)

Ladies & Gentlemen:

Park Central Management LLC, db/s Park Central Halifax Management LLC manages the Hatel for
Landlord and this letter is written on behalf of Landlord,

Landigrd hereby exercizes its right to terminate the Agreement effective May 15, 2010
Please contact Mickey Schneider at 212-707-5028 ifyouhnveany' questions.

Steve Barick
Kurien Jacob

545 E. Johm Carpenter Freeway - Suite 1400 - Irving, Texas 75062
Telephone: (972) 444-9700 - Factimile: (972) 444-9210

it
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HIGHGATE OXFORD MANAGEMENT COMPANY II,
LLC

February 8, 2010

VIA OVERNIGHT COURIERAND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Continental Guest Services Corporation
1501 Broadway

Suite 1814

New York, NY 10036

Attn: Betty Zhang

Leadies and Gentlemen:

Highgate Oxford Management Company I, LL.C manages the Hotsl on behalf of ths Hotel Operstor and this
Jetter is written on behelf of the Hotel Operator.

Hotel Operator herelty elects to terminate the Agreement effective May 15, 2010.
Please contact Mauricio Patino at 212-350-6004 if you have any questions.
Sincerely,

HIGHGATE MANAGEMENT COMPANY II, LLC

By:
Name: Steve Barick
Title: Chief Operating Officer

Cc: Mauricio Patino
Sam Bhadha
Steve Barick
Kurien Jacob

S4S E. John Carpeuter Freeway - Suite 1400 - lrving, Texas 75062
Telephome: (972) 4449700 - Facsimile: (972) 444-9210




. Vine -

HIGHGATE HOTELS, L.P.

Ladies and Gentlemen:

Hotels, L.P. manages the hotel for RLJ I{I — HGN Manhattan Lessee, LLC, d/t/a New York West
35™ Street HGI (“HGI™) and this letter is wiiiten on behalf of HGL.

The above referenced agreement expired January 29, 2010 and HGI hereby elects nat to renew the
agreement and demsands that you vacate the premises by March 15, 2010.

Please coutact Hilda Garvey @ 212-609-1030 if yon have azry questions.
Sincerely,

HIGHGATE HOT

oy T A

Name: Steve Barick
Title: Chief Operating Officer

Ce: ———
Hilda Garvey
Steve Barick _—
Kurien Jacob

545 E. Joha Carpenter Froeway - Sule 1400 - Irving, Texat 75062
Telephone: (972) 444-9700 - Facsimile: (972) 444-9210
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HIGHGATE HOTELS, L.P.

February 8, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Continenta! Guest Services, Corporation
1501 Broadway

Suite 1814

New York, NY 10036

Highgats Hotels, L.P, manages the Property for Hotel and this letter is written on Hotel’s behalf.
Hotel hereby elects to exercise its right to terminate the Agreement cfiective April 15, 2010.

Please contact Florencio Ferrao at 212-651-3830 if you have any questions,
Sincerely,
HIGHGATE H , LP,

By: ==

Neame: Steve Barick
Title: Chiief Operating Officer

Cc: Florencio Ferrao
Sam Bhadha
Steve Barick
Kurien Jacob

S
545 E. John Carpenter Freeway - Suite 1400 - Irving, Texas 75062
Telephene: (972) 444-9760 - Facsimile: (972) 444-9210
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HIGHGATE HOTELS, L.P.

February &, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIFT
REQUESTED

Continental Guest Services, Cozp.
1501 Broadway

Suite 1814

New York, NY 10036

Attn: Chief Executive Officer

Re: Tamingtion of The Parsmount HoteHINEW York s Continental Guest Segyices Corp. (th:
“ Da

.

Agreement’’), by ang between Lha Paramount Hotgl New Yark {ihe " FH ') ang C.opfineital
0 " L SR

Guest Services, Corp. (the “COS™rwith-respT to the propenty commeonty known ag The

- . - — .

[ RISV FIORE: VWILL ¢l APARE 55 3% ‘Lr_‘f . JY St S04 AT G, INGW e i. LIS pivit

Ladies and Gentlemen:

Highgste Hotels, L.P. manages the hotel for Becker-Paramount Fee, LLC, d/b/a The Parsmount Hotel
(“PH") and this letter is written on behalf of PH.

PH bereby exercises its right (o terminate the Agreement effoctive April 15, 2010.
Please contact Geoffrey Mills at 212-827-4174 if you have sny questions.
Sincerely,

HIGHGATEBHO L.P.

Steve Barick

Ce:

Geoffrey Mills
Steve Barick
Kaxien Jacob

$45 E. Joho Carpeater Frocway - Suite 1400 - Irving, Texas 75062
Telephone: (972) 4449700 - Facsimile: (972) 444-9210




HIGHGATE HOTELS, L.P.

February 10, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Continental Guest Services Corporation
1501 Broadway
Saite 1814

Ladiss and Geotlemen:

Highgate Hoftels, L.P. manages the hotel for RPH Hotels 48th Streot Owner, LLC, &/b/a Hilton Garden Inn
Times Square (the “Hotel"”) and this Jotter is written on behalf of Hotel,

Hotel hereby exercises its right to terminate the Agreement effective Jus 15, 2010.°
Please contact Timothy Dowd at 646-710-5710 if you have any questions.
Sincerely,

HIGHGATE LP,
<

By:
Name: Steve Barick
Title: Chief Operating Officer

Ce: ————
Timothy Dowd
Dennis Lanners
Steve Barick
Kurien Jacab

]

S45E. John Carpenter Freeway - Sulte 1400 - Irviug, Texas 75062
Telephone: (371) 444-9700 * Facsimile: (972) 444-9210




HIGHGATE HOTELS, L.P.

Februery 10,2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Continentsl Guest Services Corporation
1501

Suite 1814

New York, NY 10036

Attn: Betty Zhang, President

Ladies andi Gentlemen:

Highgats Hotels, L.P. manages the property far RFH Hotels 51 Strest Owner, LLC, d/b/a Hempton Inn
Times Square North (the “Hotel™) and this letter is written on behalf of Hotel.

Hotel hereby exercises its right to terminate the Agreement effective hune 15, 2010,
Please contact Kaizad Chama at 646-710-5840 if you bave any qusstions.

Bincerely,

Ce: —
Kaizad Chama
Dennis Lanners
Steve Barick
Kurien Jacob
T

S4S E. Johu Carpenter Freeway + Sulte 1400 - Irving, Texas 75062
Telephone: (972) 444-9700 - Facsimlle: (972) 444-9219




Yebruary 10,2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL, RETURN RECEIPT
REQUESTED

Continental Guest Services Corporation
1501 Broadway

Now York, NY 10036

Attn: Betty Zhang, President

Highgate Hotels, L.P, manages the Property on behalf of Hotel and this letter is written on behalf of the
Hotel.

Hotzl hereby exercises its right to terminato the Agrecmnent effective May 15, 2010.
Please contact Richard Hotter at 212-651-3308 if you have any questions.
Siucerely,

HIGHGATR L.P.

By: A 4
Namex: Steve Barick

Title: Chief Operating Officer

co: Richard Hotter
Dennis Latmers
Steve Barick
Kurien Jacob

S4S E. Johz Carpenter Freeway - Sulte 1400 - Inilg.'l‘uu?ﬂ;z
Telephone: (972) 444-9700 - Facsimile: (972) 4449210
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BEFORE THE
SURFACE TRANSPORTAION BOARD

STB Docket No. MC-F-21035

STAGECOACH GROUP PLC AND COACH USA, INC., ET AL. —
ACQUISITION OF CONTROL~TWIN AMERICA, LLC

COMMENT OF THE STATE OF NEW YORK

The State of New York (“NYSAG") respectfully submits the following comments to the
Surface Transportation Board ("STB") in connection with the above captioned STB Docket No.
MC-F-21035 (“Application”). By decision and order dated September |5, 2009 ("Decision"), the
STB did not grant applicants tentative authority under 49 CFR 1182.4(b) and instead instituted a
proceeding to address certain matters and to determine the merits of the parties application.

The NYSAG currently has an open antitrust investigation concerming Twin America,
LLC and its formation. That investigation is ongoing so our comments are made using publicly
available information and the parties' Application to the STB. Nevertheless, commenting on
- certain key issues may be beneficial in addressing certain mattérs and determining the merits of
the application.

The NYSAG submits these comments to emphasize the competitive importance to New
York, its consumers and tourists visiting New York City. We urge the STB to take a particularly
close look at the Application of the parties to ensure that there is fair competition for sightseeing
tours of New York City by double-decker buses and to the integrity of the STB application
process,

BACKGROUND

The New York State Attorney General subpoenaed Stagecoach Group pic and Coach
USA, Inc. on July 31, 2009. City Sights LLC, City Sights Twin LLC, and Twin America, LLC
("Twin America") were subpoenaed on August 3, 2009,

The subpoenas concerned a "joint venture” agreement entered into by Intemnational Bus
Services, Inc. ("IBS™), a subsidiary of Coach USA, Inc. ("Coach USA") and City Sights Twin,
LLC ("City Sights Twin"} in March, 2009 for the formation of Twin America, LLC ("Twin
America™). We believe the joint venture concerned the parties’ respective business of a
sightseeing hop-on/hop-off tour primarily by double-decker and other vehicles in the 5 boroughs
of New York City. Twin America, LLC began operations as a joint venture on March 31, 2009

After we issued subpoenas to the parties, the parties made an application to the STB on
August 19, 2009, about 4% months after the joint venture began, for control of Twin America



under 49 U.S.C. § 14303 ("Application"). Also after our subpoenas, on August 10, 2009, Twin
America applied to the Federal Motor Carrier Safety Administration ("FMCSA™} for appropriate
operating authority to become & regulated motor carrier.

We met with the parties on August 19, 2009,' the same day the parties filed their
Application to the STB. The parties asscrted that they believed the NYSAG did not have
jurisdiction over the parties and we disagreed. Without waiving jurisdiction, the parties and the
NYSAG agreed to a voluntary production of documents. The parties are currently in the initial
stages of voluntarily producing documents to us.

On August 27. 2009, the NYSAG filed its Notice of Intent to Participate in this STB
proceeding as a party of record to receive any filings by the parties. This was done without
conceding the NYSAG's jurisdiction over the parties.

ANTITRUST CONCERNS

In the view of the NYSAG, the Application to control Twin America by two direct
competitors of tour guided sightseeing tours by hop-on/hop-off double-decker buses in New York
City raises significant competitive concerns. The NYSAG makes these comments without
passing judgment as to the legality of Twin America, LLC at this time.

a. Approval of the Application Would Strengthen Market Power and Create a
Monopolist in Major Routes.:

Market shares determine the likelihood that a joint control agreement will create or
increase market power or facilitate its exercise. “The creation, increase, or facilitation of market
power will likely increase the ability and incentive profitably to raise price above or reduce
output, quality, service, or innovation below what likely would prevail in the absence of the
relevant agreement.” (see Antitrust Guidelines for Collaborations Among Competitors). To
assess the impact on market power of the Application filed on August 19, 2009, it is necessary to
go back and examine the change in market shares that occurred before and after the parties
entered into the joint venture agreement in March, 2009. 1t is necessary to look back because the
joint venture agreement in March, 2009, resulted in a major consolidation of market power in at
least one of the primary product segment markets in which Twin America operates. Hence, this
raises potential antitrust issues, and the STB's approval of the Application would have the effect
of exempting the applicants from both state and federal antitrust taw under 49 U.S.C. § 14303.

The starting point for estimating market share is identifying the relevant markets. Twin
America was formed by (i) IBS, which is associated with both Stagecoach plc and Coach USA,
and (i) City Sights.? 1BS was operating under the trade name Gray Line New York (“Gray

' After several postponements by the parties, we were finally able 1o schedule a meeting for August 19,
2009 To our great surprise, the parties informed us during our initial meeting that they were making a
filing to the STB for the acquisition of Twin America, LLC that same day.

? For purposes of this discussion, we will call City Sights LLC and City Sights Twin as "City Sights"
because “Twin America was formed in March 2009 in recognition of the fact that 1BS and CitySights LLC.
the previous operator of transportation services now provided by City Sights Twin " (Apphcation. pg.
10).



Line™) before entering into the joint agreement. Both Gray Line and City Sights provided and
competed on various transportation and tour services. Tour services included double-decker
buses and other vehicles before the parties entered into the joini venture agreement.

Both IBS and City Sights served various product segment markets instead of one product
market that includes all transportation and tour services. For example, the market for the hop-
on/hop-off double-decker tour bus business segment is not the same kind of bus business segment
as carrying passengers from New York City to Washington, DC or Boston, MA. The sightseeing
double-decker tour buses allow passengers to board and un-board (hop-on/hop-off) the buses at
short intervals along a tour route and allow ticketed passengers to board any bus along the tour
route for the sightseeing tour purchased.

To further explain why Twin America operates in various relevant product segment
markets, instead of a single product market that includes all transportation and tour services, it is
helpful to understand the different market segments in which Twin America’s competitors
participate and the particular products which they provide. For example, both On Board New
York Tours and Big Taxi Tours were identified by the applicants as Twin America competitors in
the Application (Application, pg. 11). On Board New York Tours serves in the destination-
specific shuttle bus tour segment market and Big Taxi Tours serves the double-decker bus tour
market. That is. customers using the double-decker product would be able to catch any double-
decker bus at any of the designated tour stops with an average waiting time of about 15 minutes,
while the shuttles for the On Board New York Tours are scheduled 1o leave roughly 4 times a day
and customers stay on the same bus and do not have the option to decide how long to stop at a
particular destination. Hence, Twin America services various product segment markets instead of
one product market that includes all transportation and tour services.

With access to only limited information on the various product market segments which
IBS and City Sights service, market shares are only calculated for the "double-decker™ market as
an illustration of the impact on market power of approving the Application. According to the
Application, both IBS and City Sights were active participants in the "double-decker” product
segment market. (Application, pg. 11). Applicants state that Twin America was formed because
of "a declining revenue base due to a drop-off in tourism in the New York City area."
(Application, pg. 10). Thus, the marker share calculation treats New York City as the geographic
market.

Without any financial information from the applicants and any of its competitors in the
market, the market shares were estimated using the number of major geographic routes,’ which
are covered by providers in the market. The major geographic routes are the (i) Downtown Loop.
(ii) Uptown Town Loop, (iii}) Al Around Town Loop, and (iv) Broeklyn Loop. The estimated
market shares indicate that even without the approval of the joint control, Stagecoach already
owns roughly 44.5% of the market through its association with Gray Line, while City Sights
owns about 44.5% of the market. The remaining 1% of the market is owned by Big Taxi Tours,
The approval of the Application will solidify the applicants’ control to approximately 89% of the
market share (See summary Tables t and 2 betow with the estimates of market share).
Additionally. approval of the Application will endorse a monopoly in three out of the four major

* Information was collected from each of the provider's internet websites.

City Sights. October 23, 2009. htip://www.citysightsny.com. Grey Line New York. October 23, 2009.
http-7/www.newyorksightseeing.com Big Taxi Tours. October 23, 2009.

hup://www bigtaxitours.com/Packages.htm.


http://www.citysightsny.com
http://www.newyorksightseeing.com
http://www.bigtaxilours.com/Packages.htm

routes. That is, the Uptown Loop, All Around Town Loop and Brooklyn Loop will be controlled
by the applicants alone, with the majority of the Downtown Loop controlled by the applicants as
well.

Table 1:

CitySights Gray Line Big Taxi Tours Total by Loop
Downtown Loop 1 i ! 3
Uptown Loop 1 1 2
All Around Town Loop ! 1 2
Brooklyn lLoop i 1
Total by Company 4 4 | 9
Esumated Market Share 44.5% 44 5% 11% 100%
Sources

Cwy Sights October 23. 219 hip .onww caysightsm com
Grey Line New York Ociober 23, 2019 hitp=rwuw newyorkssghiseeing com
Big Taxt Tours Ociober 23. 2009 htip “wuw bigtaxnours com'Packages hum

Table 2:

CitySights & Gray Line Big Taxi Tours Total by Tour Type
Downtown Loop 2 ] 3
Uptown Loop 2 2
Afl Around Town Loop 2 2
Brooklyn Loop 2 2
Total by Company 8 1 9
Estimated Market Share 89% 11% 100%
Sources

Cuy Sights October 23. 2009 hip . ‘www ciiyvsightsmy: com.
Grey Line New York October 23, 2009 htip..-wuw newyorksighiseeing com
Big Taxt Tours October 23. 2009. hitp ‘rewwn bigiaxitours com/Packages him




b. Approval of the Application Would Increase Barriers to Entry and/or Assert
Negative Impacts on Employees

The applicants claim that the joint control would allow them te achieve significant
economies and cost savings by combining their common management and purchasing activities.
The applicants claim that they have already achieved savings on purchases of fuel and spare parts
since entering into the joint venture agreement and that they are also expecting to save on
msurance and advertising costs in the future (Application, pg. 10). Unless the applicants lowered
the number of buses running and/or reduced current employee levels after consolidating their
operations, the reported cost savings in fuel, spare parts and insurance purchases could probably
only have been generated by receiving volume discounts. This indicates that the approval of the
application would likely significantly increase the barriers to entry into the market by putting
potential entrants 1n competition with an incumbent with control of nearly 90% of the market and
with the ability to benefit from volume discounts that further enhance its competitive position in
the “double-decker” market.

As for the anticipated savings on advertising costs suggested by the applicants, these
could likely be achieved either by consolidating the number of advertisements, or by firing
advertising/field sales personnel who are currently employed by Twin America. The applicants
further suggest that the joint control could eliminate duplicative “back office” administrative
functions, including accounting, sales, and 1T functions. Unless these back office functions are
currently out sourced rather than performed in house by Twin America employees, eliminating
these function will likely mean layoffs of Twin America employees.

Any cost savings, if any, would only benefit the applicants and not the consumers unless
the applicants were 10 pass on the savings to consumers in the form of lower prices for their
products. Economic theory suggests that businesses strive to maximize their profits. Businesses
would thus be inclined to boost their profit margins by keeping any realized cost savings unless
they are faced with competitive pressure to lower prices. That is, the likelihood of passing on cost
savings increases with the level of competition. This suggests the approval of the Application
will lower the applicants’ incentive to pass on any cost savings in the double-decker market since
the approval will affirm the applicants’ contro! of nearly 90% of the market as explained in the
previous section. Hence, the applicants anticipated cost savings in the double-decker market
come from the cost of (i) increased barriers to entry through volume discount contracts; (ii) firing
of Twin America’s employees and/or reducing the hours or wages of Twin America's employees;
and/or (iii) reducing the number of buses or frequency of tours. Eliminating buses or tours could
decrease the adequacy of the service since it would increase waiting time and/or Jower the
number of stops available within a route.

c. Horizontal Agreement By Competitors of Sightseeing Hop-on/Hop-ofT
Tours Primarily By Double Decker Buses

The joint venture as structured in March, 2009 gave IBS, a subsidiary of Coach USA and
City Sights Twin each a 50 percent share of the voting rights in Twin America. The joint venture
gave (ioach USA a 60 percent share and City Sights Twin a 40 percent share of the economic
rights.

! Article from www.busride.com, "Stagecoach Group, CitySights NY form Twin America in joint venture.”
March 18, 2009 and parties’ Apphication, pg. 3


http://www.busride.com

Currently, the joint operation by two direct competitors of tour guided sightseeing hop-
on/hop-off tours primarily by double-decker buses in New York City gives the entities the power
to restrict compelition for double-decker bus tour ticket prices and marketing to customers.
Dividing profits by competitors are a disincentive to compete on price. Both competitors can
remain static on price or have price differentials relative to each other but the profits would
always be divided the same, 60/40 amongst the two direct competitors.

Coordinated action by two direct competitors can also eliminate competition for
marketing with ticket selling partners such as hotel concierges, museums, helicopter and boat tour
operators, etc. Coordinated action may foreclose new entrants from gaining access to a network
of hotel lobby ticket counters, hotel concierges, and travel agents to sell sightseeing tours because
of volume discounts, exclusivity or lack of bargaining power.

JURISDICTION

With due deference to the STB. the NYSAG disagrees with the applicants’ assertion that
the NYSAG does not have jurisdiction over the parties under the present facts.

a. Twin America, Inc., CitySights LLC and City Sights Twin Are Not
Interstate Passenger Carviers

As the STB recognized in its Sept. 15, 2009 Decision. the parties do not provide specific
information detailing the authority under which the various interstate transportation services
operate. Although Twin America recently filed with the FMCSA to obtain appropriate operating
authority after our subpoenas, we are not aware of CitySights LLC or City Sights Twin as having
had appropriate interstate operating authority either. Applicants state that City Sights Twin. a
non-carrier, now provides interstate transportation services previously provided by CitySights
LLC.

We are not persuaded that CitySights, LLC, City Sights Twin and Twin America were
interstate passenger carriers when we subpoenaed the parties. Although Coach USA and its
parent Stagecoach plc controlled interstate passenger carriers, the joint venture they entered into
with City Sights Twin in March, 2009, did not involve interstate transportation because the
parties' sightseeing double-decker tour buses in New York City did not carry passengers
interstate. Also, the sightsecing passengers did not purchase New York City double-decker bus
tour tickets to travel interstate.

We believe Twin America was formed by the parties 10 jointly operate their respective
sightseeing hop-on/hop-off tours primarily by double-decker buses and other vehicles in the 5
boroughs of New York City.

b. The March, 2009 "Joint Venture” Transaction is Not Interstate

The parties’ respective hop-on/hop-ofT double-decker bus sightseeing tours of New York
City did not carry passengers interstate

As noted above, the hop-on/hop-off double-decker bus sightseeing service is not the same
service as transportation services carrying passengers interstate. The sightseeing double-decker



tour buses in New York City allow passengers 1o board and un-board the double-decker buses at
specific tourist attractions along a specified tour route, at short intervals. The New York City
sightseeing tours by double-decker buses did not carry passengers out of New York State, let
alone New York City.

Although the parties enumeraie various services as part of Twin America's tourism
services 10 give the semblance of interstate transportation, such as garaging buses in New Jersey,
we believe the crux of the joint venture concerned the sightseeing hop-on/hop-off tours primarily
by double-decker buses in the 5 boroughs of New York City. Characterizing a New York City
transaction as an interstate motor passenger carrier transaction should not trigger STB jurisdiction
and avoid antitrust scrutiny.

c. Approval of the Application is Not in the Public Interest

The parties state in their Application that "a grant of this Application will not only
comport with the requirements of section 14303, but underscore the role of the Board in
connection with transactions of the sort that led to the formation of Twin America.” (Application
pgs. 15-16).

While underscoring the role of the STB, we are not aware of any filing made to the STB
by the parties or any approva!l by the STB for the March, 2009, joint venture formation of Twin
America under 49 USC § 14302, if such a filing were required for the pooling and division of
transportation or eamings. The role of the STB may have been critical at that juncture had a
filing been made because one of the standards for approval by the STB under 49 U.S.C. § 14302
is whether the transaction will not unreasonably restrain competition. While the parties have now
filed the Application under 49 U.S.C. § 14303 and state that the transaction is consistent with the
public interest, we disagree. The elimination of competition is not in the public interest.

A signed copy of the March, 2009 joint venture agreement and its exhibits may already
have been submitted by the parties for STB review.

d. Jurisdictional Issues Not Resolved

“Applicants submit that the Transaction is subject to the Board's exclusive jurisdiction
and will be pursuing that issue with the New York Attorney General." (Application, pg. 15). At
present, since our meeting with the parties on August 19, 2009, we have only agreed to disagree
as to jurisdiction. We believe that we have jurisdiction over the parties conduct conceming the
formation and the subsequent joint activities of Twin America.

Consequently, the NYSAG believes the STB should find that under the present facts, the
NYSAG has jurisdiction and should deny the parties' Application for control of Twin America
LLC and restore competition for tour guided sightseeing by double-decker buses in New York
City. In the altemative, the STB should condition the approval of the Application by ordering a
divestiture of the tour guided sightseeing business by double-decker buses in the § boroughs of
New York City from the ransaction.



DATED:

November 2, 2009

For

Rc?)ectfui!y submitted,
S

ame’él Yoon

LAss/istanl Attoirfey General

Antitrust Bureau

Kitty Kay Chan
Director of Economics
Antitrust Bureau

State of New York

Office of the Attorney General
Antitrust Bureau

120 Broadway, Suite 26C
New York, NY 10271

Tel: {212)416-8822

Fax: (212) 416-6015

ANDREW M. CUOMO
Attomey General
State of New York






HIGHGATE OXFORD MANAGEMENT COMPANY, LLC

February 10,2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Continental Guest Services Carporation
1501 Broadway

Saite 1814

New York, NY 10036

Re:

Ladies and Gentlemen:

Highgate Oxford Management Company, LLC manages the Radisson Lexington Hotel for Operator and this
letter is written on behalf of Operator.

Operator exercises its right to terminate the Agreement effective May 15, 2010.

Please contact Doneld Sheneman at 212-755-4400 if you have any questions.

Sincerely,

HIGHGATE MANAGEMENT COMPANY, LLC
-y

By:

Name: e Barick
Title: Chief Operating Officer

¢c: Donald Sheneman
Steve Barick
Sam Bhadha
Kurien Jecob

e
S45 E. Johin Carpenter Freeway - Suito 1400 + Irving, Texas 75062

Telephone: (972) 444-9700 - Facuimile: (972] 444-9210




1568 BROADWAY HOTEL MANAGEMENT, LLC

February 8, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL, RETURN RECEIPT
REQUESTED

Continental Guest Services, Corp.

1501 Broadway
New York, NY 10036

1568 Broadway Hotel Management LL.C manages the Hotel on behalf of Licensor.
Licensor hereby exercises its right to terminate the Agreement effective March 15, 2010.
Please contact Sam Grabush at 212-403-6310 if you bave any questions.

Sincerely,

Title: Chief Operating Officer




BATTERY PARK HOTEL MANAGEMENT, LLC

February 10,2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Continemtal Guest Services Corporation
1501 Broadway

Suit= 1814

New York, NY 10036

Atin: Betty Zhang, President

Ladies and Gentlemen:

Battery Park Hotel Managemeat, LLC, hereby exercises its right to terminate the Agreement effective May
15, 2010.

Please contact Mark Miller @ 646-769-4416 if you have any guestions.

Sincerely,
BATTERY PARK MANAGEMENT, LLC
By: )

Name: Steve Barick
Title: Chief Operating Officer

Cc: —————
Mark Miller
Geoffrey Mills
Steve Barick
Kurien Jacob

545 K. John Carpenter Freeway - Suite 1400 - Irving, Texas 75062
Telephone: (972) 444-9700 - Facsimile: (972) 444-9210




PARK CENTRAL MANAGEMENT LLC

February 8, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT

REQUESTED

Caontinental Guest Services Corp.
1501 Broadway

Suite 1814

New Yoark, NY 10036

Atm: Betty Zhang

Re: sninatio l,g-j‘-."y,x;-m.m. the “Agreement™), dated November 22 2005, by and

between Payl the “Landlord™) and Coatinental Guest Services
orp, (the * l;iu::t- It respect to the property coramonty known as Park ¢ eprat Hotel
with an address of 87¢ . renue @ 66™ Street, V_Y OF e ptel”
.
Ladies & Gentlemen:

Patk Central Management LLC, d/b/a Park Central Halifsx Management LLC manages the Hotel for
Landlord and this letter is written on behalf of Landlord.

Landlord hereby exercises its right to terminate the Agreement effective May 15, 2010
Please contact Mickey Schaeider at 212-707-5028 if you have any questions.

Sincerely,

By: -
Name: Steve Barick
Title: Chief Operuting Officer

Ce: Mickey Schneider
Steve Barick
Kurien Jacob

SR

545 E. John Carpenter Freeway - Sujte 1400 - Irving, Texas 75062
Telephaue: (972) 444-9700 - Facsimile: (972) 444-9210



HIGHGATE OXFORD MANAGEMENT COMPANY I1I,
LLC

February 8, 2010

VIA OVERNIGHT COURIERAND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Continental Guest Services Carporation
1501 Broadway

Suite 1814

New York, NY 10036

Atin: Betty Zhang

Re: Termination of Continiénta] Buest Services Desk License Agreement (the “Asgreement™. b !
petween : : ! LC {(th Hotel Operator”) and

Ladies and Gentlemen:

Highgate Oxford Management Company 1, L1.C manages the Hotel on behalf of the Hotel Operstor and this
Jetter is written on behaif of the Hotel Operator.

Hotel Operatar herelsy elects to terminate the Agreement effective May 15, 2010.
Please contact Mauricio Patino at 212-350-6004 if you have any questions.

Sincerely,
HIGHGATE MANAGEMENT COMPANY IL LLC

By:
Name: Steve Barick
Title: Chief Qperating Officer

Cc: Mauricio Patino
Sam Bhadha
Steve Barick
Kurien Jacob

$4S E. Jokhn Carpenter Freeway - Suite 1400 - Irving, Texas 75062
Telephone: (972) 444-9700 - Facsimile: (972) 444.9210




HIGHGATE HOTELS, L.P.

February 8, 2010
VIA QVERNIGHT COURIER
AND CERITIFIED MAIL RETURN RECEIPT
REQUESTED
Continental Guest Services, Corp.
1501 Broadway
Suite 1814
New York, NY 10036
Re: mination of Theatre. jces Agreement. (the “Agreement™), by and
between Ne ark West Street HGI (the #Hilton Garden Inn™) gnd Continental Gues
ETVioSs orp. {the ~ 'm-gn o the property commonly known as Hilton
G sﬁ ? o
Ladies and Gentlemen:

Higbgam Hotels, L.P. manages the hotel for RLY 11l — HGN Manhattan Lessee, LLC, d/t/a New Yotk West
35™ Street HGI (“HGI™) and this letter is written on behalf of HGI.

The above referenced agreement expired January 29, 2010 and HGI hereby elects not to renew the
agreement and demands that you vacate the premises by March 15, 2010.

Please contact Hilda Garvey @ 212-609-1030 if you have sny questions.

Sincerely,

HIGHGATE HQTELS, L.P.

Name: Steve Barick
Title: Chief Operating Officer

Cc:

Hilda Garvey
Steve Barick .-
Kurien Jacob

545 E. John Carpenter Freeway ¢ Sulte 1400 - Irving, Texas 75062
Telephone: (972) 444-9700 - Facsimile: (972) 444-9210




HIGHGATE HOTELS, L.P.

Februsry 8, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Coutinental Guest Services, Corporation
1501 Broadway

Suite 1814

New York, NY 10036

Attn: Betty Zhang

. .. o o
Re: Termination of License and Congieffe Services Agreement (the “Agreement™), dated
1, 2009, by and bety (yu- ‘m}um LC (the “Hotel™ and Contineptal

nest Servjces Corpo EL‘- - [perte -A fith respect to the praperty commonly knows

Ladies & Geptlemen:

Highgate Hotels, L..P. manages the Property for Hotel and this letter is written an Hotel"s behalf.
Hotel hereby clects to exercise its right to terminate the Agreement effective April 15, 2010.

Please contact Florencio Ferrao at 212-651-3880 if you have any questions.

Sincerely,

HIGHGATE H , LP.

By: =

Name: Steve Barick
Title: Chief Operating Officer

Cc: Florencio Ferrao
Sam Bhadha
Steve Barick
Kurien Jacab

54S E. Joha Carpenter Freeway - Suite 1400 - Irving, Texas 75062
Telephone: (972) 444-9700 - Facsimile: (972) 444-9210




HIGHGATE HOTELS, L.P.

February §, 2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Continental Guest Services, Corp.

1501 Broadway

Suite 1814

New York, NY 10036

At Chief Executive Officer

Re: Terminatiop of The Persmount Hote} N6 York sn Continents pest Services Corp. (4

“Agreement'”), by and between The Paramount Hotgl New Yotk (the “PH™) and Continenta
Guest Services, Corp. (the “CGS™ywith-respet® to the property commonly known gs The
Paramount Hotel with address of 235 West 46" Street, New York, NY (the “Hob

Ladies and Gentlemen:

Highgate Hotels, L.P. manages the hotel for Becker-Paramount Fee, LLC, d/b/a The Paramount Hatel
(“PH") and this letter is written on behalf of PH.

PH hereby exercises its right to terminate the Agreement effective April 15, 2010.
Please contact Geoffrey Mills at 212-827-4174 if you have any questions.

Sincerely,
HIGHGATE HOTELS, L.P.

By: z_,—
Name! Steve Barick
Tide: Chief Operating Officer

Ce:

Gooffrey Mills
Steve Barick
Kurien Jacob

545 E. John Carpenter Freeway - Suite 1400 - Irving, Texas 75062
Telephone: (972) 444-9700 - Facsimile: (972) 444-9210




HIGHGATE HOTELS, L.P.
February 10, 2010
VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED
Continental Guest Services Corporation
1501 Broadway
Saite 1814
New York, NY 10036

Attn: Betty Zhang, President
Rﬂ: - - -

Highgate Hotels, L.P. manages the hotel for RPH Hotels 48th Strest Owner, LLC, d/b/a Hilton Garden Inn
‘Times Square (the “Hotel”) and this letter is written on behalf of Hotel.

Hotel hereby exercises its right to terminate the Agreement sffective June 15, 2010.-
Please contact Timothy Dowd at 646-710-5710 if you have any questions.

Sincerely,

HIGHGATE Hl S, L.P,

<_

By:
Name: Steve Barick
Title: Chief Operating Officer
Cc: ————

Timothy Dowd

Deunis Lanners

Steve Barick

Kurien Jacob

]
S4SE. John Carpenter Freeway - Suite 1400 - Irving, Texas 75062
Telephone: (972)444-9700 - Facsimile: (972) 444-9210




HIGHGATE HOTELS, L.P.

February 10,2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED

Continental Guest Services Corporation
1501 Broadway

Suite 1814

New York, NY 10036

Attn: Betty Zhang, President

Ladies and Gentlemen:

Highgate Hotels, L.P. manages the property for RPH Hotels 51* Street Owner, LLC, d/b/a Hempton Inn
Times Square North (the “Hotel”) and this letter is written on behalf of Hotel.

Hotel hereby exercises its right to terminate the Agreement effective June 15, 2010.
Please contact Kaizad Charna at 646-710-5840 if you bave any questions.

Sincerely,

HIGHGATE

By,
Name: Steve Barick
Title: Chief Operating Officer
Cc: e
Kaizad Chama
Dennis Lanners
Steve Barick
Kurien Jacob
L

S45 E. Joha Carpenter Freeway - Suite 1400 - Irving, Texas 75062
Telephone: (972) 444-9700 - Facsimile: (972) 444-9210




February 10,2010

VIA OVERNIGHT COURIER
AND CERTIFIED MAIL, RETURN RECEIPT
REQUESTED

Continental Guest Services Corporation
1501 Broadway

New York, NY 10036

Attn: Betty Zhang, President

On The Avenne Hotel. New Y (the

Ladies & Gentlemen:

Highgate Hotels, L.P, manages the Property on behalf of Hotel and this letter is written on behalf of the
Hotel.

Hotel hereby exercises its right to terminate the Agreement effective May 15, 2010.
Please contact Richard Hotter at 212-651-3308 if you have any questions.

Sincerely,

HIGHGATE HOT LP

Name: Steve Barick
Title: Chief Operating Officer

cc: Richard Hotter
Dennis Lanners
Steve Barick
Kurien Jacob

e

545 E. Johu Carpenter Freeway - Suite 1400 - Irving, Texas 75062
Telephone: (972) 444-9700 - Facsimile: (972) 4449210




