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E-FILE

Ms. Cynthia T. Brown
Chief, Section of Administration
Office of Proceedings
Surface Transportation Board
395 E Street, S.W.
Washington, DC 20423-001

Re: STB Docket No. A8-6 (Sub-No. 470X). BNSF Railwav Comoanv -
Discontinuance Of Trackaoe Riqhts Exemption .. ln Peoria and
Tazewell Counties. lllinois

Dear Ms. Brown:

Attached for filing is the Reply of BNSF Railway Company to the Petition
To Revoke filed by Toledo, Peoria & Western Railroad Company.

lf you have any questions, please call me.

Sincerely,

Karl Morell

PortL No, oßßooN w^glilNoroN, D,C. Br¡n, Onaoo¡
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BEFORE TTIE

SURFACE TRANSPORT'A'I'ION BOARD

sTB DOCKE',t NO. A8-6 (StJB-NO. 470X)

BNSF RAIT,WAY COMPANY
.. DISCONTINUANCF, OF TRACKAGE RICI.I'|S EXEMPTION .-

IN PEORIA AND TAZEWELL COUN'I'IF,S, IL.

REPLY TO PE'I'ITION TO IIIVOI(IJ

BNSF Railway Cornpany ("BNSF") hercby rcplics irr op¡rosition to the Petition To

Revoke filecl by Toleclo, Peoria & Western Raihoacl Cornpany ("TP&W") with the Surface

Transportation Boarcl (ooBoard") on June 29,2010 ("Pctition"), As is clenronstratecl below, the

Petition is prernisecl on effoneous and mislcadirrg fircts a¡rd a rnisstatoment of the law governing

thror.rgh routes and interchangcs betwecn railroacls. Clonsec¡uently, the Pctition should be clenied,

RTJPLY

The stanclard for revoking an exem¡rtion is whcthcr rcgulation is needed to cary out the

rail transportationpolicyof 49 U.S.C. $ l0l0l. 49 U.S.C. $ 10502(ct), Thepartyseeking

revocation of an exemption has the burdcn of proving that rcgulatiort of'the transactiou is

nccessary. Requests to revoke must be basecl on reasonatrle, s¡lccilic concerns dernonstrating

that reconsideration of the excmption is warranted. STB Dockct No. AB-33 (Sub-No. 265),

Union Pacific Railroad Company - Abandonmcnt and Disc't¡ntinuuncc o,f'Trackage Rights

Exemptìon -- In L,os Angeles County, CA (not printecl), scrvccl Dcccmber 16, 2008; Minnesota

Contm, þ., Inc, -'I'rackage Excmpt - ßN RIl. Co.,8l.C.C.2d 31, 35-36 (1991); Finance Docket

No. 3 1617, Chesapcake & Albcmarlc R. Co, *- Lease, Acq, & Opcr, [ìxcm¡t, - Soulhern Ry. Co,
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(not printed), served September 19, l99l ; Finance Dockct No. 3 I 102, Iltisconsin Central Ltd. -
Exemp. Acq. & Oper. - Certain Linas o,/'Soo 1,.R. Co. (not printccl), scrvcd July 28, 1988.

The Pctition is governed by 49 Cj.F.R. $ I 152.25(o)(4), which rcquires TP&W to state in

detail the respects in which the decision in this proccccling involvcs material error, or is affcctecl

by new eviclence or substantially changecl oircurnstanoes. 'l'hc Petitiorl may only be grantecl upon

a showing that the challenged aotion woulcl be rnatsrially al'fisctcd by one or more of thesc

critcria. 49 C.F.R. |) I 152.25(eX2Xii). S'cc STB Dookct No. AB-(r (Sub-No. 335X), ßurlington

Northcrn llailroad Compuny - Ahandonntent lixcntption -- llctvttctcttt. Kli.clci.tat and Goldcndale,

WA (not printecl), servecl June 8, 2005. IJcre,'IP&W has sim¡lly oorne fbrward with erroneous

and misleading factual asserlions. Beoause TP&V/ has submitted no credible evidence in

support of its revocation request, it has fi¡ilecl to nreet its burclen of proof'and its requestecl relief

should bc denied.

TP&W's rcquest fbr rev<lcation rests on thrcc crronoous corttontions.

First, TP&V/ clairns that BNSF mislead thc Boarcl in BNSF's rcsponse to the Opposition

Filing on April 14,2010 ("BNSF Response") and that thc ßo¿rrd rcliccl o¡r those rnisleading

statements in the Boarcl's clecision in this proocccling scrvcd on.lunc 4,2010 ("June 4tlt

Decision"). Contrary to TP&W's corrtcntious, IINSF novor catcgorically statecl that TP&W has

altcrnative means of interohanging with RNSF irr Peoria.

In its Opposition Filing, TP&W spccifically citccl to thc l97l prnceeding that authorized

TP&W's trackage rights over Peoria ancl Pckin Union lìailway Com¡rany ("P&PU") (*1971

Trackage Rights"). 
^Sce 

Finance Dockct No, 26476, T'olcdo, Iteoria <8 l(estern Railroad Co, -
T'rackage Rights - Pcoria & Pelcin Union Rctilway CJo, (not printecl), servecl June 25, 1971.

Opposition Filing at 4. The l97l Trackagc Rights aurthorizccll'P&W to: (l) bridge the gap
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between TP&W's rail lines east of Peoria ancl its rail lincs west of"Peoria; (2) interchange traffrc

with BNSF precleccssor at its yarcl in Peoria; ancl (3) intcr'<;ltangc traffìc with the fonner Chicago,

Rock Islancl ancl Pacifïc Raihoacl Cornpany.

In the BNSF Response, BNSF, rclying on J'P&W's citatiorr ttl its l97l Trackage Rights,

stated that: o'To the best of BNSF's knowleclge, thosc tlackagc rights are still in effect. TP&W

has failcd to explain to BNSF or the Board why TP&W clocs not use its own trackage rights to

circurnvent [TZPR's] intennecliate swit<;h chargc." I]NSF lìesltonsc at (r-7. The above-quotecl

statement was made by BNSF on the mistakcn bclief that thc lt)71 'Irnckage Rights were still in

effect.

In the TP&W Response filccl on April 26, 2010,1'P&W onoc again oited to its l97l

Trackage Rights. TP&W Resporrse at 4. In so cloing, TP&W again intentionally failecl to

acldress BNSF's query as to why it was not using the l97l 'Irackage Rights to circumvent

TZPR's intennecliate switch charge.

TP&W had arnple opportunity to corrcst BNSF's nlistalcen bclief that the 1971 Trackagc

Rights were still in eflbct. TP&V/, howcvcr, consciously clcctecl not to correct the record. To

thc cxtent thc Board was misleacl as to the clirect interchangc optiotts in Peoria between TP&W

ancl BNSF it was not BNSF's query, but TP&W's conscious fìrilure to rcspond to the query, that

causecl the rnisunclerstanding, TP&IV now seeks to bcnefìt f'rom its own intentional ertor of

olnrsslon.

In any event, the Boarcl's June 4tl' Dccision was not ¡rrctuised on BNSF's prior

misunderstanding of TP&W's trackagc rights ovcr Tazewell & Pcoria lìailroad, Inc. ("TZPR").

In finding that TP&W was unlikely to prevail on the ntcrits, Chairman Elliott correctly notecl

that:
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'0.,.the central fbcus of the Board's Junc 4 decision is tltc statutory finding that
regulation of the proposed transaction is not ncccss¿rry to ¡rrotect shippers from an

abuse of rnarket power. F'urlhenlrore, thc l3oarcl hclcl that'l'P&W had failecl to
rnake its case that ... it woulcl be halrnotl try thc cliscontinu¿.rncc because it hacl not
shown that it would fare arry better by interchanging clirectly with BNSF over the
trackage rights being cliscontinuecl tha¡r it was firring unclcr thc intcrchange with
'fzPR."

STB Docket No. AB 6 (Sub-No. 470X), /lNS'// ll¿¡il¡:¡1.¡t ()<>mpan,y - Di,çcontinuancc. oÍ'
Trackage Rights Exem¡ttion - In Pcoria ¿tnd Titzewcll Counli<:,r, //, (rr<lt printccl), servecl

July 2,2010, slip op. at3 ("Stay Decisicttt").

Seconcl, TP&W mischaracterizes the rraturc of thc opclatiotts i¡r Peoria and the

scope ol'BNSF's terminated trackage rights ovor l'ZI)lì. 1'P&W woulcl havc the Board

belicve that, if somchow the tcrminatccl llNSf,'trackage rights wcrc rcst¡r'l'octecl, TP&W

would be able to circumvent the TZPR switch fì:e. Nothirr¡¡ coulcl bc f'urthel frorn the

truth. As BNSF pointed out in its Reply to the TP&W st¿ty rcqucst, thc terminated

trackage rights only authorized BNSF'to access TP&W's yarcl in East Peoria fbr east

bound traffìc. Because BNSF pays the TZPR switch fcc fì.rr thc eust bound trafftc,

TP&W stands to gain nothing if BNSF wcre to rccornrnonco operations ¡rursuant to the

tenninated trackage rights. While TP&W pays tho'I"ZPIì switch f'ee fbr west bound

traffic, the terminated BNSF trackage rights dicl not authorizc []NSF to handle that

traffic. Consequcntly, resurrccting thc tcrminatcd trackagrl rights woulclbe of absolutely

Iro benefit to'['P&W, a fact which'tP&W mystcriously hidcs from thc l]oard.

TP&W asserts that it is "willing to acccpt intcrchangc at IJNSIIs yard in

Galesburg and to transport thc traffic itself frorn Calesbuug to TP&W's yard in Peoria

using thc haulage rights" over BNSF's line bctwccn Cialcsburg nncl Peoria. Petition at 7-

tl. TP&'W's haulage rights and trackagc rights ovor thc IINSF linc encl at thc BNSF

siding in Pcoria. TP&W may be "willing" to ¡lcrlbrm thoso o¡rcrations but it has no
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authority to do so. TP&W fails to explain how it plans to lrrwlirlly tìtove the traffic from

the BNSF siding in Peoria to the TP&W yard in East Pcoria, in liglrt of the fi¡ct that thc

only track between the sicling and yard is ownccl by PI'&U and lcasecl to TZPR. TP&W

goes on to make the even more absurd contcntion that it "is willing to clclivcr trafTic to

BNSF in Peoria, but BNSF's insistcnoo that its traflìc be clclivcrecl to the TZPR yard

rcquires TP&W to incur intermediate switch charges." Pctition at t3. BNSF has not and

cannot dictate to TP&W how it handlcs its west bouncl traflìo thrrtugh Pcoria. It is not

BNSF's actions that obligate TP&W to use TZPR's iutcrnrccliatc switclt but TP&W's

voh.rntary election yoars ago not to repair its briclge arr<l subscc¡ucntly to forego its

trackagc rights ovcr the TZPR line for purposcs ol'intcrchanging with !3NSF. The only

thing BNSF has insistecl on is that TP&W corrduct its operations in Pcoria in a lawful

mallner

Morcover, TP&W's contemplatod cast bouncl o¡rclations, il'conducted lawfully,

would impose aclclitional costs alrd opcrating burdens on IINSF. T'P&W woulcl haul

BNSF traflic frorn Galesburg to a BNSF sicling in Peoria from wherc IINSF would haul

the traffic over TZPR (via the ter¡ninatcd trackage rights) to TP&W's yarcl in East Peoria.

In orcler to clo so, BNSF would have to station a lor¡onrotivc ancl crcw in Peoria whose

sole function would be to perfbrm a thrcc nrilc switch ovcr thc'IZPR linc. If BNSF werc

lequirecl to rcinstitute the terminatccl traokagc rights opcrations ovcr'[ZPR, it would

likely be more economical ancl operationally cflicient for IINSF to haul its own traffrc

f'rom Galesburg to Peoria.

Third, TP&ÏV distorts both the fhcts and the law irr asserting that rail caniers are

rcquired to establish through routes (including physical conncctions), that a rail carrier
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must provicle reasonable interchange f'acilities, ancl that'fP&W has thc right to designatc

the location of interohange. Petition at 7. "A 'through routc' is art alrattgement, express

or irnpliecl, between connccting railronds lìlr thc continuot¡s cat'riagc of goods flom thc

origination point on the line of'one carrier to dcstinatiorì on the linc ot'anothcr."

I.hompson v. United States,343 U.S, 549, 55ó-57 ( 1952) citing 'l'luvugh llot'ttes and

Through Rates,l2 I.C.C, 163, 166 (1907)(errr¡rhasis aclclcd), UNSI; ancl'lP&W have not

been connecting caniers in Peoria on east bouncl trafTc sincc IINSF's trackage rights

wcre tcrminated in 1982 and on wcst bouncl traflÌc sincc'l'l)&W volurrtarily surretrclerecl

its trackage rights that pcrmitted interchango with BNSF. Oonscqucntly, any through

route between Galcsburg ancl TP&W's yard in East Pcoria rtcccssarily involves TPZR. If

TP&W wishes to reestablish a direot corrnection with BNSIì at Pcoria,'IP&W should

rebuild its bridge.

Similarly, the obligation to pr<lvidc rcasonablo intorchangc fìrcilitics and TP&W's

right to designate the location of interchallgc tìcccssarily applics only in instances whcrc

the two carricrs clirectly connect. IINSF has no right, much lcss an obligation, to provide

TP&W a "flee route" over the traok of anothcr <;arricr. 'l'P&W rnakcs tho lernarkable

assertion that it "is willing to cleliver west bouncl traflic t<l BNS[ì as thc rcceiving carrier

in Pcoria, however, with the inclusion of'thc intcnnccliatc switch chargc fiom TZPR,

BNSF is not providing TP&W with thc rcquired fì'cc routc," Pctition at 7. BNSF has

nover had the right to operate over TZI)R for wcst lrouncl tralfìc anrl TP&W voluntarily

surrenclerecl its rights yeal's ago. BNSF has ncither thc right nur thc oltligation to provide

TP&V/ a "fì'ee route" over TZPR's rail lirte.
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In surnmary, as Chairman Elliot corrcctly nrltccl in tho Stu.y Dccision,'.TP&W has

¡naclc no eff'ort to challengc eithcr thc Bo¿rrd's 'atruse of m¿trkct powcr' finding or its

analysis of the likcly cffcct of interchanging directly with BNSF'ovcr tho trackage rights.

Rather, TP&W focuscs entirely on thc issuc of whcthcr thcrc is an altornative clirect

interclrange with BNSF." Stay Dccision, sli¡r op. at 3.

Finally, BNSF is becoming incrcasing conccrnccl ovcr TP&W's conduct in its

ever bolder efforts to circurnvent thc TZPR srvit<;h fì:c. Orr .luly ll, 201 0, 'lP&W ntltifìed

BNSIì that, as of July 9, 2010, TP&W woulcl bcgin opcrating unlawlully ovcr TZPR on

east bound tlaffic. See Exhibit l. BNSIì has bccn inlirnrrccl that l'P&W's ¡rlanned

unlawf'ul operations were thwarted by TZPR. It hns also c()nrc to BNSF's attention that

TP&W rnay be adversely affccting scrvicc to BSNIr ct.rstorncrs in an appat'ent attempt ttl

solicit support for its effbrts to circurnvcnt thr: TZPR switch tbc. ISNSF will not allow

TP&W to clegrade servicc to BNSF's custorners n<lr will BNSF participatc in TP&V/'s

brazen cf'forts to unlawfully operate ovcr o rail linr: ow¡rcrlby a thircl party.

As previously notecl, TP&W stauds tu gairr nothing fïorn hnving the tliscontinuancc of

the trackage rights deniecl. The terminatecl tr¿rokagc lights <xtly allowod BNSF to handlc east

bouncl traffrc to the TP&W yard in East Pcori¿r ancl IlNSli' currcntly pays the TZPR switch chargc

on the east bound traffrc. It has becomc pairrfully otrviours to BNSIi that TP&W is not seeking to

rcsurrect the terminatcd trackage rights but rathcr to urse (or rnoro appropriately rnisuse) this

procceding as cover for the blatantly unlawful o¡lcrattiorts TP&W is attcrnpting to initiate. The

Board should not countenarrce suoh clearly ahusivc bchavior.
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CONCLUSION

BNSF respectfully urges the Board to cleny TP&W's Petition. The Petition falls woefrrlly

short of demonstrating that regulation of the cliscontinuance of the tcnninated traokage rigths is

necessary. Moreovern the Board shoulcl not allow its good offices to be abused by TP&W's

senseless quest to circumvent the TZPR switch fee.

Respect{'ully subrnittedn

Ituisty D. Clark
General Attorney
BNSF Railway Company
2500 Lou Menk Drive AOB-3
Fort lVorth, Texas 76131

Dated: July 16,2010

Karl Morcll
Of Counsel
Ball Janik LLP
1455 F Street, N,W.
Suite 225
Washington, D.C.20005
(202) 638-3307

Attorneys for:
BNSF Railway Company
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CERTI FICATE OI.' SERVICE

I hereby certify that on this 16'r' day of July, 2010, I have causcd a copy of the forgoing

Response to be served on all pafties of recorcl by first ol¿tss nrail.

I(arl Morell
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EXHIBIT I

Mark

From: Rohal, David (GPRK) [mallto:Davld.Rohal@RailAmerica.com]
Senü Thursday, July 08, 2010 4:50 PM

To: Schmidt, R Mark (Shortllne)
Cc: Putterman, Josh (GPRK); Charron, Kenneth (GPRK); Crawford, Paul (TPW)
Subjecü TPW Interchange wlth BNSF

Mark -

The purpose of this letter is to bring you up to date on the interchange between BNSF and
TPW.

For eastbound traffic to be interchanged from BNSF to TPW at TPW's yard in Peoria, TPW will
transport traffic in haulage from Galesburg directly into TPW's yard in Peoria. TPW at that time
will separate the TPW traffic from the BNSF/TZPR traffic and make the TZPR traffic available for
TZPR.

For westbound traffic, TPW will be delivering BNSF traffic to BNSF at the TZPR yard, as per your
instructions, unless you have a different means for interchange with a free, unrestricted route,

TPW anticipates these changes will be effective on Friday, July 9, unless I hear differently from
you,

David Rohal


